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It  may  be  proper  to  meiitipn  in  this  place, 
that  the  Analytieal  D%ge$t  of  all  reported  cases 
in  all  the  courts,  whicli  has  been  separately  pub- 
lished every  quarter,  during  the  last  14  years, 
is  now  incorporated  in  the  Legal  Observer, 
withoul  any  increase  in  the  amount  of  the  sub- 
scriptioB.  This  improvement  took  place  in 
January  last,  and  each  half-yearly  volume  will, 
in  future,  contain  two  PlEurts  or  Series  of  the  di- 
gest 

The  Tahle  of  CmUents  will  afford,  a  ready  re- 
ference to  the  several  leading  heads,  arranged 


in  tho  departments  of  :~Common  Law,  Equity> 
Bankruptcy,  and  Criminal  Law ;  —followed  by 
the  Ecclesiastical  and  Admiralty  cases,  and  ap« 
peals  to  the  House  of  Lords  and  Privy  Council. 

These  are  subdivided  into— ^.  .Construction 
of  Statutes.  2.  Principles.  3.  Evidence.  4. 
Pleadings,  5.  Practice.  The  Law  of  Attor- 
nies  and  Costs  vrill  be  also  distinctly  classified. 

The  Table  of  THUm  in  the  Digest  will  show 
where  each  particular  point  of  law  or  practice 
may  be  found,  with  the  cases  cited  in  the  Judg- 
ment of  the  court. 
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^  Qnod  mtguad  mt 
Peitinett  ot  netdie  mahim  tat,  agitmntiM.* 

HOEAV. 


PROJECTED   ALTERATIONS   IN 
THE  LAW. 

It  may  be  approfuiate,  in  commeiicing 
a  new  vdume,  to  consider  the  several  tul^ 
jects  which  it  will  probably  be  oar  duty  to 
bring  under  diacustion  during  the  ensuing 
aeasion.  And  although  parliament  is  not 
expected  to  assemble  until  the  usual  time, 
there  are  already  some  **  notes  of  warlike 
|Nrep«ration,"  indicating  many  projected 
incursions  for  the  removal  of  our  old  legal 
landmarks}  which  we  shall  proceed  bri<%y 
to  notice.  It  is  true,  however,  that  some 
of  them  may  be  designed  only  to  cure 
delects  in  modern  legislation,  and  not  to 
'Overthrow  tlie  ancient.  These  it  will  be 
our  business  carefully  to  watch. 

I.  We  have  received  information  that 
Tery  strenuous  efforts  will  be  made  at  the 
connnencement  of  the  session  for  the 
amendment  of  the  Law  of  Bankruptcy  and 
Insolvency.  A  committee  of  merchants 
and  traders  was  appointed,  at  a  public 
meeting  held  at  the  London  Tavern  in 
May  last»  at  which  Mr.  Masterman,  M.  P., 
presided,  and  which  we  noticed  at  the 
time.  Their  plan^  in  its  principal  features, 
is  this : — 

1.  That  the  Court  of  Bankruptcy,  upon  the 
non-appearance  of  a  trader  debtor  to  a  eum- 
mons,  or  upon  his  not  provinpr  tfaai  he  has  a 
good  defence,  shall  appoint  some  oerson  to 
proceed  to  the  debtor's  premises,  ana  prevent 
the  removal  of  the  property,  unless  satisfac- 
torily iaformed  of  its  destination ;  and  to  re- 
quire an  account  of  all  monies  received  and 
paid  during  the  time  of  bis  continuing  in  pos- 
session, until  the  opening  of  a  fiat. 

3.  Iliat  the  Court  of  Bankruptcy  suspend 
or  wi^draw  its  protection  from  arrest  from  the 
bankrupt  or  insolvent  debtor  at  any  time,  at  its 
duereOon,  particularly  if  the  bankrupt  or  insol- 
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vent  shall  fail  to  satisfy  the  court  that  his 
bankruptcy  or  insolvency  has  arisen  from  un- 
avoidable misfortunes,  and  not  from  fraud, 
wilful  misconduct,  extravagance,  gambling,  or 
improper  specniatbn ;  or  if  he  shall  have  Deen 
guilty  of  cpDceaUnent  or  fraudulent  transfer  of 
property,  destruction  or  falsification  of  his 
I  booKs,  &c.,  or  of  any  offence  now  punishable 
by  indictment. 

3.  That  the  assignees  be  deemed  judg- 
ment creditors  of  the  bankrupt  or  insolvent  for 
the  whole  amount  admitted  by  him  to  be  due 
to  his  crediton ;  and  the  hke  as  to  individual 
creditors,  for  the  amount  of  their  debts  proved  ; 
the  court  to  grant  certificates  thereof,  whidi, 
upon  the  protection  being  withdrawn,  will 
enable  the  assignees  or  creditors  to  take  the 
debtor  in  execution. 

4.  That  the  pension  and  half-pay  of  bank- 
rupts be  made  available  for  the  creditors. 

5.  That  mortgages  and  bill  a  of  sale  of  goods 
and  chattels  given  as  security,  be  registered 
within  21  days  after  execution,  otherwise  to  be 
void  as  against  the  assignees,' 

6.  That  the  Court  of  Bankruptcy,  upon  the 
decease  of  a  trader,  and  in  case  of  no  legpl 
personal  representative  being  appointed  witfun 
a  month  afterwards,  shall  send  a  person  to 
remain  in  charge  of  the  effects,  until  an  execu- 
tor or  administrator  shall  be  appointed;  and 
in  default  for  one  year,  the  court  shall  appoint 
an  official  assignee  of  the  estate,  and  admmister 
the  effects  as  ^  a  fiat  had  been  issued. 

Such  is  the  substance  of  the  alterations 
suggested  by  this  commercial  Association, 
and  which  have  been  embodied  in  a  bill 
brought  in  b^  Mr.  Masterman  and  Mr. 
Hawes.  Seeing  the  mischievous  effect  of 
several  recent  enactments  on  the  interests 
of  trade  and  commerce,  we  do  not  wonder 
that  the  merchants  of  London  should  at 


'  A  similar  registration  is  now  required  of 
warrants  of  attorney  and  cognovits,  when  judg- 
ment is  not  enterea  up  within  2 1  days. 
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length  bestir  themselves.  Our  readers  will 
readily  form  their  own  opinion  of  the  pro- 
priety and  expediency  of  adopting  these 
recommendations.^  It  will  be  seen  that 
their  main  and  proper  object  is,  to  pro- 
cure larger  powers  over  the  property  of 
debtors  than  hitherto  existed.  The  tide 
for  a  long  time  has  been  running  in  favour 
of  *'  the  poor  debtors,"  and  against  the  in- 
terests of  the  defrauded  creditors.  It 
seems  now  turning  in  a  better  direction. 
The  power  of  arrest  having  been  taken 
from  the  creditor,  he  justly  seeks  to  possess, 
in  return,  every  possible  means  of  obtaining 
the  debtor's  property,  and  where  his  con- 
duct has  been  culpable  or  fraudulent,  to 
punish  him  by  imprisonment. 

Whilst  the  merchants  are  thus  coming 
forward  to  protect  their  own  just  rights 
and  interests,  the  lawyers  have  not  been 
inattentive  to  the  evils  of  the  existing 
system.  Amongst  them,  we  have  parti- 
cularly to  notice  the  labours  of  Mr.  Ser- 
jeant Manning,  who  has  prepared  an  ela- 
borate and  learned  report,  addressed  to  the 
Lord  Chancellor,  in  which  he  reviews  the 
history  and  present  state  of  the  laws  of 
hankruptcy  and  insolvency,  as  well  in  this 
as  other  countries.  He  thus  states  the prin- 
ciple  on  which  the  laws  should  be  framed : — 

1.  ''  To  place  the  creditor  in  a  situation  as 
near  to  that  in  which  he  would  be  entitled  to 
stand  according  to  the  terms  of  the  orij^iaal 
contract,  as  the  altered  circumstances  of  the 
debtor  will  allow. 

2.  "  To  relieve  the  insolvent  from  all  incon- 
venience and  suffering  not  necessary  for  the 
purpose  either  of  enforcing  payment  to  the 
extent  of  the  insolvent's  real  ability,  or  of  dis- 
couraging the  imprudence  and  repressing  the 
fraud  and  crime  in  which  insolvency  and  bank 
ruptcy  so  often  originate." 

The  learned  Serjeant  then  submits  to 
the  Lord  Chancellor,  as  the  first  measure 
for  consideration,  a  consolidation  of  juris- 
diction in  all  matters  connected  with  in- 
solvency, whether  of  a  commercial  or  non- 
commercial character.     He  says  — 

**  The  object  of  a  sound  legislation  in  both 
cases  being  the  protection  of  the  creditor,  and 
sabordinately  thereto,  the  relief  of  the  debtor, 
there  appears  to  be  no  reason  for  the  continu- 
ance of  distinct  and  sometimes  conflicting 
jurisdictions  in  respect  of  the  two  classes  of 
insolvents." 

He  then  proposes  a  new  court  of  record, 
to  be  called  "  The  Court  of  Insolvency  for 
England  and  Wales,"  or  "The  Court  of 
Insolvency  and  of  Matters  of  Account  ;*' 


*  Sec  the  bill,  30,  L.  O.  460. 


and  he  submits  to  his  lordship  that  this 
court  should  have  jurisdiction  ra  cases  of 
real  or  apparent  inability  on  tlie  part  of 
debtors  to  fulfil  their  engagements ;  such 
debtors  coming  witliin  any  of  tlie  following 
classes,  viz. : — 

I.  Habitual  traders,  or  such  as  are  within 
the  provisions  of  the  present  bankrupt  laws. 

3.  Persons  who,  thouffh  not  habitual  traders, 
are  indebted  in  respect  of  conmierciBl  contracts^ 
as  on  bills  of  exchange,  &c. 

3.  Persons  indebted  to  traders  under  certain 
limitations. 

4.  Judgment  debtors. 

5.  Depositories  of  the  money  or  effects  of  others. 

6.  Conventbnary  debtors,  or  persons  having 
obtained  letters  of  license,  composition  or  in* 
spection  deeds,  &c. 

It  is  then  proposed,  by  the  aid  of  the 
judges,  (consisting  of  a  chief  and  three 
puisne  judges,)  with  sub  -  commissionera 
and  registrars,  to  remedy  the  inconvenient 
extent  of  the  present  districts*  or  to  in- 
crease the  number  of  districts,  appointing 
one  commissioner  to  make  a  monthly  cir- 
cuit, and  the  other  to  remain  stationed  in 
a  large  central  town. 

The  next  proposal  relates  to  letters  of 
license,  composition  and  trust  deeds,  &c.> 
under  which  arrangements  the  learned 
Serjeant  enters  into  very  lengthened  de- 
tails. He  then  proceeds  to  compulsory 
and  voluntary  declarations  of  insolvency^ 
and  the  measures  requisite  for  rendering 
available  the  present  and  future  acquired 
property  of  the  debtor*  In  the  general 
view  we  are  now  taking,  it  is  unnecessary 
to  consider  these  details.  To  them  and 
other  subjects  discussed  in  this  '*  Proposal 
for  the  Amendment  of  the  Law  of  Bank- 
ruptcy and  Insolvency/'  we  shall  return  in 
due  season. 

II.  We  have  next  to  call  attention  to 
the  renewed  project  of  a  General  Reffisiry 
of  all  deeds  relating  to  property,  freehold 
or  leasehold.  A  bill  for  carrying  this 
object  into  effect  was  brought  in  by  Lord 
Campbell  on  the  26th  May  last,  and  will 
doubtless  be  introduced  a^in  in  the  early 
part  of  the  ensuing  session.  Our  older 
readers  will  recollect  how  this  important 
measure  was  battled  in  the  early  volumes 
of  the  Legal  Observer^  not  only  when  it 
was  first  introduced  in  the  year  1830,  but 
on  all  occasions  whenever  it  made  its 
appearance. 

The  question  peculiarly  affects  all  that 
class  of  persons  who  require  temporary 
loans,  which  have  hitherto  been  effected 
by  a  deposit  of  title  deeds,  or  by  a  mort- 
gage,  which,  not  being  registered,  does 
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not  expose  the  transaction  to  a  curious  or 
ill-disposed  rival,  or  a  litigious  opponent. 

The  frauds  committed  for  want  of  regis- 
tration, according  to  the  evidence  which 
was  given  before  the  Real  Property  Com- 
missioners, appear  to  be  not  one  in  a 
thousand..  Supposing  that  some  further 
endeavours  should  be  made  to  provide 
Bgainst  these  rare  instances  of  deceit  which 
escape  the  vigilance  of  the  lender's  solici- 
tor, ife  have  then  to  consider — whether 
a  law  which  should  give  priority  to  all 
registered  incumbrances,  (despite  all 
other  notice,)  would  not  occasion  as 
many  frauds  as  it  will  prevent.  Money 
might  still  be  lent  on  the  faith  of  a  deposit 
of  deeds,  in  ignorance  or  disregard  of  the 
law,  and  on  the  reasonable  supposition  that 
no  one  would  make  an  advance  upon  a 
bare  mortgage,  without  a  delivery  of  the 
title  deeds, — and  in  all  but  rare  instances 
no  doubt  such  delivery  would  take  place  ; 
and  then  would  come  the  various  questions 
of  constructive  notice,  unless  it  be  intended 
absolutely  to  abolish  them. 

Besides  the  consideration  of  the  grounds 
and  principle  of  the  measure,  we  must  look 
at  its  praeiicabiiiiy.  Is  the  place  of  regis- 
tration to  be  in  the  metropolis,  or  some 
principal  city  or  town  of  each  county  ? 
Must  the  profession  in  the  country  be 
driven  to  town  on  every  occasion  to  search 
the  registry,  or  must  one  and  all  be  com- 
pelled to  travel  from  one  county  to  ano- 
ther, wherever  the  propertymaybe  situate? 
Then  there  are  no  small  difficulties  in  the 
mode  of  registration;  the  description  of 
small  estates ;  the  imperfection  of  indexes ; 
and  the  responsibility  of  searches  I 

It  will  be  urged,  that  there  is  now  a 
material  difference  in  the  position  of  the 
question,  compared  with  its  former  state. 
We  are  aware  that  the  alterations  which 
have  been  made  in  the  law  of  real  pro- 
perty by  some  recent  statutes,  lead  some 
persons  (but  without,  we  think,  sufficient 
reason)  to  conceive  that  the  time  has 
arrived  when  further  changes  should  be 
^ected,  and  amongst  others,  the  estab- 
lishment of  a  general  registry. 

This  is  one  of  the  evils  which  accompany 
all  changes  in  the  law.  They  are,  as  we 
have  seen  of  late,  prepared  and  passed 
with  ^  imperfect  knowledge  and  without 
sufficient  consideration,  and  require  either 
to  be  repealed  or  amended,  or  new  mea- 
sures taken  to  provide  against  the  mis- 
chiefs consequent  upon  the  change.  Thus, 
it  is  now  said,  that  having  gone  so  fur,  we 
must  proceed  farther.     We  cannot,  how- 


ever, admit  the  force  of  this  position.. 
Rather  let  us  amend  the  blunders  whidi 
have  been  committed,  and  retrace  our 
steps,  than,  persisting  in  error,  deviate  still 
more  from  the  right  course. 

III.  Then  comes  the  important  subject 
of  Local  Courts.  It  can  scarcely  happen, 
that  the  hasty  and  ill-considered  clauses 
added  to  the  Small  Debts  Act  of  the  last 
session,  will  be  deemed  a  sufficient  settle- 
ment of  this  long  mooted  question.  Un- 
less those  enactments  are  repealed,  or 
essentially  altered,  tliere  must  be  some 
general  measure  to  place  the  newly 
enlarged  courts  upon  a  rational  footing. 
If  there  are  to  be  two  systems  of  adminis- 
tering justice  in  regard  to  debts, — one 
above  and  the  other  below  20/.,  —  the  law 
and  practice  in  the  local  and  inferior 
courts  must  be  framed  upon  an  intelligible 
and  uniform  plan.  Those  who  live  in  the 
country  have  the  means  of  accurately 
knowing  the  state  of  the  law  and  practice 
in  the  courts  at  Westminster.  Why  should 
not  those  who  are  compelled  to  resort  to 
the  provincial  districts  have  the  same  ad- 
vantage ?  As  the  matter  stands  at 
present,  each  petty  tribunal  —  whether 
court  of  conscience  or  request,  county 
court,  or  manor  or  borough  court,  when 
enlarged  in  its  jurisdiction  of  amount  and 
district,— will  be  regulated  by  its  present 
system  of  proceeding ;  so  that  the  suitors 
therein  will  have  no  uniform  course  of 
proceeding  to  guide  them* 

We  scarcely  expect  that  the  voice  of 
the  lawyers  will  be  listened  to ;  but  the 
merchants  and  wholesale  traders  must  be 
enabled  to  recover  their  debts  in  the 
various  separate  districts,  without  the 
difficulty  and  inconvenience  of  sending 
their  agents  and  witnesses  to  distant 
places.  Where  the  debtor  resides  more 
than  twenty  miles  from  his  creditor,  the 
latter  should  have  the  right  of  suing  in  the 
superior  courts.  In  fact,  there  should  be 
a  concurrent  jurisdiction  in  regard  to  all 
sums  above  10/.  (if  not  above  5/..)  to  sue 
in  the  superior  courts.  The  judges,  in- 
deed, under  the  act,  in  its  present  state, 
will  have  to  decide  whether  this  is  not  the 
true  construction  of  the  intention  of  the 
legislature.  By  one  of  the  clauses,  8  &  9 
Vict.  c.  127,  s.  21,  a  defendant  may  re- 
move the  action  if  the  sum  exceed  10/. ; 
and  it  must  be  inferred  that  the  plaintiff  is 
equally  entitled  to  have  the  choice  of  the 
court  to  which  he  thinks  proper  to  resorU 
If  the  act  be  not  altered,  this  question  will 
no  doubt  soon  be  raised. 
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Then  it  seemi  that  no  profeMtoDal 
Sitistaiice  n  to  be  allowed.  It  it  at  present 
entirely  unknovn  whether  tlie  sick,  the 
aged  and  infirm,  and  women,  and  others 
totally  inexperienced  in  business,  will  not 
be  obUged  either  to  abandon  their  just 
claims,  or  personally  to  act  as  their  own 
advocates,  —  opposed,  perhaps,  to  artful 
persons,  long-practised  in  deceit,  with 
whom  it  will  be  difficult  to  contend.  This 
state  of  things  must  surely  be  amended,  or 
justice  to  the  poor  man  will  become  a 
mockery. 

IV.  Of  the  ten  bills  of  Lord  Brougham, 
which  were  bid  on  the  table  of  the  House 
of  Lords  at  the  latter  end  of  May  lasit,  five 
were  passed,  namely,  the  Short-Form  Con- 
veyancing Act,  the  Short-Form  Leases 
Act,  the  OuUtanding  Terms  Act,  the 
Small  Debts  Act,  and  the  Documentary 
Evidence  Act.  The  five  remaining  bills, 
which  were  deferred,  are  the  following  : — 

.  Jf  •  '^^  ^^  Actions  Bill,  enabling  the  plain- 
tiff  or  defendant  in  an  action  to  be  examined 
as  a  witness,  provided  a  month's  previous 
notice  be  ^vea. 

^  3.  The  i>Mtea/ory  SmU  Bill,  enablmg  par- 
ties to  examine  witnesses  and  have  their  rights 
declared,  where  future  litigation  is  appre- 
hended. 
3.^  The  Law  of  Marriage  Amendment,  re- 
iiTiT>g   three  weeks'    residence  in  Scotland 


}fore  marriage,  and  twelve  months'  residence 
before  cKvoroe. 

4.  Independence  of  Members  of  Parliament, 
under  which  there  would  be  no  privilege  against 
arrest  for  non-payment  of  debts. 

6.  Administration  of  Criminal  Justice,  prac- 
tically establishinff  provincial  courts  on  the 
principle  of  the  Central  Criminal  Court,  to 
which  offenders  may  be  sent  from  neighbourinir 
comities. 

These  bills  no  doubt  will  be  revived,  and 
perhaps  from  the  same  prolific  source  the 
number  increased,  in  the  ensuing  session. 
It  will  be  our  duty  to  consider  and  discuss 
them,  so  soon  as  they  make  their  re- 
appearance, either  in  the  same  or  any 
other  shape. 

V.  At  the  close  of  the  last  session, 
numerous  measures,  besides  these  five  of 
Lord  Brougham,  were  postponed.  The 
following  are  the  subjects  to  which  they 
relate : — 

The  Ecclesiastical  Courts. 
ChariUble  Trusts. 
Debtor  and  Creditor.^ 
Divorce,  (Privy  Council.) 
Courts  of  Common  Law  Process. 

^  Both  Lord  Brougham  and  Lord  Cettenham 
iiad  viry  long  bills  on  this  subject. 


Actions  of  Debt  LiraitatioB* 
Death  by  Accidents  Compensadon. 
Clerks  of  the  Peace  and  Justices'  Clerks* 
Deodands  Abolition. 
Chattel  Interests  Assignment. 
Elective  Franchise  Extension. 

For  all  these  alterations,  bills  were 
brought  in  and  printed,  and  they  will  be 
found  in  the  pages  of  our  last  volume ;  to 
which  may  be  added,  the  proposal,  of  which 
notice  has  been  given  by  Mr.  Ewart* 
totally  to  abolish  the  punishment  of  death. 

Amongst  the  bills  which,  in  our  humble 
judgment,  ought  to  have  been  passed  in 
the  last  session,  were  three  bills  intended 
to  author iiie  the  service  of  common  law- 
process  abroad  upon  persons  indebted  to 
creditors  in  this  country  or  in  Ireland  or 
Scotland.  We  trust  the  bills  will  have  a 
better  fate  next  session.  We  hope  the 
same  of  the  bills  to  abolish  deodands,  and 
give  compensation  to  the  families  of  per- 
sons killed  by  the  negligence  of  others,  — 
such  as  railroad  companies. 

VI.  Our  readers  are  aware  of  the  various 
steps  taken  to  promote  the  important  ob» 
ject  of  removing  the  courts  of  law  from 
Westminster  to  the  vicinity  of  the  inns  at 
court.  This  subject  we  have  reserved  for 
a  separate  article,  to  which  we  beg  leave 
to  refer. 

It  will  be  observed,  from  this  long  cata- 
logue,  that  there  are  abundant  materials  to 
engage  attention  for  the  next  six  months* 
We  trust  that  such  of  our  readers  as 
are  interested  in  the  various  subjects  com- 
prehended in  this  our  opening  address^ 
will,  from  time  to  time,  aid  us  with  their 
hints  and  suggestions,  in  order  that  we 
may  the  better  execute  that  good  part  in 
the  common  cause  which  it  is  our  duty  to 
perform. 


DECISIONS  UNDER  THE  SMALL 
DEBTS  ACT. 

The  absence  of  anything  like  uniformity  ia 
the  practice,  as  well  as  the  decisions,  under  the 
Stat.  8  and  9  Vict.  c.  127,  already  begins  to  be 
felt  as  a  serious  inconvenience,  and  tends,  in 
many  instances,  to  defeat  its  provisions. 

llie  commissioners  of  the  Court  of  Bank* 
ruptcy,  from  their  station  and  professional  ex- 
perience, are  naturally  looked  to,  as  the  persons 
most  competent  to  administer  this  law,  and 
the  numerous  judges  of  inferior  courts,  wiA 
whom  they  divide  the  responsibility,  would 
probably  look  to  their  decisions—when  well 
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coBndefetF  if  not  m  hia^g  snthorities,  it 
least  as  useful  guides.  We  understand*  how- 
ever,  that  no  meeting  of  the  oonumssionera  has 
yet  taken  place  to  consider  the  provisions  of 
the  act;  and  under  these  circumstances  it  is 
not  to  he  wondered  at,  if  the  decisions  of  indi- 
vidoal  commissioners  should  he  occasionally 
contradictory,  as  well  as  unsatisfactory.  In 
some  few  instances  orders  have  heen  made  for 
Ae  committal  of  parties  who  have  failed  to 
appear  after  personal  service  of  a  summons ; 
Irat  as  no  forms  of  orders  under  the  act 
have  heen  framed  or  settled  authoritatively,  a 
great  difficulty  is  thrown  upon  the  suitor,  who 
is  told  that  he  must  draw  up  his  own  order  of 
committal !  The  form  adopted  in  one  instance 
we  give  helow,*  not  recommendmg  it  as  a 
model,  hut  conceiving  that  in  the  absence  of 
any  printed  form  it  may  afford  some  assistance. 

Tha  only  case  that  has  recently  reached  us 
deserving  of  notice  is  the  following : — 

In  the  matter  of  WUson  v.*  Hart  before  Mr. 
Commissioner  Shepherd,^  an  application  was 
made  for  a  smnmons  on  the  part  of  a  defendant. 


who  had  obtained  a  judgment  after  verdict  fbr 
12/.  odd,  being  that  amount  of  hia  ooett.  The 
learned  commisaionery  aftsr  considering  the 
language  of  die  first  section  of  tiie  statute,  ex- 
-pressed  a  decided  opinion  that  the  act  did  not 
apply  to  a  case  of  this  nature.  The  worda  of 
the  act  were,  "  If  any  person  shall  be  indebted 
to  any  other  in  a  sum  not  exceeding  20/.  be- 
sides costs  of  suit,  by  force  of  any  judgment," 
&c.  Here  the  judgment  was  wholly  for  costs, 
and  there  was  no  debt  for  any  sum  uUra  the 
costs.  An  order  for  costs  was  pronded  for,, 
but  the  case  of  a  judgment  for  costs  only  did 
not  appear  to  be  in  the  contemplation  of  the 
legislature.  The  oommissbner,  thoefims,  n- 
fused  to  grant  a  summons. 


*  Order  qfCommUmetUfor  not  appearing  to  Sum- 


Court  of  Bankruptcy,  London. 

To  Y.  Z.  (the  Messenger  or  Officer,) 

and 
To  the  keeper  of  the  prison  of,  &e. 

Whereas  A,  £.,  of  ,  now  duly  sum- 

moned to  attend  here  this  day  to  answer  such 
questions  as  might  be  put  to  him  touching  the 
not  having  paid  to  C,  D.,  of  ,  the  sum 

flf  £     for  lus  debt,  and  £      for  his  costs  re 
covered  by  a  certain  judgaaent  (or  order)  of  the 
conil  of  ;  and  the  said  A.  &,  although 

duly  called,  has  not  attended  as  required  bv  the 
summons  served  upon  him,  and  has  not  alleged 
a  sufficient  or  any  excuse  for  not  attending. 
'Whorafore  I,  ibe  undersigned  commissioner,  do 
Iwnbv  order  that  the  stud  A,  &,  stand  com- 
imltoa  to  the  custody  of  the  keeper  of  the 
county  gaol  of  for  the  space  of 

days,  and  I  do  further  order  the  said  Y,  Z.  to 
ttte  the  said  A.  B.  and  him  safely  convey  to 
the  prison  of  the  county  of  ,  situate  in 

,  and  there  t6  deliver  him  to  the  keeper 
thereof,  together  with  this  warrant.  And  I  do 
bertby  command  you,  the  said  keeper  of  the 
flsid  priaon^  to  receive  the  said  J.  B.,  of  , 

iBfe»  your  cualsdy  in  the  same  prison,  and  him 
aalely  to  keep  £tnr  the  space  of  forty  days  from 
the  tune  of  his  commitment,  unless  he  shall  in 
the  mean  time  be  discharged  out  of  custody  by 
leave  of  me,  or  any  other  commissioner,  or  of  a 
judge  of  die  Court  of  Bankruptcy.  Given 
unjar  my  hand  this  day  of 

L.  M.,  a  commissioner. 
^  TNiesday  28th  October,  1845. 


REMOVAL  OF  THE  COURTS  FROM 
WESTMINSTER. 

EVIDENCE    OP    WITNESSES,    AND    PLAN    OF 
THE  PROPOSED  SITE  AND  ITS  VICINITY, 

It  seems  highly  probable  that  the  re- 
moval of  the  ill-constructed  and  insufficient 
courts  from  their  present  inconvenient  situ- 
ation, at  the  extremity  of  Westminster,  fbr 
which  we  have  long  and  earnestly  con- 
tended, will  at  no  distant  period  be  carried 
into  effect.  We  noticed  in  our  last  volume 
the  proceedings  whidi  were  taken  last 
session  for  promoting  this  object,  and  par- 
ticularly the  meeting  of  the  select  com- 
mittee of  the  House  of  Commons,  formerly 
obtained  by  Sir  Tliomas  Wilde,  then  the 
Solicitor-General,  and  renewed  by  Mr. 
Charles  Duller.  The  select  committee  re- 
ported  the  evidence  of  the  witnesses  whose 
attendance  before  them  we  noticed  at  the 
time ;  and  the  report  has  just  been  printed^ 
with  the  plans  of  Mr.  Barry,  one  of  whiA 
shows  the  site  occupied  by  the  present 
Houses  of  Parliament,  and  the  other  the 
proposed  new  site  and  its  neighbourhood. 
We  shall  here  endeavour  to  condense  the 
evidence  on  all  the  main  poinU  ints  as 
brief  a  compass  as  possible. 
*  Mr.  Barry's  evidence  shows  very  strikingly 
the  inconvenience  of  the  present  courU,  and 
the  necessity  of  new  ones,  more  in  number, 
and  more  commodious ;  and  the  imposubility 
of  re-constructing  the  present  courts  at  West- 
minster, so  as  to  provide  a  sufficient  extent  of 
building.  He  also  proves  that  there  is  no  site 
in  juxtaposition  with  Westminster  Hall  for  the 
erection  of  new  courts ;  and  he  states  the  pur- 
poses for  which  the  present  site  mi  At  be  ap- 
propriated, in  connection  with  the  Houses  of 
Parliament.  The  removal  of  the  courts  would 
enable  a  material  improvement  to  be  effected 
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in  the  new  palace,  by  a  grand  public  entrance 
at  the  north-east  comer  of  Palace  Yard,  which 
would  be  inclosed  by  a  quadrangle. 

He  then  describes  the  proposed  site  lying 
between  the  Strand  on  the  south,  Carey-street 
on  the  north.  Chancery-lane  on  the  east,  and 
Clements  Inn  and  New  Inn  on  the  west.  The 
clearance  of  the  lanes  and  alleys  within  that 
area  he  points  out  as  of  vast  advantage  to  the 
neighbourhood.  The  purchase  of  this  site  he 
estimates  at  £675,000.  He  would  occupy  the 
centre  of  the  square  with  the  new  courts,  widen 
the  Strand  and  part  of  Fleet-street  to  one  hun- 
dred feet;  Carey-street  to  sixty  feet ;  and  grant 
building  leases  for  chambers  on  the  east  and 
west  siaes  of  the  courts,  the  ground-rents  of 
which  would  defray  nearly  one  half  the  price 
of  the  whole  ground.  Tlien  the  rest  of  the 
present  offices  of  all  the  courts,  which  would 
be  brought  under  the  roof  of  the  new.  courts, 
would  be  available  to  a  large  extent  in  further 
reduction  of  the  purchase. 

He  states  the  proposed  style  of  architecture 
of  the  new  building  to  be  that  of  the  middle 
ages,  with  its  principal  front  to  the  Strand  and 
Fleet-street.  The  former  design  for  Lincoln's- 
inn-fields  was  of  Grecian  architecture,  the  ob- 
ject being  to  keep  the  building  at  a  moderate 
elevation.  The  proposed  edifice  will  be  much 
more  lofty. 

Mr.  Cadoffon,  the  surveyor,  confirms,  from 
his  practical  knowledge,  tne  estimates  of  Mr. 
Barnr  as  to  the  expense  of  the  new  site,  and 
the  aeductions  to  be  made  on  account  of  the 
present  offices.  He  then  describes  the  character 
ofthe  neighbourhood  where  the  courts  are  pro- 
posed to  be  erected  as  still  worse  than  formerly, 
deficient  in  drainage,  much  crowded,  and  most 
unwholesome.  Ajid  he  considers  it  would  be  a 
gain  to  the  respectability  and  health  of  that  great 
part  of  the  town,  if  the  houses  were  swept  away 
and  new  buildings  erected. 

Mr.  Lambert  Jones,  the  chairman  of  the  com. 
mittee  for  City  Improvements,  described  the 
direction  of  the  new  street  which  was  intended 
to  be  formed  in  the  City  from  St.  Panl's 
Churchvard  in  a  middle  course  between  Lud- 
gate-hill  and  Snow-hill,  across  Faringdon-street 
to  Fetter-lane.*  He  also  stated  that  there 
would  be  no  strong  objection  on  the  part  of 
the  City  to  the  removal  of  Temple  Bar,  pro- 
vided boundary  gates  were  placed  in  its  stead. 

Mr.  Parkinson,  the  chief  clerk  to  the  Ac- 
countant-General  of  the  Court  of  Chancery, 
stated  the  insufficient  and  inconvenient  concu- 
tion  of  the  offices  in  that  important  department 
'  of  the  business  of  the  court, — that  the  former 
fire-proof  rooms  were  obliged  to  be  used  for 
'  the  additional  registrars  of  the  court ;  that  the 
books  relating  to  the  large  funds  in  court  were 
not  secured  from  fire ;  that  the  money  in  court 


*  This  street  might  be  readilv  united  to 
Carey-street  across  the  Rolls  Estate,  along 
the  north  sides  of  the  new  courts,  and  thence 
to  Long-acre  and  the  new  opening  to  Picca- 
dtUy. 


when  the  offices  were  built  in  1776,  was  six  mil- 
lions, and  had  now  increased  to  sixty  miUions ; 
that  the  annual  amount  received  and  paid  last 
ear  was  nineteen  nullions ;  that  the  business 
iad  largely  increased,  there  being  now  ten  re- 
gistrars where  formerly  there  were  only  two, 
and  twenty-six  clerks  instead  of  four.  He  also 
stated  that  there  was  an  impossibility  of  in- 
creasing the  accommodation  in  the  present 
offices. 

Mr.  Maugham,  the  secretary  to  the  Incorpo- 
rated Law  Society,  gave  evidence  in  support 
of  the  petition  presented  by  that  society,  which 
consisted  of  1350  members,  and  of  another 
petition  which  had  been  promoted  by  the  so- 
ciety, signed  by  630  individual  members  of  Ae 
protession,  residing  in  various  parts  of  the 
metropolis,  as  well  in  the  City  and  West  End, 
as  in  the  neighbourhood  of  the  inns  of  court. 

He  also  stated,  from  several  parliamentary 
returns,  the  amount  of  fees  paid  into  the  conso- 
lidated fund  (after  deducting  salaries,  rent  and 
expenses)  by  the  three  common  law  courts, 
amounting  to  upwards  of  £30,000  a  year,  on 
which,  however,  certain  pensions  were  charge- 
able, but  which,  by  the  death  of  the  parties, 
would  be  gradually  diminished.  He  also  gave 
an  account  of  the  suitors  fund  and  fee  fund  in 
Chancery,  and  stated  the  amount  of  the  surplus* 
From  the  same  returns  he  also  showed  the 
amount  of  rent  paid  by  the  several  law  and 
equity  offices,  wmch  might  be  saved  if  those 
offices  were  removed  to  the  site  of  the  new 
courts.  His  evidence  also  went  to  show  the 
inconvenient  situation  of  the  present  offices  in 
various  parts  of  Chancery-lane, ;  the  Temple, 
Lincoln's  Inn,  and  other  places ;  and  the  great 
advantage  and  facility  which  would  result  in 
the  jispfitch  of  business  by  collecting  all  .the 
offices  under  one  roof. 

Thus  has  the  case  been  powerfully 
strengthened  by  this  evidence,  and  the 
plans  which  have  been  published  along 
with  it,  furnish  on  Uie  face  of  them  an 
irresistible  argument.  The  plan  of  the 
new  palace  at  Westminster  shows  the  com- 
parative insignificance  of  the  space  occu- 
pied by  the  present  courts*  the  impossi- 
bility of  extending  it,  and  the  great  advan- 
tage to  the  design  of  the  palace  of  remov- 
ing the  courts. 

Then  tlie  second  plan  describes  the  pro- 
posed new  site,  with  the  chambers  adjoin- 
ing,— placed  in  the  very  heart  of  the  law 
district.  Thus  on  the  south  there  is  the 
Inner  and  Middle  Temple,  and  several 
adjoining  streets  occupied  by  professional 
offices ; — on  the  north  is  situate  Lincoln's 
Inn,  Lincoln's  Inn  Fields,  Bedford-row, 
Gray's  Inn,  and  Furnival  Inn; — on  the 
east,  Chancery-lane,  Serjeants  Inn,  Sy- 
mond's  Inn,  Staple  Inn,  Barnard's  Inn,  and 
various  streets  in  which  are  solicitors' 
offices;  —  and  on  the  west  is  New  Inn, 
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Clement's  Idd,  Lyon's  Inn,  &c.  &c.  We  say 
the  very  locality,  when  thus  viewed,  de- 
monstrates convincingly  that  this  is  the 
spot  of  all  others  in  which  the  courts  should 
be  placed.  And  then  let  it  never  be  for- 
gotten that  this  "  Law  District"  is  also  the 
centre  of  the  metropolie^  equi-distant  from 
the  City  and  the  Houses  of  Parliament, 
and  near  the  banks  of  our  great  river. 

We  deem  a  view  of  the  locus  in  quo  so 
important,  and  calculated  to  afford  so  con- 
vincing an  argument  in  favour  of  the  plan, 
that  we  have  had  an  engraving  made,  (taken 
on  a  diminished  scale  from  thatofMr.  Barry,) 
showing  the  proposed  site,  and  a  large  part 
of  the  surrounding  streets  and  inns  of 
court.  The  shaded  parts  of  the  engraving 
show  the  residence  of  the  lawyers.  The 
names  of  the  principal  places  are  stated  on 
the  plan,  and  the  following  statement  will 
explain  the  details : — 

The  dotted  line  thus shows  the 

present  state  of  the  site,  the  dark  double  line 
thus  —indicates  the  position 


is  to  be  found  in  the  last  number  of  Messrs. 
Clarke  &  Finnelly's  Reports,^  illustrative 
of  the  just  severity  with  which  professional 
frauds,  happily  in  our  country  of  but  rare 
occurrence,  are  visited  by  courts  of  equity. 
The  leading  circumstances  appear  to  have 
been  shortly  these : — 


of  the  proposed  new  courts,  and  the  chambers 
of  counsel  and  solicitors.  Chancery-lane, 
and  Carey-street,  Lincoln's  Inn,  Holbom,  the 
Strand,  and  the  Temple,  are  conspicuously 
marked  on  the  plan,  but  its  diminished  sice 
renders  it  necessary  to  refer  by  numbers  to 
other  streets  and  places  in  the  district.  They 
are  as  follow :— • 

1.  Gray's  Inn. 

2.  Fumival's  Inn* 

3.  Staple  Inn. 

4.  Barnard's  Inn. 

5.  Legal  Observer  Office* 

6.  Stone  Buildings. 

7.  Lincoln's  Inn  Fields. 
8, 8,  8,  8.  New  chambers  for  counsel  and 

solicitors  on  the  east  and  west  sides  of 
the  courts. 
9.  The  Incoporated  Law  Society. 

10.  The  Roll's  House,  garden,  &c. 

11.  Seijeant's  Inn,  and  Clifford's  Inn. 

12.  Serjeant's  Inn,  Fleet-street. 

13.  Clement's  Inn,  and  New  Inn. 

14.  Lyon's  Inn. 


NOTES  ON  EQUITY. 

SOLICITOR  AND  CLIENT.  —  PURCHASE.  — 
iLPVi^P'  —  CONCEALMENT.  —  LAPSE  OF 
'^-rUh^'.f^  DEFENCE. 

/4v      A  Vert  important  and  remarkable  case, 
/^J~'  rteently  decided  by  the  House  of  Lords, 


In  the  year  1770,  the  late  Sir  John  Trevelyan 
was  owner  of  the  manor  of  Seton,  in  Devon- 
shire. The  steward  and  receiver  of  this  estate 
was  the  late  Mr.  Thomas  Charter,  a  solicitor, 
residing  at  Bishop's  Lydeard,  who,  as  the 
agent  of  Sir  John  in  that  and  other  business, 
had  for  many  years  enjoyed  much  of  his  con- 
fidence. In  1765,  Sir  John  became  desiroos 
of  selling  this  property,  and  authorised  Mr. 
Charter  to  look  out  for  a  purchaser.  Accord- 
inaly,  it  appeared  that  in  1787  he  entered,  on 
behalf  of  Sir  John,  into  consecutive  treaties 
with  two  gentlemen  for  a  sale  of  the  estate  at 
13,650/.,  but  the  treaties  broke  off  in  both 
cases;  whereupon  Sir  John  wrote  to  him, 
sabring  he  should  be  glad  to  receive  13,000 
guineas  for  the  property  at  any  time,  "  and  the 
sooner  the  better,  as  he  knew  now  to  apply  the 
money."  Upon  this  general  authori^.  Charter 
opened  a  treaty  with  the  trustees  of  Sir  Thomas 
Acland,  and  a  bargain  was  concluded,  without 
reference  to  Sir  John  Trevelyan,  for  the  pur- 
chase of  the  demesne  lands  of  the  manor  by 
them  at  12|023/.  15«. ;  after  which  Charter  re- 
ported to  Sir  John  that  he  had  also  sold  the 
residue  of  the  estate,  being  in  fact,  as  it  ap- 
peared, the  manor  or  lordship  itself,  with 
certain  lands  appertaining  to  it,  to  a  cousin  of 
his  own,  (one  James  Charter,)  at  a  sum  which, 
together  with  the  sum  payable  by  the  trosteee 
of  Sir  Thomas  Acland,  would  make  up  exactly 
13,000  guineas.  In  due  time.  Sir  John  Tre- 
velyan executed  convevances  to  these  respective 
purchasers.  The  deea  of  conveyance  to  Jsmes 
Charter  was  prepared  by  Thomas  Charter,  and 
bore  date  the  1st  and  2nd  May,  1788.  But  by 
indentures  of  lease  and  release,  dated  Ist  and 
2nd  June  in  the  same  year,  made  between 
James  Charter  and  Thomas  Charter,  after 
recitine  the  conveyance  to  the  former  by  Sir 
John  Trevelyan,  it  was  further  recited,  that 
the  purchase  money  in  that  transaction  had 
been  the  proper  money  of  Thomas  Charter, 
and  that  the  name  of  James  Charter  had  been 
made  use  of  in  the  said  conveyance  unon  trust 
only  for  Thomas  Charter,  his  heirs,  ana  assigns; 
ana  That  Thomas  Charter  had  requested  the 
said  James  Charter  to  convey  to  him  the  pre- 
mises comprised  in  the  indenture  of  the  2nd 
May,  1788,  which  accordingly  the  said  James 
Charter  conveyed  and  assured  to  the  said 
Thomas  Charter  with  their  appurtenances. 
Now  all  this  part  of  the  affair — this  underhand 
juggle  between  the  two  cousins — was  studiously 
concealed  from  Sir  John  Trevelyan;  and 
herein  was  the  fraud  to  which  we  have  ad- 
verted. 
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ThoauM  Charter  ceued  to  act  as  the  solicitor 
and  steward  of  Sir  John  Trevelvan  in  1806. 
He  died  in  1810 ;  and  upon  his  death,  his  son 
and  heir  at  kw,  Thomas  Malet  Charter,  took 
poesession  of  all  his  real  estates.  On  the  3rd 
becember,  1825,  the  solicitor  of  Thomas  Malet 
Charter  wrote  to  the  solicitdr  of  Sir  John  Tre- 
Telvan  a  letter,  ssLjing,  **  The  manor  of  Seaton, 
and  certain  lands  in  that  parish,  formerly  be- 
longed to  Sir  John  Trevelyan,  who  sold  them 
to  Sir  Thomas  Acland,  of  whom  thty  were  pitr- 
efuued  6y  the  late  Mr.  Charter."  The  state- 
ment which  we  have  quoted  in  italics  suggest- 
ing to  Sir  John's  mind  that  there  was  some- 
thmg  wrong  in  the  case,  he  ordered  an  inyesti- 
gation,  the  result  of  which  was,  that  he  became 
satisfied  that  a  deep  fi  and  had  been  committed 
upon  him  by  his  late  steward.  In  this  situation, 
it  was  determined  to  file  a  bill  against  Thomas 
Malet  Charter,  praying  that  he  might  be 
decreed  to  deliver  up  idl  title  deeds,.  «c.  re- 
lating to  the  estates  in  question  then  in  his 
custody,  and  that  the  sale  might  be  declared 
fraudulent,  and  that  T.  M.  Charter  might  be 
ordered  to  reconveyand  to  account  for  the 
rents  and  profits.  In  April  1828,  Sir  John 
Trevdyan  med;  but  the  suit  was  soon  revived 
by  his  son,  the  present  baronet ;  and  the  cause 
came  on  for  hearing  in  January  1835,  before 
Sir  C  C.  Pepys^  M,  R.,  who  made  a  decree 
conformable  to  the  prayer  of  the  bill,  accom- 
panying that  decree  with  expressions  too 
remarkable  to  be  omitted  in  this  place :  "  It 
does  indeed  become  the  duty  of  the  court, 
when  transactions  of  long  standing  are  brought 
before  it,  most  anxiously  to  weigh  all  the  cir- 
cumstances of  the  case,  and  to  consider  what 
evidence  there  may  have  been  which,  from 
the  lapse  of  time,  has  been  lost.  But  beyond 
this,  in  cases  of  fraud,  I  think  time  has  no 
effect.  Were  it  otherwise,  the  jurisdiction  of 
the  court  would  be  defeated.  And  those  who 
may  be  disposed  fraudulentiy  to  appropriate  to 
themselves  the  propertv  of  others,  may  be 
assured  that  no  length  of  time  will  secure  them 
in  the  enjoyment  of  their  plunder,  but  that 
their  childrni's  children  will  be  compelled  bj 
this  court  to  restore  it  to  those  from  whom  it 
has  been  fraudulentiy  abstracted.*' 

From  this  decree  the  defeated  partv  appealed 
to  the  House  of  Lords,  contending  that  it  was 
unjustifiable  to  open  up  a  transaction  which 
had  been  settied  so  long  ago  as  the  year  1788, 
and  that  even  the  existence  of  fraud  did  not 
warrant  the  doing  so  in  a  case  where  the  party 
seeking  to  set  aside  the  transaction  had  the 
Beans  of  ascertaining  the  circumstances,  and 
had  delayed  for  an  unreasonable  time  to  act 
upon  it.  These  arguments,  however,  were 
unavailing,  for  the  Lord  Chancellor  stated 
from  the  woolsack  his  impression  of  the  evi- 
dence to  be  this:  ''That  the  property  was 
purchased  by  Thomas  Charter,  in  the  name  of 
James  Charter,  at  the  time  when  Thomas 
Cliarter  was  acting  as  agent  to  Sir  John  Tre- 
vdyan, and  employed  by  him  to  dispose  of  it ; 
that  Sir  John  Trevdyan  was  not  informed  at 
the  time  of  the  tnia  nature  of  the  transaction; 


that  the  purchase  money  paid  was  greatiy 
bdowthevdue;  that  it  was  studiously  con- 
cealed  from  Sir  John  Trevdyan  that  Thomas 
Charter  had  been  the  purchaser;  and  that  this 
appears  to  have  been  discovered  only  in  con- 
sequence of  the  letter  written  in  the  year  1825. 
Under  these  circumstances,  time  could  not  be 
set  up  as  a  bar  to  the  suit,  which  in  other 
respects  rested  upon  the  clearest  principles  of 
equity."  Lord  Campbell  said,  "the  oiUy 
doubt  he  had  was,  as  to  the  lapse  of  time  and 
acquiescence;  for  it  was  certainly  important 
that  there  should  be  a  limitation  to  inquiries  of 
this  sort;''  but  he  was  obliged  to  come  to  the 
condusion  that  Uie  remedy  in  this  case  was 
not  barred,  and  that  the  parties  had  never, 
with  a  knowledge  of  the  facts,  done  anything 
wldch  could  be  considered  to  amount  to  ac- 
quiescence. The  decree,  therefore,  was  affirmed, 
with  costs.  Lord  Cottenham,  who  was  present, 
simply  observing,  tiut  after  csrefully  attending 
to  the  arguments  at  their  lordships'  bar,  he 
had  heard  nothing  to  induce  him  to  dter  the 
opinion  upon  which  the  case  had  been  decided 
by  1dm  in  the  court  bdow. 

This  decision  is  perhaps  one  of  the 
strongest  upon  record  in  support  an4  en- 
forcement of  the  great  principle,  that 
where  there  is  fraud,  length  of  time  shall 
be  no  bar  to  the  remedy  ;  for  there  were 
many  circumstances  in  the  case  which 
might  appear  well  calculated  at  all  events 
to  put  the  late  Sir  John  Trevelyan  on  hu 
inquiry ;  circumstances  which  were  pressed 
with  great  ability  and  confidence,  though 
without  success,  by  the  appellant's  coun- 
sel. The  case  in  all  respects  is  peculiarly 
deserving  of  a  deliberate  perusal  and  at- 
tention. 


POINTS  IN  COMMON  LAW. 

LICENSE   TO   ENTER   ON   LAND  —  WHEN 
BEVOCABLE. 

It  has  been  repeated  so  frequently  as  to  ^^ 
have  acquired  all  the  triteness  of  a  pro- 
verb, that  the  most  difficult  and  important 
legal  questions  have  arisen  upon  the 
simplest  and  most  commonplace  state^  of 
facts; — a  circumstance  not  undeserving 
tlie  consideration  of  those  who  advocate  a 
cheap  and  summary  mode  of  disposing  of 
pecuniary  claims  of  small  amount. 

In  the  case  of  Wood  v.  LeadbUier,^  deter- 
mined in  the  early  part  of  the  present  year,  the 
facts  in  evidence  were,  that  Lord  Eglintoun,  as 
the  stewsrd  of  the  Doncaster  races  in  1843, 
authorised  tickets  to  be  issued  and  sold  for  a 
guinea,  entitling  the  holder  to  come  into  the 
Grand  Stand,  and  the  surrounding  indosure. 
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daring  the  races ;  that  the  plaintiff  purohaaed 
one  of  the  tickets  and  came  within  the  inclo> 
sure  whilst  the  races  were  going  on ;  that  the 
defendant,  by  order  of  Lord  Egtintoun,  desired 
the  plaintiff  to  quit  the  inolosure,  warning  him 
that  if  he  refused  to  leave,  force  would  be  used ; 
and  that  the  plaintiff  declining  to  retire,  the 
defendant  forced  him  out,  using  no  unneces- 
sary violence,  and  not  offering  to  return  the 
money  paid  for  the  ticket. 

The  plaintiff  brought  an  action  of  trespass 
for  the  assault,  and  the  defendant  justified  as 
the  servant  of  Lord  Eglintoun,  to  whom  the 
dose  belonged.  The  plaintiff  replied,  that  at 
the  time  of  the  assault  he  was  in  the  close  by 
the  leave  and  license  of  Lord  Eglintoun ;  and 
the  defendant,  by  his  rejoinder,  traversed  the 
leave  and  license. 

This  simple  state  of  the  facts  and  plead- 
ings has  given  rise  to  an  elaborate  argu- 
ment, occupying  the  Court  of  Exchequer 
for  the  greater  part  of  three  days,  and  fol- 
lowed by  a  judgment  of  commensurate 
extent,  involving  legal  principles  exten- 
sively applicable,  in  which  the  authority 
of  a  deliberate  decision  of  the  Court  of 
Common  Pleas,  in  the  time  of  Chief 
Justice  Gibbst  has  been  directly  impugned, 
and  the  weight  of  some  other  authorities 
much  questioned. 

The  case  was  discussed  upon  an  applica- 
tion for  a  new  trial,  on  the  ground  x>f  mis- 
direction. 

Bplfi,  B.,  (who  presided  at  the  trial,)  told 
the  iury,  that  assuming  the  ticket  to  have  been 
sold  to  the  plaintiff  by  the  authority  of  Lord 
Eglintoun,  still  it  was  lawful  for  his  lordship, 
without  returning  the  price  of  the  ticket,  and 
without  assigning  any  reason,  to  order  the  plain- 
tiff to  quit  the  inclosure,  and  if  the  jury  were 
satisfied  that  notice  was  given  to  the  plaintiff, 
and  a  reasonable  time  allowed  him  to  depart 
before  force  was  resorted  to,  it  could  not  be 
said  that  the  plaintiff  was  in  the  close  by  the 
leave  and  license  of  Lord  Eglintoun  when  the 
>^  assault  was  committed.  Under  this  direction, 
the  jury  found  for  the  defendant. 

On  the  part  of  the  plaintiff  it  was  contended, 
that  the  ticket  operated  as  a  license  from  Lord 
Eglintoun  to  the  plaintiff,  to  come  withm  the 
inclosure  during  the  races,  and  was  not  revo- 
cable, or  at  all  events  not  without  returning 
the  money  actually  paid :  and  for  this  proposi- 
tion, four  cases  were  chiefly  relied  upon.  As 
to  two  of  those  cases,^  the  Court  of  Exchequer 
thought  they  had  little  or  no  bearing  on  the 
point  for  which  they  were  cited,  'ilie  case  of 
Taylor  y.  Waters/' however,  it  was  admitted, 
stood  on  a  different  ground.  In  that  case,  the 
plaintiff  became  the  purchaser  of  what  was 


»  Webb  V.  Paternoster,  Palm.  71 ;  Roll,  143 
and  152;  Noy98;  Pop.  151,  Godb.  282,  S 
C. ;  and  Wood  v.  Lake,  Sayer,  3. 
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called  "  a  silver  ticket'*  for  the  Opera  House  in 
1799,  and  continued,  by  virtue  of  that  ticket, 
to  attend  the  theatre  until  the  year  1814,  whan 
Waters,  the  door-keeper,  by  direction  of  certain 
trustees  then  in  possession  of  the  premises, 
prevented  him  from  entering  the  theatre  during 
the  performance  of  an  opera.  For  this  ob- 
struction the  plaindff  brought  his  action,  and 
had  a  verdict,  which  the  Court  of  Common 
Pleaa  afterwards  upheld,  the  judgment  pro- 
ceeding on  the  ground  that  the  right  claimed 
by  the  plaintiff  was  no^  an  interest  in  land, 
requirea  by  the  Statute  of  Frauds  to  be  in 
writing,  but  that  it  was  an  irrevocable  license 
to  permit  the  plaintiff  to  enjoy  the  privilege  of 
entering  and  staying  in  the  theatre  during  the 
public  peHbnnances. 

The  last,  as  well  as  the  most  ifecent, 
authority  relied  upon  on  behalf  of  the 
plaintiff,  was  a  case  of  Wood  v.  Maidey^ 
determined  by  the  Court  of  Queen's  Bench 
in  1889. 

It  was  an  action  of  trespass  gvare  cimuum 
fregit,  to  which  the  defendant  pleaded,  that  he 
was  possessed  of  a  large  Quantity  of  hay  on  the 
pLedntiff 's  close,  and  that  oy  leave  of  the  plain- 
tiff he  entered  on  the  close  to  remove  it.  It 
appeared  that  the  hay  had  been  distrained  bv 
the  plaintifiTs  landlord  for  rent,  and  sold,  with 
the  plaintiff's  assent,  upon  condition  that  the 
purchaser  might  leave  it  on  the  close  until 
Lady  Day,  and  come  as  often  as  he  thought  fit 
to  remove  it*  The  defendant  having  become 
the  purchaser  upon  these  terms,  the  plaintiff 
locked  up  his  gate  before  Lady  Day,  and 
refused  to  allow  the  defendant  admission,  and 
the  defendant  broke  open  the  gate  in  order  to 
remove  his  hay.  The  learned  judge  who  tried 
the  cause,'  told  the  jury,  that  if  the  plaintiff 
assented  to  the  conditions  of  sale  at  the  time  of 
the  sale,  the  license  to  come  on  the  land  from 
time  to  time  before  Ladv  Day,  to  remove  the 
hay,  was  irrevocable.  U  pon  this  summing  up, 
the  jury  found  for  the  defendant;  and  the 
Court  of  Queen's  Bench  refused  to  disturb  the 
finding,  on  the  principle,  that  a  person  whc^ 
by  consenting  to  certain  terms,  induces  another 
to  do  an  act,  shall  not  afterwards  withdraw 
from  those  terms ;  and  Paiteson,  J.  appears  to 
have  grounded  his  judgment  verv  mucn  on  the 
authority  of  Taylor  v.  Waters,  aueady  referred 
to. 

The  Court  of  Exchequer,  in  the  Prin- 
cipal case,  described  the  judgment  of  the 
Court  of  Common  Pleas,  in  Taylor  v. 
Waters^  as  being  '*  to  the  last  degree  un- 
satisfactory,*' and  were  of  opinion,  that 
the  attention  of  that  court  could  not  have 
been  called  to  the  principles  and  earlier 
authorities,  or  else  C.  J.  Gibbs,  when  he 
laid  it  down  that  the  license  conferred  by 
the  possession  of  a  silver  ticket  was  irre- 


*  11  Ad.  &  E.  34j  3  Per.  &  D\  5. 
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vocable,  would  have  paused  before  he 
sanctioned  a  doctrine  so  entirely  repug- 
nant to  principie.  So  far  as  the  decision 
of  a  court  of  co-ordinate  jurisdiction  can 
be  said  to  produce  such  an  effect,  the 
judgment  of  the  Court  of  Exchequer  in 
Wood  V.  Leadbiiter  overrules  the  often- 
cited  case  of  Taylor  v*  Water$.  With 
respect  to  the  more  recent  case  of  Wood 
V.  Manky^  the  Court  of  Exchequer 
thought  it  rightly  decided,  on  the  ground 
that  the  license  to  remove  the  hay  was 
not  a  mere  license,  but  a  license  coupled 
with  an  interest ;  and  it  was  likened  to  the 
case  of  one  man  taking  another's  goods 
and  putting  them  on  his  land,  where  the 
owner  of  the  goods  was  justified  in  going 
on  the  land  and  removing  them/ 

In  reference  to  the  case  of  Wood  v.  Lead- 
bitter^  which  was  immediately  under  considera- 
tion, it  was  observed,  that  the  right  claimed  by 
the  plaintiff  was  a  right,  during  a  portion  of 
each  day,  for  a  limitf^  number  of  days,  to  pass 
into  and  through,  and  to  remain  in,  a  certain 
dose  belonging  to  Lord  Eglintoun,— to  go  and 
remain  where,  if  he  went  and  remained,  he 
would,  bat  for  the  ticket,  be  a  trespasser. 
This  was  a  right  affecting  land,  at  least  as 
obviously  and  extensively  as  a  right  of  way 
over  land,  —  it  was  a  right  of  way  and  some- 
thing more ;  and  if  the  case  was  to  be  decided 
on  general  principles  only,  and  independents 
of  authority,  it  was  perfectly  ckar  that  no  such 
right  could  be  created  except  by  deed.  It  was 
contended,  however,  that  the  plaintiff  was  not 
driven  to  claim  as  grantee,  as  he  had  a  license 
from  Lord  Eglintoun  to  be  on  the  close  at  the 
time  he  was  turned  out,  which  license,  under 
the  circumstances,  was  irrevocable.  As  to  the 
nature  df  a  license  and  its  incidents,  the  court 
laid  great  stress  upon  the  judgment  of  Lord 
Quef  Justice  Vaughan^  in  'Thomas  v.  SorreliJ 
"  A  dispensation  or  license,"  (says  the  Lord 
Chief  Justice  in  that  case,)  "  properly  passeth 
no  interest  nor  alters  or  transfers  property  in 
anything,  but  onlv  makes  an  action  lawful 
wluch  without  it  had  been  unlawful ;  as  a 
license  to  go  beyond  the  seas,  to  hunt  in  a 
man's  park,  to  come  into  his  house,  are  only 
actions  which  without  license  bad  been  un- 
lawfuL  But  a  license  to  hunt  in  a  man's  park 
and  carrv  away  the  deer  killed  to  his  own  use, 
to  cut  Qown  a  tree  in  a  man's  ground  and  to 
carry  it  away  the  next  day  after  to  his  own  use, 
are  licenses  as  to  the  acts  of  hunting  and  cut- 
ting down ;  bat  as  to  the  carrying  away  of  the 
deer  killed,  and  tree  cut  down,  tney  are 
grants." 

Adopting  this  distinction,  the  court  laid 
it  down,  that  a  mere  license  is  revocable, 
but  that  when  a  license  is  comprised  or 


'  Vin.  Abr.  Trespass,  (H.)  A.  2,  pi.   12; 
Pmiriek  v.  Colerick,  3  M.  &  W.  483. 
s  Vaughan,  3ftL 


connected  with  a  grant,  the  party  who  has 
given  it  cannot  in  general  revoke  it  so  as 
to  defeat  his  grant  to  which  it  was  an  in- 
cident. It  was  further  observed,  that  a 
mere  license  under  seal  is  as  revocable  as 
a  license  by  parol ;  and  on  the  other  hand, 
that  a  license  with  a  grant  is  as  irrevocable 
when  made  by  parol,  as  a  license  by  deed, 
provided  only  that  the  grant  is  of  a  nature 
capable  of  being  made  by  parol.  But 
where  there  is  a  license  by  parol,  coupled 
with  a  parol  grant  of  something  incapable 
of  being  granted  otherwise  than  by  deed, 
the  license  is  a  mere  license,  it  is  not  an 
incident  to  a  valid  grant,  and  is  therefore 
revocable.  Applying  these  principles  to 
the  case  under  consideration,  the  court 
was  unanimously  of  opinion, — 1st,  That 
the  license  granted  to  the  plaintiff  by 
virtue  of  the  ticket  purchased  by  him,  was 
a  mere  license,  unaccompanied  by  any 
valid  grant ;  2ndly,  That  the  license  was 
revocable,  and  had  been  revoked  by  calling 
on  the  plaintiff  to  withdraw  from  the  in- 
closure  and  allowing  him  a  reasonable  time 
to  depart.  Assuming  these  propositions 
to  be  correct,  it  followed  that  the  defen- 
dant, as  the  servant  of  Lord  Eglintoun, 
was  justified  in  turning  the  plaintiff  out  of 
the  inclosure. 

Upon  these  grounds,  stated  and  dis« 
cussed  at  considerable  length  in  the  judg- 
ment, the  court  decided  that  the  direction 
given  to  the  jury  at  the  trial  was  correct, 
and  therefore  discharged  the  rule  for  a 
new  trial. 

The  fact,  that  money  was  paid  for  the 
ticket,  and  no  offer  made  to  return  the 
money  when  the  license  was  revoked,  is 
not  specifically  adverted  to  in  the  judg- 
ment, but  was  clearly  within  the  contem- 
plation of  the  court,  and  may  therefore  be 
assumed  to  be  a  circumstance  considered 
immaterial  in  the  decision  of  the  case. 

RIGHT   OP   PARTY   IN    CRIMINAL    CUSTODY 
TO   COPIES    OP   DEPOSITIONS. 

The  decision  of  a  question  of  construc- 
tion in  criminal  procedure,  so  important, 
that  Mr.  Justice  Wightmany  before  whom 
it  was  first  brought,  thought  it  desirable 
it  should  be  discussed  in  the  full  court, 
has  lately  been  reported.^ 

The  circumstances  under  which  the 
question  arose  were  shortly  as  follow  : — 

Upon  the  examination  of  William  Henry 
Barber  before  the  Lord  Mayor,  on  a  charge  of 

'  The  Queen  v.  The  Lord  Matfor  of  London, 
5  Q.  B.  555,  1  D.  &  M.  484. 
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Pointi  m  Common  Law. — Reviem, 


forging  tbe  will  of  Emma  Slack,  Joseph 
Fletcher  was  called  and  examined  as  a  witness 
for  the  defendant,  and  the  facts  disclosed  on 
his  examination  induced  the  Lord  Mayor  to 
believe  that  he  was  an  accessory  before  the 
fact,  and  he  was  thereupon  committed  to 
Giltspur  Street  Compter,  under  a  warrant  in 
the  usual  form,  with  directions  thereon  that  he 
ahould  be  brought  up  on  a  future  day  then 
specified  for  further  examination.  On  coming 
up  on  the  day  named,  other  witnesses  were 
examined,  and  Joseph  Fletcher  was  remanded 
and  ordered  to  be  brought  up  again  on  a  future 
day  then  named  for  further  examination.  Be- 
tween the  day  when  he  was  so  remanded  and 
the  day  when  he  was  again  brought  up  and 
finally  conunitted  for  trial,  Fletcher's  attorn^ 
applied,  on  his  behalf,  for  copies  of  the  exami- 
nations which  had  been  taken  in  writing  before 
the  Lord  Mayor ;  but  his  lordship,  under  the 
advice  of  his  chief  derk,  refused  the  applica- 
tion. 

The  matter  was  brought  before  the 
Court  of  Queen's  Bench,  upon  a  rule  for  a 
mandamus^  commanding  the  Lord  Mayor 
to  deliver  to  Joseph  Fletcher  copies  of  the 
examinations  of  the  witnesses  respectively 
upon  whose  depositions  he  had  been  from 
time  to  time  and  then  was  committed  to 
prison.  The  question  turned  upon  the 
construction  of  the  stat.  6  &  7  Wm.  4,  c. 
114»  which  is  entitled  *<  Anact  for  enabling 
persons  indicted  of  felony  to  make  their 
defence  by  counsel  or  attorney ;"  and  the 
point  chiefly  considered  was,  whether  the 
statute  applied  to  the  stage  of  the  pro- 
ceedings in  which  this  application  was 
made,  or  only  after  a  party  has  been 
actually  committed  for  trial. 


The  3rd  section  enacts,  "  That  all  persons 
who  after  the  passing  of  this  act  shall  be  held 
to  bail  or  committed  to  prison  for  any  offence 
against  the  law,  shall  be  entitled  to  reouire  and 
nave,  on  demand,  (from  Uie  person  who  shall 
have  the  lawful  custody  thereof,  and  who  is 
hereby  required  to  deliver  the  same,)  copies  of 
the  examinations  of  the  witnesses  respectively 
upon  whose  depositions  they  have  been  so  held 
to  bail  or  committed  to  prison,  on  payment  of 
a  reasonable  sum  for  the  same,  not  exceeding," 
&c.  "  Provided  always,  that  if  such  demand 
shall  not  be  made  before  the  day  appointed  for 
the  commencement  of  the  assize  or  sessions  at 
which  the  trial  of  the  person  on  whose  behalf 
such  demand  shall  be  made  is  to  take  place, 
such  person  shall  not  be  entitled  to  have  any 
copy  of  such  examination  of  witnesses,  unless 
the  iudge,  or  other  person  to  preside  at  such 
trial,  smdl  be  of  opmion  that  such  copy  may 
be  made  and  delivered  without  delay  or  mcon- 
venience  to  such  triad :  but  it  shall  nevertheless 
be  competent  for  such  jud^,  or  other  person 
so  to  preside  at  such  trial,  if  he  shall  thmk  fit, 
to  postpone  such  trial  on  account  of  such  copy 


of  the  examination  of'  witnesses  not  having 
been  previously  had  by  the  party  charged/' 

On  behalf  of  the  prisoner  it  was  ary^ied,  that 
the  statute  made  no  distinction  between  a 
committal  for  trial  and  a  committal  for  further 
examination;  and  that  as,  according  to  modem 
practice,  the  preliminarv  proceeding  may  be 
continued  for  many  weexs,  the  accused  was  as 
much  put  upon  his  defence  when  charg^ed  before 
the  justice,  as  at  any  subsequent  period.  On 
the  other  hand  it  was  contended,  that  tiie 
object  of  the  statutory  provision  above  cited 
was  only  to  assist  the  party  on  his  trial,  and 
that  obvious  inconvenience  would  arise  if  the 
depositions  could  be  called  for  during  the  pre- 
liminary inquiry. 

The  court  was  clearly  of  opinion,  that 
the  purpose  of  the  act  was  confined  to  the 
trial  of  the  accused  party.  A  doubt  arose 
upon  the  words  <' committed  for  any 
offence;"  but  the  prisoner  is  not  com- 
mitted for  any  offence  until  he  is  com- 
mitted for  trial.  When  a  magistrate  com- 
mits for  further  examination,  as  in  this 
case,  he  roust  be  taken  to  have  retained 
the  power  of  saying,  that  although  enough 
appeared  to  authorise  remanding,  there 
was  not  enough  to  warrant  him  in  com- 
mitting for  trial;  and  the  privilege  of 
demanding  copies  of  the  examination  is 
confined  to  the  case  in  which  there  is  a 
trial.  Upon  these  grounds  the  rule  for  a 
mandamus  was  discharged. 

In  reference  to  a  practice  which,  it  was 
said  in  this  case,  prevailed  at  the  metro- 
politan police  offices,  to  suspend  the  sign- 
ing of  depositions  until  the  prisoner  was 
al^ut  to  be  fully  committed  for  trial,  Lord 
Denmarif  C  J.,  observed,  that  '*  it  is  the 
magistrate's  duty  to  sign  every  deposition, 
(the  witness  having  first  signed  it,)  as  tlie 
proceedings  go  on." 


NOTICES  OF  NEW  BOOKS. 

The  Code  of  Practice  of  the  High  Court  of 
Chancery^  containing  the  General  Ordere 
from  (he  year  1814  to  the  present  time, 
including  those  of  the  Sth  May^  1845 ; 
with  copious  Explanatory  Notes,  and  a 
very  full  Index.  By  Thomas  Kennedy, 
a  Solicitor  of  the  Court.  Spettigue. 
1845.     Second  Edition. 

The  abolition  of  the  six  clerks'  office, 
whilst  it  effected  much  good  in  many 
respects,  was  accompanied  by  one  incon- 
venience :  it  destroyed  one  of  ttie  sources 
of  information  on  many  of  the  details  of 
practice.  The  clerks  in  court,  and  their 
agents,  were  of  course  well  .versed  in  all 
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the  proceedings  which  were  then  con- 
ducted in  the  six  derks'  office,  and  they 
were  always  ready  to  answer  the  inquiries 
of  the  solicitors  and  their  clerks.  The 
business  being  now  transferred  to  the  soli- 
citors, it  is  necessary  that  they  should 
acquire  a  knowledge  of  all  matters  of 
practice.  It  is  therefore  of  great  advan- 
tage that  competent  works  are  published 
for  their  assistance.  The  last  New  Orders 
in  Chancery*  which  came  into  operation 
on  the  28th  October,  have  effected  many 
important  changes  in  practice.  In  our 
last  volume,  after  printmg  the  orders  ver- 
batim, we  were  enabled  to  give  a  series  of 
notes  ahowing  the  effect  of  the  alterations 
on  the  existing  practice.  We  trust  those 
notes  will  be  found  useful  to  our  readers ; 
but  we  were  of  course  unable  to  enter  into 
any  minute  details. 

We  have  now  to  call  the  attention  of 
our  readers  to  an  edition  of  the  orders  of 
the  8th  May,  by  Mr.  Kennedy,  which, 
with  other  orders  of  court,  completes  the 
2nd  edition  of  his  "  Code  of  Practice  of  the 
High  Court  of  Chancery." 

The  alterations  in  the  rules  of  procedure 
rendered  it  necessary  that  great  additions 
should  be  made  to  the  former  edition  of 
that  work,  and  Mr.  Kennedy  has  in  the 
present  publication  made  those  additions 
as  complete  and  as  useful  as  possible,  and 
in  such  a  way  as  will  much  alleviate  the 
arduous  duties  which  the  profession  must 
necessarily  execute  in  carrying  into  prac- 
tice the  recent  alterations. 

With  regard  to  the  orders  which  have 
been  discharged  by  the  orders  of  8th 
May,  1846,  Mr.  Kennedy  observes,  that 
they  will  still  be  useful  for  the  purpose  of 
understanding  the  new  orders.  In  order, 
therefore,  that  it  may  be  readily  ascer- 
tained whether  they  are  existing  orders  or 
not,  references  are  made  as  well  to  them 
as  to  repealed  statutes,  and  they  are  dis- 
tinguished in  the  index  as  discharged 
orders. 

Having  experienced  the  difficulty  in 
which  practitioners  are  placed,  in  acting 
upoa  the  orders  of  the  court,  when,  in  the 
hurry  of  busmess,  they  are  called  upon  to 
determine  how  and  to  what  extent  an  order 
is  affi^cted  by  others  bearing  upon  the 
same  subject,  Mr.  Kennedy  has  directed 
his  attention  to  facilitate  their  labour  in 
this  respect.    He  observes,  that 

"The  untrodden  path  is  alwavs  the  most 
impracticable.  The  greater  obstacles  arise  with 
rnpect  to  orders  recently  issued;  for  when 
orders  have  been  acted  upon  for  some  time. 
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the  nrofessional  man,  at  the  cost  ather  of  his 
neignbour  or  himself,  acquires  a  Imowledge  of 
them,  which  perhaps  he  could  not  have  attained 
with  the  most  dibgent  attention,  even  if  his 
other  duties  permitted  him  to  give  sufficient 
time  to  the  subject.  I  have,  for  this  reason, 
more  especially  devoted  myself  to  the  consider- 
ation of  the  last  new  orders,  which,  although 
in  a  more  classified  form  Uian  those  hitherto 
issued,  in  very  many  instances  require,  in  order 
to  arrive  at  a  correct  interpretation  of  them,  to 
be  attentively  compared  one  with  another,  as 
well  as  with  the  previously  ezistina  orders  on 
which  they  are  respectively  founded.  To  assist 
in  this,  I  nave  not  spared  any  pains  in  refers 
ring,  in  the  note,  to  all  orders  which  appeared 
to  me  to  affect  the  particular  order  under  con- 
sideration." 

The  author  had  given  his  best  attention 
to  the  orders  of  the  court  in  preparing  his 
classification  of  and  decisions  upon  them, 
part  of  which  was  published  before  the  last 
orders  were  promulgated.  He  has  there- 
fore been  enabled  to  perform  his  present 
task  with  greater  satisfaction  than  other- 
wise he  could  have  done.  We  agree  with 
him  in  the  conviction  at  which  he  arrives, 
of  the  importance  of  a  complete  revision 
and  arrangement  of  all  existing  orders, 
under  the  authority  and  sanction  of  the 
court.  As  any  but  a  judicial  interpretation 
of  the  orders  would  only  be  calculated  to 
mislead,  he  has  very  properly  avoided  as 
much  as  possible  putting  a  construction 
upon  them, — deeming  it  safer  and  better 
to  lay  before  the  practitioner  the  necessary 
materials,  and  leave  him  to  draw  his  own 
conclusion.     He  then  states  : — 

"  My  great  object,  therefore,  has  been,  to  the 
best  of  my  ability,  to  bring  to  notice  the  varia- 
tions  of  each  new  order  from  previously  exist- 
ing orders,  and  the  bearings  of  other  orders 
upon  it.  In  doing  this,  feeling  how  difficult  it 
is  to  give  a  correct  abridgment  of  an  order,  I 
have,  at  the  risk  of  incurring  the  objection  of 
prolixity,  in  most  instances  quoted  the  altered 
part  of  the  old  orders  verbatim,  and  referred  to 
the  previous  page  in  the  book  where  they  are 
to  be  found.  I  have  also  occasionally  pnnted 
in  italics  the  new  parts  of  the  orders,  for  the 
purpose  of  more  readily  directing  attention  to 
the  new  matter." 

With  a  view  to  afford  greater  facility  of 
reference,  the  author  has  considerably 
enlarged  the  index  to  the  former  edition, 
and,  under  the  head  of  *'Timb,"  has  given 
a  complete  table  of  the  times  of  procedure 
according  to  the  last  new  orders.  From 
this  Time  Table  we  make  the  following 
extracts,  which  will  afford  a  good  example 
of  the  utility  of  the  work :— ^ 
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Rmew.r^Tke  Fir9t  of  November. 


TiMVB   OF   PrOGBDDRB. 


To  be  the  same  in  town  and  country  causes. 
8  May,  184S— Ord.  16. 

1.  Computation  of  Tims. 

Time  limited  from  or  after  any  date  or  event 
appointed  or  allowed  for  doing  any  act,  &c., 
not  to  include  the  day  of  the  date  or  of  the 
happeningof  the  event    .        .        •    Ord.  11. 
By  months  ~if  calendar  not  expressed,  to  be 
computed  by  lunar  months  of  28  days.  Ord.  12. 
Where  the  time  for  doing  an  act  or  taking  a 
proceeding  expires  on  a  Sondav  or  on  a  day 
when  the  offices  are  closed,  sucn  act  or  pro- 
ceeding may  be  done  or  taken  on  the  next  day 
of  their  opening      ....    Ord.  13. 
The  vacations  are  not  to  be  reckoned  in  the 

times  for Ord.  14. 

(1.)  amen^n^  or  obtaining  order  for  leave 

to  amend  bills. 
(2.)  filing  or  referring  exceptions  or  obtain- 
ing a  report  thereon  where  the  time  is  not 
limited  bv  the  order,  or  by  a  notice  in 
cases  of  election. 
(3.)  setting  down  pleas,  demurrers,  or  ob- 

jections  for  want  of  parties. 

(4.)  filing  replications  or  setting  down  causes 

on  biU  and  answer  after  answer  to  an 

amended  biU,  to  which  an  answer  has  not 

been  required. 

The  time  pending  security  being  given  after 

an  order  for  security  for  costs  is  not  to  be 

reckoned  in  the  time  for  pleadiog»  answering, 

or  demurring         ....    Ord.  15, 

2.  Enlarobmbnt  of  Timb. 

T^  Master  may  enlarge  the  time  for  answer- 
ing          Ord.  18. 

For  making  his  rej^rt  on  exceptions,  except 
where  the  time  is  limited  by  the  order  of  refer- 
ence, or  notice  has  been  given  in  election  cases. 

Ord.  19. 

May  further  enlarge  any  time  appointed  or 
enlarged  by  himself        .        .        .    Ord.  20. 

The  power  of  the  court  to  enlarge  or  abridge 
time  is  unaffected  by  the  orders  of  8th  May, 
1845 Ord.  21. 

A  very  useful  chart,  by  leave  of  the 
author,  has  been  published  of  this  '*  Chan- 
cery Time  Table,"  comprising  the  va- 
rious proceedings  in  a  cause,  —  such  as 
Subpoena;  Bill;  Appiearance;  Pleading; 
Answering ;  Excepting ;  Traversing  Note ; 
Replication  and  setting  down  Cause ;  Ex- 
ammbg  Witnesses ;  Passing  Publication ; 
Dismisaing  Bill;  Decrees;  Contempts, 
Ac 


THE  FIRST  OF  NOVEMBER. 

An  Invttation  to  Wbstminstbr  Hall. 
Come,  brother  lawyers,  vftcation  is  ended. 

Submit  with  good  grace  to  neeenity's  call ; 
Let  the  Chancellor's  erUr^  be  fuUj  attended. 

And  hurrj  on  Monday  to  Westminster  Hall. 

Judges,  solicitors,  juniors,  and  leaders,— 

You  whose  business  is  Tsst,  jou.  whose  business 
is  small ; 

Conveyancers,  draftsmen,  and  you,  ^)ecial  pleaders. 
All  mingle  on  Monday  in  Westminster  Hall. 

Come  firom  the  scenes  that  yoor  iknoy  selected. 
Come  from  amusements  beginning  to  pall ; 

Come,  but  come  not  with  an  air  so  dejected. 
Be  lively  on  Monday  in  Westminster  HalL 

Come  foremost  all  you  who,  **  Audaoet  Juventd** 
Have  swam  the  blue  lake,  climbed  the  precipice 
tali; 
Indulge  all  the  fancies  of  sweet  six-and-twenty,— 
Tho*  briefless,  yott*re  welcome  to  Westminster 
Hall. 

East,  west,  north,  or  south,  wheresoe'er  you  have 
wandered. 
Where  railroad  can  rush,  or  old  diligence  crawl ; 
Bring  anecdotes  worth  all  the  coin  you  have  squan- 
dered. 
And  vent  them  on  Monday  in  Westminster  Hall. 

Was  it  touring  or  sporting,  or  yachtmg  or  sketching. 
Or  preferring,  like  me,  to  do  nothing  at  all  ? 

Whatever  it  was,  you're  expected  to  fetch  in 
At  least  one  good  story  for  Westminster  Hall. 

Come  tell  of  escapes  from  Italian  banditti. 
And  how  you  repressed  the  too  arrogant  Gaul ; 

And  how,  in  each  scene  of  the  wild  or  the  city. 
You  supported  the  honour  of  Wcttorinster  Hall. 

Come  from  the  Pyrenees  filled  with  gaeriUas^-^ 
But  look  sharp,  or  perhaps  you'll  not  come  thence 
at  all; 

Come  from  the  '*  Gems  "  of  the  Bobboli  villas, 
And  enlighten  the  taste  of  all  Westminster  Hall. 

Come  from  the  bringing  down  moose  deer  in  Norway, 
Come  fVom  the  roar  of  Niagara's  fall ; 

Your  wigs  and  your  law  reassume  at  the  door-way 
That  ushers  you  into  old  Westminster  Hall. 

And  come  you,  my  grave  lords,  who.  life^  labour  to 
soften, 
Have  been  musing  in  woodlands  whose  leaves 
round  you  fall. 
As  you  enter  the  scenes  where  you've  triumph  *d  io 
often. 
You're  sure  of  your  welcome  to  Westminster 
HaU. 

Come,  virtuous  Tindal,  whose  just  elevation 
Commanded  the  hearty  applause  of  us  all ; 

Worth,  mildness,  and  power  of  mind  make  thy 
station 
By  right  'mong  the  foremost  in  Westminster  Hall. 

Come,  Wigram  the  learned,  come,  Bruce  the  vi- 
vacious. 
Come,  Cresswell  the  courteous,  with  quick-witted 
Maule ; 
Come,  Denman  the  stately,  come,  Parke  the  saga, 
cious, — 
You  are  all  of  yoa  wanted  in  Westminster  HaU. 

Come,  witty  George  Rose,  with  diy  budget  of  travel. 
From  Inipruck,  or  Saltsburg,  W  isbadea  or  BIsle ; 

Thy  mirth-moving  eye  has  got  much  to  unravel. 
And  thy  jokes  are  at  premium  in  Westminster 
Hall. 
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Come,  WethereU,  oome  with  tb  j  numj-toned  thun. 
der. 

And  Sesquipedalian  epithets  all. 
With  odd-diooen  tropes  make  solicitors  wonder. 

And  keep  us  from  sleeping  in  Westminster  Hall. 

Fresh  nmhles  tell,  Talfourd ;   of  railways  speak, 
Austin ; 
Wilde,  Kellj,  and  Bethell,come,  keep  up  the 
hall} 
The  fountain  of  talk  there*s  no  fear  of  exhausting. 
Then  let  it  flow  freelj  in  Westminster  Hall. 

Bat  some  names  there  are  that  a  fond  recollection, 
At  meetings  like  this,  must  be  sure  to  recal, — 

Tho'  thej  cannot  respond  to  the  Yoice  of  affection. 
And  their  places  are  Tacant  at  Westminster  Hall. 

lamented  Duval !  the  profound,  the  clear-seeing. 
How  long  was  thy  judgment  a  law  to  us  all  I  ■ 

Full  of  days,  full  of  honours,  thou  changest  thy 
beBDg, 
Bat  long  will  thy  name  live  in  Westminster  Hall. 

Bat,  FoUett !  oh,  how  shall  I  venture  to  praise  thee ! 

When  my  dull,  lagging  words  must  each  reader 

foivstall; 

And  praises  too  cold  seem  to  sink  thee,  not  raise 

thee. 

Thou  lored  of  thy  country  and  Westminster  Hall. 

When  nobles,  and  statesmen,  and  judges  contended 
For  the  honour  of  bearing  thy-  funeral  pall. 

They  embodied  the  thought  that  thy  coffin  attended. 
The  thought  of  the  senate  and  Westminster  HaU. 

With  a  long  path  of  glory  spread  brightly  before 
thee. 
Cot  off  in  thy  prime,  did  thy  useflilness  fall ; 
And  tis  Justice  herself  bids  the  world  to  deplote 
thee. 
And  to  weep  for  the  chosen  of  Westminster  Hall. 

^ere  about  500  stanzas  are  unfortunately 
loBt,  from  the  impossibility  of  making  out  the 
carious  character  in  which  the  manuscript  has 
been  sent  us ;  enoush,  however,  can  be  made 
oat  to  show  that  &e  poet  soon  turned  to  a 
more  lively  strain,  and  attempted  to  celebrate 
widi  grateful  triumph  the  late  auspidous  visit 
o(  ber  Majesty  to  Lincoln's  Inn,  dwelling  upon 
ewery  drcumstance  with  laudable  minuteness, 
b^gimung  with  the  gracious  condescension  of 
the  Queen  and  her  Illustrious  Consort,  and  not 

ring  us  the  brightness  of  the  ribbons  on 
necks  of  the  horses,  the  flavour  of  the  lob- 
ster salad,  or  the  sparkling  of  the  champagne. 
When  tbe  author  recovers  from  this  outpouring 
of  lo¥al  exultation,  be  returns  to  his  task  of 
aketemng  the  characters  of  various  high  le^ial 
fonetionaries,  not  without  injecting  a  sly  hmt 
or  two  that  the  list  cannot  be  considered  as 
perfect  till  bis  own  name  be  added  to  the  num- 
ber. The  concluding  stanza,  however,  is  per- 
fethr  legible,  and  seems  as  if,  during  the  long- 
winded  performance,  term  had  actually  begun.] 

Come,  loiterers,  come,  don*t  you  long  to  awaken 
The  echoes  that  sleep  by  each  rafter  and  wall  ? — 

But  bark  !  see,  the  seijeants  their  places  have  taken. 
And  tbe  Chaneellor's  self  enters  Westminster 
HaU. 


NOTES  OF  THE  WEEK. 


TAXING  MASTER  OF   THE   COURT  OF  BANK- 
RUPTCY. 

We  understand  that  the  Lord  Chancellor  has 
appointed  John  Lucas,  Esq.,  solicitor,  (of  the 
firm  of  Lucas  and  Parkinson,  Argyll-street,) 
Taxing  Master  of  the  Court  of  Bankruptcy,  in 
the  room  of  D.  F.  Richardson,  Esq.,  deceased, 
and  that  Mr.  Lucas  has  already  entered  upon 
the  duties  of  his  office. 

MICHAELMAS   TERM    EXAMINATION. 

The  number  of  candidates  who  have  given 
notice  for  Michaelmas  Tennis  180,  but  of  these 
seventeen  have  been  already  examined,  and 
many  others,  from  various  causes,  will  probably 
not  make  their  appearance.  Several  have  al- 
ready withdrawn  tneir  names  from  the  Exami- 
nation List. 

The  examination  will  probably  take  place  on 
Tuesday,  tbe  18th  Nov.,  and  the  previous  testi- 
monials are  to  be  left  on  the  10th. 

BENCHERS   OF  THE   INNER  TEMPLE. 

The  exclusion  of  oneof  the  new  Queen's  Coun- 
sel from  the  Benchership  of  the  Inner  Temple 
has  given  occasion  to  a  pamphlet  on  the  mode  of 
conducting  elections  at  this  Society,  and  no  in- 
considerable sensation  has  been  excited  at  tbb 
bar. 


RECENT  DECISIONS   IN  THE    SUPE- 
RIOR COURTS. 


Vitt^%Mitt\\vt  miifgtt  Idntce. 

[Repwied  by  J.  H.  Cooxi,  Esq.,  BarruUr  af  Xaw.] 

PETITION. — RAILWAY   DEPOSIT.— PAYMENT 

OF   MONEY.— RAILWAY   ACT.— NOTICE. 

3fofiey  wflw  paid  into  the  hands  of  the  Ac* 
comUant  Getteral,  by  five  of  the  directors  of 
a  Raihoay  Act,  by  which  leave  was  given  to 
apply  for  repayment,  tipon  the  petition  of 
the  majority  qf  those  by  whom  it  had  been 
paid. 
Held,  upon   the  petition  of  three  of  these 
directors,  that  the  money  might  be  repaid, 
the  others  being  served  with  notice. 
Mr.  Rogers  appeared  upon  the  petition  of 
three  of  the  directors  of  the  Blackpool  Railway. 
The  petition  prayed  tbe  repayment  of  a  sum  of 
money  which  had  been  pud  into  the  Bank  of 
England,  by  themselves  and  two  other  direc- 
tors.   The  petition  was  accompaned  by  tbe 
Speaker's  certificate  that  the  act  of  parliament 
under  which  the  directors  acted,  had  pasted. 
The  act  authorized  an  application  for  repay- 
ment by  tiie  "  majority**  of  those  by  whom  it 
had  been  paid  in.    Mr.  Rogers  stated,  tiuit  tbe 
Master  of  the  Rolls  (Lord  Langdale)  had  re- 
quired the  other  parties  to  be  served  with  notice 
of  the  petition. 

Vice-chancellor  Bruce. — Yes,  I  shall  follow 
that  requisition.  It  is,  certainly,  the  safer 
course. 

Ex  parte  Blackpool  RaXheay  Company.  Lin- 
coln's Inn,  July  26. 


u 


St^^erwt  (hmtti  Qaeait^BnekFmBl^e^mi.^ 


Pleat. 


Ouam  Betfl  9mHn  fCmut. 


IU^mM.  iy  B.  H.  WowKtm,  EflQ^  JBanuUr  at 

BBSPITBD  APPBAL.—NOnCB.— MANDAMUS. 

Where  a  rule  of  quarter  sessions  required 
twenty^eighi  clear  days'  notice  of  appeal, 
fourteen  day^  notice  only  having  been  given, 
the  sessions  refused  to  hear  the  appeals- 
Held,  that  the  rule  qf  sessions  was  not  so 
unreasonable  as  to  induce  this  court  to  «i- 
tetfere  by  mandamus, 

Taumsend  had  obtained  a  rule  ntnfor  a  ma»- 
damus  commanding  the  juatices  of  Montgomery^ 
shsre  to  enter  continuances  and  hear  an  wpeal 
arainst  an  order  for  the  removal  of  a  pauper. 
The  order  was  dated  on  the  18th  December, 
1843,  and  notice  of  the  same  was  given  on  the 
20th  December.  No  notice  of  appeal  being 
served,  the  order  was  executed  on  the  liS 
January,  1 844.  At  the  Easter  sessions,  which 
were  holden  in  the  ensuing  April,  the  appeal 
was  entered  and  respitcC  and  on  the  igth 
June  notice  of  appeal  for  the  ensomff  sessions 
on  the  4th  July.  And  grounds  of  impeal  were 
served  upon  the  removing  parish.  One  of  the 
raes  of  the  Montgomeryshire  sessions  required 
that  notice  of  prosecuting  adjourned  u>pm1b 
should  be  given  twentv-eight  clear  days  befiwe 
the  sessions ;  and  further  provided,  that  unless 
the  appellants  should  prosecute  the  ^peal  with 
^ect  at  the  next  sessions,  the  order  of  removal 
should  stand  confirmed.  When  the  appeal 
was  called  on,  it  was  objected  by  the  respon- 
dents, that  inasmuch  as  there  had  been  only 
fomteen  days*  notice  of  appeal,  the  above  rule 
had  not  been  complied  with.  It  was  con- 
tended, on  behalf  of  the  appellants,  that  the 
nde  was  unreasonable,  and  that  fourteen  days' 
notice  was  sufficient.  The  sessions  being  of 
opinion  that  the  rule  in  ouestion  had  not  been 
complied  with,  confirmed  the  order  of  removal. 
With  costs;  whereupon  the  present  nde  was 
obtamed. 

Bodkin  showed  cause.— The  court  of  quarter 
sessions  are  the  judges  of  thdr  own  practice, 
and  this  court  will  not  interfere  unless  the  rules 
by  which  it  is  governed  are  clearly  contrary  to 
veaaott.  The  present  rule  is  reasonable  and 
convenient.  It  rektes  to  respited  appeals  only, 
m  which  case  it  is  fit  that  longer  notice  should 

tP^iS";.  la  *•  V-  Justices  of  Momnouthshire, 
3 1>.  F.  C.  306,  where  the  practice  of  the  ses- 
sions required  fourteen  days'  notice,  if  an  ad- 
journed appeal,  and  an  appeal  was  disuriased 
for  want  of  such  notice,  the  court  refused  to 
mterfere;  and  it  is  there  said  that  the  justices 
alone  are  to  decide  what  notice  shall  be  re- 
quired. Besides,  here  the  order  of  namle 
Hb^  directed  that  it  should  be  served  twenty- 
eight  days  before  the  sessions. 

Townsend  and  Pashley,  in  support  of  the 
itue. — ^Thisrule  is  unreasonable,  and  this  court 
Will  restrain  the  sessions  from  giving  efieet  to 
It  The  legislature  have,  in  the  4  &  6  W.  4,  c. 
76,  ffiven  a  statutory  declaration  of  what  shall 
be  deemed  a  reasonable  notice,  by  requiring 


fomrtsea  dayst*  notice.  In  almost  dl  legal  prvh 
ceedings,  the  longest  notice  required  is  one  of 
fourteen  days^  and  the  period  of  twenty-eight 
days'  notice  is  obviously  unreasonable  and  in- 
convenient. In  R.  V.  Justices  of  Lancashire,  7 
B.  &  C;  691,  Lord  Tenterden  said,  that  though 
the  justices  have  a  discretionary  power  to  ma^e 
rules  for  the  guidance  of  theu:  preoticeb  this 
court  win,  for  uie  purposes  of  Justice,  interfere 
to  control  that  discretion.  R,  v.  Justices  qf 
Monmouthshire,  3  D.  P.  C.  306 ;  R,  v.  Justices 
of  WUHihire,  10  East.  404^;  R,  v.  Justices  qf 
Staffordshire,  4  Ad.  &  £11.  842 ;  R.  v.  Justices 
of  Norfolk,  6  B.  k  Ad.  990;  and  Ry.  JusOcss 
<3f  JVest  Riding,  2  Q.  B.  716,  were  also  reHemd 
to. 

Cur.  adv.  vnlt. 
Wightman,  J.,  on  a  subsequent  day  deliversd 
judgment.  His  lordship,  after  having  stated 
the  facto  said, ''  Ilie  question  to  be  decided  in 
this  case  is,  whether  a  rule  of  sessions  requir- 
ing twenty-eight  days'  notice  of  trial  of  a 
respited  appeal  is  so  clearly  unreasonable  as  to 
induce  this  court  to  interfere,  and  the  result  of 
the  cases  referred  to  in  argument  R.  v.  Justices 
of  Wilts,  &c.,  is  that  the  Court  of  QiMrter 
Sessions  are  the  only  judges  of  their  own  prac* 
tice,  and  this  court  will  not  interfere  with  tiie 
exercise  of  their  discretion  as  long  as  their 
rules  are  not  contrary  to  reason.  Now,  con- 
sidering that  the  rule  which  has  been  the  sub- 
ject of  discussion  in  the  present  case,  only  i^ 
plies  to  respited  appeals,  and  that  there  was  in 
fact  in  this  case  an  mterval  of  three  months 
between  the  two  sessiona,  an  interval  amply 
sufficient  to  have  given  the  required  notice,  I 
cannot  regard  such  rule  as  an  unreasonable  one. 
That  being  so,  the  court  cannot  interfere,  and 
the  rule  must  be  discharged. 

JR.  V.  Justices  of  Montgomeryshire,  Q.  B.  P.  C. 
T.  T.,  1845. 

Common  VUu. 

■JBCTlfBNT. —  JUDOMBNT  AGAINST  THX 
CASUAL   BJBCTOB. 

Where  there  are  several  tenants,  the  noHee  at 
the  foot  of  the  declaration  served  upon  each, 
should  contain  the  names  of  all. 

Byles,  Serjeant,  moved  for  judgment  against 
the  casiud  ejector.  There  were  several  tenants. 
The  notice  at  the  foot  of  the  declaration  acrvad 
upon  each  was  addressed  to  that  one  alono» 

Per  ciirNim.-~All  the  names  must  be  added. 
This  being  done,  the  rule  may  go. 

Rule  absolute  accordingly. 

Doe  dL  Mushett  v.  Roe.    T.  T.,  1845. 


PRACTICE. — ISSUABLE   PLEAS. 

4fler  obtaining  an  order  for  particulars  qf 
set-off,  it  is  too  late  to  sign  judgment  on  Ae 
ground  that  the  pleas  delivered  arenoHssn^ 
able,  the  defendant  being  under  terms. 

The  defendant,  being  under  terms  to  plead 
issuably,  delivered  several  pleas,  one  bemga 
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cmmplkatgd  plea  of  wt-oflT.  The  DlaiBfliff  ob« 
tained  an  oraer  for  particalan  ot  the  alleged 
aet-ofl^-  Bod  afterwarde  signed  judgmenl,  treat- 
ing  the  pleas  delivered  as  a  nullity. 

Bjfies,  Serjeant,  on  a  former  day,  obtained  a 
rale  to  show  cause  why  the  judgment  should 
not  be  set  aside  for  irregularity. 

Ckmmett,  Seijeant,  showed  cause.  He  cited 
F^rd  r.  Bernard,  6  Bing.  534,  and  Troity, 
Smiik,  9  M.  &  W.  796,  [Maule,  J.-*By  ob- 
tasnlng  the  order  for  particulars  of  the  defend- 
ant's set-off^  you  elected  to  treat  the  thing  de- 
liTered  as  a  plea.]  We  were  entitled  to  the 
infocmation  sought,  in  order  to  be  in  a  condi- 
turn  to  lay  instructions  before  counsel. 

Jhtdaly  C.  J.  The  particulars  of  set-off 
would  not  enable  you  to  see  whether  or  not  the 
pfeaaare  isanable. 

Ifmle,  J.    The  attorney  must  be  presumed 
to  know  whether  or  not  the  pleas  are  issuable* 
Rule  absolute. 

Seoti  ▼.  Wtstom.    T.  T.,  1846. 

Cxctlci|tter. 

IMtptrUd  ty  A.  P.  Huaunora,  Esq.,  BarrisUr^' 
Law.] 

BILL  OF  COSTS. — ATTORNEY. — ATTACH- 
MENT.—CONTEMPT. 

When  a  biU  of  coats  is  ordered  to  be  deXmer^ 
ad  to  certain  parties  or  their  attorney,  a 
deaumdofthe  oiiiby  the  clerk  or  agent  qf 
OBck  attorney,  is  not  sujficient  to  create  a 
eomtempi  bu  reason  of  its  non-^eUvery^ 

ne  court  wiunot  in  general  grant  a  rule  nisi 
for  an  attachment  for  contempt  on  the  last 
day  of  term. 

On  the  last  day  of  Easter  Term,  WUIU  had 
obtained  a  rule  atn  for  an  attachment  against 
an  attorney  for  a  contempt  in  not  delivering  a 
bill  of  costs  pursuant  to  a  judge's  order.  The 
order  directed  that  the  bill  should  be  delivered 
to  the  parties  or  their  attorney. 

Qorrvnyton  showed  cause,  and  objected  in 
the  first  instance  that  the  rule  was  one  which 
the  court  woidd  not  entertain  on  the  last  day  of 
term.    He  cited  Archbold's  Prac.  1268. 

ToUotk,  C.  B.  The  master  reports  that  the 
court  does  cot  usually  grant  a  rule  of  this  na- 
ture on  the  last  day  of  term,  but  that  that  is 
no  ground  for  discharging  it :  q^sod  wan  debet 
fjtri,  factum  valet. 

Cirrington  then  objected  that  there  had  not 
been  a  sufficient  demand  of  the  bill  of  costs  to 
bring  the  attomev  into  contempt.  His  affidavit 
stated  that  the  aemand  was  not  made  by  the 
parties  entitled  to  the  bill  or  their  attorney,  but 
Dv  his  clerk  or  agent.  Such  a  demand  was 
ckarly  insufficient,  Ea  parte  Forteseus,  2 
Dow.  P.  C.  448,  decided  that  in  prder  to  bring 
a  party  into  contempt  for  non-delivery  of  a 
bond  pursuant  to  a  rule  of  court,  the  demand 
of  It  must  be  made  by  one  of  the  parties  men- 
tioned in  the  rule  as  entitled  to  receive  it. 
Where  an  award  directs  a  bond  to  be  ddivered 
to  the  plaintii&,  a  demand  by  one  will  not 
suffice  in  the  absence  of  a  power  of  attorney! 


from  the  other.  Sykes  amd  othtrsr.  Haigh,  2 
Scott,  193.  And  an  attachment  for  a  non* 
payBsent  of  costs  cannot  be  siq>ported  by  a  de- 
mand of  die  costs  by  a  third  person  authorised 
by  the  attorney  to  receive  them,  dsrib  t. 
Dignum,  3  M.  &  W.  319. 

fViUis  in  support  of  the  rule  referred  to  Price 
V.  Hayman,  4  M.  &  W.  8. 

Fouoek,  C.  B.  There  is  no  foundation 
whatever  for  the  rule,  and  it  must  be  discharged 
with  costs. 

In  re  Whalley,  Exchequer,  Trinity  Term,  22 
May,  1845. 

CHANCERY  SITTINGS. 
Michaelmas  Term,  1845. 
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Chancery  Siftings.^Chanceiy  Cause  Lists. 


Short  Causes  and  Consent  Causes  erery  Taes- 
•day  at  tbe  sitting  of  the  court. 

Notice.— Petitions  must  be  presented,  and  copies 
left  with  the  secretary,  on  or  before  the  Saturday 
preceding  the  1  uesday  on  which  it  is  intended  they 
•  should  be  heard.  Those  requiring  service  must  be 
presented  on  or  before  the  Friday  preceding. 
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Friday        . 

Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 
Thursday   . 

Friday   .     . 

Saturday  • 
Monday  • 
Tuesday  . 
Wednesday 
Thursday    . 

Friday  .    • 

Saturday  . 
Monday      • 

Tuesday   . 


Nor.  3    Motions. 

4    Petition-day. 

g  (  PJeas,  Demrs.,  Exceptions, 

g  <      Causes,  and  Fur.  Direc- 

(     tions. 
^  \  Unopposed  Petitions,  Short 
C      Causes,  and  Causes. 

.  Demurrers,  Excep- 
tions, Causes,  and  Fur. 
Dirs. 


•  13    Motions. 

J  (Petition-day)     Unopposed 
....      Petitions,  Short   Causes 
(     and  Causes. 

*  ^^  I  Pleas,  Demurrers,  Excep- 

*  18  (      ^*^°''  Causes,  and  Fur. 
'.19)      ^*"- 

.  20    Motions. 

( (Petition-day)    Unoppoaed 

.  21  <     Petitions,  Short  Causes 

(     and  Causes. 

22  i  ^^®^*  Demurrers,  Excep- 

9A  \     tions,   Causes,  and  Fur. 

•  **  (      Dirs. 

■    25    Motions. 


AT  Lincoln's  inn. 
Saturday    .    Not.  1     Bankrupt  Petitions. 

AT   WISTHINSTSR. 

Monday     .    Nor.  3    Motions  snd  Causes. 
Tuesday     .    .    .     4  J  (P«tition.day)  Petitions  and 
^  {     Causes. 

^S  Bankrupt     Petitions     and 

^l      Causes. 

6  (  Pleas,  Demurrers,  Excep* 

^  {        tions^Causes,  and  Fur 

8 


Wednesday 

Thursday    . 

Friday   •    . 

Saturday    . 

Monday 
Tuesday     . 

Wednesday 

Thursday    . 

Friday 

Saturday     • 

Monday  . 
Tuesday     . 

Wednesday 
Thumday  . 
Friday  • 
Saturday    . 


[        ther  Directions. 
Short  Causes  and  Causes. 


Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 
Bankrupt     Petitions     and 

Causes. 
Motions  and  Ditto. 
,  14  J  (Petition-day)  Petitions  and 
(      Causes. 
Short  Causes  and  Causes, 
pleas.   Demurrers,   Excep- 
tions, Causes,   and   Fur. 
Dirs. 
Bankrupt     Petitions     and 

Ditto. 
Motions  and  Cauaes. 
«f  (  (Petition-day)  Petitions  and 
"r  Causes. 
22    Short  Causes  and  Causes. 


10  j 

12 
.  13 


15 
17 

is; 

19 
20 


f  Pleas,  Demarren,    Exoep-. 
tions.  Causes,  and  Far- 
ther Directions. 
Tuesday     •    .    .  25    Motions  and  Ditto. 

VUt'<S^mttllox  SlliltgTam. 


Wednesday 
Thursday  . 
Friday   .     . 

Saturday . 

Monday  • 
Tuesday  . 
Wednesday 
Thursday   . 

Friday  .    . 


Monday  .    •    Not.  3    Motions  and  Causes. 

((Petition-day)    Pleas,  De- 
Tuesday     •    •    •    4^     murs.,Exons,  Causes,  and 
^  (      Fur.  Dirs. 
5  )  Pleas,   Demurrers.   Exons., 
Further   Directions,  and 
Causes. 
Short     Causes,    Petitions, 
(unopposed    first,)    aad 
Causes. 

10  J  Pleas,    Demurrers,  Excep- 

11  >     tions.  Further  Dirs.  and 
12 )      Causes. 
13    Motions  and  Ditto. 

f  (Petition-day)    Pleas,  De- 
murrers, Exons.,  Causes, 
and  Fur.  Dirs. 
Short   Causes,     Petitions, 
(unopposed    first,)    and 
Causes. 
Pleas,  Demurrers,  Exeep* 
tions.  Further  Directions* 
and  Causes. 
'Motions  and  Ditto. 
(Petition -day)  Pleas,  Demn. 
Exons,  Further  Directions 
and  Causes. 
Short    Causes,    Petitions, 
(unopposed  first,)    and 
pauses. 
Pleas,  Demurrers,  Excep- 
tions, Further  Directions, 
and  Causes. 


Saturday    . 

Monday  . 
Tuesday  •  • 
Wednesday 
Thursday   . 

Friday  .    . 

Saturday    . 

Monday  . 
Tuesdsy      . 


>  15- 

,  17  1 
.  18- 
.  19  I 
,20 

21h 


22 


24 


25  Motions  and  Ditto. 


CWANCERY  CAUSE  LISTS, 
ittatfter  of  tte  Kollf . 

MiehaelmoM  Term,  1845. 
judomxnts. 
Attorney -General  o.  Mayor  t>f  Plymouth. 
Lord  Nelson  v.  Lord  Bridport,  exons. 
Marquis  of  Hertford  v.  Count  de  Zechy,  dem. 

PLBAS  AND   DXXUIlRBnS. 

Stand  ovtr.  Dean  of  Ely  v.  Gsyford,  6  plew. 
Carpmael  v,  Pofris,  demr. 
Jones  V.  Skipworth,  demr. 
De  Tastet «.  Ba|flie,  demr. 
Jodrell  V.  Jodrell,  demr. 

CAUSES. 

Stand  over,  James  o.  James. 

HUarjt  Ttrm,  Walton  v.  Potter. 

Langiey  v.  Fisher. 

Hilarff  Tsrm,  Hope  v.  Hope,  Same  o.  Same,  Same 
c.  Same. 

Till  nuntianMd,  Richardson  0.  Horton,  Sansev. 
Taylor,  Same  v.  Derby,  fur.  dira.  and  coats. 

Hilary  Term,  Attorney-General  v.  Bedingfield. 

3.  0.  to  Jitt  suppL  6i7/,  Hele  v,  Bexley,  Sam«  v. 
Same. 

3. 0.  toJiU  suppL  bill,  Gibson  o.  Nicol,  Same  v» 
Alsager. 


Common  Law  SiUmffi, 
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£arl  of  DoDdonnld  0.  Norris. 

HiUry  Tmrm,  part  heardy  Mq8.of  Hertford  r.  Lord 
Loirther,  esoDt. 

Fttrt  hemrd,  Davenport  v.  Cbtrleewortb,  Chtrles- 
wtnh  fr«  Manners,  rehearing. 

S,  O.  Short,  Parker  v.  Parker. 

Campbell  v.  Crook,  ezooa. 

S*  O.  part  Keard^  Letfaridge  v.  Cbetwoode,  and 
petitiun. 

Lord  KeUon  1^.  Lord  Bridport,   fur.  dira.  and 
coeta. 

Hilmry  term,  fmrt  heard ,  Aagerand  v.  Parry. 

Part  heard,  Bennet  v.  Cooper. 

Hodgkioaon  v.  Cooper. 

Atkinaon  v.  Bartrom. 

Pmrt  heard ^  Lane  v.  Hardwick,  Same  v.  Good- 
year. 

Price  V.  Price,  for.  dira.  and  costs. 

Tbomaa  v,  Daviea. 
_  Budd  17.  Flowerdew,  fur.  dira.,  costs,  and  pe- 


Bradatock  «.  Wbatley  ;  Same  e.  Lediard. 

Pelly  V.  Wathan,  Same  v.  Lewis,  Same  v.  Same. 

Stoeken  t*.  Dawson,  Same  v.  Same,  Same  v. 
Belcber,  Same  v.  Wallace,  exceptions,  fur.  dirs. 
and  costs. 

Barker  v.  Bailey,  fur.  dirs.  and  costs. 

Batterwortfa  «.  Hanrey,  fur.  dirs.  and  cosU. 

Stedman  «.  Burrell,  exon. 

Weekes  v,  Dodson,  Same  v.  Same,  GroTer  v. 
Weekea,  far.  dirs.  and  costs. 

L^>Td  Nelson  v.  Nelson,  fur.  dirs.  and  costs. 

Doonay  v.  Borradaile,  exceptions,  for.  dirs.  and 


Rootb  V.  Flotcbinaon. 

Harris  e.  Fanrell. 

Haldenby  v.  Spoffbrtb,  Some  v.  Same,  Same  v, 
Dunn,  Clark  v.  Same,  fur. dirs.  and  coata. 

Donovan  v.  Needbam,  re-bearing. 

Sparling  V.  Parker. 

Attorney-General  v.  Newman. 

Attorney- General  v.  James. 

Leavens  v.  Edmondon,  Same  v.  Limbert,  Same  v. 
Same,  Same  v.   Same,  S»me  v,  Benton,  Same  v. 


Diekinaon  9.  Rnabridger,  fur.  dira.  and  coats. 

BronaJey  tr.  VVrigbt,  Same  o.  Burrows. 
,  Hooper  v.  Green. 

Cross  9.  Kennington,  Same  v.  Same,  fur.  dirs. 
aadeoats. 

Snow  V.  Tilbr. 

Blake  a.  Blake. 

Barker  v.  Wallis. 

Pasaingfaam  a.  Sberborn,  Same  v.  Same,  Same  v. 
Rowe,  fur.  dira.  and  coats. 

Beavan  v.  Gilbert,  exons. 

Ueming  v.  Areber,  Sametf.  Same,  Same  v.  Same, 
lor.  dirs.  and  coata  and  petition. 

Kdlj  «.  Norris. 

Bari^er  «.  Tbumall,  Same  v.  Grabam. 

Loccheai  a.  Aabley. 

Hedees  v.  Harper,  fur.  dira.  and  costs. 

Qarfce  «•  Tipping. 

Goldiog  V.  CastU,  Same  v.  Golding,  Same  v. 
Otte,  fur.  dira.  eoeta  and  petition. 

Grooe  v.  Ewer. 

Bonell  V.  Baakerfield,  Same  «•  Gaase,  Same  v, 
Lipeombe,  Same  9.  Frampton,  Same  v.  Kemp,  Same 
a.  Waltoo,  aotons.,  fur.  dira.  and  costs. 

Holme  V.  CUtty,  for.  dira.  and  costs. 

Tanner  r.  Dancey,  Same  v.  Newman,  fur.  dirs. 


Attofney-General  «•  CUrke. 

I  V.  Lamb,  at  defts.  rsquest. 


Farqubar  v.  East  India  Co.,  Morgan  v.  Same,  fnr» 
dira.  and  costs. 

Seiffertb  v.  Badbam,  for.  dirs.  Ac  coats. 

Lambert  v.  Newark,  Same  v.  Pike,  Same  v.  Hall, 
Same  v.  Barton,  fur.  dirs.  and  coats. 

Smytb  V.  Lowndes. 

Sberwood  v.  Be  vend  ge. 

Bourne  v.  Brett,  Same  v.  Cookaey,  for.  dirs.  and 
costs. 

Beavan  a.  Gilbert,  exons. 

Gee  V.  Gumey,  fur.  dirs.  &  costs. 

Petty  V.  Petty,  Same  v.  Same,  Same  v.  Hartley, 
Same  v.  Bolton,  Same  v.  Looadale,  Same  9.  Brown, 
Pycroft  9.  Petty,  Same,  9.  Brown,  far.  dirs.  and 
costs. 

Man  9.  Ricketu,  Same  v.  Halifax,  axons. 

Yenrwood  w.  Yearwood. 

5.-  O.  Short,  Attoruey^en.  9.  Pbippa,  fur.  dirs.. 
end  costs. 

Day  9.  Hoi  brook,  exons. 

Muttbie  9.  Edwards. 

Thorpe  v.  Duke. 

Wbitton  V.  Field,  Same  v.  Williams,  for.  dirs. 
and  coats. 

Bsker  9.  Sowter,  Same  v.  Same,  fur.  dira.  and 
costs. 

Taylor  9.  Taylor. 

Richardson  9.  Corbett,  fur.  dirs.  and  costs. 

Nelson  9.  Duncombe. 


COMMON  LAW  SITTINGS. 

Michaelmat  Term,  1845. 

MIDDLESEX. 

1st  Sitting  (at  Eleven),  Tuesday    .    •    .    Nov.  4 
And  every  day  until  the  Jury  are  desired  to  at* 
tend  at  tbe 

Snd  Sitting  (at  Eleven.),  Saturday      ...    Nov.  8 
And  every  day  until  ibe  Jury  are  desired  to  at- 
tend at  tbe 

3rd  Silting  (At  i  past  Nine),  Saturday    .  Nov.  ft 
For  Undefended  Cauaea. 

LONDOH. 

Monday  (At  Twelve)       .    .    •    •    Nov.  24 
Sittings  for  Undefended  and  aucb  Defended  Causes 
ss  produce  no  satisfactory  affidavit  of  Merita. 

In  Term  in  Middlesex.— On  tbe  first  day  of 
eacb  Sittinffy  the  Undefended  Remaneta  and  New 
Cauaes  wttfa  proper  notice  will  be  called  on  first  v 
then  aix  Short  (completed)  Causes,  and  tbe  residue 
of  tbem  and  some  otbers  will  be  appointed  for  fixed 
days. 

After  Term. 

MIDDLESEX. 

Wednesday  (At  balf-past  Nine.)  .    .    .    Nov.  td 

LONDON. 

Tbursday  (to  sdjoum  only)     •    .    •    .    Nov.  27 

Adjournment*day,  Friday Deo.  It 

(At  balf-past  Nine.) 


Commoit  HUM. 

In  Term. 

MIDDLESEX.  LONDON. 

Wednesday    .    Nov.  12  I    Friday     .    .  Nov.  14 

Wednesday    .    Nov.  19 1    Friday    .    .  Nov.  21 

After  Term. 

MIDDLESEX.  LONDON. 

Wednesday    .  Nor.  26  |  Tbnniday     .      Nov.  27 


» 


Common  Lam  Cmu^  LUU^-^L$iter  Bog. 


Tb«  Conzt  will  «t  mt  ten  o*olock'in  Um  foraaooD 
on  Mch  oftiie  dtjs  in  Term,  and  it  half-put  nine 
preciielj  on  each  of  the  days  after  Term. 

19i»oaaaaain  the  list  for  each  of  the  ahove  aittlng 
days  in  Term,  if  not  disposed  of  on  those  daya«  will 
be  tried  by  adjournment  on  the  days  following  each 
of  such  sitting  days. 

On  ThiixdaT  the  £7th  Kot«,  in  London,  no  causes 
will  be  tried,  but  the  court  will  adjourn  to  a  iuture 
day. 

a»|ct«n  of  9le«f . 

In  Term* 

IN   mODLSSEX. 

1st  Sitting,  Tuesday  «...    Nor.    4 

fod  Sitting,  Tuesday 11 

3rd  Sitting*  Thursday         .        •        •        •     SO 

IN   LONDON. 

1st  Sitting,  Saturday  .  .  •  Not.  8 
Snd  Sitting,  Monday  •  •  •  •  17 
(And  by  adjournment,)  Tuesday     •        .         18 

After  Term. 

IN  MIDDLESEX.  IN  LONDON. 

Wednesday.  .  Not.  26  |  Thursday  .  Not.  27 
(To  adjourn  only.) 

The  Court  will  sit  in  Middlesex,  at  Nisi  Prius  in 
Term,  by  adjournment,  from  day  to  day,  until  the 
oanses  entered  for  the  respective  Middlesex  sittings 
sn  disposed  of. 

The  Coort  will  dt,  during  and  after  Term,  at  ten 
«*elock. 


COMMON  LAW  CAUSE  LISTS. 
Aftchaelmat  Term,  1845. 

Qtteen'0  IBntci. 
New  Trials  remaining  undetermined  at  the  end 
«f  Easter  Term,  1845. 

MitMelma*  Term,  1843. 

JtfidiUeier.— Rogers  v.  Brenton. 
mieryTerm^  1S44. 

London^ — Giliett  v.  Whitmarsh  and  others. 
Trinity  Term,  1844. 

Middlmes, — Gladman  v.  Plumer. 

Biiehaelmas  Term,  1844. 

Middlesex. — Bennett  v.  Duncan;  De  Medina o. 
OroTe  and  others ;  Same  v.  Same ;  The  Queen  v. 
Baron  de  Bode,  ;  Same  v.  Waller. 

London.  —  Exley  v.  Tussell ;  Bodmer  v.  Butter- 
worth  and  another. 

Comwali. — Richards  v.  Symons. 

Somenet. — ^Atwood  v.  Jolliffe  and  another ;  Doe 
<i.  Earl  of  Egremont  v.  Lang^on  -,  Alfoid  v,  Ashford. 

Bmiie/.»--Gale  v.  Lewis. 

Norfolk. — Corporation  of  Tbetford  v.  Tyler. 

JhnJbigK—OlAfiM  v.  Dalrymple. 

Orf0rd.-«»£xeter  College  v.  Butler  and  others. 

Weircetter. — Doe  d.  Blayney  and  others  v.  SsTage 
and  another. 

York. — ^The  Queen  v.  Rd.  Cleasby ;  LocVwood  v. 
Wood  ;  MusgroTO  «.  Emerson. 

Durham. — Wilson  v.  Anderson. 
TTMtnunrsJand.— Webster  v.  Wilson. 

UimrpooL — The  Queen  v.  Corporation  of  Man- 
dieator ;  Wharton  v.  Wright  \  The  Queen  v.  LiTer- 
pool  and  Manchester  Rsilway  Company. 

Buex. — Doe  d.  Copland  and  others  v.  Burrell; 
Doe  d«  Cozens  v.  Cosens. 


JTsnt.— Bracegirdle  v.  Peacock  and  another ;  Ooe 
d«  Jscobs  «•  PhiUijM  and  oAers. 
5ufTej^<— The  Queen  v.  Sew^l. 
GJaNwrgas.— Burgess  v.Taff  Vde  CompNsnj. 
Peiii6raZ«.--Doe  d.  Butler  e.  Lord  Kensington. 
Radnor. — Doe  d.  Woodhouse  v.  PowelU 

Tried  dmrlng  UiAaeknm  Term^  1844. 

Mtdd/swr^— Paine  v.  Guardians  of  Strand  Umon. 
HUoT^  Term^  1845. 

ilftdffJMsr.— Hill  «.  Stratford  ;  Wood  v.  WiUiaaw 
and  another ;  Stinton  v.  Bloxham  and  another ; 
Hope  o.  Herman  and  othera ;  Davis  o.  Cariing. 

London.—Henxell  0.  Hooking  and  another  ;  Bang- 
ley  V.  Young;  Hayne  v.  Rhodes  and  others; 
Daniel  and  another  n.  Pedding  ;  Thompaon  o.  Thorn 
and  others ;  Nutt  v.  Abrahams ;  Lowe  r.  Pena. 

Taoddiiriiig  ffttery  Term^  1845. 
jlliddi^iix.— Edden  v.  Brown ;  Hill  and  another 
V.  Kendall;  Parnell  v.  Smith  and  another;  Same 
V,  Same. 


THE  EDITOR'S  LETTER-BOX. 

In  commeDcing  our  neiv  volume,  wo  have 
not  deemed  it  advisable  to  adopt  the  sugges- 
tion made  by  two  or  three  correspondcnte  with 
regard  to  a  new  series.  Our  old  and  contiQtt* 
ing  friends  require  no  change,  and  for  the  con. 
venieoce  of  new  subscribers  we  shall  make  the 
two  volumes  of  each  year  as  complete  in  them- 
selves as  possible. 

The  Fourth  Part  of  the  Analytical  Quarterly 
Digest  will  be  published  the  week  after  next, 
and  complete  the  volume  for  this  year.  The 
future  parts  will  be  incorporated  with  the 
Legal  Observer  at  the  earliest  convenient 
periods,— arranged  in  the  several  departments 
of  Common  Law,  Equity,  Bankruptcy,  Crinu- 
nal  Law,  Ecclesiastical  Law,  and  appeals  to  the 
House  of  Lords  and  Judicial  Committee. 

We  are  obliged  to  a  correspondent^  for  bis 
remarks  on  the  case  of  Smitk  v.  Diekett$tm, 
30  L.  O.  472,  and  venture  to  hope  that  the 
effect  of  the  remark  as  to  Mr.  Ju«tice  Cole- 
ridge's dictum  will  be  to  induce  circumspection 
and  not  to  mislead.  We  concur  with  our  cor- 
respondent that  a  certificate  for  speedy  execu- 
tion for  the  whole  amount  found  by  the  verdict, 
in  general  and  unrestricted  terms,  like  that  of 
Mr.  Baron  Parke  in  Smith  v.  Dickenson^  *'  in- 
cludes everything ;"  bilt  where  the  certificate 
is  for  a  part  only  of  the  sum  found  by  the  ver- 
dict, (which  is  frequently  the  case  where  the 
verdict  is  for  a  large  amount,)  then  we  appre- 
hend, that  according  to  Mr.  Justice  Coleridge's 
suggestion,  the  costs  should  be  taxed  and 
judgment  signed  in  the  same  manner  as  if  the 
certificate  was  for  the  whole  amount,  but  that 
execution  should  issue  only  for  a  part,  accord- 
ing to  the  terms  of  the  certificate. 

Some  interesting  Legal  Biographies  are  in 
preparation. 

We  are  obliged  to  a  subscriber  at  Ports- 
mouth. The  fees  of  clerks  of  assize,  &c., 
abolished  by  the  8  &  9  Vict.  c.  1 14,  are  the  fees 
of  clerks  appointed  after  the  passing  of  that  ad. 
See  the  clause,  verbatim,  p.  417  of  the  last 
volume. 


^  ftegal  (!^b0et^et« 


SATURDAY,  NOVEMBER  8,   1845. 


■      **  Quod  msguad  NM 
Periinet,  eC  neudre  malum  est,  agitamiis.*> 

HORAT. 


•STATE  OF   BUSINESS    IN    THE 
SUPERIOR  COURTS* 


In  our  1ast*namber,  being  the  first  of  a 
new  volume,  we  took  a  rapid  review  of  the 
projects  which  it  may  be  anticipated  will 
be  discussed,  in  the  next  session  of  parlia- 
ment for  the  further  alteration  of  the  law. 
We  shall  now  notice  the  business  which 
remained  to  be  decided  in  the  several 
courts  at  Westminster  on  the  first  day  of 
term. 

In  the  last  and  the  present  number  will 
be  fqimd,  as  usual,  the  lists  of  causes  in 
all  the  courts.  From  these,  and  other 
sources  of  Hifomata(m«  we  are  enabled,  we 
believe,  to  give  an  accurate  summary  of 
the  business  remaining  for  argument  and 
decision  in  each  court ;  and  we  shall  com- 
pare it  with  the  amount  of  arrears  which 
existed  a  few  years  ago* 

In  the  equity  courts  we  find  the  busi- 
ness to  be  as  follows  :-^ 

Before  the  Lord  Chamedhr  : 

Appeals     .        .        .        .        .51 
^  which  we  find  marked  to  stand 
over 1 


50 


Before  the  Master  of  the  Bolls  : 
Forjndi^ent    .        •        •        .      3 
Pleas  and  demurrers  ...      5 
Causes,  fur.  dirs.  and  costs        •  137 


Of  these  the  cases  to  stand  over 
sine  c2ie  are         •        .        .9 

And  others  stand  over  till  Hilary 
Term  .        •        •        .7 


145 
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Of  these  6  have  been  uart  heard;  and  no 
less  than  50  fmpear  to  aepend  on  the  same 
dedsion,  which  might  therefore  be  deducted 
from  the  gross  nummr. 

Vol.  XXXI.    No.  922. 


In  the  VuX'CJumcellor  of  England's  cause  list 
there  are : 

Fleas,  dems.,  causes,  and  fur.  dirs.     •    7$ 
Of  which  about  11  depend  on  the  same  de- 
cision.   And  there  are  also  included  4  short 
causes. 

The  cause  list  of  the  Vice-Chancellor  Knight 
Bruce  \a  very  small,  via. : 
Causes,  fur.  dirs.  and  exceptions         .    23 
Including  3  depending  on  the  same  pcnnt. 

The  Vice-ChanceUor  Wigram's  list  is  also 
very  moderate,  namely : 

Causes,  fur.  dirs.  and  exceptions         .    2S 
Inducing  5  which  depend  on  the  same  point, 
and  2  short  causes. 

The  total  number  of  cases,  therefore, 
at  the  commencement  of  the  term,  in  all 
the  five  Courts  of  Chancery,  was  305. 
Even  this  number  must  not  be  considered 
as  an  arrear  of  business,  because  a  large 
proportion  consists  of  new  causes,  which 
have  been  set  down  since  Trinity  Term. 

This  is  a  remarkable  contrast  with  the 
former  state  of  things.     Looking  back  to 
the  arrears  seven  years  ago,*  we  find  that 
the  number  of  causes  in  the   courts  of 
equUy  were : — 
Before  the  Lord  Chancellor        .        •    67 
Vice-chancellor        .        .  379 
Rolls        .        .  .266 

Exchequer  Equity     .        .    64 
Court  of  Review       .        .    33 
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These  were  the  results  after  deducting  all  the 
cases  which  had  abated  or  stood  over. 

Practitioners  are  agreed,  we  believe, 
that  a  moderate  arrear  of  causes  is  not 
objectionable.  It  is  not  till  a  cause  is 
actually  entered,  that  all  the  parties,  and 
their  counsel  and  solicitors,  set  about  in 
earnest  to  complete  their  probations  for 
the  hearing ;  and  it  is  not  desurable  that  a 
cause  should  be  forced  on  without  due 
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consideration.  We  conceive,  therefore, 
that  the  state  of  the  equity  cause  paper  is 
as  clear  and  satisfactory  as  can  be  desired. 
This  result  is  ascribable  in  a  very  material 
degree  to  the  appointn)ent  of  the  two 
additional  Vice-Chancellors,  and  the  ex- 
ertions they  make  in  the  despatch  of 
business.  The  other  judges  also,  though 
not  so  overwhelmed  as  they  were  formerly, 
find  full  exercise  for  their  eminent  judicial 
powers  throughout  the  legal  year. 

The  delays  in  the  masters'  offices,  and 
the  defective  mode  of  proceeding  there, 
are  now  the  practical  grievances  in  Chan- 
cery. A  cause  can  be  heard  quite  as 
speedily  as  is  desirable ;  but  after  it  has 
been  heard^  and  various  inquiries  referred 
to  the  master,  then  come  impediments  in 
the  way  as  great  and  numerous  as  ever. 
One  of  the  remedies,  which  common  sense 
dictates,  should  be  tried  at  once  :  wiarrants, 
instead  of  being  limited  to  a  single  hour, 
(one  half  of  which  is  usually  lost,)  should 
be  granted  for  several  hours  in  succession, 
80  that  some  effectual  progress  might  be 
made.  It  is  probable,  also,  that  there 
ought  to  be  an  increased  number  of  com- 
petent clerks,  subordinate  to  the  chief, 
but  yet  efficient. 

We  now  proceed  to  the  state  of  business 
in  the  common  law  courts,  where  the 
arrears  have  been  greatly  diminished, 
though  not  to  the  same  comparative  ex- 
tent as  in  the  courts  of  equity : — those  of 
the  Queen's  Bench  being  still  of  consider- 
able amount.  In  that  court,  however,  it 
must  be  remembered  that  much  new  busi- 
ness has  been  created  by  recent  acts  of 
parliament ;  and  until  an  arrangement  be 
made  for  a  more  equal  distribution  of 
business  amongst  the  common  law  courts, 
the  pressure  on  the  Court  of  Queen*s 
Bench  will  necessarily  continue.  It  should 
be  recollected,  however,  that  at  certain 
times  in  each  year  the  Common  Pleas  is 
occupied  by  the  new  cases  arising  on 
appeal  from  the  decisions  of  the  revising 
barristers. 

In  the  Queen's  Bench : 

New  Trials. 

In  Michaelmas  Term,  1843  .     1 

Hilary,  1844  .  .  .  .1 
Trinity,  1844  ....  1 
Michaelmas,  1844  .  .  .32 
Hilary,  1845  .  .  .  .16 
Easter,  1845  .  .  .  .59 
Trinity,  1845.         ...    7 
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New  trial  cases  argned  and  remaimng 

for  judgment 

Special  cases      •        .        .        •    ^3 
Demurrers         .        •        •        -43 


56 

10 

32 

9 


For  judgment  .  •  •  . 
Enlarged  rules  .... 
Crown  paper      .        .        .        . 

Total  cases  before  the  Queen's  Bench .  232 

In  the  Court  of  Common  Pleas  : 
Enlarged  rules  •        • 

New  Trials. 
Easter  Term,  1845      . 
Trinity,  1845      .... 


2 


Cur.  adv.  vult    . 
Special  arguments 


3 

4 
13 


Total  cases  before  the  Common  Pleas      22 

In  the  Exchequer  qf  Pleas  : 

For  judgment 2 

Special  cases      •        *        *        *     ^ 
Demurrers         ....'* 


11 


7 
1 
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New  Trials. 

Hilary  Term,  1845     . 

Easter,  1845       .... 

Trinity,  1845      .... 

Peremptory  paper 

Total  cases  before  the  Exchequer 

Thus  the  total  number  of  cases  before 

the  common  law  courts  is  275. 

Turning  now  to  the  state  of  matters  m 

Michaelmas  Term,  1838.*>  we  find  that  in 

the    courts  of  common  law  the  arrears 

were : — 

.  395 
.  17 
.  72 
.    26 
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Then  the  causes  remaining,  at  the  com- 
mencement of  the  present  term,  to  be  tried 
at  Nisi  Prius  are  as  follow  : — 
In  the  Queen's  Bench  : 
London,  Special  juries 

Common  juries     . 

Middlesex,  Special  juries    . 

Common  juries  . 

In  the  Common  Pleas: 
London,  Special  juries 

Common  juries     . 

Middlesex,  Special  juries    . 

Common  juries  . 


In  the  Queen's  Bench 

Crown  side      .        • 
Common  Pleas 
Exchequer  of  Pleas , 


27 

4 

39 

70 

19 
6 
3 
0 
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In  the  Exchequer : 
London,  Special  juries 

Common  juries     . 
Middlesex,  Special  juries    . 

Common  juries  . 


.  10 

.  3 

.  3 

.  0 

184 
la  former  times  this  arrear  was  three  or 
four  times  the  amount  r  and  the  diminution 
must  be  in  a  great  degree  ascribed  to  the 
large  mass  of  business  which,  by  recent 
alterations  in  the  law,  has  been  withdrawn 
firom  the  superior  common  law  courts. 

We  may  take  this  occasion  to  express  a 
hope,  tliat  the  course  pursued  by  the  pre- 
sent Chief  Baron  in  the  arrangement  of 
the  special  and  common  juries,  will  be 
adopted' by  the  Chiefs  of  the  other  courts, 
namely,  by  abolishing  the  practice  of 
adding  to  the  daily  list  of  special  juries,  a 
certain  number  of  common  juries,  in  order 
that,  if  time  remain,  the  latter  may  be 
tried.  The  consequence  of  this  is,  tliat 
great  expense,  day  by  day,  is  incurred  by 
the  attendance  of  the  parties,  their  attor- 
neys and  witnesses. 

Another  topic  may  also  here  not  in 
appropriately  be  glanced  at :  —  There 
should  be  no  comptdtory  references.  If  it 
be  necessary  to  save  the  time  of  the  court 
by  sending  cases  involving  complicated 
accounts,  or  other  details,  to  the  decision 
of  an  arbitrator,  this  should  be  done  at  an 
early  stage  of  the  cause.  For  this  pur- 
pose, an  act  of  parliament  would  of  course 
be  requisite.  But  there  is  scarcely  a 
greater  grievance  in  the  administration  of 
justice,  than  permitting  parties  to  incur 
the  expense  of  briefs  and  witnesses,  and 
then  compelling  them  to  refer  the  question 
to  arbitration. 
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COBPORATION  FRAUDS. — CORRECTIVB  AND 
REMEDIAL  JURISDICTION  OP  THE  COURT 
OP  CHANCERY. 

Lord  Chancellor  Cottenham,  by  his 
decisions,  has  done  much  to  settle  the  law 
respecting  frauds  perpetrated  by  the  go* 
verning  bodies  of  municipal  incorporations. 
In  1837,  soon  after  the  passing  of  the 
Municipal  Reform  Act,  he  determined, 
AUomey' General  v.  Aspinallt  2  Myl.  & 
Cr.  613,  that  what  is  called  the  <*  Borough 
Fund"  is  not  only  subject  to  a  public 
trust,  but  is  in  all  legal  respects  to  be  re- 
garded as  in  the  nature  of  a  charity.      He 


also  ruled  (which  indeed  seemed  a  neces- 
sary consequence)  that  this  <*  Borough 
Fund,"  and  the  rights  of  the  inhabitants, 
were  not  limited,  for  their  protection,  to 
the  special  remedies  contained  in  the  act, 
but  might,  like  other  public  charities,  be 
redressed  and  vindicated  in  the  Court  of 
Chancery,  at  the  suit  of  the  Attorney- 
General,  by  way  of  information,  on  behalf 
of  the  inhabitants. 

Since  the  date  of  the  decision  in  this 
case  of  the  Attoniey-General  v.  Aspinalif 
another  point  has  been  held  to  be  settled 
—  although  not  very  prominently  an- 
nounced in  the  judgment — namely,  that 
the  Municipal  Reform  Act  had  not  the 
effect  of  putting  an  end  to  existing  corpo- 
rations ;  it  merely  reformed  them,  by  tlie 
introduction  and  establishment  of  an  im- 
proved system  of  election  and  administra- 
tion. The  existing  municipal  corporations 
of  England,  therefore,  are  now  the  same 
bodies  which  were  in  being  before  the 
passing  of  the  act. 

Having  regard  to  these  propositions,  let 
us  now  direct  attention  to  another  remark- 
able corporation  case,  which  came  before 
Lord  CoUenham  in  1840,  that  of  the 
Attorney' General  v.  'Wilson^  of  which  the 
circumstances  were  very  singular,  having 
been  shortly  these  :^ 

In  the  reign  of  (>harles  H.,  the  inhabitants 
of  the  town  and  parish  of  Leeds,  and  their  suc- 
cessors, were  created  a  body  corporate,  whose 
governing  functionaries,  a  mayor,  twelve  al- 
dermen, and  twenty-four  assistants,  were  in- 
vested with  the  usual  municipal  authority. 

In  1835,  the  property  of  this  corporation 
consisted  of  6,500/.  3  per  cents,  and  500/.  due 
upon  certain  turnpike  bonds. 

Viewing  with  apprehension  the  plan  an- 
nounced at  this  period  for  the  genend  reform 
of  municipal  corporations,  the  mayor,  alder- 
men, and  assistants  of  Leeds  held  a  court  on 
the  30th  May,  at  which  it  was  resolved  to 
transfer  the  corporate  funds  to  three  trustees, 
in  order  to  deprive  "this  corporation  of  all 
power  and  control  over  the  same."  On  that 
day,  also,  deeds  were  executed  under  the  cor- 
poration seal,  purporting  to  assign  the  two 
sums  to  these  trustees,  "  for  their  absolute  use 
and  benefit." 

On  the  4th  of  July,  a  memorial,  signed  by 
the  mayor  and  nineteen  members  of  the  com- 
mon council,  was  addressed  to  the  trustees, 
requesting  that  the  funds  miffht  be  appropri- 
ated to  certain  purposes  specified  in  the  memo- 
rial; and  on  the  17th  of  July,  6,500/.,  consols, 
were  transferred  to  the  names  of  the  trustees 
in  the  books  of  the  Bank  of  England. 

Such  was  the  state  of  matters  when  the 
Municipal  Reform  Bill  passed  into  law,  on  the 
19th  of  September,  1835. 
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It  further  aj^eared,  that  on  the  24th  of  No** 
vember,  in  the  same  year,  the  old  goveming 
body  continuing  still  in  power,  tin  the  new 
council  were  elected  under  the  act,  certain 
deeds  were  executed  between  the  parties, 
declaratory  of  the  objects  for  which  the  funds 
had  been  assigned  to  the  trustees;  of  which 
objects  it  is  enough  to  say,  that  they  were 
objects  inconsistent  with  the  trusts  created  by 
the  statute.  Those  objects  were,  to  p^  500 
guineas  as  a  douceur  to  the  recorder  of  Leeds^ 
as  well  as  100  guineas  to  the  deputy  recorder, 
and  to  apply  the  residue  of  tne  monies  in 
question  in  augmentation  of  certain  charities 
in  the  town.  It  was  not  suggested  that  any 
personal  advantages  were  to  be  gained  by  the 
parties  to  the  deeds :  the  whole  scheme  seems 
to  have  had  nothing  in  view  but  to  prevent  the 
corporation  funds  from  coming  into  the  bands 
of  the  new  governing  body  to  be  elected  under 
the  act, — a  species  of  pious  juggle  which  met 
with  little  favour  from  Lord  Cottenham, 

Accordingly,  soon  after  the  election  of  coun- 
cillors under  the  act,  legal  proceedings  were 
resolved  upon ;  and  on  the  14th  June,  1836,  an 
information  and  bill  was  filed,  for  the  recovery 
of  the  property,  against  five  of  the  corporate 
members,  against  the  three  trustees,  and  against 
certain  other  parties  who  were  to  have  derived 
benefit  from  tne  arrangement  about  to  be  im- 
peached. 

After  copious  argument,  the  Lord  Chancellor 
Coitenkam,  on  the  17th  December,  1840, 
decided, — 

1st.  That  the  trust  assignment  of  the  30th 
May,  1835,  was  an  assignment  without  con- 
sideration, not  made  for  the  purpose  of  giving 
the  property  to  the  trustees,  but  for  other 
purposes  which  never  took  effect ;  and  there- 
fore that  the  trust  would  continue  for  the 
benefit  of  the  assignors,  in  other  words,  for  the 
benefit  of  the  corporation. 

2ndly.  That  the  sums  in  question  being  still 
the  property  of  the  corporation,  became  affected 
with  the  trusts  declared  by  the  Municipal  Act, 
and  consequently  all  attempts  at  alienation,  for 
purposes  inconsistent  with  the  objects  of  that 
act,  were  illegal  and  void.  The  deeds,  there- 
fore, executed  on  the  24th  November,  and  ^e 
attempts  made  to  bestow  the  property  in  pur- 
suance of  them,  being  all  subsequent  to  the 
passing  of  the  act,  with  notice  of  the  trusts 
contained  in  it,  and  being  purely  voluntary  and 
without  consideration,  fell  at  once  to  the 
ground ; — ^so  that  a  decree  for  restoration  was 
pronounced,  "  as  a  matter  quite  of  course," — 
his  lordship  observing,  that  for  the  purpose  of 
recallinff  the  property,  no  distinction  was  to  be 
drawn  between  what  remained  in  the  hands  of 
the  trustees  and  what  had  passed  into  the 
hands  of  other  parties  who  were  made  defend- 


Srdly.  In  consequence  of  the  former  deter- 
mination by  Lord  Cottenham,  that  the  identity 
of  municipal  corporations  continued  notwith- 
standing the  statute,  it  was  objected  that  the 
plaintifra  in  the  present  case  were  themselves 
parties  to  the  breach  of  trust  of  which  they 


comphuned.  With  refierence  to  this  objection, 
the  Lord  Chancellor  observed,  that  in  the  great 
majority  of  suits  instituted  in  this  court  for  the 
rescission  of  transactions,  it  is  the  act  of  the 
party  himself  which  he  seeks  to  rescind.  He 
admits  that  the  act  is  his  own ;  but  he  demands 
redress  because  he  has  been  led  into  it  by  the 
misconduct  of  those  who  had  the  management 
of  his  affairs.  Why  should  not  a  corporation 
have  the  same  right  to  complain  and  seek 
redress  where  its  goveming  functionaries  fiuL 
to  preserve  its  property  and  neglect  to  protect 
its  mterests  I 

4thly.  Another  objection  urged  was,  Ibat 
the  acts  of  the  defendant  corporators  were  oat' 
porate  acts,  not  to  be  questioned  at  the  smt  of 
the  corporation,  and  in  respect  of  which  indi- 
vidual members  of  that  body  were  protected 
from  impeachment.  But  the  Lord  ChaneeU&t' 
regarded  the  goTeming  body  merely  as  trustees 
or  agents  of  the  corporation,  and  held  them,  ia 
that  character  responsible  to  the  corporation  for 
all  wrongs  effected  in  its  name  by  an  abuse  of 
their  authority. 

5thl^.  It  was  also  urged,  that  the  whole 
goveming  body,  or  at  least  all  who  took  any 
part  in  these  transactions,  ought  to  have  been 
made  co-defendants.  Lord  Cottenham,  how^ 
ever,  held,  that  in  cases  of  this  sort,  where  the 
liability  arises  from  the  wrongfid  act  of  the 
parties,  each  is  liable  for  all  the  consequeneee. 
Each  case  is  distinct,  depending  upon  the  m» 
dence  against  each  partj ;  and  there  is  no  coiUi 
tribution.  This  objection,  therefore,  was  over* 
raled. 

It  is  to  be  observed,  that  the  corporation 
of  Leeds  is  composed  of  the  inhabitants  of  the 
town  and  parish;  every  one  of  whom  had 
an  interest  m  the  corporate  funds  for  his  exo* 
neration,  pro  tanto,  from  the  borough  rate^ 
The  goveming  body,  properly  speaking,  do 
not  constitute  the  corporation,  they  are  noerely 
the  agents  and  trustees  of  the  corporation. 

It  is  tme,  as  before  observed,  that  since  the 
passing  of  the  Municipal  Reform  Act  the  pro- 
perty of  municipal  corporations  has  become 
subject  to  public,  or  what,  in  the  legal  sense  of 
the  term,  are  called  charitable  tmsts  j  for  the 
vindication  of  which  the  Attomey-General  may 
interfere  by  information.  But  if,  before  the 
act  passed,  a  corporation  might  in  a  proper 
case  institute  a  suit  as  plaintiffs  by  way  of  bili» 
for  the  purpose  of  setting  aside  a  transaction 
fraudulent  against  it,  though  carried  on  in  its 
name,  that  right,  upon  the  principle  of  the  above 
case,  cannot  be  affected  by  the  Attomey-General 
having  also  a  power  to  challenge  the  transac- 
tion, in  his  public  character,  by  way  of  infinv 
mation. 

In  the  last  number  of  Mr.  Beavan's 
Reports,  vol.  7,  p.  176»  a  case  appears. 
The  Jttomey- General  V,  The  Corparaiian 
of  Leicester^  which  shows  that  Loi^  Lang» 
dcde,  M.  R.,  is  well  disposed  to  follow  the 
example  of  Lord  Cottenham^  in  repressing 
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with  a  atroBg  band  the  frauds  of  corpora- 
Ion.     That  case  was  a»  follows : — 

Certain  benefactors  had  anciently  given  to 
the  corporation  of  Leicester  considerable  sums 
of  money,  upon  a  charitable  trust  to  appro- 
priate ue  income  in  making  loans  to  young 
men,  without  interest,  to  set  them  forward  in 
the  world  and  to  encourage  their  industry. 
Bat  what  did  the  worthy  corporation  do? 
Why,  they  allowed  their  town  clerk  to  retain 
the  money, — he,  however,  paying  interest  to 
Ac  mayor  for  the  time  being,  —  in  utter  dis- 
Rgard  of  the  trust  imposed  by  the  authors  of 
the  charity.  This  was  before  the  passing  of 
the  Municipal  Reform  Act.  When  that  act 
came  into  operation,  the  town  clerk  had  in  his 
hands  nearly  6,000/.  of  this  money.  The  new 
governing  body  appointed  a  new  town  clerk. 
The  old  one  demanded  compensation.  Upon 
this  state  of  matters,  the  Attorney-General  filed 
an  at  qficio  information  to  vindicate  the  charity, 
and  the  case  came  on  for  judgment  at  the! 
Rolls.  The  town  clerk  contended  that  he  was 
entitled  to  set  off  his  chum  of  compensation  for 
the  loss  of  his  office  supainst  the  demand  made 
upon  him  on  behalf  of  the  charity.  But  what 
■aaid  Lord  LangdaU  ?    His  lordship  thus  ex< 


"  Letcesterslure  Bank.  £5.  I  promise  to 
pay  the  bearer,  on  demand,  five  pounds,  hare 
or  at  Meanv.  Williams,  Deacon,  Labouchcra^ 
Thornton,  &  Co.,  bankers,  London,  value 
received.  For  John  Clarice,  Richard  Mitchell, 
Joseph  Phillips,  and  Thomas  Smith.  Richard 
Mitchell.*' 

The  commissioner  admitted  the  proof*  re» 
Iving  upon  HaU  v.  Smithy  1  B.  &  C.  407 ;  but 
the  Court  of  Review  expunged  it,  holding  that 
the  case  was  the  same  as  that  of  a  Bank  of 
England  note,  upon  which  no  one  ever  dreamt 
of  suing  the  caenier  of  that  establishment  indi- 
vidually. 

Upon  an  appeal  to  the  Lord  Chancellor,  by 
way  of  special  case,  his  lordship,  see  1  Phil. 
562,  although  it  did  not  appear  that  such  a 
thing  had  ever  been  done  in  bankruptcy, 
seemed  disposed  to  think  that  he  had  power  to 
send  a  case  for  the  opinion  of  a  court  of  law; 
which  he  thought  would  be  the  proper  course, 
as  he  should  feel  great  difficulty  in  overruling 
a  decision  of  the  Court  of  Queen's  Bench; 
although,  on  the  other  hand,  he  should  hesi- 
tate to  act  on  the  authority  of  that  decision,  as 
he  still  retained  the  impression  which  he  had 
taken  at  the  outset,  namely,  that  the  note  im- 
ported no  more  than  a  joint  promise  and  lia- 


prewedhmiself^JI  am  verj  much  surprised  tility,  and  did  not  warrant  the  adtnission  to 
-4.  *  ^  «^     *„       «^  ^ .  prove  as  against  the  separate  estate. 

POINTS  IN  COMMON  LAW. 

ARRKST    OF    PRIVILEGED    PERSON    BT 
SHERIFF,    NOT  ACTIONABLE. 

TkB  question  whether  the  arrest  of  a 
person  temporarily  privileged  is  the  sub- 


at  the  points  which  have  been  raised  here; 
nothing  bong  more  clear  than  the  principle  on 
which  the  court  proceeds.  In  the  first  place, 
it  cannot  be  disputed,  that  if  the  agent  of  a 
trustee,  whether  a  corporate  body  or  not, 
knowing  that  a  breach  of  trust  is  being  com- 
mitted, assists  in  that  breach  of  trust,  he  is 
personally  answerable,  although  he  may  be 
employed  as  the  agent  of  the  person  who  directs 
him  to  commit  that  breach  of  trust.  What 
have  the  corporation  done  here  ?    Not  super- 


intsoding  the  emplovment  of  the  money  as  ject  of  a  civil  action'againsl  a  sheriff  or  his 
they  ought  to  have  aone,  but  permitting  the  i  officer    \  .  .      .      ~ 


-    ^  _  ,  .     -   .^  , ,  was  lately  discussed  in  the  Court 

mayor,  or  the  agent  of  the  mayor,  as  it  is  said,  ^f  Exchequer  Chamber,  in  a  case*  in  which 

the  judgment  of  the  Court  of  Queen's 
Bench  was  reversed. 


(though  this  was  the  agent  also  of  the  corpora- 
tion,) to  employ  the  money  as  they  pleased. 
The  corporation  of  Leicester,  whose  servant, 
it  Is  saio,  the  mayor  was  for  this  purpose, 
4iught  vigilantly  to  have  watched  the  em- 
ployment of  that  money.  There  has  been  a 
plain  neglect  on  their  part,  and  they  and  the 
town  clerk  are  answerable  to  repair  this  breach 
of  trust.'' 

These  decisions  show,  if  proof  were 
vanting,  the  utility  of  courts  of  equity ; 
— for  whatever  garb  or  shape  fraud  may 
assume,  it  will  be  visited  by  those  tribunals 
by  a  machinery  which  can  neither  be 
resisted  nor  eluded. 


BAJTK     NOTX,    HOW     FAR    INVOLVING    A 
SEVERAL   LIABILITY. — PRACTICE. 

Upon  the  bankruptcy  of  the  Leicester  Bank, 
a  gentteman,  who  held  several  of  their  notes, 
raised  the  question,  whether  he  was  entitled  to 
prove  against  the  separate  estate  of  lUchard 
Mitchell,  one  of  the  firm ;  the  notes  respectively 
beiig  in  the  loUowing  terms : — 


It  appeared,  that  by  an  order  of  the  Court 
of  Review,  in  the  matter  of  one  Henry  Charies 
Curlewis,  against  whom  a  fiat  in  bankruptcy 
had  issued,  it  was  referred  to  William  Scrope 
Ayrton,  Esq.,  an  officer  of  the  Court  of  Bank^ 
ruptcy,  to  inquire  and  state  whether  any  debt 
was  due  from  the  said  H.  C.  Curlewis  to  the 
plaintiff  (Burt)  in  the  court  below;  that  Burt 
was  duly  summoned  by  the  said  W.  S.  Ayrton 
to  appear  before  him  at  the  office  of  the  regis- 
trar in  bankruptcy  to  be  examined,  and  that 
after  he  had  attended,  and  whilst  he  was 
leaving  the  registry  oflSce  for  the  purpose  of 
returmng  to  his  place  of  abode,  he  was  airested 
by  the  defendant  Walter,  an  officer  of  the 
sheriff  of  Middlesex,  by  virtue  of  a  writ  of  ca. 
sa,  directed  to  the  defendants  Magnay  and 
Rogers,  as  sheriff  of  Middlesex.  It  further 
appeared,  that  ^e  Court  of  Review  afterwards 


•  Magnay,  Bogen,  aad  WaUor  t.  Bmrt^  (in 
ernnr,)  5  aB.  381. 
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ordered,  that  Burt  should  be  discharged  out  of 
the  custody  of  the  sheriff  of  Middlesex,  and 
that  the  defendants  Magnay  and  Rogers  de- 
tained him  in  custody  for  some  hours  after 
they  had  notice  of  such  order.  Under  these 
circumstances,  Burt  brought  an  action  on  the 
case  against  the  sheriff  and  their  officer,  and 
obtained  a  verdict,  with  25/.  damages.  An 
application  was  then  made  to  the  Court  of 
CUieen's  Bench  to  arrest  the  judgment,  on  the 
grounds  on  which  the  writ  of  error  afterwards 
proceeded;  but  the  Court  of  Queen's  Bench 
-was  of  opinion,  that  an  action  on  the  case  lay, 
as  it  appeared  that  the  sheriff  had  maliciously 
:and  knowingly  transgressed  his  duty. 

It  was  admitted,  in  the  argument  in  the 
Court  of  Error,  as  settled  by  the  cases-  of 
Cameran  v.  lAghtfooP*  and  TarUon  v.  Fisher ^^ 
that  an  action  of  trespass  and  false  imprison- 
mnent was  not,  under  the  circumstances, 
maintainable,  but  the  question  stated  in 
the  latter  case  by  Lord  Mansfield^ — '^  whe- 
ther, if  the  defendants  had  done  anything 
oppressive,  with  full  notice  of  all  the  circum- 
stances, an  action  on  the  case  might  not  be 
maintiuned  ?"  was  pressed  upon  the  court ;  and 
•it  was  argued,  that  the  allegation  in  the  decla. 
ration  of  knowledge  on  the  part  of  the  sheriff, 
showed  that  the  arrest  was  malicious,  and  that 
a  malicious  arrest  is  the  proper  subject  of  an 
action  on  the  case. 

The  Court  of  Exchequer  Chamber  ex- 
pressly decided,  that  the  arrest  by  the 
sheriff,  under  a  writ  from  any  of  the 
Queen's  courts,  of  a  person  privileged 
from  arrest  by  reason  of  attendance  as  a 
witness  under  the  process  of  another  ^ourt, 
does  not  form  the  ground  of  any  action  at 
law.  This  decision  proceeded  on  the 
principle,  that  the  privilege,  the  breach  of 
-which  was  the  subject  of  complaint,  is  not 
to  be  considered  the  privilege  of  the 
person  attending  the  court,  but  of  the 
court  which  he  attends ;  and  therefore 
the  allowance  or  disallowance  of  the  pri- 
irilege  is  discretionary.^ 

The  difficulty  which  the  sheriff  must  have 
in  determining  whether  the  privilege  set  up  by 
the  person  arrested  was  found^  in  truth, 
added  to  the  circumstance,  that  even  though 
the  sheriff  knows  the  party  to  be  privileged,  he 
cannot  be  certain  that  he  means  to  claim  this 
privilege,  were  additional  reasons  for  holding 
that  an  action  will  not  lie ;  and  all  those  rea- 
sons applied  as  well  to  one  form  of  action  as 
another.  In  ancient  times,  the  only  mode  of 
redress  was  by  suing  out  a  writ  of  privilege ; 
and  in  modem  times,  by  a  summary  applica- 
tion to  the  court,  lliis  application  provides 
both  for  the  case  where  the  sheriff  innocently 


«»  2  W.  Bl.  1190.  «  2  Doug.  671. 

*  The  privilM^e  has  been  disallowed  where 
^e  party  atten(»  voluntarily  and  not  upon  pro- 
4MS,  and  where  the  attendance  is  not  bona  fide. 
11  Mod.  79;  Meekins  v.  SmUk,  1  H.  Bl.  636. 


or  in  ignorance  of  the  priWlege  arrests  the  wit- 
ness, and  where  he  maliciously,  and  with, 
knowledge  of  the  privilege,  makes  the  arre«t : 
in  the  one  case  the  court  simpler  discharging 
from  the  custody  of  the  sheriff,  in  the  other, 
punishing  for  a  contempt ;  but  in  both  cases 
considering  the  privilege  as  that  of  the  court, 
and  not  as  the  privilege  of  the  party. 

With  respect  to  the  alleged  detention  of  the 
plaintiff,  after  the  Court  of  Review  had  ordered 
his  discharge,  and  the  sheriff  had  notice  of  that 
order,  if  it  was  the  ground  of  any  action,  which 
the  Court  of  Exchequer  Chamber  thought  was 
veij  questionable,  the  proper  form  of  such 
action  must  be,  trespass  and  false  imprison- 
ment, and  not  case.  Supposing  the  Court  of 
Review  to  have  power  to  order  the  plaintiff'is 
discharge  from  custody,  the  further  detention, 
without  any  writ  to  justify  it,  became  a  new 
trespass  and  false  imprisonment,  in  the  same 
manner  as  if  there  had  been  a  new  caption.. 
Had  the  plaintiff  declared  in  trespass,  and  the 
sheriff  justified  under  the  writ  of  ca.  sa,,  the 
plaintiff  might  have  new  assigned  the  illegal 
detainer  after  the  order  of  the  Court  of  Review,, 
as  the  trespass  and  imprisonment  of  which  he 
complained. 

Upon  the  grounds  that  the  original  arrest 
was  not  the  subject  of  any  action,  and  the  sub«> 
sequent  detainer,  if  it  was  the  subject  of  any 
action,  was  at  all  events  not  the  subject  of  an 
action  on  the  case,  the  judgment  entered  for 
the  plaintiff  was  reversed. 


AN    ATTORNEY    OF    TWO    COURTS    MAY    BE 
SUED    IN    EITHER. 

The  question,  how  fur  the  privilege  t» 
be  sued  in  his  own  court,  was  applicable 
to  an  attorney  who  happened  to  be  an 
attorney  of  the  court  in  which  he  was  sued 
and  also  an  attorney  of  another  court, 
arose  in  a  late  case*  upon  demurrer. 

The  defendant,  being  sued  in  the  Exchequer, 
pleaded,  in  abatement,  his  privilege  as  an 
attorney  of  the  Queen's  Bencn,  not  averring^ 
that  he  was  not  an  attorney  of  the  Court  of 
Exchequer.  The  plaintiff  replied,  that  the  de- 
fendant was  an  attorney  of  the  Court  of  Ex^ 
chequer ;  and  the  defendant  demurred. 

The  court  determined,  that  an  attorney  of 
two  courts  may  be  sued  in  either,  —  otherwise 
he  might  escape  being  sued  altogether,  llie 
privilege  of  an  attomejr  of  two  courts  consisted 
in  his  not  being  sued  in  a  third  court,  of  which 
he  is  not  an  attorney.  There  was,  therefore,,  a 
judgment  of  respondeat  ouster. 

It  may  safely  be  inferred,  afler  this  de- 
cision, that  an  attorney  whose  name  i» 
on  the  records  of  all  the  superior  courts, 
may  be  sued  in  any  of  them,  and  that  hm 
privilege  consists  in  his  exemption  from 


•  Wal/ord  v.  Fleetwood,  Law  J.  271,  Exch. 
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being  sued  io  an  inferior  'court,  to  the 
jurisdiction  of  which  attorneys  are  not 
specially  subjected  by  some  provision  in 
the  act  establishing  the  court. 


THE  STAMP  ACT  OF 
SESSION. 


THE   LAST 


LEGACY   DUTIES. 
8   &  9  ViCT.    C.   76. 

Tbbiie  IS  an  important  clause  in  this 
act  relating  to  the  legacy  duty  on  gifts  by 
will  or  testamentary  instruments,—  whether 
by  way  of  annuity  or  any  other  form,  or 
donations  mortis  causa^  —  which  are  now 
to  be  deemed  legacies,  with  an  exception 
In  favour  of  appointments  uiider  marriage 
settlements.  We  give  the  clause  verbatim, 
with  an  analysis  of  the  others. 

An  act  to  increase  the  Stamp  Dutv  or  Licences 
to  Appraisers ;  to  reduce  the  Stamp  Duties 
on  Registry  Searches  in  Ireland ;  to  amend 
the  Law  relating  to  the  Duties  on  Legacies ; 
and  also  to  amend  an  Act  of  the  last  Session 
of  Parliament,  for  regulating  the  Issue  of 
Bank  Notes  in  England.    [4th  Aug.  1845.] 

1.  Reciting  the  55  6.  3,  c.  184 ;  5  &  6  Vict. 
c.  82 ;  8  &  9  Vict.  c.  2.  Stamp  dut^  on  ap- 
praisers' licences  repealed,  ana  an  increased 
duty  thereon  grated  in  lieu. 

2.  Stamp  duties  payable  in  Ireland  on  registry 
searches  repealed,  and  reduced  duties  granted 
in  lien  thereof. 

3.  Powers  and  provisions  of  former  acts  to 
ht  ^iplied  to  the  duties  granted  by  this  act. 

4.  Certain  g^  by  will  or  testamentary  tn- 
.Mtnmeist  to  be  deemed  legacies. — And  whereas 

under  or  by  virtue  of  the  said  several  recited 
acts,  certain  duties  have  been  granted  and  are 
now  payable  in  Great  Britain  and  Ireland  re- 
spectively upon  legacies,  and  doubts  have  been 
.entertained  whether  certain  fpits  by  will  or 
.testamentary  instrument  are  legacies  liable  to 
the  said  duties,  and  it  is  expedient  to  remove 
•nch  doubts ;  be  it  therefore  enacted.  That  from 
and  after  tlie  passing  of  this  act  ever^  gift  by 
any  will  or  testamentary  instrument  of  any  per- 
son, which  by  virtue  ol  any  such  will  or  testa- 
mentary instrument  is  or  shall  be  payable,  or 
shall  have  effect  or  be  satisfied  out  of  the  })er. 
sonal  or  moveable  estate  or  effects  of  such  per- 
son, or  out  of  any  personal  or  moveable  estate 
or  dBTects  which  such  person  hath  had  or  shall 
have  bad  power  to  dispose  of,  or  which  gift  is 
or  shall  be  payable  or  shall  have  effect  or  be 
satisfied  out  of  or  is  or  shall  be  cluurged  or 
rendered  a  burden  upon  the  real  or  heritable 
estate  of  such  person,  or  any  real  or  heritable 
estate,  or  the  rents  or  profits  thereof,  which 
such  person  hath  had  or  shall  have  had  any 
right  or  power  to  charge,  burden,  or  affect  with 
the  payment  of  money,  or  out  of  or  upon  any 
monies  to  arise  by  the  sale,  burden,  mortgage, 
or  other  disposition  of  any  such  real  or  herit- 


able estate,  or  any  part  thereof,  whether  such 
gift  shall  be  by  way  of  annuity  or  in  any  other 
form,  and  also  every  gift  which  shall  have  effisct 
as  a  donation  mortis  causd,  shall  be  deemed  a 
legacy  within  the  true  intent  and  meaning  of 
all  the  several  acts  granting  or  relating  to  duties 
on  legacies  in  Great  Britain  and  Ireland  re- 
spectively, and  shall  be  subject  and  liable  to  the 
said  duties  accordingly :  Provided  always,  that 
no  sum  of  money  \^ich  by  any  marriage  set- 
tlement is  or  shall  be  subjected  to  any  limited 
power  of  appointment  to  or  for  the  benefit  of 
any  person  or  persons  therein  specially  named 
or  described  as  the  object  or  objects  of  such 
power,  or  to  or  for  the  benefit  of  the  issue  of 
any  such  person  or  persons,  shall  be  liable  to 
the  said  duties  on  legacies  under  the  will  in 
which  such  sum  is  or  shall  be  appointed  or  ap-> 
portioned  in  exercise  of  such  limited  power. 

5.  Provision  for  recovery  and  applicatioaof 
penalties  under  7  &  8  Vict.  c.  32. 


CHANCERY  TIME  TABLE. 

We  noticed  last  week  the  new  edition  of  Mr. 
Kennedy's  Code  of  Chancerv  Practice,  includ- 
ing the  Orden  of  the  8th  May,  with  explana- 
tory notes,  and  extracted  part  of  the  very  use- 
ful I'iroe  Table,  which  is  given  as  well  in  the 
index  as  in  a  separate  chart  for  office  use.  We 
now  la^  before  our  readera  a  further  extract^ 
beginnmg  with  Subpcma  and  ending  with 
amending  Bill  inclusive. 

3.  SuBPCENA. — Time  for  serving. 
Within  twelve  weeks  after  the  teste  (except 
for  costs  ....    Ord.  16,  Art.  (1). 

4.  Copy  Bill. — Time  for  serving. 
Under  the  23rd  Order  of  Aug.,  1841,  within 
twelve  weeks  from  the  filing  of  the  bill. 

Ord.  16,  Art.  2,  &  Ord.  28. 

After  that  time  leave  may  be  obtained  without 

notice Ord.  28. 

5.  Appearancb  by  Defendant. 

Defendant  must  appear  within  eight  daya 

after  service  of  subpoena  within  the  jurisdiction. 

Ord  16,  Art.  3,  &  Ord.  22. 

Within  the  time  limited  by  order  inserted  in 

London  Gazette,  or  such  further  time  as  the 

court  appoints,  where  he  has  absconded  to 

avoid  service  of  process   .        .        .    Ord.  31 

Within  the  time  limited  by  order,  where  served 

with  subpoena  and  order  out  of  the  jurisdiction. 

Ord.  33,  Art.  (2). 

Within  twelve  days  after  service  of  copy  bill, 

after  that  time  leave  must  be  obtained  on  notice 

of  motion        .     Ord.  16,  Art.  (5),  &  Ord.  37. 

6.  Appearance  by  Plaintiff  for  De- 
fendant. 
Plaintiff  may  appear  for  defendant,  not  hemf^ 
an  infant  or  penon  of  weak  or  unsound  mind, 
without  order  after  eight  days,  and  within  three 
weeks  after  service  of  subpoena  within  the  juris- 
diction        .        Ord.  16,  Art.  (4),  &  Ord.  29. 
After  three  weeks  from  service  of  subpoena 
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widiia  fih«  jwisdictioiiy  plaintiff  must  obtain  an 
order  (or  leave  to  appear  for  defendant.  Ord.  29. 

An  order  for  defendant  to  appear,  obtained 
on  evidence  of  defendant  absconding  to  avoid 
service^  may  be  inserted  in  London  Gazette  and 
otherwise  published  as  the  court  directs  within 
fourteen  aaja  after  order  made;  and  plaintiff 
may  obtain  an  order  for  leave  to  appear  for  de- 
fendant after  the  time  limited  by  such  order,  or 
such  further  time  as  the  court  appoints. 

Ord.  31 

Plaintiff  may  obtain  an  order  for  leave  to  ap- 
pear for  a  defendant  served  out  of  the  jurisdic- 
tion after  the  time  limited  by  the  order  for  ap- 
pearing        .        .        .        Ord.  33,  Art,  (4). 
(See  also  Contempt  Act,) 

7.  Assigning  Guarding. — For  want  of 
AppeoTonce, 
Plaintiff  may  obtain  an  order  to  assign  guar- 
dian to  appear  for  infant  or  person  of  weak  or 
unsound  mind,  on  a  notice  of  motion  served 
six  clear  dajrs  before  the  day  named  in  the  no- 
tice for  hearing  the  motion. 

Ord.  16,  Art.  (48),  &  Ord.  32. 

8.  Common  Injunction. 

Plaintiff  may  obtain  an  order  for,  for  want  of 
appearance,  after  eight  days  from  the  service  of 
the  subpoena       ....        Ord.  59- 

For  want  of  answer  eight  days  after  appear- 
ance         Ord.  59. 

9«  Order  to  Rbvivb. 

Mav  be  obtained  as  of  course,  after  eight 
days  from  appearance  by  defendant  and  no  plea 
or  demurrer         ....        Ord.  61. 

On  notice  of  motion  after  eight  days  ftx)m 

Spearance  by  plaintiff  for  defendant  and  no 
sa  or  demurrer         .        .        .        Ord.  62. 


To  plead  or  demur,  to  prevent  order  to  rewve 
within  eight  days  after  appearance. 

Ord.  16,  Art.  (12),  &  Ord.  61. 

To  plead,  answer,  or  demur,  not  demurring 
alone,  to  an  original  or  supplemental  bill,  with- 
in six  weeks  after  appearance. 

Ord.  16,  Art.  (13): 

To  bin  amended  before  answer,  withm  six 
weeks  after  notice  of  amendment  served. 

Ord.  16,  Art.  (14); 

To  answer  amendments  and  exceptions  to- 
gether, within  four  weeks  after  service  of  notice 
of  amendment  of  the  bill.     Ord.  16,  Art.  (15). 

To  plead,  answer,  or  demur,  not  demurring 
alone,  to  amentkd  bill  where  no  further  amswer 
required,  within  eight  days  after  notice  oi 
amendment  served       .        Ord.  16,  Art.  (38)«. 

No  warrant  for  time  to  be  granted  after  such 
eight  days Ord.  71. 

Where  subpoena  to  answer  bill  amended  ftfter 
answer  served,  within  four  weeks  after  appear- 
ance thereto        .        .         Ord.  16,  Art  (16). 

(For  time  to  answer  Ewcattions  for 
ciency,  see  Exceptions  for  tnst^gkiencjf,  22.] 


10.  Exceptions    for   Scandal    or    Im- 
pertinence. 
Order  of  reference  to  be  obtained  within  six 
days  after  exceptions  filed. 

Ord.  16,  Art.  (6),  &  Ord.  39. 
Report  to  be  obtained  within  fourteen  days 
from  date  of  order  of  reference,  or  such  further 
time  as  the  Master  allows. 

Ord.  16,  Art.  (7).  &  Ord.  40. 
Exceptions  to  report  to  be  filed,  set  down, 
and  order  for  setting  down  served  within  four 
days  after  report  filed.  Ord.  16,  Arts.  (8)  &  (9) 
Scandalous  or  impertinent  matter  to  be  ex. 
punged  after  four  days  from  filing  report,  if  no 
exceptions  filed  thereto. 

Ord.  16,  Art.  (8),  &  Ord.  41. 

11.  Demurring  alone. 
Defendant  to  demur  alone,  within  twelve  days 
after  appearance,  (see  time  for  plaintiff  to  set 
down  demurrer,  infra,  16.)   Ord.  16,  Art.  (10). 

12.  Pleading,   Answering,  or  Demur- 
ring, not  Demurring  alone. 
Dtfendant  to  plead,  answer,  or  demur,  not 
demurring  alone,  to  prevent  common  injunction 
within  eight  days  after  appearance. 

Ord.  16,  Art.  (11),  &  Ord.  59. 


13.  Assigning   Guardian  —  For  want  qT 
answer. 

Plaintiff  may  move  to  assign  guardian  to  in- 
fant or  person  of  weak  or  unsound  mind,  for 
want  of  answer,  on  a  notice  of  motion  served 
six  clear  days  before  the  day  named  in  the 
notice  for  hearing  the  motion. 

Ord.  16,  Art.  (48),  &  Ord.  32* 

14.  Defendant  attached  for  want  of 
Answer. 

Plaintiff  must  bring  up  defendant,  if  in  cus- 
tody of  serjeant-at-arms  or  messenger,  withiE 
ten  days  after  he  is  taken  into  cnstooy. 

Ord.  78.. 

If  in  prison,  within  thirty  days  from  the  time 
of  his  being  in  custody  or  attachment  lodged 
where  already  in  custocly     .        .        Ord.  74. 

Defendant  discharged  in  default  of  plaintiff 
bringing  him  up,  nutst  answer  within  eight  days 
after  his  discharge.        .        .    Ords.  73  &  74» 
(See  also  Contempt  Act,) 

15.  Taking  Bill  pro  Confebso. 

Plaintiff  may,  within  three  weeks  after  the 
execution  of  an  attachment,  serve  notice  of 
motion  for  taking  bill  pro  cot^esso,  against  de- 
fendant attached  for  want  of  answer,  on  some 
day  not  less  than  three  weeks  after  service  of 
such  notice    .    Ord.  16,  Art.  (49),  &  Ord.  76. 

Plaintiff  may  serve  notice  of  motion,  for  tak- 
ing bill  pro  confesso,  against  a  defendant  deemed 
to  have  absconded  who  has  appeared  on  some 
day  not  less  than  fourteen  days  after  service  of 
such  notice  ....        Ord.  78. 

Plaintiff  may  insert  notice  of  motion  in  the 
London  Gazette,  for  taking  bill  pro  confesso 
against  a  defendant  deemed  to  have  absconded 
for  whom  the  plaintiff  has  appeared  on  some 
day  not  less  than  four  weeks  after  first  inftertion 
of  such  notice        .        .        .        •     Ord.  79. 
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16.   SXTTINO   DOWN  DbMUBRBR. 

Plaintiff  to  set  down  demurrer  to  the  whole 
mn,  within  twelve  days  after  demurrer  filed. 

^  Ord.  16,  Art.  (17),  &  Ord.  46. 

io  part  of  the  bill,  within  three  weeks  after 

demurrer  filed.    Ord.  16,  Art.  (18),  &  Ord.  47. 

17.  Setting  down  Plea. 

Plaintiff  to  set  down  plea  within  threeweeks, 

after  plea  filed.    Ord.  16,  Art.  (19),  &  Ord.  49. 

18.  Filing  Rbphcation.— 4/lfer  undertak- 

ing to  reply. 
Plaintiff  having  undertaken  to  reply  to  plea, 
to  file  replication  within  four  weeks  after  date  of 
undertakmg         .        .        Ord.  114,  Art.  (2). 

19.  Setting  down  Cause  on  Objeotion 

FOB  want  of  PaRTIBS. 

Plaintiff  to  set  it  down  mihm  fourteen  days 
after  answer  filed.      26th  Aug.  1841,  Ord.  39. 

20.  Dissolving  common  Injunction. 
Order  nisi  to  he  served  two  clear  days  hefore 
day  for  showing  cause.    3rd  Ap.  1828,  Ord.  23. 

21.  Order  to  elect. 

Defendant  may  ohtain  an  order  for  plaintiff 
to  elect,  where  answer  not  excited  io  or  referred 
on  former  exceptions,  upon  the  expiration  of 
right  days  after  answer  nled. 

8th  May,  1845,  Ord.  16,  Art.  (20). 

Where  anewer  excepted  to  or  referred  on  for- 
mer exceptions,  within  four  days  after  service 
of  Botice,  requiring  the  plaintiff  to  ohtain  re- 
port on  exceptions,  if  report  not  obtained  within 
that  time.      .     Ord.  16,  Art.  (21),  &  Ord-  61. 

22.  Exceptions  for  Insufficiency. 

Plaintiff  may  file  within  six  weeks  after  an- 
«yw  ....  Ord.  16,  Art.  (22). 
Defiendant  must  submit  to,  within  eight  days 
after  the  filing,  to  avoid  a  reference. 

Ord.  16,  Art.  (23). 

Defendant  to  answer  where,  not  being  in  con- 
tempt, he  submits  to  exceptions  before  reference 
within  three  weeks  from  submission  {see  below 
fer  time  qfier  order  of  reference). 

.    .  Ord.  16,  Art.  (24). 

Plaintiff  not  to  obtain  order  to  refer,  before 
we  expiration  of  eight  days  from  filing  excep- 
tions, except  where  notice  given  in  a  case  of 
•Action  ...  Ord.  16,  Art.  (25). 
^Plaintiff  to  obtain  order  to  refer  after  eight 
days  and  within  fourteen  days  from  the  filing. 
Ord.  16,  Art.  (26). 

Plaintiff  to  obtain  report  on,  within  fourteen 
days  from  date  of  order  of  reference,  or  refer- 
ence back,  or  such  further  time  as  the  Master 
aUows  .        .        .        Ord.  16,  Art.  (27). 

"Where  shown  for  cause  against  dissolving  an 
injunction,  within  four  days  after  the  date  of 
order  of  reference         .        Ord.  16,  Art.  (28). 

In  cases  where  a  defendant  seeking  an  order 

to  elect,  serves  a  notice  requiring  the  report  to 

he  obtsdned,  within  four  days  from  such  service. 

Ord.  16,  Art.  (21). 

PUuntiff  to  refer /ur^Aer  answer  on  old  except 
turns  wltmn  fourteen  days  from  the  filing  of 
aoch  answer         .        .        Ord.  16,  Art.  (29). 


Defendant  to  answer  where  (not  being  in 
contempt),  he  submits  to  exceptions  after  an 
order  of  reference,  or  the  answer  is  found  in- 
sufficient, within  such  time  as  the  Master  ap* 
points  .        .        .        Ord.  16,  Art.  (30). 

23.  When  an  Answer  is  to  be  D&stf  ed 

sufficient. 

1st.  Six  weeks  after  answer  filed. 

Ord.  16,  Art.  (31). 

2nd.  If  exceptions  not  referred  in  fourteen 
days Ibid. 

3rd.  If  report  on  exceptions  not  obtsdned,  in 
fourteen  days  from  order  of  reference  or  en- 
larged time       Ibid, 

4th.  Second  or  third  answer  if  not  referred 
within  fourteen  days  after  filing         .         Ibidm 

6th.  If  report  on  exceptions  not  obtained 
within  fourteen  days  from  order  referring  an- 
swer back  or  enlarged  time        •        .        Ibid, 

From  date  of  report  of  sufficiency. 

3rd  Ap.  1838,  Ord.  9- 

24.  From  what  Time  an  Answer  is  to 

BE    deemed   insufficient. 

From  date  of  submission  to  answer  excep- 
tions       .        •        .       3rd  Ap.  1828,  Ord.  9. 

25.  Obtaining  leave  to  amend  Bill. 
An  order  of  course  may  be  obtained  before 
replication  or  undertaking  to  reply,  within  four 
weeks  after  the  answer  of  a  sole  defendant,  or  a 
joint  answer  is  deemed  sufficient. 

8th  May,  1845,  Ord.  16,  Art.  (31),  &  Ord.  66 
Within  four  weeks  after  the  last  of  several 
answers  is  deemed  sufficient. 

Ord.  16,  Art.  (33),  &  Ord.  66. 


SOCIETY  FOR  PROMOTING  THE 
AMENDMENT  OF  THE  LAW. 

The  first  meeting  of  this  Society  for  the  ses- 
sion 1 845-46,  took  place  on  Weanesday  last, 
at  eight  o'clock  in  the  evening,  at  the  rooms 
of  the  Society  in  Regent  Street.  The  Right 
Hon.  Stephen  Lushington,  LL.D.,  in  the  chiur. 
The  following  references  were  made. — ^To  con- 
sider the  Law  relating  to  Uses  and  Trusts,  with 
a  view  to  its  simplification  and  improvement : 
referred  to  the  committee  on  the  Law  of  Pro- 
pertv.  To  consider  the  justice  and  expediency 
of  the  Certificate  Duty  now  paid  by  attorneys 
and  solicitors  :*  referred  to  the  Miscellaneous 
Committee. 

To  consider  the  propriety  of  assimilating  ac- 
tions brought  against  persons  acting  by  virtue 
of  acts  of  parliament  or  under  any  public  au- 
thority: referred  to  the  Common  Law  Com- 
mittee. 

A  paper  was  then  read  on  the  proprie^  of 
establishing  a  System  of  Public  Trusts,  which 
was  read  to  the  Society  at  the  request  of  the 
Equity  Committee :  referred  back  to  the  same 


*  We  would  call  the  attention  of  our  readers 
to  this  very  just  and  proper  inquiry. — Ed« 
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Practiee  tn  Lunacy. — Character  and  Conduct  of  the  Prqfessum. 


committee  for  the  purpose  of  preparing  a 
comprehensive  plan  on  this  subject.  A  paper 
was  also  read  on  the  Law  of  Debtor  and 
Creditor,  which  was  also  referred  to  the  com- 
mittee on  that  branch  of  the  law« 


PRACTICE  IN  LUNACY. 


liUNATIC  PERMITTED  TO  RESIDE   IN   SCOT- 
LAND. 

In  the  exercise  of  that  peculiar  jurisdiction 
which  is  committed  to  the  Great  Seal  by  the 
royal  sign  manual,  it  is  not  the  practice  to  allow 
the  lunatic  to  be  carried  out  of  England.  And 
this  was  the  reason  why  the  Lord  Chancellor 
refused  to  entertain  the  petition  of  Dyce 
Sombre^  1  Phill.  436,  praying  to  have  the  com- 
mission of  lunacy  superseded,  until  the  indivi. 
dual  who  was  the  subject  of  it  brought  himself 
within  the  jurisdiction  of  the  court,  by  coming 
over  to  this  country  from  France,  whither  he 
had  escaped  from  the  custody  of  those  who 
bad  bad  the  care  of  him  under  the  Chancellor's 
authority.  Such  is  the  general  rule  un- 
doubtedly ;  from  which,  till  the  case  to  which 
we  are  now  shortly  to  direct  attention,  there 
had  we  believe  been  no  exception. 

In  the  matter  of  Jones,  recently  reported  by 
Mr.  Phillips,  vol.  1,  p.  461,  it  appears  that  the 
committee  of  the  lunatic  presented  a  petition, 
which  was  supported  by  affidavit,  stating  that 
the  lunatic,  who  had  been  for  some  time  resi- 
ding in  Scotland  without  the  permission  or 
knowledge  of  the  Lord  Chancellor,  had  repaired 
thither  with  his  mother;  and  she  dying  at 
Edinburffh  in  1843,  it  was  thought  expedient 
afterwards  to  place  the  lunatic,  (who  had  in  the 
mean  time  become  violent,)  in  a  public  lunatic 
establishment  at  Glasgow,  where  be  had  since 
been  continued.  The  affidavits  went  on  to 
state,  further,  that  in  this  establishment  the 
health  and  mental  state  of  the  lunatic  bad 
ffreatly  and  perceptibly  improved,  and  that  he 
derived  consolation  and  satisfaction  from  the 
visits  of  his  brothers  and  sisters,  who  were  all 
resident  in  Scotland,  either  at  Edinburgh  or 
Glasgow;  while,  on  the  other  hand,  it  was 
represented  that  while  in  England  the  unfortu- 
nate individual  in  question  had  no  nearer 
relatives  than  uncles  and  aunts,  who  were  but 
slightlv  known  to  him.  And  it  was  added, 
that  the  committee  himself,  who  was  one  of 
these  uncles,  would  be  prevented  by  the  state 
of  his  own  health  from  being  much  with  the 
lunatic.  So  that,  upon  the  whole,  the  prayer 
was,  that  the  lunatic,  under  the  circumstances, 
might  be  permitted  to  remain  in  Scotland. 

ITie  Lord  Chancellor,  (who,  we  may  observe, 
has  at  all  times  been  indisposed  to  permit  tech- 


nical rules  to  interfere  with  the  dictates  of 
humanity,)  observed,  that  although  there  ap- 
peared to  be  no  precedent  on  the  file  for  such 
an  order,  he  should  grant  the  permission 
sought,  under  the  special  circumstances  of  this 
case,  provided  the  committee  would  give  secu- 
rity for  bringing  the  lunatic  within  the  jurisdic- 
tion at  all  times  when  re<|uired ;  and  upon  an 
undertaking  to  comply  with  that  condition,  the 
order  was  made  as  prayed. 


CHARACTER   AND  CONDUCT  OF 
THE  PROFESSION. 

It  has  been  our  duty,  whilst  conducting 
the  Legal  Observer  for  fifteen  years,  to 
watch  the  progress  of  public  opifiion  in 
relation  to  the  character  and  conduct  of 
the  profession.  Prior  to  and  at  the  time 
our  labours  commenced,  we  frequently 
read  in  the  daily  journals  very  general 
and  indiscriminate  censures  of  the  whole 
body  of  attorneys  and  solicitors.  When- 
ever a  case  occurred  in  which  an  attorney 
was  exposed  for  misconduct  or  mal- 
practice, the  press  treated  it  as  a  sample 
of  the  whole  class.  All  were  deemed  pet- 
tifoggers, —  seeking  to  amass  costs,  heed- 
less of  their  clients'  interests,  or  the 
miseries  they  inflicted  on  their  opponents* 
These  were  the  topics  of  declamation,  not 
by  worthless  and  insignificant  pubKcations 
only,  who  always  pander  to  the  taste  for 
calumny,  but  by  daily  papers  of  large  cir- 
culation. 

From  various  causes,  the  tone  of  public 
writers  in  noticing  the  larger  branch  of 
the  profession,  has  in  this  respect  mate* 
rially  altered.  The  lawyers  as  a  class  are 
no  longer  deemed  unworthy  members  of 
the  community.  The  delinquents  amongst 
theni  are  treated,  as  they  ought  to  be,  as 
exceptions  to  the  rule  of  good  conduct 
which  characterises  the  general  body. 

It  cannot  be  disputed,  that  amongst  ten 
thousand  individuals,  many  have  deviated 
from  the  path  of  rectitude.  The  marvel 
is,  that  there  are  so  few  instances  of  mis- 
conduct. The  majority  of  this  large  body 
derive  but  small  incomes  from  their  prac- 
tice, and  are  surrounded  by  temptations. 
From  their  station,  they  are  led  into  con- 
siderable expense.  They  are  entrusted 
with  a  vast  extent  of  property ;  and  how 
rare  are  the  instances  in  which  that  trust 
is  abused ! 

It  is  our  business,  equally  with  other 
journalists,  to  expose  and  censure  every 
case  of  fraud  and  malpractice ;  and  it  is 
gratifying,   whilst  discharging  this  duty, 


Character  and  dmduct  of  the  Profession* 


31 


to  be  enabled  to  record  the  favourable 
opinions  of  our  contemporaries  on  the 
conduct  and  character  of  professional  men. 
For  the  present,  we  are  glad  to  extract 
the  following  from  Chambers^  Edinburgh 
Journal  for  September  : — 

''  We  ttin  occasionally  meet  with  individuals 
wlio  entertaiii  prejudices  against  whole  pro- 
fessions^ declanng,  for  mstance^  that  all  en- 
gaged in  the  law  mnst  needs  be  tainted  witii 
roguery.  That  there  may  be  something  un- 
faToorable  to  general  morality  in  the  maxim 
which  sanctions,  a  legal  man  in  tidiing  up 
canses  which  he  fully  l^lieves  to  be  bad,  we  are 
not  prepared  to  deny;  that  there  are  many 
dcapicable  pettifoggers  continually  enffaged  in 
dirt]rand  roguish  work,  cannot  be  doubted; 
but  it  is  at  the  same  time  evident  to  all  who 
can  take  a  comprehensive  view  of  the  pro- 
fession, that  the  great  mass  are  men  of  the 
purest  honour,  while  many  exhibit  even  an 
imusnal  exactness  in  their  aealings  with  their 
fellow-creatures.  The  eJBTect  of  Uie  following 
true  story  will  be,  we  think,  to  show  that 
honour  and  shame  are  not  necessarily  con- 
nected with  any  of  the  walks  of  life  in  which 
common  prejuaice  expects  to  find  them : — 

** '  In  a  certain  mercantile  town,  which  need 
not  be  named,  there  existed,  thir^  years  ago, 
a  house  transacting  business  under  tne  firm  of 
B.  M.  H.  &  Co.  Their  trusty  clerk,  J.  l_„ 
having  been  one  day  sent  to  the  bank  for  a 
large  snm,  whi^  was  paid  to  him  in  hundred- 
poimd  notea,  was  returning  with  it,  when. 
Laving  gmie  into  a  shop  for  some  unimportant 
purpose,  he  unluckily  dropped  one  of  the  notes, 
which  he  did  not  miss  Ull  he  had  reached  the 
counting-house  of  his  employers.  The  junior 
pirtner  of  a  thriving  manufacturing  nouse 
happened  to  observe  it  immediately  after  the 
loeer  dmrted,  and,  having  picked  it  up  unob- 
acrved,  ne  showed  it  to  his  partners  as  a  wind- 
fall, and  they  agreed  to  re|(ard  it  as  a  common 
ffood,  and  enter  it  as  such  m  their  books.  The 
IMS  of  the  note  was  duly  advertised  in  the 
newspapers  and  by  placard:  the  fact  became 
tmivernOy  known,  and  was  as  universally 
regretted;-  bat  no  trace  of  it  was  ever  dis- 
covered. The  very  men  who  had  appropriated 
it,  joined  heartily  m  deploring  the  misfortune 
of  the  poor  clerk,  upon  whom  it  was  known 
that  the  Uies  would  fall.  When  all  efforts  had 
fuled,  J.  S.  was  obliged  to  make  up  the  sum 
to  his  employers,  out  of  a  little  fund  which  he 
had  accumulated  as  a  provision  for  a  lunatic 
daughter.  Worse  still ;  the  misfortune  preyed 
upon  hm  spirits.  He  fell  into  ill  health,  and 
floon  after  died,  leaving  a  destitute  family. 

*'  *  For  twenty  years,  the  trio  who  had  divi- 
ded the  hundred  pounds  pitilessly  beheld  the 
atmggles  of  the  poor  widow  and  her  cl^dren. 
At  length  their  copartnecy  was  dissolved,  and 
the  junior  partner,  in  conscdting  his  legal  agent, 
Mr.  W.,  as  to  some  details  of  that  transaction, 
inddentally  stated  that  he  had  hardly  got  his 
fair  share  of  that  hundred  pound  note  which 
he  had  picked  up  twenty  years  ago.    Little 


more  passed  at  that  time;  but,  about  three 
months  after.  Widow  B.,  the  surviving  child 
of  poor  S.,  who  had  lost  the  note,  having  occa- 
sion to  consult  the  same  legal  gentleman, 
made  allusion  to  that  circumstance  as  what 
had  produced  the  ruin  of  her  father's  family. 
Struck  with  the  coincidence  of  time,  place,  and 
the  sum  lost,  Mr.  W.  made  further  inouiriee, 
and  the  result  was,  that  he  recommended  Mrs. 
B.  to  call  upon  the  principal  partner  of  the 
dissolved  concern,  and  ask  pointedly  if  a  mem- 
ber of  his  house  had  ever  found  a  hundred- 
pound  bank  note,  and  if  the  sum  had  been 
credited  to  cash  in  their  books.  The  poor 
woman  acted  according  to  direction,  and  by 
the  person  to  whom  she  applied,  was  ordered 
to  quit  his  house,  and  never  trouble  him  again 
on  such  a  subject.  Not  daunted  by  this 
repulse,  Mr.  W.  caused  his  poor  proteg^  to 
apply  to  Mr.  B.,  the  principal  partner  of  the 
house  by  which  her  father  had  been  employed, 
requesting  tllat  he  would  kindly  exert  himself 
to  see  justice  done  to  her.  Mr.  B.  was  a 
benevolent,  as  well  as  conscientious  man ;  he 
had  ever  regretted  the  fate  of  poor  S.,  and  he 
now  felt  the  deepest  indignation  at  the  trio 
whom,  from  the  report  of  Mr.  W.,  he  believed 
to  have  appropriated  the  note.  He  applied  by- 
letter,  and  penonally,  for  the  restoration  of  the 
money;  but  met  only  shuffling  denials  and 
refusals.  A  rupture  then  took  place  between 
the  parties,  and,  with  Mr.  B.'s  concurrence,  a 
summons  was  served  by  W.  upon  the  three 
partners  of  the  dissolved  firm,  narrating  all  the 
circumstances  of  the  case,  and  concluding 
for  the  value  of  the  missing  note,  with  interest 
and  expenses.  An  agent  was  employed  in 
defence ;  and,  happily,  hke  Mr.  W.,  he  was  an 
honest  man.  Mr.  M.  observing  something 
suspicious  in  the  case,  assembled  the  three 
partners  in  his  chamber,  where  a  conversation 
somewhat  like  the  following  took  place : — 

"•Mr.  Jtf.  Well,  gentlemen,  your  defence 
in  this  case,  what  is  it  ? 

" '  Trio,  Oh,  there  is  no  proof  that  the 
pursuer's  father  lost  any  note,  or  that  we  found 
the  one  he  lost. 

'« '3f.  Did  any  of  you  find  a  Royal  Bank 
lOOZ.  note  at  the  time  and  place  stated  in  the 
summons? 

**  *  Trio.  Ay ;  but  what  proof  is  there  that 
it  is  the  one  he  lost,  if  indeed  he  lost  any 
note? 

•' '  M.  Did  you  at  the  time  know  of  the 
advertisements  and  reward  narrated  in  the 
summons  ? 

"  '  Trio,  Oh,  we  cannot  remember  these  fiu:- 
back  stories. 

"  '  3f.  Yes ;  but  I  see  you  do  not  deny  them» 
and  I  wish  to  know  if  you  yourselves  adver- 
tised the  finding  of  the  note,  as  was  clearly 
your  duty  as  honest  men  ? 

"  *  Trto.  No;  and  surdy  there  was  no  law 
of  the  land  which  obliged  us  to  do  so. 

** '  M,  Well,  gentlemen,  I  tell  you  frankly 
that  this  seems  to  me  an  ugly  afifair,  and  you 
had  better  settle  it,  for  certainly  I  shall  not 
defend  you. 
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•* '  Btnick  with  the  etraightforward  honesty 
of  their  own  agent,  the  partners  could  not  re- 
sist his  advice.  The  opposite  agent,  Mr.  W., 
was  sent  for,  and  asked  what  rate  of  interest 
he  demanded.  He  answered  to  Mr.  M., 
•  Whatever  vou,  sir,  as  agent  for  the  defen- 
dant, think  fair.*  *  Then,'  said  M., '  I  fix  it  at 
hank  interest ;'  and  the  matter  was  immedi- 
ately settled.' 

"  Thus  was  a  monstrous  wrong,  which  had 
heen  inflicted  hj  individuals  of  a  class  held 
generallv  in  respect,  redressed  hy  the  honesty 
and  zeal  of  two  memhers  of  a  profession  often 
spoken  of  as  wholljr  predatory  and  vile.  Could 
anything  show  us  in  a  more  expressive  light 
the  necessity  of  caution  in  applying  general 
characters  to  large  hodies  of  men  i" 


APPLICATIONS  FOR  RENEWAL  OF 

ATTORNEYS'  CERTIFICATES. 
On  the  last  day  rfMchaebnas  Term,  1845« 

Qttetn'8  Hkn^. 

Brown,  T.,  Wheat  Sheaf  Yard,  Farringdon 

St. ;  Newgate  Market. 
Brough,  John,  Heme  Bay. 
Barnes,  Henry,  Norwich. 
Bigland,    Charles    Ralph,    Beaumont  Street, 

Marylehone. 
Barher,  Vaughan,  Birmingham;  andBewdley. 
Cornish,  WiUiam,  Marazion. 
€o8tohadie,  Gearge  Palliser,  Hnshands  Bos- 
worth. 
CoUey,  Y^lliam,  Boston ;  Taunton ;  L'Orient, 

France. 
D'Oyly,  Rohert,  2,  Lyon  Inn;  Moreton  in  the 

Marsh ;  Auckland,  in  New  Zealand ;  and  on 

the  high  seas. 
Edmonds,  John  Hughes,  Llandrwfrefy. 
Edger,  H.,  1,  Field  Court,  Gray's  Inn ;  and 

Bolwell  St.,  Lamheth. 
Foot,  Chas.  Chalmers,  Sturminster;    Newton 

Castle;  MamhuU. 
Forrester,  Gilbert  Davis,  Hawk  Cottage,  Old 

Brompton. 
Grange,  Richard,  24,  Paddmgton  Street. 
Hunt,    Richard,    28,  Great  Leonard    Street, 

Finsbury. 
Laver,  George,  1,  Aldhous  Terrace,  Bamsbury 

Park ;  and  Lyminge,  near  Hythe. 
Littlewood,  John  William,  Godalming. 
Marshall,  J.  H.,  38,  Gt.  Dover  Road;  Brown 

low  Street ;  Upper  North  Place,  Gray's  Inn 

Road;  and  St.  John's  St. 
Nugee,  Francis  Jas.,  jun,,  Gloucester  Place, 

Regent's  Park. 
Nightingale,  Edward,  Stratford-upon-Avon; 

and  iTottingham. 
Poole,  Charles  Paris,  15,  Penton  Place,  Penton- 

viHe. 
Pyke,  Henry  Hugh,  87,  Chancery  Lane. 
Stephens,  Thomas,  7,  Upper  Queen's  Build- 
ings, Brompton. 
Stoddart,  C,  4,  Gamauit  PI.,  ClerkenweU; 

Upper  Rosomon  St. 


Skinner,  John,  4,  Webber  Street,  Blackfriars 
Road. 

SmaUwood,  Brook  Hector,  Newport,  Shrcyp- 
shire. 

Sunson,  Charles,  4,  Bird's  Buildings,  Isling- 
ton. 

Turner,  Joseph,  Sheffield. 

Tyrrell,  James,  Milford. 

Vyner,  Charles  James,  Ironmongers'  Hall; 
and  Nantwich. 

Walter,  Charles,  42,  Southampton  BuHdings, 
Chancery  Lane. 

Watson,  Charles,  Castleton,  near  Gmsborough. 

Warren,  Henry,  Canterbury. 

To  he  added  to  the  list  pursuaat  to  judget^ 

orders. 
Coyney,  Thoe.  E.,  Weston  Coyney,  StaflTord- 

shire;    the  High  Seas;     Auckland,   New 

Zealand. 
Bell,  Joseph  Copeland,  3,  Roebuck  Place,  Gt» 

Dover  Road. 

The  list  of  notices  of  admission  for  Hilary 
Term  will  be  commenced  in  the  next  number. 


LAW  LECTURES. 


OUTSTAKDING  TKRM8   ACT. 

The  usual  courses  of  lectures  at  the  Incor- 
porated Law  Societv  commenced  on  Monday,, 
the  3rd  instant.  Mr.  Caley  ShadweU  delivered 
his  first  lecture  on  the  Real  Property  Acts  of 
the  last  session.  He  commenced  with  the 
Outstanding  Terms  Act,  and  enlai^ed  on  the 
imperfections  of  the  law  which  the  act  was  in- 
tended to  remedy.  He  then  entered  du  the 
consideration  of  the  several  clauses.  For  the 
present,  we  are  able  only  to  state  the  result  of 
the  learned  lecturer's  opinion,  namely, — that  in 
ordinary  transactions,  such  as  the  case  of  a  tuu 
ant  in  fee  simple  who  pays  off  the  mortgage  and 
takes  an  assignment  of  the  term,  the  act  cleatly 
appUes :  but  where  there  is  an  outstanding 
term  assigned  to  a  trustee  for  the  mortgagee^ 
or  where  there  is  a  trust  under  settlement^ 
its  application  majr  be  doubtful;  and  until 
there  shall  be  a  judicial  decision  on  the  subject, 
it  will  be  expedient  for  practitioners,  in  com- 
pilicated  cases,  to  require  the  term  to  be  as- 
signed. We  hope  to  give  some  notes  on  the 
further  lectures  on  this  and  the  other  ne«r 
acts. 

Mr.  A.  J.  Stephens  mH  lecture  on  Manda- 
mus, Quo  Warranto,  Criminal  Information, 
Prohibition,  and  Evidence  in  Civil  and  Crimi- 
nal Proceedings. 

On  the  retirement  of  Mr.  Adams,  (after 
lecturing  three  years,)  Mr.  Samuel  MUler  has 
been  appointed.  He  will  treat  of  the  exdnstve 
jurisdiction  of  Courts  of  Equity ;  their  discre- 
tionary power,  particularly  in  regard  to  Coats ; 
the  Practice  of  the  Court  with  reference  to  the 
New  Orders;  and  the  alterations  eJBected  in 
the  Law  and  Practice  of  Bankruptcy. 
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DECISIONS  IN  THE   SUPE- 
RIOR COURTS. 


[Bqwrtedhy  Jm  H.  Cooks,  Esq,,  Barruter  at  Law,] 

AUGUST  1841. — AMBNDED 


ORDER  XXXVIII. 

BILL. — AN8WBR. — INSUFFICIENCY. 
VURRBR. 


•DE- 


Tke  word  "  demurrer,*'  in  the  38/A  Order  of 
August  1841,  construed  as  meaning  any 
demurrer  by  means  f^  which  a  defendant 
might    have  protected  himself  from  dis» 


Tie  master,  by  the  38M  Order,  hasjurisdic^ 
Hon  to  ascertain,  upon  exceptions  to  an 
r,  whether  a  bill  is  demurrable. 


T%e  distinction  between  demurrers  to  bills 
for  reUrf,  and  bills  for  discovery,  pointed 
msL 

In  certain  cases,  a  party  may  obtain  an  order 
for  leave  to  amend,  without  prefudice  to  the 
exceptwnSm 

The  plaintiff,  in  Maj  1844,  filed  his  original 
bill  for  the  administration  of  a  testator's  estate. 
The  defendant  filed  his  answer  in  Julv  follow- 
ing, admitting  the  will,  the  testator's  death, 
and  the  probate,  but  declining  to  answer  fur- 
ther^  ailqa^ing  that  the  bill  was  defective  for 
want  of  parties,  and  craving  the  same  benefit 
from  the  oliyaction  by  way  of  defence,  as 
thoogh  he  had  demurred.  In  October,  ex- 
ceptions for  insufficiency  were  filed ;  and  they 
were  allowed  in  Michaelmas  Term  following. 
Hie  defendant  then  ezoepted  to  the  report. 
These  exceptions  were  allowed,  and  the  plamtiff 
amfmdfd  nis  bill  bv  adding  parties.  The 
amended  bill  was  filed  in  February  1845,  and 
vas  answered  in  March  foUowinp^.  The 
ttnendment  consisted  merely  of  the  mtroduc- 
lion  of  the  absent  parties,  and  the  statements 
and  tnteiTogatoiies  relating  thereto.  The  in- 
torrogaftoiies  contained  in  the  original  and 
amended  hiDs  were  dul^  numbered,  the  de- 
mandant, the  executor,  bemg  required  to  answer 
"all  the  matters  aforesaid."  He  answered 
only  snch  interrogatories  as  had  been  intro- 
dnoed  in  the  amended  bill.  A  motion  was 
made  on  behalf  of  the  plaintiff  for  leave  to 
except  to  the  answer  to  the  original  bill,  or  to 
^  before  the  master  upon  the  former  ezcep. 
tions,  notwithstanding  the  order  of  Januarv 
90th,  1645,  or  that  the  court  would  mvike  sucn 
order  as  it  might  see  fit,  to  compel  the  execu- 
tor to  give  a  full  and  sufficient  answer.  This 
notion  was  dismissed  with  costs,  as  being 
irregular.  The  plaintiff  thereupon  filed  excep- 
tions to  the  answer  to  the  amended  bill,  which 
exceptions  the  master  allowed.  The  case  now 
came  before  the  court  for  argument,  upon  the 
defendant's  exceptions  to  the  master's  report. 

Mr.  RomUly,  m  support  of  the  exceptions, 
dted  Masarredo  v.  Maitland,  3  Mada.  66; 
Ouey  V.  Leighton,  2  S.  &  St.  234 ;  Glassington 
V.  Tkwmtes,  2  Hues.  458. 


Mr.  Stinton,  contri,  cited  Taylor  v.  Wrench 
gVes.  316;  MiUerr,  Wheatley,  1  Sim.  296; 
Buncombe  v.  Davis,  1  Hare,  193 ;  Baddeley  v. 
Curwen,  (see  ante,  p.  144.) 

July  26.    Sir  James  Wigram,  V.  C,   now 
gave  judgment. — "  In  the  cases  of  Timnng  v. 
Clarke,  2  Hare,  383 ;  Drake  v.  Drake,  ib.  647 ; 
Fttirthome  v.  Weston,  3  Hare,  387 ;  and  Woods 
V.  Woods,  ib.  411 ;  I  had  occasion  to  consider 
and  to  decide  upon  the  construction  of  the 
38th  Order  of  August  1841.    Since  those  cases 
were  decided  by  me,  the  same  question  as  aroso 
in  them  has  come  before  another  judge,  from 
whose  opinion  I  seldom  differ  without  greatiy 
distrusting  my  own ;  and  as  he  has  put  upon 
this  order  a  different  construction  from  that 
which  I  put  upon  it,  I  have  felt  bound,  in  this 
case,  to  re-consider  my  own  decisions.    The 
grounds  I  went  upon  in  those  cases  were  four : 
1st,  That    the  language  of  the  38th   Order 
strictly  interpreted  required  the  construction 
there  put  upon  it ;  2ndly,  That  the  order  would 
be   nugatory   unless   that  construction  were 
adopted;  3rdly,  That  the  order  was  intended 
to  have  tiie  effect  given  to  it  by  that  construe* 
tion ;  and,  4thly,  That  the  inconvenience  which 
is,  undeniably,  attendant  upon  that  interpreta- 
tion of  the  order  is  not  so  great  as  to  justify 
the  court  in  restricting  the  natural  meanmg  of 
the  words  in  which  the  order  is  expressed. 
As  to  the  first  ground,  if  the  defendant  may,  in 
the  words  of  the  order,  *  decline  answering  any 
interrogatory,  or  part  of  an  interrogatory,*  he 
may  do  so  as  to  every  interrogatory  in  succes- 
sion  falling  within  the  same  objection;  and 
the   word  'demurrer,'  which  occurs  in   the 
order,  must  be  held  to  mean  any  demurrer  by 
means  of  which  the  defendant  might  have  pro- 
tected himself  a^inst  discovery.     I  can  dis- 
cover no  ground  in  the  language  of  the  order 
for  saying  that  the  words  of  the  order  are  not 
so  large  as  I  understand  them  to  be.    With 
reference  to  the  second  ground,  if  the  word  de- 
murrer in  the  order  is  not  to  be  understood  in 
the  large  sense  in  which  I  understand  it,  it 
must  be  confined  to  demurrers  applicable  only 
to    particular   interrogatories,  tne  answer  to 
which  would  subject  the  defendant  to  jaann 
and  penalties,  or  to  a  forfeiture,  or  to  a  viok- 
tion  of  professional  confidence,  or  would  fall 
within  the  other  excepted  cases.    But,  in  such 
cases,  no  such  order  was  necessary,  for  the 
defendai^t,  notwithstanding  he  might  defend 
himself  by  answer,  and  not  by  demurrer  or 
plea,  might  always  have  declined  answering 
such  ouestions.      With  regard  to  the  third 
grouna,  it  may  be  observed,  that  the  38th 
order  was  one  of  those  sugffested  for  Lord 
Cottenham's  consideration,  and  for  that  of  the 
late  Mr.  Sutton  Sharpie  and  myself;   and  that 
some    considerable   time  intervened  between 
this  suggestion    and   the  publication  of  the 
orders.     I  have  no  means  of  knowing  what,  in 
the  mean  time,  passed  in  Lord  Cottenham's 
mind,  but  I  know  that  the  object  of  that  part 
of  the  order  was  explained  to  nim,  in  the  first 
instance,  and  that  in  accordance  with  what  I 
have  stated  in   Tipping  v.  Clarke,  as  to  the 
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alterations  intended  to  be  provided  for  by  the 
38th  Order,  it  was  thought  at  the  time  that 
alterations  rai^ht  usefully  be  made  where  the 
bill  was  demurrable,  although  the  cases  in 
which  the  discovery  could  only  be  covered,  by 
plea  were  advisedly  omitted.  As  to  the  fourth 
ground,  I  have  already  anticipated  and  referred 
to  all  the  inconveniences  supfgested  in  argu- 
ment; and  it  may  be  observed,  that  if  the  de- 
fendant should  put  on  the  file,  under  the  name 
of  an  answer,  a  paper  writing  not  fulfilling  the 
conditions  of  an  answer,  tbe  plaintiff  might  in 
this,  as  in  similar  cases,  insist  upon  its  being 
t^en  off  the  file.  The  observation,  that  the 
effect  of  my  construction  of  the  order  is,  to 
deprive  the  plaintiff  altogether  of  the  benefit  of 
the  practice  which  obliges  the  defendant,  if  he 
4emur  at  all  to  the  bill,  to  do  so  within  twelve 
days,  does  not  appear  to  me  to  be  well  founded, 
to  the  whole  extent  to  which  it  was  argued.  In 
cases  of  bills  of  discovery  only,  to  some  extent, 
the  objection  will  apply,  but  not  so  as  to  bills 
for  relief.  The  consequences  attendant  upon 
a  demurrer  to  a  bill  of  relief,  and  those  arising 
out  of  a  demurrer  to  a  bill  of  discovery  only, 
are  widely  different ;  for  this  reason,  that  m 
all  bills  praying  relief,  the  answer  being  filed, 
the  cause  may  be  brought  to  a  hearing  at  the 
option  of  the  plaintiff,  for  if  the  case  can  be 
proved  without  a  discovery  from  the  defend- 
ant, the  plaintiff  may  reply  to  the  answer,  and 
go  into  evidence.  It  was  said,  also,  that  the 
masters  have  no  jurisdiction  to  inquire  whether 
a  bill  is  demurrable  or  not,  upon  exceptions  to 
an  answer.  That  was  one  of  the  reasons  as- 
signed by  Lord  Eldon  why  a  party,  who  de- 
fended by  answer,  could  not  refuse  to  answer 
particular  interrogatories,  only  because  a  de- 
murrer to  the  whole  bill,  if  filed  in  time,  might 
have  been  sustained.  (Shaw  v.  King,  11  Ves. 
303;  Rowe  v.  Teed,  16  Ves.  377,  378  ;  Somer- 
viUe  V.  Mackay,  16  Ves.  382.)  He  said  that 
the  court  was  called  upon  to  overrule  the 
master's  decision,  without  being  in  a  condition 
to  say  that  the  master  had  been  wrong.  But 
if  the  construction  of  the  38th  Order  be  that 
which  I  have  supposed  it  to  be,  that  order  has 
given  the  master  jurisdiction.  The  only  other 
point  which  arises  in  the  present  case  is  this, 
the  defendants  say  that  the  plaintiff,  by  amend- 
ing the  bill,  has  admitted  the  former  answer  to 
be  sufficient,  and  that  he  cannot  now  take 
exceptions  to  it.  The  answer  to  this  is  ob- 
vious. The  first  bill  having  been  amended 
only  by  adding  parties,  toffether  with  such 
charges  as  account  for  the  addition,  that  takes 
the  case  out  of  the  rule  relied  upon  by  the 
defendant.  (Taylor  v.  Bailey,  3  M.  &  C.  647.) 
If  it  were  not  for  the  expense,  I  sfabuld  per- 
haps consider  the  more  convenient  course  to 
be  that  which  the  plaintiff  pursued  in  Wood*  v. 
Woods,  namely,  to  obtain  an  order  for  leave  to 
amend  without  prejudice  to  the  exceptions; 
but  if  the  plaintiff  will  not  pursue  that  course, 
I  think  tne  master's  decision  right.  The 
reason  given  for  not  answering  parts  of  the 
original  bill,  is  stated  in  the  answer  to  be,  that 
the  original  bill  is  demurrable,  and  if  that  ob- 


jection is  removed  by  amendment,  it  no  longer 
applies.  The  observations  in  Taylor  v,  Bailey 
clearly  point  oat  what  the  practice  of  the  court 
must  be  in  a  case  like  this  with  reference  ta 
the  38th  Order.  I  think,  therefore,  that  the 
master  was  right  in  his  view  of  the  case ;  but  I 
still  think,  (and  that  in  accordance  with  the 
opinion  of  many  others,)  that  if  the  order  is  to 
remain  in  operation,  it  would  be  convenient  t9 
have  a  supplemental  order,  so  as  to  get  rid  of 
the  inconveniences  which  certainly  do  eidst. 
Another  ground  which  was  argued  in  support 
of  the  exceptions,  and  which  seems  to  be  good 
in  part,  if  not  to  the  full  extent,  was,  that  the 
amendment  comprises  new  facts,  to  which  the 
answer  to  the  original  biU  did  not  apply;  and 
therefore,  that  the  answer  to  some  of  the  in- 
terrogatories ought  to  have  been  repeated  as  to 
those  new  parts,  and  that  the  exceptions  to  the 
master's  report  being  general,  are  clearly  too 
large.  (Mazarredo  v.  Maitland,  3  Mad.  66  ; 
Taylor  v.  Bailey,  ante;  Partridge  v.  Hayerqftp 
11  Ves.  670.)  I  think,  therefore,  that  the 
master  was  rignt.  The  exceptions  must  be 
overruled.  I  shall  give  no  costs  of  the  excep- 
tions, or  of  the  motion.  The  deposit  must  be 
returned. 

Kay  y.  WalL  lincoln's  Inn,  July  23  &  26, 
1845. 

<Stteen'0  J^nti. 

(Before  the  Four  Judges.) 

[lUpoiied  by  John  Hamertov,  Esq.,  BarriOir'ai- 
Law.] 

TROVBR.  —  CONVBR8ION.  —  LBATB     ANI> 
LICBNOB. 

A.,  a  wharfinger,  delivered  goods  to  B,  by  mftf- 
take,  who,  when  the  mistake  was  discovered 
had  sold  a  portion  of  them,  but  who  offered 
to  give  up  the  remainder,  and  pay  a  reasomr' 
able  sum  for  those  sold.  Held,  that  under 
the  plea  of  leave  and  licence  there  was  a 
conversion,  by  dieposina  qfpart  qf  the  goods 
after  the  mistake  had  been  discovered  :  and 
that  the  qualified  property  which  A.  had  m 
the  goods  was  not  terminated  by  delivery 
to  B.  under  a  mistake. 

Trovbr.  Plea :  1 .  Not  guilty ;  2.  Not  pos- 
sessed;  3.  Leave  and  licence.  The  case  waa 
tried  before  Lord  Denman,  C.  J.,  at  the  sitting 
in  London  after  the  last  Trinity  Term.  The 
plaintiff  was  a  wharfinger,  who  received  certain 
crates  of  earthenware,  marked  in  such  a  manner 
as  induced  him  to  believe  they  were  intended 
for  the  defendant,  who  was  a  dealer  in  such 
goods,  llie  defendant  thought  the  crates  were 
not  intended  for  him,  but  the  plaintiff  said  they 
must  belong  to  him,  and  accordingly  sent  them 
to  his  premises.  The  defendant  unpacked  the 
good  and  had  disposed  of  a  portk>n  of  them, 
when  the  plaintiff  discovered  that  a  mistake  had 
been  committed,  and  that  they  were  intended 
for  another  person.  The  plaintiff  then  re- 
quested the  defendant  to  restore  the  goods, 
when  he  was  unable  to  do  so,  having  sold  & 


St^l>erior  Cowtts  Qmm'a  B€neh.^Q.  J3.  PracHee  Court. 


35 


portion  of  them,  bnt  he  was  wilUnff  to  restore 
the  remainder^  and  to  pay  a  fair  and  reasonable 
price  for  the  portion  that  he  had  sold.  This 
offer  was  refused,  and  a  verdict  passed  for  the 


Mr.  BrawtweU  now  moved  for  a  rule  to  show 
canae^  why  there  should  not  be  a  new  trial,  on 
the  gxx>und  of  misdirection  of  the  learned 
judge.  Hie  action  of  trover  assumes,  that  the 
plamtiff  has  some  good  ground  of  complaint. 
As  against  a  wrong  doer  the  plaintiff  might 
hanre  a  good  cause  of  action,  but  there  was  no 
omversion  on  the  part  of  the  defendant,  except 
that  which  took  ^ce  by  the  leave  and  licence 
of  the  plaintiff.  The  plaintiff  as  wharfinger  had 
onjv  a  qualified  property  in  the  goods,  and  that 
had  ceased  when  he  voluntarily  gave  up  posses- 
aon  of  them  to  the  defendant.  In  case  the 
property  bad  consisted  of  goods  of  a  perishable 
nature,  such. as  wine,  and  that  had  been  con- 
sumed, the  plaintiff  could  not  have  supported 
the  action  of  tiovef. 

Mr.  Justice  fVilliafns.  I  think  the  action  of 
trtwer  can  be  supported.  When  the  plaintiff 
disoovered  the  mistake  he  had  a  right  to  see  it 
rectified.  I  think  there  was  a  conversion  when 
the  defendant  refused  to  deliver  up  that  portion 
of  the  goods  which  remained  unsold. 

Mr.  Justice  Coleridge.  I  think  there  was  a 
conyernon,  and  that  the  plaintiff  has  a  right  to 
retain  the  verdict,  on  the  plea  of  leave  and 
licence.  After  the  mistake  was  discovered  by 
the  plaintiff,  part  of  the  goods  was  disposed  of 
by  the  defendant,  which  would  amoimt  to  a 
conversion.  I  do  not  think  that  the  special 
poperty  which  the  plaintiff  had  in  the  goods, 
IS  fimited  in  the  manner  contended  for  by  Mr. 
BramweiL  The  leave  and  licence  of  the  plain- 
tiff was  shown  to  arise  out  of  a  mistake, 

Mr.  Justice  Wightnum.  This  case  turns  on 
tiie  plea  of  leave  and  licence.  I  do  not  think 
that  the  qualified  property  in  the  goods  ceased 
when  there  was  a  delivery  by  mistake.  Then 
there  was  a  leave  and  licence  for  a  certain 
period,  which  was  terminated  by  discovering 
the  ndstake,  and  part  of  the  goods  was  dis' 
posed  of  afterwards. 

Lord  Denman,  C.  J.,  concurred. 

Rule  refused. 

Basset  y.Pearce,  Q.B.  Michaelmas  Term, 
1845. 


ATTORNBT. — SHBRIFF.— ACTION   FOR   FBB8. 

A,  OM  attorney,  sent  a  writ  of  ca.  sa.  to  the 
sheriff  to  be  executed.  The  sheriff  executed 
the  writ. 

Quaere — Can  tks  sheriff  maintain  an  action 
against  the  attorney  for  his  fees  for  the  eere- 
ea^HMi  of  the  writ,  or  must  the  action  be 
brought  against  the  party  in  the  original 


AseunpsiT  for  work  and  labour  in  the  exe- 
cution of  a  writ  of  ca,  sa.    Plea,  non  assumpsit. 

The  pl^tiff  was  the  sheriff  of  the  county  of  ^ 
Brecon,    llie  defendant  was  an  attorney,  and 


had  as  such  issued  a  ca,  sa.  in  the  case  of  Hux- 
am  V.  Roberts,  in  which  he  had  acted  as  attorney 
for  Huxam.  He  sent  the  writ  in  a  letter  to  the 
plaintiff,  desiring  bim  in  the  usual  manner  to 
execute  it.  The  letter  began  with  the  words— 
"  Huxam  v.  Roberts.  I  send  you  a  writ  in  this 
case."  The  cause  came  on  for  trial  before  Mr, 
Justice  Coltman,  who,  on  proof  of  these  facts 
expressed  his  opinion,  that  the  credit  must  be 
taken  to  have  been  given,  not  to  the  attorney 
but  to  the  principal  in  the  original  action :  he 
therefore  directed  a  nonsuit. 

Mr.  V,  Williams  now  moved  to  set  aside  this 
nonsuit  and  have  a  new  trial.  The  sheriff  here 
could  know  nothing  of  the  party,  and  perhaps 
would  not  have  given  him  credit,  but  he  knew 
the  attorney  in  the  way  of  business,  and  at  once 
acted  on  his  instructions.  There  was  no  case 
in  point  upon  this  particular  matter,  but  in 
Dew  V.  Parsons,*  an  action  of  this  kind  was 
brought  by  the  sheriff,  and  the  defendant,  who 
was  an  attorney,  was  allowed  to  set  off  a  sum  of 
money  which  he  insisted  on  as  an  excess  paid 
above  a  legal  fee.  There  was  no  question  there 
raised  as  to  the  propriety  of  maintaining  such 
an  action  as  the  present,  and  that  case  was, 
therefore,  though  only  indirectly,  an  authority 
in  favour  of  this  action. 

The  court  granted  a  rule  to  show  cause; 

Mabey  v.  Mansfield,      Michaelmas  Term, 

1845.  

<9utcn'fi  IScnct  Vracttrc  Conrt. 

[Reporied  hy  Edwab©  Lawks,  Esq.,  BarritUr-aX- 
Law."} 

CHANGING  THB   VENUE. 

The  venue  may,  since  the  stat,  S  Sf  6  Will.  4, 
c,  76,  be  changed  to  Bristol  between  the 
Summer  and  Lent  assizes,  vpon  the  usual 
affidavit  that  the  cause  of  action  arose  there 
and  not  elsewhere  ;  and  tiie  rule  for  so 
changing  it  is  absolute  in  the  first  instance^ 

Carrow  moved  for  leave  to  change  the  venue 
from  Middlesex  to  Bristol,  upon  the  usual 
afiidavit,  that  the  cause  of  action  arose  in 
the  city  and  county  of  Bristol  and  not  else- 
where. The  question  was,  he  said,  whether 
this  could  be  done  in  Michaelmas  Term, 
there  being  no  Lent  assizes  at  Bristol. 
Before  the  stat.  5  &  6  W.  4,  c.  76,  such  an 
application  would  not  have  been  granted  be- 
tween the  Summer  and  Lent  assises,  unless  by 
consent  or  upon  an  affidavit  of  merits,  by  reason 
of  Bristol  being  excepted  from  the  operation  of 
the  act  39  G.  3,  c.  52,  s.  1,  which  enacted,  that 
"  in  every  action,  whether  the  same  be  transitory 
or  local,  which  shall  be  prosecuted  or  depending 
in  any'*  "court  of  record  at  Westminster,  and  in 
every  indictment  removed,"  &c.,  "and in  every 
information,"  &c.,  "  and  in  all  cases  where  any 
person  or  persons  shall  plead  to  or  traverse  any 
of  the  facts  contained  in  the  return  to  any  writ 
of  mandamus,  if  the  venue  in  such  action,"  &c. 
"  be  laid  in  the  county  of  any  city  or  town  cor- 
porate within  "  England,  "or  if  such  writ  o£ 

•  2  Bam.  &  Aid.  562. 
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mandamiu  be  directed^  Sec.,  that  it  shall  and  may 
be  lawful  for  the  court  in  which  rach  action^ 
Indictment,  information,  or  other  proceeding 
shall  be  depending,  at  the  prayer  and  instance 
of  any  prosecutor  or  plaintiff  or  of  any  defend- 
ant, to  direct  the  issue  or  issues  joined  in  such 
action,"  &c.  ''to  be  tried  by  a  jury  of  the  county 
next  adjoining  to  the  county  of  such  city  or 
town  corporate,  and  to  awara  proper  writs  of 
venire  and  distringas  accordingly,  [if  the  said 
court  shall  think  it  fit  and  proper  so  to  do.*' 
That  exception,*^  however,  was  repealed  by  sec. 
109  of  the  5  &  6  W.  4,  c.  76,  and  since  the 
passing  of  that  act,  if  the  venue  be  originally 
laid  in  or  afterwards  changed  to  Bristol,  the 
court  may  at  the  instance  of  either  plaintiff  or 
defendant  direct  the  cause  to  be  tried  in  the 
next  adjoining  county.  The  plaintiff,  therefore, 
will  not,  if  the  venue  be  changed  to  Bristol,  be 
subjected  to  any  unreasonable  delay,  for,  if  he 
please,  he  may  still  go  to  trial  at  the  next  Lent 
assizes  for  Gloucestershire,  which  by  schedule 
C.  of  the  5  &  6  W.  4,  is  to  be  considered  as  the 
county  next  adjoining  to  Bristol. 

Patteson,  J.,  acceded  to  the  argument,  and 
granted  a 

Rule  absolute  accordingly. 

Cole  V.  Gain,    Michaelmas  Term,  Nov.  3, 
1845. 


Common  9Um. 

FRACTICB.  —  JUDGMENT  AS  IN  CASE  OP  A 
NONSUIT. 

It  is  no  answer  to  a  rule  for  judgment  as  in 
ease  of  a  nonsuit,  that  the  action  is  brought 
for  a  sum  recoverable  in  a  court  of  requests. 

The  plaintiff  brought  an  action  to  recover  a 
debt  of  3/.  7s,  Finding  that  he  ought  to  have 
sued  in  a  local  court  of  requests,  and  that  he 


had  obtained  after  a  role  for  judgment  as  in 
case  of  a  nonsnit,  whereby  the  proeeedingB 
were  stayed.  He  cited  Low  v.  PtaooA, 
Barnes,  316,  to  show  that  a  discontinuanoe  is 
a  "proceeding." 

Chamell,  Seijeant,  contrii,  submitted  thi^^  a 
discontinuanoe  was  a  withdrawal  from  the  suit, 
and  not  a  proceeding;  and  he  sought  to  ^s- 
tinguish  Low  v.  Peacock  from  the  present  esse, 
on  the  ground  diat  there  the  rule  to  discontinvui 
was  a  rule  nisij  whereas  here  it  was  a  common 
side-bar  rule,  absolute  in  tiie  first  instance. 

Per  curioM.—lt  is  difiieult  to  say  that  a  rule 
to  discontinue  is  not  a  step  in  the  cause.  To 
perfect  it,  there  must  be  a  taxation  of  coets  ; 
and  that  clearly  would  be  taking  a  step  in  the 
e.  I  see  no  sufiident  reason  to  dispute 
the  authority  of  the  case  in  Barnes* 

Rtde  absolute. 

Murray  v.  Siher,  E.  T.  1845. 

[Reported  hy  A.  P.  Hurlstovb,  Esq.,  BarruLsrHOr' 
ZawJ 

ATTORNEY. — 8IONBD   BIU«. — COSTS. —  VttA 
OF   EXCHANGE. 

Where  a  bill  of  exchange  or  other  security  is 
given  to  an  attorney  on  account  of  costs,  he 
may  bring  an  action  on  such  security, 
aUhough  he  has  not  delivered  a  signed  bill. 
It  is  no  objection  to  such  security  that  it 
includes  future  costs. 

AaeuMPSiT  by  drawer  against  acceptor  of 
several  bills  of  exchange. 

Plea,  that  the  bills  were  given  for  the  amoant 
of  fees,  charges,  and  disbursements  due  and  to 
be  due  from  the  defendant  to  the  plftiiitiff  for 
work  and  labour  as  an  attorney  ana  solicitor  ; 

^  and  that  the  plaintiff  did  not,  one  month  before 

would,  by  the  operation  of  ^the  local  act  and  of  the  commencement  of  the  suit,  deliver  to  die 
the  5  &  6  Vict.  c.  97,  be  Uable  to  pay  costs  to  j  defendant  a  bill  of  such  fees,  charges,  and  dia- 
the  defendant,  even  if  he  succeeded  in  estab-  bursements,  subscribed  with  the  proper  hand 
lishing  his  claim,  he  declined  to  proceed ; ;  of  the  plaintiff, 
whereupon  the  defendant  obtained  a  rule  nisi      To  tms  plea  the  plaintiff  demurred. 


for  judgment  as  in  case  of  a  nonsuit. 

dhamieU,  Serjeant,  who  showed  cause,  sub- 
mitted that  the  proper  course  would  be  to 
enter  a  stet  processus. 

ByleSf  Serjeant,  contrk,  objected  to  a  stet 
processus,  and  insisted  that  he  ought  to  have 
his  rule  made  absolute. 


V.  Williams,  who  appeared  to  support  the 
demurrer,  was  stoppea  by  the  court,  who 
called  on 

Lush  to  support  the  plea.  —  The  plea  is 
framed  on  the  37th  section  of  the  6  &  7  Vict, 
c.  73,  which  enacts,  that  no  attorney  or  solici- 
tor shall  maintain  any  action  for  the  recovery 


Per  curiam.  —  The  plaintiff  ought  to  have 'of  his  fees,  charges,  or  disbursements,  until 

after  the  expiration  of  one  month  from  the  time 
that  he  shall  have  delivered  a  bill.  [Paribe,  B. 
That  does  not  prevent  him  from  suing  on  any 
security  which  his  client  may  give.  Unless  the 
client  could  recover  back  the  money  if  he  paid 
the  bill,  this  plea  is  no  defence  to  the  action.] 
The  statute  may  be  pleaded  at  any  time  before 
actual  payment.  A  Dili  of  exchange  is  no  pay- 
ment of  a  debt;  after  it  is  dishonoured  the  party 
may  sue  on  the  original  consideration.  The 
fact  of  the  defendant  being  unable  to  recover 
back  the  monev  if  paid,  does  not  affect  the  pre- 
sent question,  for  between  the  immediate  parties 
the  consideration  of  a  bill  or  note  may  always 
be  disputed.    An  insolvent  dpbtor  who  gives  a 


known  his  rights  when  he  brought  the  action. 
He  must  give  a  peremptory  undertaking. 

Rule  accordingly. 
Nicholson  v.  Jackson,  £.  T.  1845. 

PRACTICE.  — JUDGMENT  AS  IN  CASE  OP  A 
NONSUIT. — DISCONTINUANCE. 

Hie  plaintiff  cannot  have  a  rule  to  discontinue 
pending  a  rule  which  stays  the  proceedings. 

Dowling,  Serjeant,  obtained  a  rule  nisi  to  set 
aside  a  rule  to  discontinue,  which  the  plaintiff 


Th«  exception  is  contained  in  s.  10. 


CSbaaMry  Comb  JUtte* 


3r 


bin  for  a  debt  iBMrted  in  his  sdiedok,  cannot 
recover  l>ack  the  money  if  be  pays  the  bill,  but 
if  be  is  sned  upon  the  bill  be  may  plead,  that 
the  CQnnderatiou  was  a  debt  inserted  in  bis 
sdiednle.  Here  the  plaintiff  is  in  fact  suing  for 
his  fees,  cham^  and  disbursements.  {Pol- 
lodt,  C.  B.  He  is  only  suing  on  a  security 
vUch  must  be  considered  as  gxiren  on  account ; 
inrtead  of  pHeadiuff,  he  should  bare  taken  out  a 
fommmm  to  tax  me  bill,  and  stay  proeeedings 
on  payment  into  court  of  the  sum  fomid  due  on 
taiHtioii.]  Another  objection  is,  that  the  bills 
were  given  not  only  for  costs  then  due  but  for 
future  costs.  The  court  invariably  set  aside 
judgments  entered  up  on  warrants  of  attorney 
given  for  future  costs.  [Parke,  B.  But  that 
does  not  vitiate  the  contract.  There  is  no 
question  &at  the  plea  is  bad.] 

Judgment  for  plaintiff. 
Jeffreys  v.  Ewms,    Exdiequer.   T.  T.,  June 
4,  1845. 
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VCctsCiancellor  of  QFnglanlr. 

PLEAS,    OSUURRERS,    CAUBES,    AND     FURTHER  DI- 
RECTIONS. 

Nev.  24fft,  Huxtnble  v.  The  Stste  of  IHinois,  dem. 

Wood  V.  Parr«  dem.  * 

HoUingsworth  t^.  Grasett,  dem. 

Langaton  «.  Manby,  objection  as  to  parties. 

Hunt  o.  Kemp,  dem. 

Darner  o.  Blount,  dem. 

Stotely  0.  Chad  wick,  dem. 

Mayor  &c.  of  Rochester  v,  Lee,  dem. 

Bryan  v.  Twigg,  Blackwell  Carr,  ezona.  Air.  dirs. 
suppi.  bill  and  petn. ;  Blackwell  o.  Bryan,  cause  by 
order. 

Lewis  «.  Hinton. 

After  Term.  Grand  Junction  Canal  Co.  v.  Dimes, 
at  request  of  deft. 

Wilson  V.  Williams. 

Nicholson  v.  Wilson,  Pinder  v.  Wilson,  fur.  dirs. 
bthd. 

To  fix  a  day.  Day  is  v.  Chanter 

Jenkins  o.  Briant,  fur.  din.  and  costs. 

Atkinson  v.  Jones,  Athinson  v.  Manley. 

Nixon  V,  Taff  Vale  Railway  Co.,  Nixon  v.  Acn« 
man. 

Friswell  o.  King,  fur.  dira.  and  costs  and  petn. 

Smith  «.  Warde,  fur.  din.  and  costs. 

Caches  v,  Warner,  Gacbes  v.  Pilkington. 

Lake  v.  Tucker 

Mayor,  &c  of  Louth  t^.  Warden,  &c.,  of  Louth 
Free  SchooL 

Goodall  V,  Maxwell,  Goodall  v.  Crane. 

Blackburn  v.  Staniland . 

Champion  v.  Champion. 

Hill  V.  Hanson,  exons. 

Sanden  v.  Sanders,  cause,  Same  o.  Same,  fur.  dira. 
and  costs. 

Godkin  v,  Macdonold. 

Jones  V.  Francis. 

Langston  v.  Cozens,  Langston  o.  Leaver. 

Gregson  «.  Hindley. 

Roberts  v,  Thomas,  otherwise  James. 

Cbeeseman  v.  Vincent. 

Mayo  V.  Roake. 

Ware  v.  Rowland. 

Richards  v,  Perkins,  Richards  o.  Stokes,  Richards 
V,  Myles,  fur.  dirs.  and  costs. 

Attorney-Gen.  v.  Earl  of  Devon. 

Beale  o.  Boot,  fur.  dirs.  and  costs. 

Heam  v.  Way. 

Willis  v.  Jones. 

Haslewood  o.  Partridge,  fur.  din.  and  petn. 

Jones  V,  Jones,  4  causes. 

Harris  v.  Davidson. 

Davis  V.  Best 

Parker  v.  Goude. 

Beckwith  v,  Hawkins,  Copeland  «.  Hawkins, 
fur.  dirs.  and  costs. 

Burton  V.  Taylor. 

Johnson  o.  Forrester,  fbr.  dira.  &  costs. 

Short,  Duff  o.  Denton,  fur  dira.  and  costs. 
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Ross  V.  Bliok. 

Jones  V.  Dyer,  fur.  dirs.  and  costs. 

Henderson  v,  Eason,  exons. 

Searle  v.  Law,  fnr.  dirs.  and  costs. 

Ferrabee  v.  Lewis,  for.  dirs.  and  costs. 

May  V.  Stephens. 

Short,  Dawe  w.  Read,  fur.  dirs.  and  costs. 

Harcourt  v.  M'Cabe. 

Booth  V.  Cheswick,  ezons. 

Fumess  v.  Mashiter. 

Short.  Foster  «.  Selby. 

Allibone  v.  Jones. 

Smith  V.  Sherwood. 

Short,    Attorney-Gen.  ©.  Barraclongh. 


vittseianttnox  mmm  »nue. 

CAUSES,  FUCTHKR  DIBECTIONS,  AND  EZCBPTXONS. 

Robinson  v,  Lizardi,  dem. 
Tarbuck  v.  Martin,  fur.  dire,  pt.hd. 
Dodsworih  v,  Kinniard,  at  request  of  deft..  Same 
V,  Same. 

After  Tirm.     Hobson   v.  Everett,  Hobson  v. 
Ferraby. 
.4  Burnie  r.  Getting. 

Smyth  V.  Graham. 

Hatfield  ».  Wells. 

Parry  v.  Maddocks,  ezons. 
^  Morgan  v,  Maynard,  Morgan  v,  Kave. 

Galton  V.  Emiss,  Galton  v.  Smith,  "fur.  dirs.  and 
costs. 

Parlabean  v.  Goose. 

Livesay  «.  Willcock. 

Adams  v.  Barry. 

Murray  v,  Murray,  fur.  dire,  and  costs 

Gregson  v.  Heathcote,  fur.  dirs.  and  costs. 

Davies  V,  Davies. 

Clouch  V.  French,  exons.  fur.  dirs.  and  coste. 

Woodward  v.  Miller. 

Grey  v,  Reynolds. 


CAUSES,  FURTHER  DIRECTIONS,  AND  EXCEPTIONS. 

When  iuppL  bill  set  down,  Adie  v.  Walford,  Wal- 
ford  V.  Adie. 

To  apply  to  L,  C.   Atkinson  u.Boyes. 

Wood  ».  Freeman. 

Way  V.  Bassett,  Wav  «.  Follett,  part  hd. 

3rd  Nov,  Sharp  v,  1  aylor,  exons.  2  sets.  Same  v, 
Stnie,  fur.  dire.  and.  costs. 

SndNov,  Hillv.  Davies. 

MhNov,    Dykes  u.Farr. 

Wavell  V.  Sunderland,  fur.  din.  and  petn.  pt.  hd. 

Monypenny  v,  Dering. 

Buckell  V,  Blenkbom. 

^wt,  Sayer  ©.  Sayer. 

Winter  v.  Derrick. 

Holt  V,  Dewell,  fur.  dire,  and  costs. 

Norman  v,  Fraser,  Norman  v.  Few,  Norman  v, 
Tompkins,  fur.  dirs.  and  cosu. 

Hicks  V.  Winterbottom. 

Winckwortb  v.  May. 

Falkner  ».  Lord  Wyndford,  fur.  dirs.  and  costs. 

Short,  Pooley  r.  Majoribanks. 

Harris  v.  Slade,  fur.  dire,  and  costs. 

Hicks  V.  Flower,  fur,  dirs.  and  costs. 

Harris  v,  Lewis. 

Meynick  v.  Laws. 

Horlook  V.  Patch,  ezons. 


COMMON  LAW  CAUSE  LISTS. 

[Concluded  from  p.  20,  ante,'\ 

^tueit'f  Btiul. 

^MSUr  Term^  1845. 

MUUimt,-^.  G.  Chuck  v,  Bennett;  Same  v. 
Same ;  May  and  wife  v,  Burdett ;  Crocker  v.  Mue- 
grove  and  another ;  Normansel  v.  Creft ;  Johnson 
and  another,  assignees,  &c.  v.  Wolsey ;  The  Qneen 
V.  Hon.  E.  Pelham. 

JLondon, — Ford  v,  Demford,  executor,  De  Medina 
i;.  Grore ;  Rooker  and  othera  v.  Percy;  Bowles  v* 
Millbourn ;  Alfred  v,  Farlow ;  Meare  v.  Green ;  The 
Queen  v,  Douglas. 

H^rft.~Griffiths  v,  Lewis. 

Surrey. — Solomon  v.Lawson;  Dobson.  Knt.,  and 
another  y.  Blackmore,  the  elder ;  Barnett  v,  Gra- 
ham ;  Girdiestone  v,  M'Gouran,  in  replevin. 

BttcArs.— Rowles  v.  Senior  and  others  ;  Brj'ant  v. 
Jennings. 

Cambridge. — Lavton  v.  Hurry, 

Chester, — Doe  d.  her  Majesty  v.  Archbishop  of 
York  and  oihers ;  Stewart  v,  Wilkinson. 

Wilts, — Lee  v.  Merrett. 

Dtfiwn.— Doe  d.  E.  of  Egremont  v.  Courtnny ; 
Doe  d.  Dajmun  v,  Moore ;  Wood  v,  Hewett ;  Bar- 
ratt  V.  Oliver ;  Doe  d.  several  dems.  of  Molesworth, 
Bt.  and  others  v.  Sleeman  and  another;  Tanner^ 
executrix,  &c.  v.  Moore. 

Somerset, — Lambert  v.  Lyddon. 

Lancajter.— The  Queen  t;.  Guardians  of  Rochdale 
Union. ' 

Nartkumbertand. — Bolam  v,  Shaw ;  Davidson  v* 
Reed. 

Durham,  —  Ray  v.  Thompson;  The  Queen  v. 
Great  North  of  England  Railway  Co. ;  HansLil  v. 
Hutton,  Esq. 

Tork, — Doe  d.  Lord  Downe  v.  Thompson ;  Lord 
Viscount  Downe  v,  Thomson  ;  Phillips  «.  Broadley  ; 
Fetch  and  wife  v,  Lyon ;  Brown  v.  Ayre  ;  Wilson 
V,  Nightingale  and  others ;  James  v.  Brook. 

LioerpooL — Cannall,  dk.  v,  Gandy. 

LtTieolu, — Saffery  v.  Wray, 

Noiu^ — Parker  v,  Dennett. 

Xde«itsr.P-Hassell  V.  Homing;  Doe  d.  Bowley 
and  othere  v.  Barnes. 

Warwick, — Blakesley  v.  Small  wood  and  another. 

Oxford.— ToWett  v,  Hon.  J.  H.  D.  Astley. 

Stafford, — Inskeep  v.  Harper  and  others. 

S'a/tfp.— Stokes  v.  Boycott,  Esq.,  in  replevin. 

JlfcmmoulA.— Priekett  v.  Gratrex  ;  Williams  «• 
Stiven. 

Gloucester.— Clntterbuck  v.  Halls. 

C^^smor^aii.— Doe  d.  Simpson  v,  John. 

Tried  during  Easter  Term,  1845. 
Middlesex^ — Hopkins  v.  Richardson. 

Trinity  Term,  1845. 
Middlesex,^'Rich  v.  Dix ;  Curling  v.  Shepherd. 
London,  ~~  Sheriugham  v,  Collins ;  Day,  by  her 
next  friend  v.  Edwards ;  Sedgwick  v.  Hammon. 

TrtM^  during  Trinity  Term,  1845. 
Middlesex, — Paull  v.  Simpson ;  Mitchell  o.  King* 

SPICIAL  CASES   AKO   DSUURKBRS. 

Michaelmas  Term,  1845. 
Elwell  V,  Birmingham  Canal  Company,  special 
case. 
Mayor,  &c.  of  Litchfield  v,  Simpson,  dem. 
Wrightup  V.  Greenacre,  dem. 
Clarke  and  others  v.  Tinker,  special  case. 
Pilkinborn  v,  Wright,  dem. 
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Nicbolss  «•  Wright,  dem. 

Ward  and  otliert  v.  Ixiadoa  and  Blaokwall  Rail* 
way  Company,  dem. 

Gosling  V.  Velej  and  another,  dem. 

Roe  d.  Jackflon  and  others  v.  Hartshorn  and 
others,  special  esse. 

Page  V.  Hatchett,  dem. 

Bratton  V.  Sbenll,  dem. 

Young  and  another  v.  Tagg,  dem. 

Lomas  v.  Ashwonb,  special  ease. 

Chawner  v.  Commings,  special  case. 

Hott  V.  Morrell  and  another,  dam* 

Short  V.  Stone,  dem. 

Rnmball  and  another  v.  Mount,  special  ease. 

Wakefeld  and  another  v.  Brown,  dem. 

Boisson  «•  Stannton  and  another,  dem, 

Oliveraon  and  another  v.  Brightman  and  others, 
special  case. 

Bold  and  another  v.  Rotherham,  special  case. 

Barlej  «.  Walford,  dem. 

AHport  «•  Nott,  dem. 

Crow  V.  Falk  and  another,  dem. 

LoTolock  V.  Franklyn  and  another,  executors*  &c. 

Harritoo  v.  Yardy  aod  another,  in  reploTin,  dem. 
Same  v.  Fenwiek,  in  replerin,  dem. 
Hawkins  snd  another  v.  Beoton,  dem. 
Pamell  «•  Jones,  dem. 
Baillie  v.  Moore,  Esq.  dem. 
Symonds  «.  Harding,  elk.  dem. 
Braithwaite  o.  Gardiner,  Bt.  dem« 
Harrold  v.  Whitaker,  dem. 
Doe  d.  Earl  of  Egremont  o.  Stephens,  special 
case ;  Same  v.  Same,  ditto ;  Same  «.  Same,  ditto. 
Seott  V.  Hartley,  dem. 
Dale  V.  Pollard  and  others,  special  easei 
Pollitt  V.  Forrest  and  others,  error. 
Stephenson,  executor,  &c.  v.  Newman,  Secy .,&c. 


Barker  and  othera,  v.  Butcher,  dem. 

SwoUow  V.  Ridgway,  dem. 

Churley  v.  Boycott  the  younger,  dem. 

Scadding  «.  Lorant,  special  case. 

Vine  and  another  v.  Bird,  dem. 

Rigby  V.  Weymouth,  dem. 

E&oods  V.  Evans,  dem. 

Carter  e.  Nichols,  dem. 

Vine  and  another  v.  Bird,  dem. 

Dobbie  V.  Patchett,  dem. 

Higgina  V.  Thomas,  dem. 

Garrett  v.  Dryden,  Bu,  dem. 

Taylor  v.  Brook,  dem. 

Giles  V.  Giles,  dem. 


Covnioit  9I^M* 

Remamet  Paper  cfMidiadmat  TtTm,  9  Ffcr.,  1845. 

EnloTgitd  RuUu 
To  1st  day. — Ilderton  v.  Sill. 
To  2nd  day^ — Tolson  v.  Bishop  of  Carlisle  and 
othen. 

]V«i0  TriaU  rf  t/oAer  Term  hit. 
Lrad0».F— Robertson  v.  Jackson  and  others* 

Nem  TriaU  of  Trinity  Term  kut. 
Iokc/m.  —  Campbell  e.   Webster;    Snelling  v. 
Goorles. 

CUR.    AD  YDLT. 

Pim  9.  Grazebrook  and  another. 

Coxbead  «.  Richards. 

Blackham  V.  Fugfa. 

Fatteraon  and  others  v.  HoUsnd  and  othen. 


Demwner  Paper  of  MichoMlnua  Term,  9  Viet.,  1845. 
Monday  .    .    Nor.  3 1 

Tuesday      .    .    .    4  f  Motions  in  arrest  of  jadg- 
Wednesday  •    •    .    5 1       ment. 
Thursday    .    .    .    6J 
Wednesday,    .    .It     Special  arguments. 

Bell  and  othen,  assignees,  e.  Coleman. 

Smith  V.  Nesbitt. 

Hinton  v.  Acraman 

Doe  Woodnall  and  others  e.  Woodnall  and  an- 
other. 

GiHon  V.  Dears. 

Tempeat  and  another  v.  Kilner. 

Firas  v.  Nicbolls. 

Wood  V.  Kerry. 

Chspmsn  v.  Sutton. 

Wilkins  v.  Hopkins. 

Friday,  Nor.  14.    Special  arguments. 

Wsde  V.  Simeon. 

Atkins  V.  Humpheiy,  sued  with  another. 

Johnson  and  another,  assignees  v.  Wellesley. 

Wednesday,  Nor.  19.    Special  arguments. 
Friday,  SI.  ditto. 

Cx()tqtur  of  9U9$. 

PXBXMPTOar   PAPER. 

For  Miehaelmoi  Term,  9  Viet,^  1845. 

To  be  called  on  the  fint  day  of  the  Term,  after  the 
motions,  and  to  be  proceeded  with  the  next  day,  if 
necesssry  before  the  motions. 

Jnne  3, 1845d— Cock  v.  Gent  and  othen. 

SPBCtAL   PAPIR. 

For  ATiehaelmoi  Term,  9  Viet,,  1845. 
Remanets  for  Trinity  Term,  1845.  - 
For  Judgments 
Duncan  v.  Benson,  dem. 

(Uesrd  Snd  Jnne,  1845.) 
Slater  and  wife  v.  Dangerfield.  Special  case,  by 
order  of  Mr.  Baron  Rolfe. 

(Heard  tOth  June  1845.) 

For  Argument, 

Davis  V.  Nutt,  dem. 
(To  stsnd  orer  until  similar  case  disposed  of  in 
Common  Pleas.) 

Offbr  V.  Windsor,  dem. 

Doe  d.  Sams  v.  Garlick,  speoisl  case,  by  order  of 
Mr.  Baron  Rolfe,  part  heard  S7th  Jan.  1845. 

Berins  v.  Holme,  dem. 

Smyth  V.  Holmes,  dem. 

Clarke  and  another,  executon,  &c.  v.  RiohardsoD, 
administrator,  &o.,  dem. 

Ing^m,  executrix,  &c.  v.  Harris,  dem. 

Ewart,  a  pauper,  v.  Jones,  dem. 

Brittain  v.  Lloyd,  specisl  case,  by  order  of  Nisi 
Prins. 

The  Earl  of  Rosse  v.  Weinman,  special  case,  by 
order  of  Mr.  Baron  Parke. 

Sutcliffe,  assignee,  &c.  v,  Brooke,  dem. 

NSW   TRIAL   PAPER* 

For  Michaelnuu  Term,  9  Viet.,  1845. 
For  Arguments 
Mored  Hilary  Term,  1845. 
London,  Lord  Chief  ftaron.— Newall  v.  Webster 
and  othera. 

(Moved  Easter  Term,  1845.) 
York,  Mr,  Justice  C9/tman.— Hale  v,  Oldroyd. 
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Bankruificy  Bmimd^-^LMtr  Box, 


latrpoa,  Mr.  JuitiM  WigktmMhr^JAnhtnaBa  v. 
Marrow.  ^  ^  ,         ■       ^ 

MiddUtex,  Lord  ChirfBar§tu—Be\ch€t  and  othart, 
assigneea^  &o.  v.  Magnay  and  others  ;  Saiae  9, 
Sanw* 

Moved  Trinity  Term,  1845. 

HiddUux,  Ltrrd  ChUf  BarMi«— Bartlet  v.  Beoion ; 
WiUiama,  wbo  sued,  &c.  v.  Newton. 


BANKRUPTCY   DIVIDENDS    DECLAKED. 
JVvm  S€pt.  30th,  to  iSth  Oct.  1845^  both  mehmve. 

AsUiam,  S.,  Bradford,  Commission  Agent.     Div. 

lid. 
Atkinson,  G.,  Monkwearmontbshore,  Hsrdwtreman. 

Final  div.  |di  of  a  peony. 
Bainbridge,  J.,  Richmond,  York,  Ironfennder.  Final 

dir.    Is.  lOid. 
BarroD,G.,Dayies  Street, Berkeley  Square, Builder. 

Dir.Sid. 
Bazley,  J.  U.,  Manchester,  Cotton  Maanfiwtner. 

Div.  2s.  6}d. 
Berwick,  J.,  Windhill,  Cslverlcy,  York,  Worsted 

Staff  Manufacturer.    Div.  2s.  Id. 
Bowen,  W.,  Merthyr  Tydvil,  Grocer.    Div . Is.  Sd. 
Bres,  J.  J.,  Chester,  Tailor.    Div.  lOs. 
Britton.  W.,  Bonowby,  Yoik,  Linen  Cloth  Manu- 
facturer.   Div.  lid. 
Clarke,  W.,Sfaeffie]d,  Builder.     Div.  dd. 
Clegg,  £.,  Waithland,  Rochdale,  Flannel  Maaa- 

facturer.    Div.  4}d. 
Coates,  W.,  aau.,  and  W.  Coates,  inn.,  Newcastle- 
upon-Tyne,  WiaeMeMhanU.  Final  Div. 4s.  9d. 
^  of  a  penny. 
Cockbura,  J„  New  Broad  Street,  Merchant.     Div. 

Is. 
Cooke,  H.,  Liverpool ,  Painter.    Div.  «s.  2d. 
Couchman,  J.  T.,  High  Street,  Kensington,  Builder. 

Div.  9d. 
Crossfield,  A.,  91,  Whitechspel  Road,  Scrivener. 

Div.  Is.  4d. 
Deakin,  J.    Final  div.  lO^d. 
Dobson,  L.,  Leeds,  Cloth  Manufacturer.     Final 

div.  IJd. 
Farron,  J.,  Nine  Elms,  Surrey,  Corn  Dealer.    Div. 

9d. 
Fisher,  G.,  Bradford,  Dealer.    Div.  Ss. 
Fossick,  S.,  late  of  Mumford  Court,  Milk  Street, 
Cbeapside,  Umbrella   Manu£ictan^.       Div. 
Hd. 
Foster,  W.,  Liverpool,  Tsyor.     Div.  6d. 
Foster,  G.,  Carlisle,  Innkeeper.    Final  div.  Ifd. 
Gibbs,  J..  42,  Jermyn  Street,  Scrivener.    Div.  6d. 
Gilchrist,  G.,  and  J.  M.  Gilchrist,  Liverpool,  Mer- 
chants.   Div.  9d. 
Hsrrison,    W.,  Woodhouse  Carr,  Leeds,  Pattern 

Dyer.    Div.  9s.  6d. 
Hosledeo,   J.,  Bolton-le-Moors,  Cotton    Spinner. 

Div.2a.6d. 
Hick,  J.  A.,  Leeds,  Carver.    Final  div.  4e.  3d. 
Hiogley,  N.    Final  div.  l^d. 
Holroyd,  J.,  Wheatley,  York,  Cotton  Warp  Maker. 

Div.  18.  5d. 
Humphrey,  T.,  sen.,  and  T.  Humphrey,  jun..  King- 
ston-upon.HulI,  ShipwrighU.     Div.  on  sepa- 
rate estate  of  T.  Hnmpfarey,  sen.,  8s.,  on  sepa- 
rate estate  of  T.  Humphrey,  Jan.,  dir.  Ifis. 


Hunt,  C.  J.,  21,  Cork  Street,  Burlington  Gsrdens, 
and  64,  St.  James  Street,  BOliiird  Tsble  Msiker. 
Div.  9s. 

Hunter.  B.  H.,  Liverpool,  Merohsnt.    Div.  Is. 

Jeeves,  T«,  Hitchin,  Hertford,  Bricklayer.  DiT. 
2s.  4d. 

Jones,  W.,  Acton,  Grocer-Fsrmer.    Dtr.  7d. 
Kiplinff,  R.,  and  W.  Atkinson,  Wood  Street,  Cheap- 
side,  WarehooseoMn.     Div.  Is.,  on  separate 
estate  of  R.  Kipling.     Final  div.  15s. 
Lambert,  J.,  Dnriiam,  Grocer.    Final  div.  2d. 
Libbis,  S.,  Stratton,  St.  Mary,  Norfolk,  iDnkMper. 

Div.  2s.  Id. 
Msnwaring,   W^  BinDrnghmn,  Soigeon.      Final 

div.  7f  d. 
Mean,  J.,  Leeds,  Grocer.    Div.  Ss.  4d. 
Miller,  J., «nd  G.Cradock,  Stockton-on-Tees,  Pstent 

Sail  Cloth  and  Rope  Manufacturer.    Div.  on 

separate  estate  of  G.  Gradock«  lOJd.     Finn 

div.  ls.5d. 
Milne,  J.,  High  Crompton,  Lsncaster,  Dealer.  J)i%m 

5s.  10^. 
Monckman,  T.  M.,  Bradfoid,Tobacoonist.  Final  div. 

9d. 
Newton,  J.,  J.  W.  Newton,  and  F.  Newton,  Ro- 

theram.  Spirit  Merchants.    Dir.  6s.  8d.    On 

separate  estate  •f  J.  Newton,  div.  20s.    On 

separate  of  J.  W.  Newton,  div.  7s.     On  sepa- 
rate estate  of  J.  Newton,  div.  Is.  6d. 
Nichol,  H.,  Greetland,  Halifax,  Wonted  Spinner. 

Finaldir.  Is.  64. 
Pearson,  J.  E.,  Sheffield,  Wine  Merchsnt.    Final 

div.  Is. 
Pearson,  L.,  Newcastle-upon-Tyne,  Leather  Cntter. 

Div.  Is.  6d. 
Phillips,  J.,  and  T.  Pearaon,  Finsbury  House,  South 

Place,  Finsbury,  Sflk  Dressen.    Div.  12s. 
Revely,  T.,  junr.,  Newcastle-upon-Tyne,  Plumber. 

Div.  2fl. 
RostroD,    L.,    and  J.  Edenfield,    Manufactnrers. 

Final  div.  If^. 
Saffran,  H.  J.  E.,  Hudderafield,  Cloth  Merchant. 

Div.  Is.  8d. 
Scott,  W.,  Birmingham,  Gun  Maker.    Final  dir. 

4}d. 
Thackrey,  J.,  Leeds,  Draper.    Div.  8s. 
Thompson,  W.,  Rawdon,  York,  Cloth  Manufacturer. 

Final  div.  68.  Id. 
Wood.  J.,  now  or  late  of  Leeside,  Saddleworth, 

York,  Merchant.    Div.  2s.  6d. 


THE  EDITOR'S  LETTER-BOX. 

But  few  decisions  on  points  of  practice  hare 
yet  occurred  in  the  present  term.  Some  of 
them  will  be  found  in  the  present  number,  and 
we  shall  procure  as  eaily  a  report  as  possible  of 
that  dass  .of  cases,  lliis  department  of  our 
work  we  hope  to  make  generally  useful  as  a 
record  of  decisions  on  matters  of  practice  in  all 
the  courts  of  law  and  equity. 

The  subject  of  the  proposed  removal  of  the 
courts  has  attracted  the  attention  of  the  public 
papers,  particularly  the  Time*,  the  Chromele, 
and  the  Globe,  and  thev  are  all  in  favour  of  the 
measure.  We  are  glaa  to  find  that  our  plan  of 
the  site  and  the  surrounding  inns  of  court  con- 
tained in  our  last  number,  has  been  favourably 
regarded  by  our  rraderst 


^f)t  aegal  (f^bgetbet* 


SATURDAY,  NOVEMBER  15,   1845. 


**  Qood  nagis  «d  not 
Pettmet,  et  nemn  nMliim  eit,  agitmni.* 

HOKAT. 


COMMONS  INCLOSURE  ACT. 
8  4  9  ViGT.  c.  118. 


Thb  new  statutes  relating  to  the  Law 
of  Beal  Property  and  the  Administration 
of  Justice,  most  of  which  passed  at  the 
dose  of  the  last  session^  were  printed  as 
speedily  as  possible  ia  our  last  voluine, 
and  followed  bj  explanatory  notes.  There 
area  few  other  acts,  important  in  themselves, 
init  not  coming  under  either  of  the  classes 
we  have  mentioned,  and  these  we  shall 
dispose  of  before  Christmas.  Amongst 
them  is  the  Act  '*  to  facilitate  the  Inclo- 
sure  and  Improvement  of  Commons  and 
Lands  held  in  common,  the  Exchange  of 
Lands,  and  the  Division  of  intermixed 
Lands ;  to  provide  Remedies  for  defective 
or  incomplete  executions,  and  for  the 
non-execution  of  the  powers  of  general 
and  local  Inclosure  acts ;  and  to  provide 
for  the  revival  of  such  powers  in  certain 
cases."  This  act,  after  much  opposition  and 
debate,  passed  both  houses,  and  received 
the  royal  assent  on  the  8th  August  last. 

The  preamble  states  the  various  objects 
of  the  act,  which  are  mainly  indicated  in 
the  title,  but  may  be  conveniently  sub- 
divided, as  follow : — 

1.  To  &cilitate  the  inclosure  and  im- 
provement of  commons  and  other  lands 
now  subject  to  rights  of  property,  which 
obstruct  cultivation  and  the  productive 
employment  of  labour. 

2.  To  facilitate  such  exchanges  of  lands 
and  such  division  of  lands  intermixed  or 
divided  iato  convenient  parcels,  as  may  be 
beneficial  to  the  respective  owners. 

3.  To  provide  remedies  for  the  defective 
or  incomplete  execution  and  for  the  non- 
execution  of  powers  created  by  general 
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and  local  acts  of  inclosure,  and  to  autho- 
rise the  revival  of  such  powers  in  certain 
cases. 

The  act,  consisting  of  169  sections^ 
occupying  76  pages  of  the  folio  edition,  is 
too  long  for  entire  insertion  in  these  pages ; 
but  many  parts  of  it  should  be  known  to 
our  readers,  and  we  shall  therefore  lay 
before  them  some  of  the  clauses,  and  such 
an  abstract  of  the  others  as,  we  trust,  will 
be  deemed  sufficient. 

1.  Two  commissioners  are  to  be  appointed 
by  one  of  the  Secretaries  of  State,  and  such 
commissioners,  with  the  Chief  Commissioner 
of  Woods  and  Forests^  are  to  cany  the  act  into 
effect. 

2.  The  First  Commissioner  of  Woods  and 
Forests  to  be  chairman  of  commissioners. 
Style  of  commissioners  to  be  ''  The  Inclosure 
Commissioners  for  England  and  Wales."  To 
have  a  common  seal. 

3.  Commissioners  to  make  annual  reports; 
and  also  special  reports. 

4.  Power  to  appoint  and  remove  assistant 
commissioners,  secretarv,  clerks,  &c. 

5.  Appointments  under  this  act  limited  to 
five  years. 

6.  Salaries  and  allowances :  1,500/.  to  one 
commissioner ;  3  guineas  per  day  to  assistant 
commissioners,  and  traveUing  expenses. 

7.  Allowances  and  salaries  to  be  paid  out  of 
the  Consolidated  Fund. 

8.  Commissioners  and  assistant  commission- 
ers to  make  a  declaration. 

9.  Documents  of  the  Hthe  Commissioners 
may  be  used.    Power  to  summon  witnesses. 

10.  Commissioners  may  delegate  powers  to 
assistant  commissioners. 

The  following  are  the  descriptions  of 
land  subject  to  be  inclosed  under  thb 
act: — 

1 1.  All  lands  subject  to  any  rights  of  common 
whatsoever,  and  whether  such  lights  may  be 
exercised  or  enioyed  at  all  times,  or  may  be 
exercised  or  enjoyed  only  during  limited  times. 
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seaions,  or  periods,  or  be  subject  to  any  sus- 
pension or  restriction  whatsoever  in  respect  of 
the  time  of  tbe  enjojrment  thereof;  all  gated 
and  stinted  pastures  in  which  the  property  of 
the  soil  or  of  some  part  thereof  is  in  the  owners 
of  the  cattle  gates  or  other  gates  or  stints,  or 
any  of  them ;  and  also  all  gated  and  stinted 
pastures  in  which  no  part  of  the  property  of 
the  soil  is  in  the  owners  of  the  cattle  gates  or 
other  gates  or  stints,  or  any  of  them ;  all  land 
held,  occupied,  or  used  in  common,  either  at  all 
times  or  during  any  time  or  season,  or  peri- 
odically, and  either  for  all  purposes  or  for  any 
limited  purpose,  and  whether  the  separate 
parcels  of  the  several  owners  of  the  soil  shaU 
or  shall  not  be  known  bv  metes  or  bounds  or 
otherwise  distingpiishable ;  all  land  in  which 
the  property  or  right  of  or  to  the  vesture  or 
herbage,  or  any  part  thereof,  during  the  whole 
or  any  part  of  the  year,  or  the  property  or  right 
of  or  to  the  wood  or  underwood  gromng  and 
to  grow  thereon,  is  separated  from  the  pro- 
perty of  the  soil;  and  all  lot  meadows  and 
other  kiids  the  occupation  or  enjo^ent  of  the 
separate  lots  or  parcels  of  which  is  subject  to 
interchange  among  the  respective  owners  in 
any  known  course  of  rotation  or  otherwise, 
shall  be  land  subject  to  be  inclosed  under  this 
act. 

The  following  lands  are  excluded  from 
the  powers  of  the  act :— , 

12.  That  no  waste  land  of  any  manor  on  which 
the  tenants  of  such  manor  have  rights  of  com- 
mon, nor  any  land  whatsoever  subject  to  rights 
of  common  which  may  be  exercised  at  all 
times  of  every  year  for  cattle  levant  and  cou- 
chant  upon  other  land,  or  to  any  rights  of 
common  which  may  be  exercised  at  all  times 
of  every  year,  and  which  shall  not  be  limited 
by  number  or  stints,  shall  be  inclosed  under 
this  act  without  the  previous  authority  of  par- 
liament in  each  particular  case,  as  hereinafter 
provided ;  provided  also,  that  neither  this  act, 
nor  anything  which  may  be  done  under  or  by 
idrtue  thereof,  shall  authorise  to  be  made  any 
embankment,  erection,  or  encroachment  with- 
out the  consent  of  the  commissioners  for  exe- 
cuting the  office  of  Lord  High  Admiral  of  the 
United  Kingdom  of  Great  Britain  and  Ireland, 
and  where  the  consent  of  an^  grantee  of  the 
office  of  Admiral  or  Vice  Admird  might  have 
been  required  by  law  if  this  act  had  not  been 
passed,  the  consent  also  of  such  grantee,  in  or 
upon  the  shore  of  any  harbour,  or  the  bank  of 
any  navigable  river  so  far  as  the  tide  flows  up 
the  same,  or  shall  give  to  or  confer  upon  any 
person  any  right,  title,  estate,  or  interest  to  or 
m  any  such  embankment,  erection,  or  en- 
croachment already  made,  other  than  what  he 
may  legally  have  at  the  time  of  the  passing  of 
this  act,  or  confer  upon  any  person  whatsoever 
any  right,  tide,  estate,  or  interest  whatsoever 
in  any  lands  or  soil  whereon  the  tide  of  the  sea 
flows  and  re-flows. 

13.  That  no  part  of  the  New  Forest  in  the 
county  of  Southampton,  or  of  the  Forest  of 


Dean  in  the  county  of  Gloucester,  shall  be  land 
subject  to  be  enclosed  under  this  act. 

14.  That  no  lands  situate  within  fifteen 
miles  of  the  city  of  London,  or  within  two 
miles  of  any  cit^  or  town  of  ten  thousand  inha- 
bitants, or  withm  two  miles  and  a  half  of  any 
city  or  town  of  twenty  thousand  inhabitants,  or 
within  three  miles  of  any  city  or  town  of  thirty 
thousand  inhabitants,  or  within  three  miles 
and  a  half  of  any  city  or  town  of  seventy  thou- 
sand inhabitants,  or  within  four  miles  of  an^ 
city  or  town  of  one  hundred  thousand  inhabi- 
tants, shall  be  subject  to  be  inclosed  under  the 
provisions  of  this  act  without  the  prerious 
authority  of  parliament  in  each  particular  case, 
as  hereinafter  provided ;  and  in  all  such  cases 
the  number  of  inhabitants  shall  be  ascertuned 
by  the  then  last  parliamentary  census  thereof, 
and  that  the  distance  shall  be  measured  in  a 
direct  line  from  the  town  hall,  if  there  shall  be 
any  town  hall,  or  if  there  shall  be  no  town  hall, 
then  from  the  cathedral  or  church,  if  there 
shidl  be  onlv  one  church,  or  if  there  shall  be 
more  churcnes  than  one,  then  from  the  princi- 
pal market  place  of  any  such  city  or  town. 

15.  That  no  town  green  or  village  green 
shall  be  subject  to  be  inclosed  under  this  act; 
provided  that  in  every  case  in  which  an  inclo- 
sure  of  lands  in  the  parish  in  which  such  town 
green  or  village  green  may  be  situate  shall  be 
made  under  the  authority  of  this  act  it  shall  be 
lawful  for  the  commissioners,  if  they  shall 
think  fit,  to  direct  that  such  town  green  or 
village  green,  provided  such  green  be  of  equal 
or  greater  extent,  bo  allottd  to  the  church- 
waraens  and  overseers  of  the  poor  of  such 
parish,  in  trust  to  allow  the  same  to  be  used 
for  the  purposes  of  exercise  and  recreation,  and 
the  same  shaU  be  aUotted  and  awarded  ac- 
cordingly, in  like  manner,  and  with  the  like 
provisions  for  making  or  maintaining  the 
lencea  thereof,  and  preserving  the  surface 
thereof,  and  draining  and  levelling  the  same 
where  occasion  shall  require,  as  hereinafter 
directed  concerning  the  allotments  to  be  made 
for  the  purposes  of  exercise  and  recreation; 
and  such  green  mav  be  so  aUotted  in  addition 
to  other  land  which  may  be  allotted  for  the 
purposes  of  exercise  and  recreation,  or,  if  the 
commissioners  shall  think  it  sufficient,  mav  be 
allotted  in  substitution  for  other  land  wnich 
might  have  been  required  to  be  allotted  for 
such  purposes;  and  in  every  case  in  which 
such  town  green  or  village  green  shall  adjdn 
land  subject  to  be  enclosed  imder  this  act,  and 
shall  not  be  separated  from  such  land  by  fences 
or  known  bounds,  the  commissioners  shall,  in 
the  provisional  order  concerning  such  indosure, 
set  out  a  boundarvlinebe^een  such  green  and 
the  adjoining  land,  and  shall  in  dieir  annual 
genertd  report  mention  and  describe  such 
boundary. 

The  following  are  declared  to  be  the 
persons  interested  in  lands  for  the  pur- 
pose of  applicationa  under  the  act: — 

16.  The  persons  interested  in  lands  subject 
to  be  inclosed  under  this  act,  or  otherwise 
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■nbiect  or  to  become  subject  to  the  provisionB 
of  this  act,  shall  be  deemed  to  be  the  persons 
heremafter  mentioned,  and  no  others ;   (that  is 
to  say,)  the  persons  who  shall  be  in  the  actual 
possession  or  enjoyment  of  any  such  land  or 
any  part  thereof,  or  any  common  or  common 
light  thereon,  or  any  manor  of  which  such 
Imd  or  any  part  thereof  ««hall  be  waste,  or  who 
shall  be  in  the  actual  receipt  of  the  rents  and 
profits  of  such  land  or  part  thereof,  common, 
or  common  right,  or  manor  respectively,  (ex- 
cept any  tenant  for  life  or  lives  or  for  years 
holdin{(  under  a  lease  or  agreement  for  a  lease 
on  which  a  rent  of  not  less  than  two  thirds  of 
the  dear  yearly  value  of  the  premises  com- 
prised therein  shall  have  been  reserved,  and 
except  any  tenant  for  years  whatsoever  holdings 
under  a  lease  or  agreement  for  a  lease  for  a 
term  which  shall  not  have  exceeded  fourteen 
years  from  the  commencement  thereof,  and 
except  any  tenant  from  year  to  year  at  will  or 
sufferance,)  and  that  without  regard  to  the  real 
amount  of  interest  of  such  persons;   and  in 
every  case  in  which  any  such  land,  common, 
or  common  right,  or  manor,  shall  have  been 
leased  or  agreed  to  be  leased  to  any  person  or 
persons  for  life  or  lives  or  for  years  by  any 
lease  or  agreement  for  a  lease  on  which  a  rent 
of  not  less  than  two  thirds  of  the  clear  yearly 
value  of  the  premises  comprised  therein  shall 
have  been  reserved,  and  in  every  case  in  which 
any  such  land,  common,  or  common  right,  or 
manor,  shall  be  in  the  possession  of  a  tenant 
from  vear  to  year  at  will  or  sufferance,  or  shall 
have  been  lesuBed  or  agreed  to  be  leased  for  a 
term  which  shall  not  haw  exceeded  fourteen 
years   from  the    commencement  thereof,  the 
person  who  shall  for  the  time  being  be  entitled 
to  the  said  land,  common,  or  common  right,  or 
manor,  in  reversion  immediately  expectant  on 
the  term  created  or  agreed  to  be  created  by 
such  lease  or  agreement  for  a  lease  respectively, 
or  subject  to  the  tenancv  from  year  to  year  at 
«^  or  sufferance,  shall  be  deemed  for  the  pur- 
poses of  this  act  to  be  the  person  interested  as 
aforessdd  in  respect  of  such  land,  common, 
or  common  right,  or  manor ;  and  in  every  case 
in  which  any  such  land,  common,  or  common 
right,  or  manor,  as  aforesaid,  shall  have  been 
leased  or  agreed  to  be  leased  to  any  person  for 
life  or  lives  or  for  years  by  any  lease  or  agree- 
ment for  a  lease  in  which  a  rent  less  than  two 
thirds  of  the  clear  yearly  value  of  the  premises 
comprised  therein  shall  have  been  reserved, 
and  of  which  the  term  shall  have  exceeded 
Coorteen  years  from  the  commencement  thereof, 
the  person  who  shall  for  the  time  being  be  in 
the  actual  receipt  of  the  rent  reservM  upon 
snch  lease  or  agreement  for  a  lease  shall,  jointly 
with  the  person  who  shall  be  liable  to  the  pay- 
ment of  such  rent  of  such  land,  common,  or 
common  right,  or  manor,  be  deemed  for  the 
patposea  of  this  act  to  be  the  person  interested 
m  respect  of  such  land,  common,  or  common 
right,  or  manor  respectively;    and  in  every 
case  in  which  any  person  shall  be  in  posses- 
sion or  enjoyment  or  receipt  of  the  rents  or 
profits  of  any  such  land,  common,  or  common 


right,  or  manor,  under  any  sequestration,  ex-  • 
tent,  elegit,  or  other  writ  of  execution,  or  as  a  ' 
receiver  under  anv  order  of  a  court  of  equity, 
the  person  who  out  for  such  writ  or  order 
would  have  been  in  possession,  enioyment,  or 
receipt  of  the  rents  and  profits,  shall,  jointly 
with  the  person  in  possession,  enjoyment,  or 
receipt  by  virtue  of  such  writ  or  order,  be 
deemed  for  the  purposes  of  this  act  to  be  the 
person  interested  in  respect  of  such  land, 
common,  or  common  right,  or  manor  respec- 
tively. 

17.  That  whenever  her  Majesty  shall  be 
interested  in  land  as  aforesaid,  the  First  Com- 
missioner of  her  Majesty's  Woods,  Forests, 
Land  Revenues,  Works,  and  Buildings  for  the 
time  being,  or  in  case  her  Majesty  shall  be  so 
interested  in  right  of  the  duchy  of  Lancaster, 
the  Chancellor  of  the  duchy  of  Lancaster,  shall 
for  the  purposes  of  this  act,  and  to  the  extent 
of  such  respective  interest,  be  substituted  for 
the  person  interested  as  aforesaid. 

18.  That  whenever  the  Duke  of  Cornwall 
shall  be  interested  in  land  as  aforesud,  the 
Lord  Warden  of  the  Stannaries  shall  for  the 
purposes  of  this  act,  and  to  the  extent  of  such 
mterest,  be  substituted  instead  of  the  person 
interested  as  aforesaid. 

19.  That  whenever  an  interest  in  land 
according  to  the  provisions  of  this  act  shall  be 
vested  in  several  persons  as  co- trustees  or  in 
joint  tenancy,  sucn  persons  shall  for  the  pur- 
poses of  this  act  be  considered  as  jointly  in- 
terested, and  entitled  to  one  vote  only  in  re- 
spect of  their  joint  interest ;  but  any  one  or 
more  of  such  persons  may,  unless  the  other  or 
others  of  them  shall  dissent  therefrom,  act  or 
vote  under  this  act ;  and  the  majoritv  in  num- 
ber of  any  such  persons  may,  notwithstanding 
any  dissent  of  the  minority,  act  or  vote  under 
this  act  in  the  same  manner  as  if  all  such  per- 
sons had  concurred;  and  whenever  several 
persons  as  tenants  in  coparcenary  or  in  common 
shall  be  so  interested,  each  coparcener  or 
tenant  in  common  shall  for  the  purposes  of 
this  act,  and  to  the  extent  of  the  value  of  his 
respective  undirided  share,  be  deemed  sepa- 
rately interested  and  entitled  to  vote  as  if  he 
were  tenant  in  severalty.  . 

20.  That  whenever  any  person  interested  m 
land  as  aforesaid  shall  be  an  infant,  lunatic, 
idiot,  feme  covert,  or  under  any  other  legal 
disability,  or  beyond  the  seas,  the  guardian, 
trustee,  committee  of  the  estate,  husband,  or 
attorney  respectively,  or  in  default  thereof, 
such  person  as  may  oe  nominated  for  that  pur- 
pose by  the  commissioners,  and  whom  they  are  ^ 
hereby  empowered  to  nominate  under  their 
hands  and  seal,  shall  for  the  purposes  of  this 
act  be  substituted  in  the  place  of  such  person 
so  interested. 

21.  Attorneys  may  be  appointed  by  persons 
interested.    Form  of  power  of  attorney. 

The  following  is  the  mode  preacribed 
for  estimating  proportional  interesU  : — 

22.  That  the  proportional  value  of  the  re- 
spective interests  of  the  several  persons  in 
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Umted  in  any  land  snlject  to  be  indoaed 
oader  tins  act,  or  othemnae  subject  or  to  be* 
come  aabject  to  the  provifiions  of  this  act, 
sbaU,  80  far  as  relates  to  the  power  to  sifirn  any 
application,  or  to  give  any  notice  or  consent,  or 
to  vote  at  any  meeting  under  this  act,  be  esti- 
mated as  bereloafter  mentioned ;  (that  is  to  say,) 
where  thdr  interests  shall  be  in  respect  of  land 
or  other  rateable  property,  then  according  to 
the  proportional  sums  at  which  such  land  or 
rateable  pn^rty  shall  be  rated  to  the  relief  of 
the  poor;   and  when  their  interests  shall  be 
in  respect  of  rights  of  common   enjoyed  or 
daimed  in  respect  of  any  land,  and  not  defined 
by  numbers  or  stints,  then  according  to  the 
proportional  sum  at  which  the  land  in  respect 
of  which  they  enjoy  or  claim  such  rights  of 
common  shall  be  rated  to  the  relief  of  the 
poor ;  and  in  case  such  interests  shall  be  in 
respect  of  rights  in  a  gated  or  stinted  pasture, 
or  of  other  rights  defined  by  numbers  or  stints, 
then  according  to  the  proportional  amount  of 
their  respective  numbers  or  stints ;  but  in  case 
snch  interests  shall  be  in  respect  of  rights  of 
common  in  gross,  not  rated  to  the  relief  of  die 
poor,  and  not  defined  by  numbers  or  stints,  or 
m  case,  from  any  other  cause,  it  shall  appear 
to  the  coDunissioners,  or  to  the  assistant  com- 
missioner presiding  at  any  meeting  held  for  the 
purposes  of  this  act,  imj)racticable  to  estimate 
such  proportional  value  in  manner  aforesaid,  it 
shall  be  lawful  for  the  commissioners  or  such 
assistant  conmiissioner  to  direct  in  what  man- 
ner such  proportional  value  shall  be  estimated, 
regard  being  had  to  the  circumstances  of  each 
particular  case :  Provided  alwa]rs,  that  in  every 
case  in  which    such  assistant   commissioner 
shall   have    directed   in  what   manner  such 
proportional    vahie  shall  be  estimated  under 
the   power   hereinbefore   contained   he    shall 
specially    report   to    the    commissioners    the 
circumstances    under   which   it    shall    have 
become    necessary    to    exercise  such    power, 
and  the  directions  he  shall  have  given  in  the 
exercise  thereof. 

23.  That  the  proportional  value  of  the  in- 
terest of  the  lord  of  a  manor  interested  as  lord 
in  any  land  subject  to  be  inclosed  under  this 
act,  or,  in  case  there  shall  be  several  lords  of 
a  manor  or  lords  of  several  manors  so  interested 
in  any  land  subject  to  be  inclosed  under  this 
act,  the  proportional  value  of  the  respective 
interests  of  such  lords,  shall  for  the  purposes 
afotesaid  be  estimated  in  such  manner  as  the 
commissioners  may  direct. 

24.  Commissioners  to  frame  forms  of  appli- 
cations, &c. 

25.  Upon  application  to  the  commissioners, 
an  assistant  commissioner  to  inquire  into  the 
expediency  of  proposed  inclosure. 


30.  AUotments  for  exercise  and  rscgeiliott 
may  be  reqfured  as  conditions  of  indoeurs. 

31.  Allotments  for  labonriBg  poor. 

32.  Acta  lor  the  indosure  of  lands  in  ponu- 
ance  of  the  reports  of  the  commissioners  to  be 
deemed  public  general  acta. 

33.  Meeting  for  appointing  valuer. 

34.  Instmcdons  to  valuer. 

35.  Valuer  may  be  assuted  by  an  assistint 
commissioner. 

36.  Alterations  in  the  instructions  to  vainer 
by  coDunissioners  not  to  be  acted  upon  unless 
sanctioned  by  a  majority  of  the  persons  in« 
terested. 

37.  A  snrveyor  may  be  i^pointed  where  the 
parties  interested  think  fit. 

38.  Form  of  declaration  by  valuer. 

39.  Power  to  set  out  boundaries  of  parisfaei. 
Appeal  on  questions  of  boundary  to  be  tried  by 
a  jury  before  the  conmiissioners,  or  assistant 
commissioners,  or  on  appeal  to  the  Couit  of 
Queen's  Bench. 

40.  Non-attendance  of  jurymen. 

41.  Juries  subject  to  same  regulations  as  if 
returned  for  any  conn  at  Westminster. 

42.  Costa  of  appeal. 

43.  Security  for  costa  to  be  taken  by  the 


44.  Persons  dissatisfied  iiith  determination 
of  oonunissioners  may  appeal  to  Gnirt  of 
Queen's  Bench. 

45.  Power  to  straighten  boundaries. 

46.  Valuer  to  hold  meetings. 

47.  Claims  to  be  delivered  in  writing. 

48.  Statement  of  claims  to  be  deposited  for 
examination.  Claims  to  be  heard  and  deter- 
mined by  valuer,  subject  to  appeal  to  ciHnmis- 
sioners. 

In  our  next  number  we  shall  state  the 
substance  of  the  other  sections  of  the 
act. 


NOTES  ON  EQUITY. 


26.  Assistant  commissioner  to  report  on 
application 

27.  Commissioners  to  embody  the  conditions 
of  proposed  inclosure  in  a  provisional  order, 
ana  to  take  consento  of  parties  interested. 

28    Separate  applications  for  separate  tracte. 
29.  Consent  oi  the  lord  of  the  manor. 


EQUITABLE  MORTGAGE. —  WARD  OF  COURT. 

The  origin  of  equitable  mortgages  is 
not  very  ancient.  They  were  first  sanc- 
tioned by  Lord  Chancellor  Thurlow,  in 
Russell  v.  Hussell,  1  Bro.  269  ;  but  Lord 
Eldon  on  many  occasions  expressed  his 
regret  that  effect  had  been  given  to  them> 
— viewing  them  not  only  as  pregnant  with 
hazard  to  those  who  relied  upon  them,  but 
as  being  inconsistent  with  the  policy,  if 
not  opposed  to  the  words,  of  the  Statute 
of  Frauds.  A  very  recent  case  before 
Vice-chancellor  KnigJu  Bruce  is  illustra- 
tive of  the  force  and  trutii  of  Lord  Eldon's 
observations,  and  is  curious  also  as  showing 
us  that  the  property  of  those  who  are 
especially  denominated  wards  of  the  Court 


Notei  an  Eqmiy* 
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not  always  secared  for 


of  Chancery,  is 
their  advaDtage. 

In  1830,  a  peraon  named  Cock,  a  cabinet 
maker  at  Bristol,  married  Clarissa  Foxon,  a 
ward  1^  the  court.    As  the  young  lady  was 
entitfod  to  considerable  property,  and  was  of  a 
oonditioo  in  life  superior  to  that  of  her  hus- 
band, it  was  resolved  by  the  friends  of  the 
married  parties  that  Cock  should  relinquish 
cabinet  making  and  become  a  timber  mer- 
chant,*— an  occupation  for  which  his  previous 
experience  seemed  to  qualify  him.    With  this 
iriew,  it  was  thought  desirable  that  a  house 
ahould  be  purchased  for  himself  and  his  wife, 
and  that  he  should  have  l.OOOZ,  to  set  him  up 
in  his  new  business.    Accordingly,  upon  an 
applicatwn  to  the  court,  the  master  reported 
his  approbation  of  this  scheme;  and  it  was 
tiiereupon  referred  back  to  him  to  approve  of  a 
settlement,  and  an  indenture  was  executed  by 
the  husband  and  wife,  (who  was  then  of  a^e,) 
whereby  he  covenanted  with  trustees  that  the 
house  and  furniture  about  to  be  purchased 
wifli  a  sum  of  2,000/.,  fof  the  wife's  monev,) 
ahoold  by  the  husbana  be  conveyed  to  tne 
truBtaes,  in  trust  for  the  wife  for  hfe,  and  to 
her  separate  use  during  coverture,  with  remain- 
der to  the  children  in  strict  settlement,  and  an 
^timate  hmitation   to  the   husband   in  fee, 
ahould  he  survive  his  wife  and  have  no  chU- 
4lren.    The  due  execution  of  this  instrument 
being  certified  by  the  master,  the  sum  of  3,000/. 
was,  on  the  2nd  August,  1831,  naid  bv  the 
Aecoontant-General  to  Mr.  Cock,  tne  ti-aevant 
ealnnet  maker,  now  timber  merchant. 


And  here  it  is  impossible  for  us  to  pass 
-over  this  proceeding  without  noticing  its 
laxityy — ^furnishing,  as  it  docs,  a  proof  tliat 
the  court  which  above  all  other  establish- 
ments is  supposed  to  evince  prudence  and 
sagacity  in  tlie  management  of  property 
thrown  upon  his  care,  and  which  is  sup- 
posed  to  be  especially  vigilant  in  watching 
over  the  interest  of  wards,  does  neverthe- 
less occasionally  betray  symptoms  of 
sJumbering  at  its  post.  This  money —  we 
speak  of  the  2,000/.  intended  to  purchase 
the  house  and  furniture  —  ought  not  to 
have  been  handed  over  to  Cock.  It 
dently  should  have  been  paid  to  the  trus« 
tees,  and  they  should  have  seen  to  its 
proper  application.  Now  what  was  the 
consequence  of  giving  it  to  Cock  ?  That 
individual,  after  helping  himself  to  100/.  of 
it  for  present  uses,  deposited  the  residue, 
2,900/.,  in  Stuckey's  banking  houscj 


•  The  addition  of  the  word  **  merchant"  im- 
plies dignity.  Home  Tooke's  father  was  a 
poultry  man  in  Newport  Market, ;  but,  dub- 


whom  lie  forthwith  opened  an  account. 
In  the  course  of  a  single  month  he  drew 
out  the  whole  of  this  sum,  except  4/.  14s» 
6c/.,  by  drafts  for  various  amounts.  It 
appears,  however,  that  he  actually  did 
purchase  a  house, — ^but  he  had  the  con- 
veyance made  to  himself  in  fee ;  and  this 
house  he  and  his  wife  occupied  for  some 
time.  The  money  being  soon  dissipated^ 
he  applied  to  the  bankers  for  an  advance^ 
as  a  security  for  the  repayment  of  which» 
he  deposited  with  them  the  title  deeds  of 
the  house  to  which  we  have  adverted.  In 
reliance  on  tbis  deposit,  they  honoured 
his  drafts  to  the  extent  of  376/.  Cock 
soon  afterwards  became  insolvent ;  where- 
upon the  trustees,  having  received  an  in* 
timation  of  the  bankers'  claim,  obtained 
from  Cock  a  conveyance  of  the  mortgaged 
premises. 

The  bill  was  filed  by  the  banking  coropanv, 
praying  that  they  might  be  declared  eqmtable 
mortgagees  of  the  house  in  question.  The 
trustees  were  defendants.  They  contended 
that  the  house  having  been  (as  they  alleged) 
clearly  bought  with  the  2,000/.  of  trust  money, 
their  equity  was  prior  to  that  of  the  bankers  ; 
who,  however,  denied  that  there  was  any  evi- 
dence upon  which  the  court  could  hold  that 
the  drafts  of  Cock  were  to  be  attributed  to  any 
specific  portion  of  the  money  originally  paid  to 
him. 

The  Vice-Chancellor  HCni^A/  J?fwce  dismissed 
the  bill,  making  the  following  observations : — 
The  house  in  (question  is  admitted  to  have 
been  purchased  with  part  of  the  3,000/.  The 
purchase  is  admitted  to  have  been  proper,  and 
in  due  performance,  so  hx^  of  the  purpose  for 
which  the  2,000/.  had  been  entrusted  to  Mr. 
Cock,  namely,  to  purchase  a  suitable  house  for 
himself  and  family.  The  1,000/.  beyond  the 
2,000/.  was  to  be  applied  for  the  purpose  of 
establishing  himself  m  the  business  of  a  tim- 
ber merchant.  Each  part  of  the  money  was 
thus  appropriated  to  a  particular  obiect.  The 
money  was  received  by  him  in  London  on  the 
2nd  of  August.  He  seems  to  have  retained 
100/.,  and  paid  the  remaining  2,900/.  into  the 
bank  represented  bv  the  plaintiff. 

Upon  the  25th  ot  August  he  completes  the 
purcnase  of  the  house,  and  pays  the  purchase 
money  by  delivering  a  cheque  of  that  date,  the 
25th  of  August,  upon  his  bankers,  on  which 
day  his  credit  with  the  bank  consisted  of  the 
2,900/.  and  a  short  bill  for  60/.  The  only  cash, 
""t  h  however,  which  had  been  paid  to  his  credit  was 
"^^^"^ '  the  2,900/.  This  being  the  whole  of  his  account 
on  the  credit  side,  there  had  been  drawn  out 


before  this  date  the  sum  of  930/.  Is.  lOd. 
The  Question,  I  apprehend,  which,  if  the  matter 
were  oefore  a  jury,  is  this  :  —  The  purchase 


oing  himself  a  "Turkey  merchant,"  he  passed '  having  been  made' out  of  the  3,000/.,  what  ia 
for  a  gentleman,  and  sent  his  celebrated  son  to  \  the  just  inference  of  facts  with  respect  to  the 
Westminster  School,  then  only  resorted  to  by  j  portion  of  money  out  of  which  the  purchase 
the  shoots  of  aristocracy.  was  made  ?     I  think  that  the  just  and  unavoid- 
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able  inference  is,  that  the  payment  for  the 
lioose  was  made  out  of  that  part  of  the  money 
which  it  was  proper  and  right  so  to  apply,  that 
is  to  say,  the  2,000/.  I  think,  therefore,  that 
at  the  moment  of  the  purchase  a  trust  was 
iiutened  upon  the  property.  Consistently  with 
all  the  authoritative  decisions  since  the  Statute 
of  Frauds,  the  estate  was  hound  hy  the  trust. 
Cock  was  as  completely  a  trustee  of  it  as  if  he 
liad  executed  a  declaration  of  trust,  not  con- 
veying the  legal  estate.  The  trustee  thus 
holding  the  trust  property,  pledges  it  for  a  deht 
of  his  own.  According  to  the  principles  of  this 
court,  and  the  course  of  decision,  the  prior 
Arost  must  prevaiL 

The  bankers,  upon  this  intimation  of  bis 
Honour's  opinion,  undertaking  to  deliver  up 
the  title  deeds  to  the  trustees,  the  bill  was 
dismissed  without  costs.  But  the  case  is 
instructive,  as  showing  the  danger  of  de- 
pending, (as  bankers  too  oflen  do,)  on 
these  equitable  mortgages. 


POINTS  IN  COMMON  LAW. 


JEHROR 


DOES     NOT    LIE    UPON 
PLEADER   ISSUE. 


AN     INTER- 


^  Our  readers  are  aware,  that  by  a  pro- 
vision contained  in  the  late  "  Act  to  amend 
the  Law  concerning  Games  and  Wagers, "• 
«  writ  of  summons,  the  form  of  which  is 
provided  by  the  act,  is  substituted  for  the 
anomalous  and  somewhat  objectionable  form 
of  a  feigned  issue,  founded  upon  a  supposed 
wager  between  the  parties.  There  are 
other  anomalies,  however,  incidental  to  the 
proceedings  under  feigned  issues,  by  which 
•litigants  are  deprived  of  their  common  law 
lights,  and  which  appear  hitherto  to  have 
oscaped  the  notice  of  the  legislature. 

The  Court  of  Exchequer  Chamber  lately 
-decided,**  that  a  writ  of  error  will  not  lie 
tipon  ajudgment  entered  up  on  a  feigned 
issue  under  the  Interpleader  Act,  (1  &  2 
W,  4,  c.  68 ;)  ond  as  questions  of  juris- 
diction are  peculiarly  important  to  the 
practitioner,  not  only  as  they  affect  the 
jrights  of  all  classes  of  suitors,  but  also  be- 


muse an  appeal  to  an  incompetent  tribunal 

is  an  error  admitting  of  no  amendment,  and ... 

•^ften  not  discovered  until  a  cause  is  ripe  '^®  ^^^^  ^^  ^^  ^^  because  it  improperly  issued 


In  the  case  referred  to,  a  question  of  property 
arose  between  the*  assignees  of  a  bankrupt 
named  E.  A.  Burch,  and  King,  an  execution 
creditor,  and  the  sheriff  having  applied  to  a 
judge  at  chambers  under  the  Interpleader  Act, 
an  issue  was  directed,  in  which  the  assignees 
were  the  plaintiffs,  and  the  execution  crater 
(King)  defendant,  the  issue  for  trial  being, 
whether  certain  goods  seized  by  the  sheriff  were 
at  the  time  of  the  levy  the  goods  of  the  assig- 
nees, or  liable  to  seizure  as  being  the  goods  of 
the  bankrupt.  The  jury  found  the  issue  for 
the  plaintiffs,  with  \$.  damages  and  AOs.  costs, 
and  judgment  was  entered  up  by  the  plaintifis 
in  the  Court  of  Queen's  Bench  upon  this  ver- 
dict, under  the  7th  section  of  the  statute.  A 
bill  of  exceptions  was  tendered  to  the  ruling 
of  the  learned  judge  {Wightman)  upon  the  trid 
of  the  issue,  and  a  writ  of  error  afterwards  sued 
out  to  the  Exchequer  Chamber. 

Upon  a  motion  to  quash  the  writ  of  error^ 
two  questions  presented  themselves,  both  of 
them  deserving  of  consideration.  The  first 
point  was,  whether  anv  writ  of  error  lay  un  a 
judgment  under  the  Interpleader  Act?  And 
assuming  that  no  writ  of  error  would  lie,  the 
second  question  was,  whether  the  court  of  error 
had  power  to  quash  the  writ  directed  to  it. 

On  the  part  of  the  plaintiff  in  error  it  was 
contended,  that  the  object  of  the  act  was  to  pro- 
tect the  sheriff,  and  other  persons  standing  in 
the  position  of  stakeholders,  and  that  it  never 
could  have  been  the  intention  of  the  legislature 
by  this  act,  to  deprive  the  litigant  parties  of  the 
right  of  tendering  a  bill  of  exceptions,  and 
bringing  a  writ  of  error,  to  which  they  would 
respectively  have  been  entitled  if  allowed  to 
bring  their  actions  against  the  sheriff  or  stake- 
holder. On  the  other  hand  it  was  observed, 
that  the  judgment  entered  up  on  an  inter- 
pleader issue  was  unlike  an  ordinary  judgment; 
that  the  issue  Was  only  directed  to  decide  certain 
facts  for  the  information  of  the  court,  and  that  the 
machinery  of  a  court  of  error  was  inapplicable 
to  a  feigned  issue,  as  exemplified  by  the  cir- 
cumstance,  that  the  discretion  as  to  costs  was 
conclusively  vested  in  the  court  below,  so  that 
if  the  costs  awarded  by  the  court  below  wece 
paid,  the  court  of  error  could  not  grant  restitu- 
tion ;  which  showed  that  the  words  "  final  and 
conclusive"  in  the  2nd  section,  meant  final  and 
conclusive  without  a  writ  of  error.* 

Upon  the  second  point  it  was  argued,  that, 
the  jurisdiction  of  the  court  was  to  review  the 
proceedings,  not  to  stop  them  in  Umine,  and 
that  although  the  Court  of  Chancery  had  the 
power  to  quash  a  writ  of  error  for  any  defect  on 


for  adjudication,  a  brief  notice  of  the  facts 
and  principles  upon  which  this  decision  was 
arrived  at,  can  scarcely  be  considered  un 
acceptable. 


•  8  &  9  Vict.  c.  109,  s.  19.    See  the  clause, 
verbatim,  p.  458,  of  the  last  volume, 


to  remove  a  record  which  ought  not  to  have 
been  removed,  the  court  of  error  had  no  power 
to  quash  except  for  some  fault  on  the  face  of 


*  It  was  conceded  that  the  only  case  in 
which  the  court  of  error  had  entertained  a  bill 
of  exceptions,  on  a  feigned  issue,  was  a  case  of 
Armstrong  v.  Lewis,  2  Cr.  8c  M.  274,  which  was 


King  v.  Simmonds  and  others,  Law  J.,  vol.  an  issue  by  consent,  and  no  objectioQ  taken  to 
Mf  p.  248,  Q.  B.  the  jurisdiction. 
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the  writ  itself.  To  tfaiB  it  was  answered,  that 
where  a  writ  of  error  does  not  lie,  the  proper 
mode  of  proceeding  is  to  quash  the  writ,  inas- 
much as  &e  point  to  he  decided  is  not,  whether 
the  judj^ment  was  right  or  wrong  ?  but  whether 
the  record  was  properly  brought  to  the  court  of 
error  from  the  court  below.  It  was  also  ob- 
fxrred,  that  in  the  present  case  there  was  a 
variance  between  the  writ  of  error  and  the  re- 
cord, the  writ  alleging  an  action  and  the  record 
showing  there  was  no  action :  upon  this  ground 
it  waa  inasted  that  the  writ  ought  to  be  quashed 
under  the  stat.  4  Anne,  c.  16,  s.  25. 

The  judgment  of  the  Court  of  Exchequer 
Chamber, ,  (consisting  of  the  judges  of   the 
Common  Pleas  and  Barons  of  the  Exchequer,) 
was  delivered  by  Tlndal  C.  J.,  who  observed, 
that  the  object  of  the  Interpleader  Act  was  to 
give  a  speedy  and  less  costly  remedy  than  by 
a  bill  in  equity.    To  effect  this  object  an  equit- 
able jurisdiction  and  an  extensive  discretion 
was  vested  in  the  court  or  judge,  which  was 
necessarily  accompanied  by  a  sacrifice  of  some 
of  the  rights  which  the  litigant  parties  would 
have  had  if  there  had  been  no  interpleader. 
For  example,  the  issue  may  be  narrowed  to  a 
point,  compulsory  admissions   required,  and 
matters   not   admissible   in  ordinary  actions 
ordered  to  be  received  in  evidence.    These  were 
jfro  ttmto  infringements  on  the  strict  rights  of 
parties,  and  in  like  manner  the  court  was  of  opi- 
nion that  the  legislature  did  not  intend  to  give 
the  litigant  parties  the  power  of  bringing  a  writ 
of  error.    The  2nd  sect,  of  the  sUt.  L  &  2  W. 
4,  c  58,  enacted,  *'  that  the  judgment  in  any 
issoe  Erected  by  the  court  or  judge,  should  be 
fimd  and  conclusive,"  but  this  provision  was 
probably  inserted  to  avoid  the  doubt  which 
woold  have  arisen  if  the  statute  provided  that 
the  verdict  should  be  final,  for  then  it  would 
hsnre  been  questionable  if  the  court  would  have 
any  power  to  review  the  verdict  or  set  it  aside ; 
to  where  the  court  gave  judgment,  it  might 
be  pcesmned  that  the  verdict  was  satisfactory, 
ana  the  case  finally  disposed  of.    In  effect,  the 
lagned  issue  and  judgment  thereon  under  the 
Interpleader  Act.  was  no  more  than  an  inter- 
locotory  judgment  whereon  the  court  might 
johaeqnently  act  in  disposing  of  the  rights  of 
parties.    In  this  respect  it  resembled  an  ordi- 
nary feigned  issne,  directed  by  a  court  of  equity, 
OB  winch  it  was  admitted  there  could  be  no  writ 
of  error  or  bill  of  exceptions.    For  these  rea- 
flona  the  Court  of  Exchequer  Chamber  deter- 
mined that  no  writ  of  error  lay  on  the  judg- 
ment ngned  in  this  case. 

Upon  the  second  point,  the  Court  of  Exche- 
quer Chamber  was  of  opinion,  that  there  was 
power  to  quash  the  writ  as  useless,  when  it  ap- 
peared that  the  record  sent  up  was  not  one 
winch  by  the  commission  contained  in  the  writ 
«f  error,  the  court  had  power  to  examine. 
Upon  comparison  of  the  writ  and  record  sent 
«p  in  pforsuance  of  it,  there  appeared  to  be  no 
jodgment  corresponding  with  that  stated  in  the 
writ.  The  writ  was  to  examine  the  errors  in  an 
alleged  judgment  in  an  action  between   the 


judgment  in  an  action.  Consequently  the  court 
had  no  power  by  its  commission  to  decide 
whether  there  was  any  error  or  not,  and  the 
proper  course  was  to  quash  the  writ  as  having 
nothing  to  operate  upon,  and  as  being  idle  and 
useless.*^ 

The  rule  was  therefore  made  absolute  to 
quash  the  writ  of  error,  but  as  the  matter  de- 
cided involved  a  very  nice  disputable  point,  the. 
rule  was  made  absolute  without  costs. 


parties:    the  record  produced   disclosed  no|n7rf,  2  Man.  &  G.  707 


WHAT   ARE   «  PARLIAMENTARY  TAXES,      1» 
A   LEASE   OR   AGREEMENT. 

Considering  how  frequently  a  provision 
is  found  in  leases,  that  the  lessee  shall  pay 
all  pariiamentary  taxes,  it  would  not  have 
been  surprising  if  it  had  been  long  since 
determined  what  taxes  are  comprised  with- 
in this  description.  It  appears,  however,, 
that  the  point  was  expressly  determined 
for  the  first  time,  in  a  case  decided  ia 
Trinity  Term  last  by  the  Court  of  Ex- 
chequer.^ 

Tlie  plaintiff  in  the  case  referred  to,  was  the 
tenant  of  a  house  in  Goswell  Street,  under  an 
agreement,  by  which  he  bound  himself  to  pay 
"  all  parliamentary  and  parochial  taxes."  Dur- 
ing the  tenancy,  the  plaintiff  was  duly  assMsed 
to  the  sewers  rate  in  the  sum  of  15*.,  which  he 
paid  in  1844.  The  defendant,  as  landlord, 
subsequently  demanded  the  rent  due  at  Michael- 
mas, which  the  plaintiff  tendered,  less  the  sum 
paid  by  him  as  sewers  rate.  The  landlord  re- 
fused to  receive  the  rent  with  this  deduction 
and  distrained,  upon  which  the  plaintiff  brought 
the  present  action.  The  facts  came  before  the 
court  in  the  form  of  a  special  case,  the  oidy 
question  being,  whether  the  plamtiff  under  the 
terms  of  the  agreement  was  entitied  to  deduct 
the  1 5*.  paid  by  him  for  sewers  rate. 

On  the  part  of  the  plaintiff  it  was  argued, 
that  sewers  rate  could  not  be  considered  a  par- 
liamentary tax,  because  it  was  not  imposed 
directiy  by  parliament  like  the  income  or  win- 
dow taxes,  and  the  case  of  Brewster  v.  KiiehOlt^ 
was  cited,  in  which  Lord  HoU  said :— "  There 
be  other  taxes  not  parhamentary,  as  repairs  of 
churches,  commission  of  sewers, '  &c.  On  the 
other  hand,  it  was  contended,  that  sewers  rater 
was  a  parliamentary  tax,  inasmuch  as  it  wae 
imposed  by  authority  of  parliament,  and  a  mo- 
dem decision  of  the  Court  of  Common  Pleas 
was  referred  to,»  in  which  the  land  tax  redeemed 
was  holden  to  be  a  parliamentary  tax.  In  the 
course  of  the  argument,  the  case  of  Walter  v- 

*  The  authorities  referred  to  in  the  judgment 
of  the  court  on  this  point  were  Snook  v.  Mat" 
tock,  5  Ad.  &  El.  239,  and  ToUon  v.  Xaye,  T 
Sco.  N.  R.  222. 

•  Palmer  v.  Earith,  14  L.  J.  Exch. 
'  2  Salk.  615;  Lord  Rajrm.  318. 

I     »  The  Governors  of  CkrtsCs  Hospital  V.  Hot* 
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Andrews^  was  relied  on  by  tiie  counsel  on  both 
sides,  as  an  authority,  in  that  case  the  de- 
fendant was  tenant  of  certain  marsli  land  in 
Kent,  and  by  the  tenns  of  an  agreement,  under- 
took to  discharge  ''all  outgoings  whatsoever, 
rates,  taxes,  scots,  &c.,  whether  parochial  or 
parliamentary."  The  question  was,  whether 
sewers  rates  fell  within  tne  terms  of  the  agree- 
ment, and  the  court  thought  it  did,  because,  al- 
though the  language  of  Lord  HoU  in  Brewster 
V.  Kftchett  raised  a  doubt  whether  it  could  be 
.  considereda  parliamentary  tax,  yetwhen  such  ex- 
tensive words  as  ''all  outgoings,rate8,  and  scots" 
were  found  in  the  agreement,  the  sewers  rate 
was  included. 

TTie  Court  of  Exchequer,  in  deciding  the 
principal  case  of  Palmer  v.  Earith,  distingmshed 
It  from  WaUer  v.  Andreros,  because  in  that  case 
the  tenant  undertook  to  pay  "  all  outgoings," 
and  relied  mainly  on  the  language  of  Lord  HoU 
in  Brewster  v.  Kitcheil,  which  was  a  direct  an. 
thorit^  that  sewers  rate  was  not  to  be  considered 
a  parliamentary  tax.  A  parliamentary  tax  was 
one  imposed  directly  by  act  of  parliament. 
Many  taxes  were  imposed  by  authority  of  par- 
liament, but  yet  were  not  parliamentary  ^es— 
such  as  county  rates,  poor  rates,  &c.*  As  to 
the  land  tax,  the  act  of  parliament  gave  the 
party  redeeming  a  remedy  against  the  tenant. 
Assuming  that  sewers  rate  was  not  a  parlia- 
mentary tax,  the  plaintiff  {Palmer)  was  not 
bound  to  pay  his  rent  without  deducting  from 
it  the  amount  paid  by  him  for  sewers  rate.  As 
be  had  tendered  a  sufficient  sum  at  the  time  of 
the  distress,  the  defendant  acted  wrongAilly  in 
proceeding  after  the  tender.  The  court,  there- 
fore^ directed  the  judgment  to  be  entered  for 
the  plaintiff. 


LAW  OF  MARRIAGE. 


DUKB   OP   SUSSEX'S  CAS£. —  DECRRB   OF 
THE   COUNCIL    OF   TRENT. 

The  question  in  this  case,  our  readers 
win  remember,  was,  whether  the  marriage 
of  the  Duke  of  Sussex  with  the  Lady 
Augusta  Murray,  at  Rome,  was  valid  by 
the  lex  loci.  In  other  words,  whether  a 
marriage  of  two  protestants,  celebrated  in 
the  papal  dominions,  without  compliance 
with  the  Romish  ritual,  would  be  held 
binding  at  Rome.  The  answer  of  Dr. 
Wiseman  gives  a  view  of  the  matter  en- 
turely  new  to  English  lawyers.  He  ob- 
serves :•— 

"  The  law  of  the  Council  of  Trent  is,  that  a 
marriage,  to  be  valid,  must  be  in  the  presence 
of  the  parish  priest  and  two  witnessee.  The 
Council  of  Trent  does  not  point  out  the  parti- 

*  3  Mees.  &  W.  312.     »  42  Geo.  3,  c.  116. 

•  11  aa.&Fm.  764.  f 


cular  fonn  of  the  ceremony  of  marriage ;  the 
Roman  ritual  prescribes  tnat.  To  make  a 
marriage  lawful,  it  would  be  necessary  to  con- 
form to  the  Boman  ritual,  but  it  would  be 
valid  and  binding  though  the  forms  were  not 
observed ;  but  the  parties  would  be  subject  to 
censure  in  the  Ecclesiastical  Courts  for  illegal 
proceedings.  It  would  not  be  required  that  a 
marriage  which  luid  been  so  celebrated  irregu- 
larly should  be  repeated :  it  would  be  indis- 
soluble. 

"  I  never  heard  of  any  attempt  being  made 
by  two  protestants  to  be  married  according  to 
the  catholic  ceremony  in  RofN^,  or  before  the 
parish  priest ;  nor  do  I  believe  that  they  would 
be  permitted  to  avail  themselves  of  tne  law. 
The  parish  priest  would  not  be  under  an  obli- 
gation to  solemnize  the  marriage  of  two  pro- 
testants. There  has  been  no  regulation  on  the 
subject,  nor  can  I  refer  to  any  decree  relating 
to  it.  But  supposing  a  marriage  of  two  pro- 
testants, celebrated  at  Rome  in  the  presence  of 
a  protestant  clergyman,  according  to  the  .Sa- 
oltsh  protestant  ritual,  should  afterwards  com& 
before  a  tribunal  there  for  a  decision  U[N)n  it, 
I  have  no  hesitation  in  saying  that  the  tribunal 
would  pronounce  for  the  validity  of  the  mar- 
riage. Such  persons  so  married,  if  they  after-- 
wards  professed  the  Roman  cathoUc  faiths 
would  not  be  required  to  be  married  again,  nor 
to  do  any  act  to  confirm  the  marriage;  nor 
would  they  be  allowed  to  separate,  nor  could 
either  of  them  marry  again  during  the  life  of 
the  other.  The  children  of  8U<^  a  marriage 
would  be  deemed  legitimate.  I  believe  that 
such  a  marriage  would  not  subject  the  parties, 
to  any  ecclesiastical  censure.  My  decided 
opinion  is,  that  if  parties  were  married  accord- 
ing  to  the  forms  which  they  considered,  is 
accordance  with  their  religious  opinions,  bind- 
ing upon  them  as  a  matrimonial  contract,  tha- 
law  would  consider  them  as  man  and  wif«,  and 
would  not  allow  a  separation.  If  two  persoas 
married  according  to  the  form  of  thor  own 
religion,  they  would  undoubtedly  be  held  aa 
lawfiilly  married.  If  the  parties  themselvea 
considered  the  marriage  sufficient,  and  if  ia 
the  opinion  of  persons  of  character,  of  their 
own  country  and  reli^on,  it  was  considered 
equivalent  to  a  marria^^e,  —  as  if  two  Seoieh 
persons  married  accordmg  to  the  law  <d  their 
country,--it  would  on  that  basis  be  considered 
sufficient  and  binding. 

llie  decree  of  the  Council  of  TVm/,  declaring 
void  all  marriages  which  are  not  celebrated 
coram  parocko  and  two  witnesses,  is  not  bind*' 
ing  in  any  country  in  which  Uiat  decree  has 
not  been  duly  promulgated, — ^but  there  the  old 
canon  law  still  prevails  as  to  the  marriages  of 
catholics.  The  decree  in  its  terms  makes  no 
distinction  between  Roman  catholics  and  pro- 
testants, but  practically  it  does  not  extend 
beyond  the  former;  and  its  object  was,  to  do 
away  with  a  great  practical  abuse  respecting 
marriages  among  Roman  cathohea,  and  not  in 
any  way  to  strike  at  protestants. 
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PEEBS  OF  THE  REALM  AND  TEMPO- 
RAL LORDS. 


Thb  ensting  peerage  of  the  united  kingdom 
of  Great  Britain  and  Ireland,  is  a  body  materi- 
ally different  from  the  ancient  baronage  of 
Emrland. 

Sefore  the  imion  with  Scotland,  the  term 
**  peer  of  the  realm  "  was  nsed  in  England  as 
the  distinguishing  appellation  of  each  of  the 
**  temporal  lords  of  parliament." 

The  union  however  of  England  and  Scotland 
first,  and  of  Great  Britain  Guid  Ireland  after- 
wards, have  created  a  clear  distinction  between 
the  character  of  "  peer  of  the  realm  "  and  that 
of  "  temporal  lord  of  parliament."  For  when 
the  union  of  England  and  Scotland  was  accom- 
plished in  the  reign  of  Queen  Anne,  all  the 
adult  peers  of  the  realm  of  England  were  en- 
titled to  writs  of  summons  in  the  character  of 
temporal  lords  of  the  parliament  of  England  as 
that  parliament  was  then  constituted.  But 
there  are  now  no  longer  any  peers  of  the  realm 
of  KngVmd ;  inasmuch  as  by  the  union  with 
Scotland,  England  and  Scotland  ceased  to  be 
distinct  realms ;  and  all  the  peers  of  the  realm 
of  England,  and  all  the  peers  of  the  realm  of 
SooHmd,  became  by  force  of  that  treaty  of 
union,  peers  of  the  new  kingdom  of  Great 
Britain;  but  with  this  qualification,  namely, 
that  such  of  them  as  had  been  peers  of  Scotland 
did  not  become  "  lords  of  parliament "  of  that 
sew  kingdom,  a  representative  arrangement 
bavinff  been  introduced  as  regarded  Scotland, 
wbcroy  nzteen  elected  peers  of  that  kingdom 
wen  to  represent  the  rest  during  the  continu- 
ace  of  the  parlkment 

The  anioB  of  Great  Britain  and  Ireland  pro- 
doeed  a  change  in  some  respects  similar,  in 
oUiers  different.  Tweaiy*cight  of  the  peers  of 
Ireland  are  lords  of  parliament.  They  are 
elected  to  represent  the  rest  of  the  Irish  peers ; 
but  their  election  is  not,  as  in  the  case  of  Scot- 
land, for  the  continuance  of  the  parliament,  but 
lor  He.  A  power  is  also  reserved  to  the  crown 
to  create  new  peers  of  Ireland  under  certain 
drcimistances  ;*  and  the  peers  so  created  be 
eome  part  of  the  whole  body  of  peers  of  the 
voitea  kingdom  of  Great  Bntain  and  Ireland, 
thea^  not  by  their  creatbu  lords  of  pifflia- 
ment,  and  though,  by  the  express  terms  of  their 
cnaSiim,  made  peers  of  Ireland  only. 


CHANCERY  TIME  TABLE. 


Ws  now  conclude  this  Table,  showing  the 
various  times  of  proceeding  throughout  a  suit 
in  chancery,  compiled  from  the  orders  of  court.* 


*  By  the  Act  of  Umon,  (39  &  40  Geo.  a,  c 
€7,)  her  Majesty  may  not  only  make  promo- 
tiooa  in  the  peerage  of  Ireland,  but  may  create 
new  peerages  of  that  country.  However,  no 
new  peer  of  Ireland  can  be  created  until  three 
old  penm^es  shall  have  become  extinct. 

*  See  Kennedy's  Code  of  Chancery  Practice. 
ted  edition. 


26.  Amsndino  thb  Bill. 

Amendments  to  be  made  within  fourteen 
days  from  the  date  of  the  order,  unless  order 
obtained  to  enlarge  the  time. 

Ord.  16,  Art.  (34).  &  Ord.  114,  Art.  (3). 

When  order  made  without  prejudice  to  an 
injunction  within  seven  days  from  the  date  of 
the  order        .        .        .      Ord.  16,  Art.  (35). 

{For  time  to  answer  amended  bill,  see  Plead* 
ing,  Sfc.  12.) 

27.    Common   Injunction  on   Ahbnde]> 
Bill. 

Defendant  to  plead,  answer,  or  demur,  to 
avoid  a  motion  for  an  injunction  within  eight 
days  after  an  smpearance  to  an  amended  bill. 

Ord.  16,  Art.  (36). 

Plaintiff  may  obtain  common  injunction  on 
amended  bill  for  want  of  appearance  on  or  after 
the  expiration  of  eight  days  from  service  of 
subpoena.  Ord.  16,  Art.  (3),  No.  3,  &  Ord.  59. 

For  want  of  answer  on  or  after  the  expiration 
of  eight  days  from  appearance. 

9th  May,  1839,  Ord.  3,  and  8th  May,  1845, 
Ord.  16,  Art.  (36). 

Defendant  to  move  to  dissolve  common  in- 
junction after  bill  amended  without  prejudice 
to  the  injunction,  immediately,  without  answer, 
on  notice        .        .     8th  May,  1845,  Ord.  60 

28.  Travbrsino  Nots. 

May  be  filed  after  the  expiration  of  time  for 
pleading,  &c.  to  original,  supplemental  bill,  or 
Dill  amended  before  answer  .  Ord.  52. 

To  bill  amended  after  answer  .        Ord.  63. 

After  the  expiration  of  time  for  putting  in 
further  answer    ....        Ord.  64. 

Immediately  after  demurrer  or  plea  to  the 
whole  bill  overruled,  if  no  time  given,  or  after 
the  expiration  of  time  given         .        Ord.  65. 

29.   Filing   Replication,  or   setting 

DOWN  CAUSE  ON  BiLL  AND  AnSWBR. 

Plaintiff  to  file  replication  or  set  down  cause 
on  bill  and  answer  within  four  weeks  after  the 
answer  or  the  last  of  the  answers  is  deemed 
sufficient,  or  of  the  filing  of  traversing  note. 
Ord.  16,  Art.  (37)»  &  Ord.  144,  Art.  (1 
After  bill  amended  and  not  remdred  to  I 
answered,  where  no  answer  filed  ana  no  warrant 
for  time  served,  after  eight  and  within  fourteen 
days  from  notice  of  amendment  served. 

Ord.  16,  Art.  (39),  &  Ord.  115,  Art.  (I). 
Where  time  to  answer  refused  by  the  Master, 
within  fourteen  days  after  such  refusaL 

Ord.  16,  Art.  (40),  &  Ord.  115,  Art.  (2.) 
Where  answer  filed,  within  fourteen  days 
after  answer  filed,  unless  leave  obtained  to  ex- 
cept or  amend  bill. 

Ord.  16,  Art.  (41),  &  Ord.  115,  Art.  (J). 

30.  Commission  to  bxamine  Witnbbsbs. 

Plaintiff  to  give  notice  of  intention  to  sue  oat 
commission  within  two  days  after  filing  repli- 
cation   Ord.  95. 

Any  defendant  may  give  notice  of  intention 
to  sue  out  commission  after  two  days  from  re>* 
plication  in  default  of  notice  from  plaintiff. 

Ord.  96. 
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Warrant  to  name  commissioners  not  to  be 
applied  for  until  after  four  days  from  replica- 
tion filed.        .     Ord.  16,  Art.  (42)  &  Ord.  98. 

Warrant  to  be  returnable  in  two  days.    Ibid. 

Certificate  of  nomination  of  commissioners 
to  be  filed  at  latest  on  the  day  after  its  date. 

Ord.  101. 

Ofllicc  copv  to  be  taken  to  clerk  of  records 
and  writs  within  two  days  from  the  date  of  the 
certificate i^trf. 

Commission  to  be  returnable  without  delay. 

Ord.  94. 

To  be  sealed  on  the  day  or  the  day  after 
oflice  copy  received  by  record  and  writ  clerk, 

Ord.  101. 

To  be  obtained  within  six  days  after  the  date 
of  Master's  certificate         .        .        Ord.  102. 

To  be  delivered  to  the  commissioners  within 
one  week  after  the  teste        .        .     Ord.  101. 

31.  Examination  of  Witnesses. 
Witnesses  to  be  examined  within  two  months 
after  replication  filed,  or  if  time  expires  in  long 
vacation,  before  second  day  of  ensuing  Michael- 
mas Term        .        .        .    Ord.  16,  Art.  (43). 

32.  Passing  Publication.  * 
Publication  to  pass  ^thout  rule  two  months 

after  replication,  or  if  time  expires  in  the  long 
vacation,  on  the  second  day  of  ensuing  Michael- 
mas Term,  unless  time  enlarged. 

Ord.  16,  Art.  (44),  &  Ords.  Ill,  &  112. 

33.  Sbttino  down  cause. 
Plaintifif  to  set  down  cause  and  serve  sub- 
poena to  hear  judgment  within  four  weeks  after 
publication  passed,  unless  time  enlarged, 

Ord.  16,  Art.  (45),  &  Ord.  114,  Art.  (4). 
Defendant  may  set  down  cause  after  the  ex- 
piration of  four  weeks  from  publication  passed. 

Ord.  116. 

34.  Subpcbna  to  rear  Judgment. 

Not  to  be  returnable  at  any  time  less  than 

one  month  from  the  teste     Ord.  16,  Art.  (46). 

To  be  served  at  least  ten  days  before  hearing. 

IM. 
To  be  served  within  four  weeks  after  publi- 
cation passed        .        .        Ord.  16,  Art  (45). 

35.  Dismissing  Bill. 
Defendant  may  move  to  dismiss  where  plain- 
tiflf  has  undertaken  to  reply  to  plea,  after  foiur 
weeks  from  date  of  undertaking. 

Ord.  114,  Art.  (2). 
Four  weeks  after  the  answer  or  last  of  the 
answers  is  deemed  sufiicient  or  traversing  note 
filed.    Ord.  16,  Art  (39),  &  Ord.  144.  Art.  (1). 
^  Motion  cannot  be  made  until  after  the  expira- 
tion of  the  time  for  obtaining  an  order  to  amend. 

Ord.  118. 
After  fourteen  days  from  the  date  of  order  to 
amend,  (if  bill  not  amended,)  unless  time  en- 
larged. 

Ord.  16,  Art.  (43),  &  Ord.  114,  Art.  (3). 
After  four  weeks  from  publication  passed,  if 
cause  not  set  down  and  subpoena  to  hear  judg- 
ment served. 

Ord.  16,  Art.  (45),  &  Ord.  114,  Art.  (4). 


Where  no  answer  required  to  amended  bill. 
If  defendant  does  not  answer,  after  fourteen 
days  from  notice  of  amendment  served. 

Ord.  16,  Art.  (39),  &  Ord.  115,  Art.  (1). 
If  defendant  applies  for  time,  after  fourteen 
days  from  Master's  refusal  to  grant  same. 

Ord.  16,  Art.  (40),  &  Ord.  115,  Art.  (2). 
If  defendant  answers,  sifter  fourteen  days  from 
answer  filed,  and  no  special  order  for  leave  to 
amend  or  except. 

Ord.  16,  Art.  (41),  &  Ord.  116,  Art.  (3). 
36.  Making  absolute  Decree  on  Bill 

taken  pro  conpbsso. 
(For  motion  to  take  bill  pro  confesso,  vide  ante, 
«  Takinff  BiUpro  confesso,"  15.) 
Plaintifif  may  move  to  make  absolute  decree 
on  a  bill  taken  pro  confesso,  not  already  abso- 
lute, where  decree  served  within  the  jurisdiction, 
after  the  expiration  of  three  weeks  from  service 
of  a  copy  thereof,  and  notice  under  Ord.  86. 
Ord.  90,  Art.  (1). 
Where  decree  served  without  the  jurisdiction, 
after  the  expiration  of  the  time  limited  in  the 
notice  accompanying  the  same,  which  time  is  to 
be  appointed  by  the  court  under  Order  87. 

Ibid.    Art.  (2). 
Where  defendant  has  not  been  served  with  a 
copy  of  the  decree,  after  the  expiration  of  three 
years  from  the  date  of  the  decree. 

Ibid.    Art.  (3). 

(See  also  Contempt  Act,  44.) 

37-   Opening  Decree  on  Bill   taken 

PRO  con^fesso. 

Defendant  (having  a  case  upon  merits  not  ap* 

pearing  in  the  bill)  may  move  to  open  decree 

not  absolute  on  a  bill  taken  pro  confesso,  at  any 

time  before  it  has  been  made  absolute  (as  to 

which,  see  above,  36)    .        .        .      Ord.  9U 

(See  also  Contempt  Act,  44.) 
38.  Notices  op  Motion  and  Petitions. 
To  be  served  two  clear  days  before  day  named 
in  the  notice  for  hearing.  Ord.  16,  Art.  (47)« 
Notices  of  motion  to  assign  guardian  ^,^^ 
infant  or  a  person  of  weak  or  unsound  niin^ 
to  be  servea  six  clear  days  before  day  named 
in  the  notice  for  hearing.  Ord.  16^  Art.  (48). 
39*   Notices    and    other   Proceedings 

FORMERLY  SERVED  AT  THE  SIX  ClERKS 

Office. 

To  be  served  before  eight  o'clock  in  the 
evening  .       26th  Oct.  1843,  Ord.  22- 

40.  Lunacy  consent  orders. 
Two  days*  notice  of  application  for,  to  be 
given  at  the  office  of  Secretary  of  Lunatics. 

Mic.T.1828. 

41.  Office  Copies  of  Affidavits. 
To  be  ready  in  forty-eight  hours  after  be- 
spoken.       .        .      8th  May,  1845,  Ord.  12/- 
42.    Special    Injunction    to    restrain 
Transfer  of  Stock,  &c.,  after  Dis- 
tringas lodged. 

To  be  obtained  within  eight  days  after  re- 
quest to  the  bank  to  allow  transfer  or  payment. 
17th  Nov.  1841,  Ord.  4- 
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43.  Bbcrsbs  and  Orders. 

To  be  entered  witbin  a  week  after  left  for 
entry.  .        .        21 8t  Dec.  1833,  Ord.  30. 

To  be  taken  into  Masters'  office  witbin  two 
montbs  alter  pronounced. 

3rd  April  1828^  Ord.  48. 

Executions  upon  by  Ji.  fa,,  &c.,  wbere  for 
payment  of  money,  may  be  issued  after  one 
month  from  their  being  passed  and  entered. 

10th  Majr,  1839,  Ord.  1. 

Office  conies  to  be  ready  in  forty-eight  hours 
after  bespoken.     .      31st  Dec.  1833,  Ord.  30. 


entered  for  defendant  in  contempt  for  want  of 
appearance  within  fourteen  days  after  the  period 
computed  from  expiration  of  twenty-one  daya 
from  his  being  lodged  in  prison,  or  an  attach- 
ment lodged  if  already  in  prison,  within  which 
he  may  be  able  to  enter  such  appearance. 

sec.  15,  R.  13. 
Plaintiff  must  obtain  an  order  for  taking  the 
bill  pro  confesso  witbin  six  weeks  after  the 
period  computed  from  the  expiration  of  two 
calendar  months  after  defendant  is  lodged  in 
prison,  or  an  attachment  lodged  if  already  in 
custody,  within  which  he  he  may  be  able  to 
take  the  bill  pro  confesso       .    sec.  15,  R.  13. 


44.  CoNTBMPT  Act. — 11  Geo.  4,  &  1  Wm.  4, 
c.  36. 

Proceedings  against  absconding  defendant. 

Order  for  defendant  to  appear  to  be  inserted 
in  London  Gazette  and  published  in  parish 
church  within  fourteen  days  after  the  making 
thereof sec.  1. 

Defendant  must  have  been  in  England  within 
two  years  before  subpcena  issued  agadnst  him. 

sec.  9 

Defendant  to  be  served  with  copy  decree  if 
be  leUima  within  eeven  years,  or  his  represeU' 
tativea  if  he  die  within  seven  years  and  real  or 
personal  estate  sequestrated        .        .    sec.  5. 

Defendant  may  petition  to  be  admitted  to 
answer,  and  have  the  cause  reheard,  within  six 
months  after  service  of  copy  decree,  or  if  not 
served  within  seven  years  after  the  making 
thereof        ....••  sec.  7. 

Decree  to  be  absolute  six  months  after  sei^ 
▼ice  of  copy        •        •        •        •        •    sec.  6. 

If  not  served,  after  seven  years  from  the 
making  thereof  .....  sec.  8. 
I   Preiceedings  against  defendant  in  custody. 

Court  may  order  appearance  to  be  entered 
for  defendant  fourteen  days  after  notice  to  him 
in  writing sec.  11. 

Writs  in  pocess  of  contemptt  may  be  return- 
able immediately  where  partjr  in  contempt  re- 
siides  or  is  in  London  or  within  twenty  miles 
thereof;  in  other  cases  they  may  be  returnable 
in  vacation  without  order,  provided  there  be 
fifteen  days  between  the  teste  and  return  of  each 
writ        •        .        ...        .     sec.  15,  R.  3. 

Tliere  must  be  twenty-eight  days  between  the 
day  the  defendant  is  committed  or  remanded 
and  the  retom  of  the  habeas  corpus  upon  which 
the  defendant  is  brought  up  for  the  purpose  of 
the  biU  being  ordered  to  be  taken  pro  confesso. 

sec.  15,  R.  2 

Defendant,  if  in  prison,  must  be  brought 
up  within  tfaiit^  days  of  bis  being  in  custody  or 
detained ;  or  it  in  custody  of  the  seijeant-at- 
arms  or  messenger,  within  ten  davs  after  his 
being  taken  into  custody,  [but  if  the  last  of 
mtek  days  happen  out  of  term  within  the  four 
first  days  of  tne  ensuing  term,  (sed  vide  ante, 
14)]        -        .        .        .        .    sec.  15,  R.  5. 

naintiff  may  with  leave  put  in  an  answer  for 
defendant  after  ten  days'  notice  to  him  given 
after  tlie  exinration  of  twenty-one  days  from  his 
being  brought  up        .        .        sec.  15,  R.  11. 

Fuintiff  must  cause  an  appearance  to  be 


DECISIONS   UNDER  THE   SMALL 
DEBTS  ACT. 

In  a  case  of  Ponder  v.  AbraJiams,  at  the 
Bankruptcy  Court,  before  Mr.  Commissioner 
Goulbum,*  the  plaintiff,  who  had  obtained  a 
judgment  of  one  of  the  superior  courts,  sum- 
moned the  defendant  under  the  provisions  of 
the  act  8  &  9  Vict.  c.  127 ;  and  upon  examina* 
tion  of  the  defendant  it  appeared,  that  at  the 
time  when  he  contracted  the  debt  in  question, 
the  consideration  for  which  was  cigars,  he  waa 
already  in  such  a  state  of  pecuniary  embarass- 
ment  as  to  be  incapable  of  paying  his  existing 
creditors  five  shillrngs  in  the  pound  on  their 
respective  debts. 

The  learned  commissioner  thought,  that 
under  these  circumstances  the  defendant  was  a 
person  who  had  "wilfully  contracted  a  debt 
without  reasonable  prospect  of  bring  able  to 
pay  it,"  within  the  terms  of  the  first  section  of 
the  act.  He  therefore  ordered  the  defendant 
to  be  committed  for  forty  days  to  the  county 
gaol.  The  learned  commissioner  at  the  same 
time  intimated,  that  the  order  of  committal 
must  be  drawn  up  by  the  plaintiff's  attorney, 
who  was  responsible  for  its  sufficiency,  and 
through  whom  it  must  be  executed. 

We  have  reason  to  beheve,  that  this  is  the 
first  decision  upon  the  provision  of  the  statute 
applicable  to  persons  contracting  debts  witiioot 
a  reasonable  prospect  of  being  able  to  pay 
them,  and  for  that  reason  it  is  deemdd  deserv- 
ing of  notice. 


SELECTIONS  FROM  CORRESPON- 
DENCE. 

SMALL  DEBT   PRACTITIONSR8. 

A  correspondent  at  Birmingham  has  sent  us 
a  specimen  of  the  first  frmts  of  the  "Act  for 
Recovery  of  Small  Debts."    It  requires  little 

*  On  Saturday,  November  8. 
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comment,  bnt  is  a  palpable  evidence  of  the  in- 
jurious effect  of  these  cheap-law  acts.  As  we 
have  always  predicted,  these  petty  courts  will 
give  birth  to  an  inferior  class  of  practitioners, — 
equally  dangerous  to  the  community  and  dis- 
graceful  to  the  profession. 

We  fear  we  shall  soon  have  occasion  to  re- 
turn to  this  subject. 

The  following  is  the  production  of  one  of  these 
advertising  attorneys : — 

"  Act  for  the  Recovery  of  Smatt  Debts. 

"Whereas  by  the  act  of  8  &  9  Vict.,  debts 
under  20/.  may  be  recovered  expeditiously,  and 
with  effect,  but  in  consequence  of  the  many 
niceties  attending  the  proper  reading  and  un* 
derstanding  of  the  act,  numerous  persons  are 
deterred  from  putting  the  same  in  force — TTUs 
is  to  give  notice,  that  an  attorney  of  ten  years' 
standing  will  attend  at  his  offices.  No.  35, 
Bath-row,  Birmingham,  and  give  advice  upon 
all  cases  within  the  province  of  the  said  act 
gratis,  the  usual  charge  of  2s,  in  the  pound 
only  being  had  out  of  such  debts  as  may  be 
recovered. 

**  Attendance  from  two  o'clock  till  five  every 
day."  ' 


RAILWAY  PBOVISIGNAL  COMlirmBS. — 
LIABILITY  TO  COSTS. 

7b  the  Editor  of  the  Legal  Observer. 

Sir, — A  question  has  arisen  as  to  how  fiar 
parties  on  the  provisional  committee  in  nulway 
schemes  are  liable  to  costs  incurred  previously 
to  obtaining  an  act,  and  previously  to  complete 
registration,  where  the  bill  is  tmnown  out  or 
abandoned. 

It  appears  to  be  a  very  usual  thing  for  parties 
who  are  not  in  the  slightest  way  interested,  and 
who  have  not  even  taken  a  share,  to  allow  thdr 
names  to  be  placed  on  the  provisional  commit- 
tee, and  appeu-  in  the  prospectus. 

Can  any  of  your  readers  inform  me  whether 
these  parties  (naviog  authorised  their  names  to 
be  used)  are  liable  to  anv  coats  or  expenses  in- 
cidental to  obtaining  the  bill,  or  in  any  way- 
relative  to  carrying  out  the  scheme,  in  the  event 
of  the  application  to  parliament  being  unsuc- 
cess&d,  or  the  scheme  being  abandoned  previ- 
ously to  complete  registration. 

R.  W.  P. 


APPLICATIONS  FOR  ADMISSION  AS  ATTORNEYS. 
Last  day  ofMichadmas  Term,  pursuant  to  Judges^  Orders. 
Clerk^s  Name  and  Residence.  To  whom  Articled,  Assigned,  ^c* 

Belfour,  Edmund,  jun.,  39^  Lincoln's  Inn 

Relds Edward  Archer  Wilde,  21,  College  HiD. 

Brewis,  George,  Newcastle-upon-l^rne    .        •  George  Tallentire  Gibson,  Newcastle^pourTyne. 
Branson,  Thomas  Sands,  33,  Store  Street ;  and 

Sheffield Thomas  Branson,  Sheffield. 

Burbury,  Daniel  Winter,  4,  Wharton  Street  ,- 

and  Wootton  Grange,  Warwick  .        ,        .  Jackson  Walton,  Wamford  Court. 
Knms,  Robert,  Tumham  Green      •        .        .  James  Robertson,  Southampton  Buildings* 

Robert  Fitz-Finnis,  Tumnam  Green* 
Hodgetts,  Thomas,  5,  River  Street,  Aston, 

near  Birmingham Clement  Ingleby,  Birmingham. 

Harris,  Albert  Domett,  111,  Regent  Street, 

Lambeth Frederick  Carritt,  10,  Basinghall  Street 

Matthews,  Edwin  D.  Thomas,  6,  Canterburv 
Street,  Lambeth;  and  82,  York  Roaa, 
Lambeth Edward  Steward,  Norwich. 

To  be  added  to  the  [Hilary  Term]  List  pursuant  to  Judges'  Orders. 
Mantdl,  Alexander  Houston,  Farringdon        .  J.  William  Wall,  Devises. 

7b  be  admitted  on  the  last  day  of  Michaelmas  Term,  pursuant  to  Rule  of  Court. 


*  Cunliffe,  Robert,  1,  Upper  Gower  Street;  and 
Manchester 


Thomas  Potter  Cnndiffe,  Manchester. 


APPUCATIONS  FOR  RENEWAL  OF  ATTORNEYS'  CERTIHCATES. 
On  the  last  Day  of  Michaelmas  Term,  1846. 
7b  be  added  to  the  List  pursuant  to  Judget^  Orders, 

Livett,  Andrew  Lewis,  14,  Trinidad  Place,  Liverpool  Road,  Islington. 
Powell,  Horatio  Nelaon,  Cheltenham. 


*  See  the  report  of  this  case,  p.  58,  post. 
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APPLICATIONS  TO  BE  ADMITTED  AS  ATTORNEYS. 
Hilary  Term,  1846. 

Qtttdi's  IStncQ. 
Clerks*  Names  and  Residences,  To  whom  Articled,  Assigned,  Sfc* 

Atkinson,  Heniy,  11,  Everett  Street/  Russell     Fenton  R.  Atkinson,  Manchester. 

Square Thomas  Sanders,  Temple. 

John  Abbott,  Charlotte  Street. 
Andrews,  Richard  Bullock,  Epping         .        •  Richard  Bullock  Andrews,  Epping. 
Atherton,  William  Matthew,  2 1 ,  Penton  Place, 

Kennington  Road;  and  Manchester         •  J.  Barlow,  jun.,  Manchester. 
Barton,  Samuel  Crickmer,  14,  King's  Road ; 

and  Little  Yarmouth        ....  Nathaniel  Palmer,  Great  Yarmouth* 
Brign,  John  Adolphus,  55,*  Loncoln's   Inn 

Fields Thomas  Briggs,  Lincoln's  Inn  Fields. 

Bernard,  Edward  Westland,  15,  Park  Street, 

Grosvenor  Square ;  13,  Bathurst  Street, 

Sussex  Sq. ;  and  Clifton  ....  George  Cooke,  Clifton  and  Bristol. 
BeD,  John,  Danby;  Whitby;  and  Prince's 

Place,  St.  James's Thomas  Brodrick  Simpson,  Whitby. 

Bkwre,  James,  Leek John  H.  Hacker,  Leek. 

Brewis,  George,  Newcastle-upon-l^e    .        .  G.  T.  Gibson,  Newcastle-upon-Tyne. 
Brown,  Charles,  Maidenhead  .        .        .  James  Smith,  Maidenhead. 

Barnard,  Charles,  5,  Guildford  Place,  Ken- 

nington Alfred  Mayhew,  Carey  Street. 

Bowen,  Charles  Buxrin,  4,  South  Buildings, 

Ckpham ;  Boconnoc ;  and  Plymouth       .   R.  Stephens,  Plymouth. 

Buhner,  Charles,  Leeds William  Middleton,  Leeds. 

BumW,  John  Wild,  29,  Queen  Street,  Cheap-     Anthony  Burnley,  St.  Austell. 

side David  Laing,  White  Hart  Court. 

P.  A.  Burrell,  White  Hart  Court. 
BransweU,  Thomas  Vicars,  18,  Smith  Street, 

Chelsea;  and  Howard  Street  .        .        .  William  Woollam,  Stockport. 
Baldwin,  Alexander,    3,    Gloucester  Street, 

Queen  Square ;  Settle ;  and  Clithero       .  William  Foster,  Settle. 
Birch,  Henry,  13,  Church  Street,  Westmin- 
ster; and  Hadleigh  ....  Isaac  Last,  Hadleigh. 
Burrell,  Peter  Charles,  Cranmer  Road,  North 

Biixtyi;  Hanger  Lane;  and  Middleton     P.  A.  Burrell,  White  Hart  Court. 

Road*     ......  S.  A.  Beck,  Ironmongers'  Hall. 

Brooke,  William  Lombe,  Cambridge       •        :  E.  Foster,  jun.,  Cambridge. 
Cotton,  Edward,  36,  Dorer  Road,  Leicester; 

and  Farringdon  Street     .        •        ,        .  Samuel  Stone,  Leicester. 
Qaris,  Percy  firooke,  4,  Rawstome  Street, 

Goswell  Road ;  and  Dover  .        •   Stephen  Chalk,  Dover. 

CoDier,  Thomas  George,  New  Windsor  .        .  Charles  Hurd,  Upper  Marylebone  Street 
Cunliffe,  Robert,  1,  I^per  Gower  Street;  and 

Manchester Thomas  P.  Cunliffe,  Manchester. 

Cotton,  Francis  Josias,  2,  King's  Terrace,     Charles  Smale,  Bideford. 

Pentonville ;  and  Maxe  Pond  .        .        .       Robert  Slee,  St.  John's,  Soathwark* 
Codd,  Henry,  30,  Arundel  Street,  Strand        .  William  Codd,  jun.,  Maldon. 

William  Batty,  Charles  Street,  St.  James's 
Square. 
Charsley,  Edward,  21,  Bedford  St.,  Bedford 

Row;  Powis  Place,  Coventry;  and  Bea^ 

consfield         ......  Frauds  Carter,  Coventry. 

Corties,  Edward,  12,  Montague  Street,  Ru8«- 

sell  Square T.  M.  Cleoburey,  Sackville  Street. 

Cnmke,  Daiuel,  11,  Arundel  Street,  Strand; 

TJlverston ;  and  Grrove  Street  .        .        .  John  Cranke,  Ulverston. 
Coiwper,  William  John,  3,  Momington  Cres-     William  Sladden,  Canterbniy. 

cent;  and  Canterbury     .        .        .        •       W.  H.  Wright,  Essex  Street 
Child,  Henry  Bayhs,  53,  Trinity  Square         •  G.  K.  Pollock,  Great  George  Street. 
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Caldicott,  Henry,  36,  Lonsdale  Square  ;  and 

Dudley William  Fellows,  jun.,  Dudley. 


Francis  Riddell  Reynolds,  Great  Yarmoath. 
John  Murray,  1,  Whitehall  Place. 


Casterton,  Charles  James,  11,  New  Street, 

Vincent  Square 

Da^es,  Alexander  Malcolm,  4,  Henrietta  St., 

Covent  Garden 

Daly,  Thomas,  30,  Mornington  Place,  Hamp- 

stead  Road;    Castleblaney,  Kingstown, 

Ireland ;  and  Liverpool  .... 
Dobson,  Henry  Houle,  7»  New  Millman  St.  • 
Daubeny,  Wiluam,  50,  Upper  Albany  Street ; 

ana  Jndd  Street  •  .  •  •  . 
Davies,  Rowland  A.  Griffith,  23,  River  Street, 

Middleton  Square ;  Penzance ;  and  East 

Street      .        •        .  '     .        .        .        •  Francis  Paynter,  Penzance. 
Day,  John,  jun.,  26,  Edward  Terrace,  Cale« 

donian  Road    .        .      ^        .        .        •  Henry  Bradley,  Temple. 
""'*"*  '      .  -   «  Henry  Hayman,  Bath. 


D.  Davies,  Henrietta  Street 

Edward  Bretherton,  LiverpooL 

R.  B.  Armstrong,  Staple  Inn. 
Benjamin  Lawrence,  Ola  Fish  Street 

George  A.  Crawley,  Whitehall  Place. 


Davies,  Robert  Pavin,  21,  Warwick  Street, 
Regent  Street 

Drew,  George  Henry,  2,  Charlotte  Row,  Ber- 
mondsey 

Dacie,  William,  3,  Foxley  Place,  Camberwell 


D.  Davies,  Warwick  Street. 


George  Drew,  Bermondsey  Street. 
W.  S.  Dacie,  Throgmorton  Street. 

Sir  George  Stephen,  Fumival's  Inn. 
George  A.  A.  Davies,  Crickhowell. 
George  A.  A.  Davies,  Crickhowell. 
C.  T.  Worsnam,  Newtown, 

J.  Jones,  Welch  Pool. 
Edward  Hugh  Edwards.  New  Palace  Yard. 

Owen  Pope  Holmes,  Liverpool  Street. 


Davies,  Edward  John  Cox,  Crickhowell  . 

Davies,  George  Sidney,  Crickhowell 

Davies,  John  Price,  15,  Cranmer  Place, 
Waterbo  Road ;  and  Welch  Pool    • 

Driver,  Samuel  Neale,  Hanover  Park,  Peck- 
ham  ;  and  7>  Wellington  St,  South 

De  Boos,  Thomas  J.  Redman,  14,  Vale  PI., 
Hammersmith  .... 

Edwards,  John,  20,  Lincoln's  Inn  Fields 

Ellison,  Thomas  Michael,  8,  Granby  Street, 
Hampstead  Road ;  Bath ;  Great  Stanhope 
Street;  Huntley  Street;  University  St; 
and  Great  Quebec  Street 

England,  Richard,  18,Stanhope  Street,  Hamp- 
stead Road ;  and  Kinf(8ton-upon-Hull 

Fowler,  James,  24,  Great  Ormond  Street, 
Queen's  Square ;  Aston ;  and  Birming- 
ham         

France,  F.  Augustus  Harold,  8,  County  Ter- 
race, New  Road John  Wood,  Falcon  Street. 

Fraaer,  Edward  John,  24,  Sidmouth  Street, 

Regent    Square ;   Amwell    Street ;    and     L.  Acland,  Chancery  Lane. 
Ganonbury  Street H.  C.  Chilton,  Chancery  Lane. 

Fleming,  John,  Newcastle-npon-Tyne     •        .  T.  Carr  k  M.  L.  Jobling,  Newcastle-upon- 

lyne. 

Fisher,  William  Richard,  6,  Vemlam  Build- 
ings ;  and  Gray's  Inn  Square  .        .        .  J.  G.  Fisher,  Great  Yarmouth. 

Farr,  Henry  Fuller,  5^  Verulam  Buildmgs ; 

and  Gray's  Inn Henry  Hansell,  Norwich. 

Fletcher.  Arthur  Piggott,  5,   Essex   Court, 


Charles  Bovdell,  Queen's  Square. 
Robert  Meacalf,  Lincoln's  Inn  Fields. 


Edward  King,  Bath. 

J.  England,  Kingston-upon-Hull. 

G.  P.  Wragge,  Birmingham. 


Temple;  and  Mortimer  Street 
Femihoughy  Joseph,  jun.,  Nantwich 


Joka  North,  jun.,  LiveroooL 
1,  liverpool. 
G.  Fai^ner,  Bedford  Row. 


.iveipooL 
T.  K.  Hassall,  liverpool. 
er,  Bedi 
R.  C.  Edleston,  Nantwich. 

E.  H.  Fedler,  liskeard. 

Charles  Brutton,  Exeter. 


Fookes,  William,    14,    Myddleton   Square; 

liskeard;  and  Goulden  Terrace 
Friend,  James  Walter,  20,  Burton  Crescent ; 

and  Bedford  Row 

Field,  John  Joseph,  9>  Guildford  Street,  Rus- 

sell  Square William  Kinsey,  Bloomsbury  Square. 

Foottit,  Christopher  Carter,  40,  Commercial     William  Whalcy  Billyard,  Budleigh  Saldertan» 

Road;  Newark.upon-Trent.  Devonshire. 

Gotobed,  Henry,  2,  Amwell  Terrace.  S.  P.  Lamb,  Reading. 

W.  Tooke,  Bedford  Row. 


AppUaUums  to  be  ad$Med  om  Attornejfs,  5& 

Guy,  Henry,  Howden J.  S.  Archer,  Ossett. 

William  AUatt,  Ossett. 
William  Jacomb,  Huddersfield. 
R«  B.  Porter,  Howden. 
Gxiffithc,  WiDiam  Higford,  36,  Lonsdale  Sq. ; 

and  Chipping  Csunpden  ....  John  R.  Griffiths,  Chipping  Campden. 
GeD,  Inigo,  26,  Swinton  Street,  Gray's  Inn     F.  H.  Ge)l,  Lewes. 

Road;  Devonshire  Street;  and  Lewes     •       F.  T.  Gell,  Carlton  Chambers. 
Garaham,  Richard  Enoch,  (articled  as  Richard 

onh-,)  33,  Gower  Place,  Euston  Square; 

and  Norwich Thomas  Brightwell,  Norwich. 

Gratrix,  Thomas  Price,  Adelphi  Chambers, 

Monmouth ;    Beauford  Buildings ;  Vere     James  Powles,  Monmouth. 

Street ;  and  Frederick  Street    .  .       F.  J.  Ridsdale,  Gray's  Inn  Square. 

Gragofy,  William,  5,  Upper  Montague  Street .  Jonas  Gregory,  Clement's  Inn. 
Gill,  Thomas  Husband,  5,  Gloucester  Street,     James  Husband,  Devonport ;  and  Gray's  Inn 

Bloomsbury;  and  Devonport  .        .        .  Square. 

Greenacre,  Charles  Edward,  19,  Swinton  St., 

Gray's    Inn  Road;    Great   Yarmouth; 

East  Dereham F.  R.  Reynolds,  Great  Yarmouth* 

Goolden,Daniel  Heythome,  16,  Soley  Terrace, 

Bristol;   New  Ormond  Street;  and  Gt. 

Percy  Street S.  S.  Wayte,  Bristol. 

Griffin,  Arthur,  Shelton;  and  Carey  Street      .  Thomas  Griffin,  Shelton. 
Hunt,  Tliomas,  Okewood  Hall,  near  Roch- 
dale;  and  Rochdale         .        .        .        .  J.  R.  Elliott,  Rochdale. 
Hicks,  Leonard  Hopwood,  Paddock  Lodge, 

Junction  Road,  Kentish  Town         .        .  L.  Hicks,  Gray's  Inn. 
Holmes,  Joseph  Francis,  Wakefield  Street, 

.    Regent  Square ;  and  Beverley  .        .        •  Thomas  Shepherd,  Beverley* 
Harris,  Henry,  41,  Bemers  Street  .        .        ,  D.  S.  Bockett,  Lmcoln's  Inn  Fields. 
Holme,  Joseph,  12,  Wakefield  Street,  Regent     C.  W.  Potts,  Chester. 

Square;  Chester;  and  Essex  Street  J.  H.  Adams,  Old  Jewry  Chambers, 

fiewson,  Frederick,  Wrington ;   and  Balham     B.  Holme,  New  Inn. 

Hill J.  James,  Wrington. 

Hand,  Henrv,  12,  Wakefield  Street,  Regent     Thomas  J.  Brayne  Hostage,  Castle  North* 

Sq.;   Witton;    Hertford;    and    Esssex  wich. 

Street      ••••..• 
H^ialey,  Robert  Townsend,  9,  Thaviea  Inn ; 

Taunton ;  and  Norfolk  Street  .        .        .  J.  F.  Reeves,  Taunton. 
Harrison,  W.  George  Southey,  Waterloo  R; 

KUbome A.  R.  F.  Rosser,  Lincoln's  Inn  Fields^ 

Hnddleston,  John,  18,  Thavies  Inn;    and 

Whitehaven W.  Perry,  Whitehaven. 

Hughes,  John  Spier,  Ruthin  .        •        .        .J.  Handcock,  Mold. 

William  Slater,  Manchester. 
Hick,  John  George,    9,  Belgrave   Terrace, 

Eaton  Sqiare ;  and  Stokesley  .        .        •  Henry  Hick,  Stokesley. 
Hitefacock,  George,  22,  Lower  Belgrave  Street .  H.  S.  Heathcote,  Coleman  Street. 
Haynes,    James    Haynes,    formerly  James 

Haynes  Jones,  Stamford ;  Newark-upon- 

IVent;  and  Wakefield  Street   .  .  Godfrey  Tallents,  Newark-upon-Trent.. 

Hinton,  Richard  Thomas,  II,  Camden  Ter-     H.  Hinton,  Wenlock. 

race,  Camden  Town        .        •        .        .       R.  H.  Baines,  Gray's  Inn  Square. 
Jaekaon,    Charles,    35,   Charlotte   Terrace, 

White  Conduit  Fields ;  and  Checkheaton  .  Charles  Futh,  Birstal. 
Jennings,   John    Rogers,   71  >   Whitecbapel 

Road ;  and  Wanstead  .        .        .  David  Jennings,  WhitechapeL 

Judge,  James  Robert,  21,  Margaret  Street, 

Cavendish    Square ;     Ramsgate ;     and     J.  B.  Judge,  Ramsgate. 

Hunter  Street H.  Wightwick,  Ramsgate. 

JoQcy,  James  Hatch,  1,  Upper  Stamford  St.    .  J.  G.  Meymott,  Blackfriars  Road. 
Jooes,  Thomas  Alley,  Coburg  Place,  Ham-     Thomas  Eden,  Salisbunr  Street 

mersmiih  •       .  •        •       G.  Becke,  Lmcoln's  Inn  Fields. 

Jonei,  John  Alexander,  13,  Union  Crescent, 

New  Kent  Road ;  Old  Kent  Road    .        .  Lewis  Henry  Braham,  Chancery  Lane. 

[This  list  will  be  continued  next  week.} 
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MICHAELMAS  TERM  EXAMINATION. 

Wb  lately  stated  that  the  180  notiees  of  ad- 
misrion  on  the  roll  of  attomeTS  for  this  term 
included  17  persons  who  had  heen  examined 
in  former  terms ;  hut  that  with  the  addition  of 
the  names  of  several  candidates  who  have  given 
notice  of  examination^  (but  not  of  admission  at 
present,)  the  number  entitled  to  be  examined, 
if  their  testimonials  were  approved,  would  be 
171.  It  now  appears  that  50  have  not  left  their 
papers,  and  that  the  number  to  be  examined 
win  be  about  120.  This  is  a  large  number 
compared  with  the  last  few  terms. 

The  following  notice  has  been  issued  of  the 
day  appointed  to  swear  in  solicitors  at  the 
Rolls:— 

The  Master  of  the  RoHb  has  appointed  Mon- 
day the  24th  day  of  November  instant,  at  three 
o'clock  in  the  afternoon,  at  the  Rolls  Court, 
Chancery  Lane,  for  swearing  in  solicitors. 

Every  person  desirous  of  being  sworn  and 
admitted  on  that  day  must  leave  his  oonmion 
law  admission,  or  his  certificate  of  practice  for 
the  current  year,  at  the  Secretary's  Office,  RoUs 
Yard,  Chancery  Lane,  on  or  before  Saturday, 
the  22nd  instant,  at  three  o'clock. 

BoUs,  llth  Nov.  1845. 

DECISIONS  ON  THE  NEW  ORDERS  IN 
CHANCERY. 

Refbrring  to  our  reports  for  a  decision  of 

the  Vice-Chancellor  of  Enp^land  on  the  New 
Orders  of  8th  May,  we  add  &e  following,  which 
we  believe  may  be  relied  on : — 

8UBPGBNA   TO   REJOIN. — REPLICATION. 

The  judges  have  decided  that  in  those  cases 
where  subpoenas  to  rejoin  have  not  been  served 
btfore  28tn  October,  so  as  to  put  the  cause  at 
issue,  the  parties  shall  file  their  repUcation  in 
the  new  form,  under  the  Orders  of  8th  May. 
This  will  have  the  effect  of  making  publication 
pass  without  rules. 


RECENT  DECISIONS   IN  THE 
RIOR  COURTS, 


SUPE- 


REPORTED    BT 


BARRISTERS    OF    THE 
COURTS.  • 


ISoIIs  Conit. 

[Reported  by  Saxubl  Miller, 
Law.] 


Esq*,  Batrister-at' 


CQ9ts  (f  any  proceedim^s  on  their  fori  had 
to  unnecessary  eaepense. 

This  suit  was  instituted  for  administering 
the  estate  of  Mrs.  Anne  Reid,  who  was  the  eze* 
ciitrix  of  her  late  husband,  Alexander  Reid. 
On  the  19th  of  Nov.  1844,  an  order  was  made 
that  the  receiver  apj;K>inted  in  the  cause  should 
be  at  liberty  to  institute  a  suit  in  the  name  oC 
the  administrator  with  the  will  annexed,  of  the 
late  Alex.  Reid,  for  the  recovery  of  a  bond  debt 
due  to  his  estate  from  one  Edmund  Waters,  the 
administrator  being  first  properly  indemnified. 
In  pursuance  of  this  order  a  proper  indemnity 
was  settled  by  the  master;  but  the  receiver 
being  advised  that  he  might  incur  personal  to* 
sponsibility  by  adopting  the  contemplated  pro- 
ceedings, presented  a  petition  to  the  court* 
whereby,  alter  stating  that  the  institution  of  a 
suit  for  recov^  of  the  debt  in  Question  would 
be  attended  with  great  risk  ana  expense,  and 
that  in  the  event  of  the  daim  not  being  es- 
tablished, the  estate  of  the  testatrix  woum  be 
insufficient  to  satisfjr  the  costs,  and  he  would 
incur  a  personal  liability,  which  in  his  charac* 
ter  of  receiver  he  was  unwilling  to  do,  he  prayed 
for  a  reference  to  the  master  to  inquire,  ifnieUier 
it  would  be  for  the  benefit  of  the  testatrix's 
estate  that  the  bond  debt  and  securitv  should 
be  sold  by  auction,  and  if  the  master  snould  be 
of  that  opinion,  then  that  the  same  might  be 
sold  accordingly. 

The  plaintils,  who  were  infants,  and  the  re- 
ceiver, appeared  by  the  same  solicitor,  tha  re* 
ceiver  bemg  in  fact  the  solicitor's  father. 

Mr.  Kittdersiey  for  the  petitioner. 

Mr.  6.  Turner,  Mr.  Boyle,  and  Mr.  J.  H. 
Palmer,  for  the  defendants,  objected  that  the 
receiver  was  not  the  proper  party  to  present 
such  a  petition,  which  should  have  heen  pre* 
sented  by  the  plaintiflfs  by  their  next  frioid ; 
but  that  if  the  court  held  mm  intitled  to  do  80> 
only  one  set  of  costs  should  be  allowed. 

The  Master  of  the  Rolls  sud,  that  succarding 
to  the  former  practice  of  that  branch  of  the 
court  in  the  time  of  Sir  John  Leach,  a  recdver 
was  not  allowed  to  originate  any  proceedings 
but  that  rule  was  not  acted  upon  in  the  other 
courts,  and  had  since  been  relaxed  at  the  R(^ls» 
and  a  receiver  was  now  allowed  to  present  a 
petition  in  certain  cases.  In  the  present  case^ 
the  Order  of  November  1844  imposed  a  certain 
duty  on  the  receiver,  and  as  he  found  he  could 
not  with  safety  to  himself  fulfil  such  duty,  it  was 
right  that  he  should  apprize  the  court  of  the 
fact.  At  the  same  time  the  receiver  ought  not 
to  be  the  party  to  present  a  petition,  which. 
might  with  less  expense  have  oeen  presented 
by  the  plaintiffs.  His  Lordship  therefore  said» 
he  should  make  the  order  asked,  but  should 
direct  the  same  to  be  prosecuted  by  the  next 
friend  of  the  plaintiffs,  and  should  reserve  the 
costs  of  the  petition. 

Parker  v.  Dmn.    July  24,  1845. 


PRACTICE.— RBCEIVEB. — COSTS. 


7^  rtUe  which  formerly  prevailed  against  re- 
ceivers originating  proceedings  is  not  now 
imperative;  but  they  vfill  not  be  allowed 


■  It  is  deemed  sufficient  in  future  to  state,  at 
the  commencement  of  each  term  or  volume,  the 
names  of  the  gentlemen  who  favour  this  work 
with  reports  of  cases. 


Aperior  Qmis!  IMr.— T^iee-CUiMMlfor. 
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[A;p0fMlyS.yjunBTtAmKBAUvlSfq.,  BturrifUr 

PRACTICE. — ETIDSNCS.—FOBEIGN  ULW. 

neemtrtwia  mot  reoeioe  ptOM^eg  cited  from 
ike  aekmmledffed  tmtkantiei  for  the  law  of 
mfota^n  comntry,  i^nmi  a  quettion  anting 
m  rupect  to  that  law,  as  evidmoe  of  what 
tke  foreign  law  apon  that  question  is,  anless 
tke  partleuiar  passages  are  deposed  to  by  a 
wOnessMttedintie  law  of  that  eotairy, 
as  eontaimng  the  law  of  that  country,  tpon 
ihe  qaeaiion  in  dupttf  e. 

br  tins  cause,  wliich  relates  to  the  light  of 
soecessioii  to  the  estates  at  Bront^,  in  Sicily, 
bestowed  bj  the  king  of  that  country  on  tne 
fiiBt  Lord  Nelson,  a  question  arose  in  respect 
to  the  mode  whereby  the  English  court  could 
obtain  a  knowledge  of  the  Sicilian  law.  The 
case  came  on  noon  exceptions  to  the  master's 
zeport,  who  had  rejected  certain  passa^^es  ez- 
tncted  other  from  authoritative  collections  of 
^  Sicilian  laws,  or  from  the  works  of  writers 
secttTed  as  of  authority  in  the  exposition  of 
those  laws  in  the  Sicilian  courts,  because  those 
passi^ges  were  not  supported  by  the  evidence 
of  any  penon  professionally  skilled  in  the  laws 
of  Sicily,  draosing  to  them  as  cootaimng,  to  the 
best  Qi  his  oelief,  a  correct  view  of  the  Sicilian 
law  upon  the  question  in  di^mte.  The  nas- 
aages  thus  rejected  were  extracted  in  part  urom 
antfaorilies  cited  by  the  plaintiff  as  well  as  by 
the  defendants^— and  which  therefore  might  be 
regarded  as  in  some  sort  a  cross-examination 
of  the  plaintiff's  witnesses,  ^-and  in  part  from 
independent  authorities  cited  by  the  defendants 
alone.  The  evidence  of  persons  skilled  in  the 
Sicilian  law  was  adduced  to  show  that  the 
writers  dted  would  be  received  as  of  authority 
in  the  Sicihan  courts  $  in  fact  there  was  no 
Question  as  to  this.  Nor  was  it  denied  that 
the  court  might  refer  to  passages,  cited  by  a 
witness  skilled  in  the  law  of  a  foreign  country, 
horn  anv  law  or  authority,  as  containing  the 
law  of  that  country  upon  any  particular  (ques- 
tion, for  the  purpose  of  judging  for  itself 
whether^  passages  cited  did  support  the  con- 
dnskm  they  were  dted  to  support ;  and  thus,  as 
ftr  as  in  it  lay,  checking  the  fallibility  of 
human  testimony.  The  point  raised  was, 
ompfy,  whether  the  court  would  allow  the 
acknowledged  Sicilian  law  authorities  to  be 
used  by  English  lawyers  for  the  purpose  of 
proving  Sici&n  law,  in  like  manner  as  it  will 
aflow  our  own  reports  and  statutes  to  be  used ; 
or  iHiether  it  was  necessary  that  the  particular 
passages  relied  upon  as  showing  the  Sicilian 
ow  upon  the  point  m  dispute  should  be  referred 
to  by  some  witness  skilled  in  the  law  of  Sicily. 

Aran  Bode's  case,  tried  20th  June,  1844,  at 
bar  hehtc  the  Queen's  Bench,  not  yet  reported; 
Gocemor  Picton's  case,  Howell's  State  Trials, 
XXX.  466,  491>  511 ;  Dalrymple  v.  Dahymple,  2 
Hi4(g.  Con.  Ca.  81;  Trimley  v.  Viquier,  4 
Moon  in  Scott,  704 ;  the  Duke  of  Sussex  Peer- 
age eaass  H  Clark  &  Fmelly,  85;  Storey's 
On^Hct  €f,Laws,  §  637 ;  De  Vaux  v.  Steele,  8 
ScQ^  637>  6  Bmg.  N.  C. ;    Warren  Hastings' 


case,  2  Phillips  Evid.  123,  9th  ed.;  Gage 
V.  BMeley^  Ridg.  t.  H.  276;  and  JIfos/ya  v. 
Farrigas,  Cowp.  174 ;  were  cited  in  the  course 
of  the  discussion. 

Mr.  Tinney,  Mr.  Gardiner,  Mr.  RoundeU 
Palmer,  and  Mr.  Lewin,  for  the  exceptions; 
Mr.  Hodgson,  Mr.  TVinier,  and  Mr.  Mowyer, 
for  the  repcMt. 

Lord  Langdale,  after  taking  time  to  eooeider 
his  judipoent,  decided  that  the  master  was  right 
in  refusmg  to  receive  the  passages  in  question. 

Lord  Nelson  v.  Lord  Sridport,  July  6,  7,  9> 
&  10,  and  Nov.  5, 1845. 

Vtrt^Hanrtllor  of  BnglsnU. 

PRACTICB. — APFEARANCK. — CONSTRUCTION 
OP   ORD&R   29   OP  MAT   1845. 

The  oourt  will  not  aOow  a  plaintiff  under  the 
above  Order  to  enter  an  appearance  for  a 
defendant  who  is  resident  out  <f  the  jurts- 
diction^ 

The  bill  in  this  case  was  filed  in  July  1842^ 
shortly  after  which  the  defendant  appeared,  and 
in  November  1842  put  in  his  answer.  In  Mwr 
1844  an  order  was  obtained  for  leave  to  amend, 
under  which  the  bill  was  amended  in  June  1844, 
and  in  1845  a  subpeena  was  served  on  the  de- 
fendant's solicitor  to  answer  the  amended  bin. 

No  appearance  having  been  entered  to  the 
amended  bill,  application  was  now  made  under 
the  29th  Older  of  May  1845,  by  which  it  is 
directed,  that  if  an^  defendant  not  app«uing 
to  be  an  infimty  &c.  is,  when  within  the  JurisdiC'' 
Hon  of  the  court,  duly  served  with  a  suhpcsna  to 
appear  to,  or  to  appear  to  and  answer  a  bill, 
and  refiiaes  or  neglects  to  appear  thereto  within 
eight  days  after  such  service,  the  nlaintiff  may, 
after  the  expiration  of  such  eignt  days  and 
within  three  weeks  from  the  time  of  such  ser- 
vice, apply  to  the  record  and  writ  clerk  to  enter 
an  appearance  for  the  defendant ;  and,  no  ap- 
pearance having  been  entered,  the  record  and 
writ  clerk  is  to  enter  such  appearance  accord- 
ingly, without  special  order,  upon  being  satis- 
fied by  affidavit  that  the  subpoena  was  duly 
served  upon  such  defendant  personally,  or  at  his 
dwelling  house  or  usual  place  of  abode,  and  aft«r 
the  expiration  of  such  three  weeks  application 
is  to  be  made  to  the  court. 

The  defendant  in  this  case  was  a  native  of 
France,  and  had  been  resident  in  that  eountiy 
since  Sept.  1842,  where  he  still  was. 

Mr.  Schomberg  submitted,  that  this  was  a 
case  in  which  the  court  intended  that  the 
plaintiff  should  have  the  opportunity  of  enter- 
mg  an  appearance  for  the  defendant. 

The  Vice-Chaneellor  said,  he  would  consult 
with  the  other  judges,  as  he  intended  to  do  in 
all  cases  where  any  difficul^  occurred  as  to  the 
construction  of  the  new  oraers. 

Nov.  8. — His  Honour  said,  he  had  considered 
the  question,  and  was  of  opinion  that  the  case 
was  not  within  the  order. 

Marquis  of  Hertford  v.  Saisee.  May  8, 
1845. 
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Superior  Courts.-  Queen^a  Beuch.—Q.  B.  Practice  Court. 


Admen's  IBenrQ. 
(Before  the  Four  Judges.) 

ACTION    ON   THE   CASK   BY   A    CORPORATION 
AGAINST  A   TOWN   CLERK,   UNDER  5   &  6 

W.  4.  c.  76,  s.  60. 

The  statute  5  4-  6  FK.  4,  c.  76,  s.  60,  imposes 
certain  duties  on  the  toumclerk  of  a  bonugh, 
and  in  case  of  neglect  or  refusal  two  justices 
of  the  peace  have  power  to  determine  the 
matter  in  a  summary  way  :  protnded  always, 
that  nothing  in  the  act  shall  prevent  or 
abridge  any  remedy  by  action  against  any 
person  so  pending,  but  such  person  shall 
not  be  sued  by  action  and  proceeded  against 
»n  a  summary  way  for  the  same  cause. 

Held,  that  an  action  on  the  case  would  lie  at  the 
suit  qfthe  corporation  against  the  town  clerk, 
for  refusing  or  neglecting  to  perform  the  du- 
ties imposed  on  him  by  the  60M  sections 
the  summary  remedy  before  magistrates  not 
being  co-extensive  with  the  injury. 

This  was  an  action  on  the  case  hrought  by 
the  corporation  of  Litchfield  against  the  town 
derk,  for  omitting  to  render  a  true  account  of 
aU  matters  committed  to  his  charge,  by  virtue 
of  the  60th  section  of  the  Municipal  cforpora- 
tion  Act,  (5  &  6  W.  4,  c.  76.)  To  this  decla- 
ration there  was  a  demurrer  and  joinder. 

Mr.  Cole,  in  support  of  the  demurrer. 

The  60th  section  of  the  6  &  6  W.  4,  c.  76, 
iMuires  the  town  clerk  to  render  a  true  account 
of  all  the  matters  committed  to  his  charge;  all 
monies  received  and  paid,  together  with  proper 
vouchers;  and  a  list  of  the  persons  who  shall 
have  paid  money  for  the  purposes  of  the  act, 
ore.  And  in  case  he  shall  refuse  or  wilfully 
jeglect  so  to  do,  two  justices  of  the  peace  shaU 
have  power  to  hear  and  determine  the  matter 
in  a  summary  way.  Provided  always,  that 
notlung  m  this  act  contained  shall  prevent  or 
atodge  any  remedy  by  action  against  any  such 
officer  so  offending  as  aforesaid;  but  such 
officer  shall  not  be  sued  by  action  and 
also  proceeded  against  in  a  summary  way 
for  the  same  cause.  This  action  cannot 
be  maintained,  because  the  statute  has  given 
a  summary  remedy  before  magistrates  which 
must  be  pursued.  The  distinction  seems 
to  be  this;  where  a  statute  makes  unlawful 
that  which  was  lawful  before,  and  appoints  a 
specific  remedy,  that  remedy  must  be  pursued 
and  no  other.  Rex  v.  Robinson:^  Castle's 
CMtf,*  J  Saund.  136,  note  4.  There  is  no 
wrongful  act  on  the  part  of  the  defendant  by 
which  he  is  liable  to  an  action  at  law.  The 
proviso  at  the  end  of  the  section  is  not  at  van- 
ance  with  this  view  of  the  subject,  because  it 
J^ves  things  as  they  were  before,  and  an  action 
<>» 'rover,  or  for  money  had  and  received,  may 
stall  be  supported  by  the  corporation  against 
the  town  ckrk. 

Mr.  Waies,  contrit. 

The  detention  of  these  goods  will  entitle  the 
corporation  to  sue  in  this  form  of  action  unless 
prevented  by  the  proviso  in  the  60th  section. 


•  2  Burr.  803. 


^  Cra.  Jac.  644. 


The  summary  jurisdiction  of  the  magistrates 
will  be  found  insufficient  for  the  purposes  of 
the  corporation.  The  remedy  is  not  co-exten- 
sive with  the  wrong.  The  defendant  is  to  keep 
a  list  of  persons  who  owe  money  to  the  corpo- 
ration, he  might  refuse  to  give  up  tiie  lists,  and 
allow  the  Statute  of  Limitations  to  run  against 
the  corporation.  The  cases  cited  on  the  other 
side  refer  to  indictments  where  a  duty  is  im- 
posed by  act  of  parliament  In  Barry  v.  Ar- 
naud,"^  a  collector  of  customs  was  held  liable 
in  an  action  for  nonpayment,  as  for  refusing  to 
sign  a  bill  of  entry  without  payment  of  an  ex- 
cessive duty. 

Lord  Denman,  C.  J.  It  seems  to  me  that 
the  defendant  must  be  held  answerable  in  this 
action,  although  there  is  a  summary  remedy 
given  by  the  act,  which  in  some  instances  may 
not  be  made  available  till  an  irreparable  injury 
is  done  to  the  corporation. 

Mr.  Justice  Williams  concurred. 

Mr.  Justice  Coleridge,  —  For  some  time 
I  was  of  opinion  that  this  action  could  not 
be  supported,  and  I  believe  I  attached  too  much 
importance  to  the  proviso  at  the  end  of  the 
section,  but  upon  consideration  that  seems  only 
to  leave  matters  as  they  were  before.  The  le- 
gislature has  thrown  a  duty  on  the  defendant, 
and  the  summary  remedv  that  is  given  is  not 
co-extensive  with  the  injury.  I  am  tiierefore 
of  opinion  that  this  action  mil  lie. 

Mr.  Justice  Wwhtman  concurred. 

Judgment  for  the  plaintiffs. 

The  Mayor,  ^c.  of  Litchfield  v.  Simpson. 
Q.  B.    Michaelmas  Term,  1845. 


^uten's  IStnti  Vracttre  Conrt. 

admission   of  ATTORNEYS. 

A  party  having  given  due  notice  of  his  inten- 
tion to  apply  to  be  examined  and  admitted 
in  Hilary  Term,  was,  under  special  circum- 
stances, and  upon  giving  fresh  notices  forth- 
with, allowed  to  be  examined  and  admitted 
in  the  Michaelmas  Term  preening. 

Henderson  moved,  that  the  examinera  of 
attorneys  be  authorized  to  examine  Robert 
CunUSe  during  the  present  Michaelmas  Term, 
and  that  the  said  Robert  Cunliffe  be  admitted 
an  attorney  of  this  court  on  the  last  day  of  the 
same  term. 

The  affidavits  in  support  of  the  application 
stated,  that  the  applicant  had  given  all  the  ne- 
cessary notices  of  his  intention  to  apply  for  ad* 
mission  as  an  attorney  of  the  Queen's  Bench 
in  next  Hilary  Term;  that  since  they  were 
given,  on  Nov.  3, 1845,  a  firm  of  attorneys  had 
offered  to  take  him  into  partnerahip,  provided 
he  could  be  admitted  an  attorney  of  that 
court  during  this  (Michaelmas)  term;  that  it 
would  be  a  serious  loss  and  inconvenience  to 
him  if,  in  consequence  of  the  notices  for  this 
term  not  having  oeen  given,  he  should  be  pre- 
vented from  accepting  the  offer;  and  that  he 
had  served  the  Secretary  of  the  Incorporated 


10  AdoL  &  ElliB,  646. 
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Law  Society  with  a  notice  of  his  intention  to 
make  this  application.  Ex  parte  TiPjfnam,Z  Jut, 
1124.  and  In  re  the  Examiners  of  Attorneys, 
9  A.  &  £»  728,  were  cited>  as  showing  that  in 
cases  of  emergency  the  court  would  dispense 
with  the  full  term's  notice  required  by  the  rules 
of  court.* 

[IfasterBtmce  mentioned  an  unreported  case 
which  occurred  in  Michaelmas  Term,  1844,  and 
in  which  the  facts  were  these : — ^The  applicant 
had  completed  his  articles  in  August  1844,  and 
being  about  to  go  abroad,  or  for  some  other  ur- 
gent reason,  applied  in  October  to  Rolfe,  B.,  at 
chamhen,  for  leave  to  give  notice  for  the  en- 
suing Michaelmas  Term ;  no  notices  had  been 
prenonsly  given.  That  learned  judge  referred 
the  party  to  the  court,  but  granted  permission 
to  give  notice  for  Michaelmas  Term  de  bene 
esse.  The  matter  was  afterwards  moved  in  this 
court  before  Patteson,  J.,  and  his  lordship 
granted  a  rule,  allowing  the  notices  already 
given  to  stand,  and  authorising  examination 
and  admission  in  Michaelmas  Term.] 

Pitflesoa,  J.,  thought  that  the  case  mentioned 
by  the  Master  was  a  precedent  for  indulgence 
in  the  present  instance,  and  granted  a  rule, 
whereby  it  was  ordered,  that  the  said  R.  C.  be 

*Sbertv  fbathwith  to  give  fresh  notices,  refer- 

ff  to  nis  former  notices,  and  to  this  rule,  of 


at  HI 
ring 


his  intention  to  apply  during  this  present  term 
to  be  examined  and  admitted  as  an  attorney  of 
this  court;  and  further,  that  the  examiners, 
&&  be  aft  liberty  to  examine  the  said  R.  G.  dur- 
ing this  term,  and  in  the  event  of  the  said  R. 
C.  pasring  his  examination,  that  he  be  admitted 
an  attorney  of  this  court  on  the  last  day  of  this 
term. 

S*  parte  CumUffe.   Michaehnas  Term.  Nov. 
5,  1845. 

LBAVB  TO  SNTBB  UP  JUDOMBNT  UPON  AN 
OLD  WARRANT  OF  ATTORNEY. — AFFIDA- 
TIT  FOR,  BY  WHOM  IT  MAY  BB   MADB. 

Leave  to  enter  up  judgment  iipoii  an  old  war' 
rant  of  attorney  obtained,  upon  the  Mdam 
of  the  ptaintif^  assistant  who  suppUed  the 
poods  for  the  price  of  which  the  security 


assigned  for  the  want  of  it  was,  that  they  were 
in  a  distant  part  of  the  country. 

Patteson,  J.,  held,  that  as  the  assistant  swore 
positively  that  the  goods  were  sold  by  him  as 
assistant,  and  that  the  debt  was  still  due  and 
unpaid  either  to  him  or  the  plaintiffs,  his  affi- 
davit was  sufficient,  and  granted  a 

Rule  absolute.^ 

Cobhold  and  another  v.  Adams  and  another. 
Michaelmas  T.    Nov.  4, 1845. 


ATTACHMBNT   FOR    NON-PBRFORMANGB  OF 
UMPIRB's  award.— AFFIDAVIT. 

Theqfidavitto  ground  a  motion  for  an  attach^ 
ment  for  non-performance  q/*  mi  umpires 
award  should  state  the  disagreement  of  the 
original  arbitrators. 

All  matters  in  difference  in  this  cause  had 
been  referred  under  an  order  of  nisi  prius  to  the 
award  of  two  arbitrators,  and  if  they  could  not 
agree,  to  an  umpire  named.  The  arbitrators 
not  having  been  able  to  agree,  an  award  was 
made  by  the  umpire,  and 

Oray  now  moved  for  a  rule  to  show  cause 
why  an  attachment  should  not  issue  for  non- 

Sayment  of  the  sum  awarded,  and  of  the  costs 
ue  under  the  Master's  allocatur.  That 
the  arbitrators  had  disagreed,  and  that  the  um« 
pire  had  been  attended  by  the  parties,  were  facts 
recited  in  the  an^od,  but  the  former  fact  was 
not  sworn  to  in  the  affidavits. 

Patteson,  J.,  intimated,  that  it  would  be 
dangerous  to  go  on  with  the  affidavits  in  thdr 
present  state,  whereupon  the  learned  counsel 
said  that  he  would  come  prepared  with  affidavits 
swearing  to  the  arbitrators'  disagreement  on 
another  day. 

Grifiths  V.  Thomas.  Michaelmas  Tenn» 
Nov.  5,  1845. 


Chamock  moved  for  a  rule  to  enter  upjudg- 
ment  on  a  warrant  of  attorney,  dated  feb.  5, 
1842,  upon  the  affidavit  of  one  Bowler,  de- 
scribed m  the  commencement  thereof  as  the 
**  derk  and  assistant "  to  the  plaintiffs,  and 
who  deposed,  that  before  the  execution  of  the 
warrant  of  attorney  the  defendants  were  indebted 
to  the  plaintiffB  in  80/.,  for  goods  sold  and  de- 
livered by  deponent,  as  agent  and  clerk  to  the 
plaintiffs,  to  the  defendants  at  their  request; 
that  being  so  indebted,  the  defendants  executed 
the  warrant  of  attorney,  and  that  the  defendants 
had  not  paid  the  plaintiffs,  deponent,  or  anv 
other  person,  but  that  the  same,  together  witn 
interest  thereon,  is  still  due  and  owing  from  the 
defendants  to  tiie  plaintiffs.  No  affidavit  by 
the  phiiT|*iflB>  was  produced,  and  the  only  reason 


ATTORNBY.  —  PRIVILEGB  FBOM  ARREST. — 
ATTBNDANCB  IN  FR0GBBDIN08  BBFORB 
COURT. 

H.  mi  attorney,  not  upon  the  roU  of  the  Com* 
man  Pleas,  acted  as  the  attorney  of  one  of 
the  parties  in  a  cause  in  that  court ;  the 
cUent  obtained  am  order  to  change  his  attor* 
ney  on  the  usual  undertaking  to  pay  the 
taxed  costs,  and  H.  attended  at  the  master^e 
ofice  for  the  tarnation  of  those  costs,  and 
was  arrested  for  a  debt  in  returning :  Held, 
that  having  attended  at  the  master^s  qjfice 
in  obedience  to  the  order  of  the  court,  he  was 
privilegedfrom  arrest  on  returning ,  and  that 
in  fact  he  was  not  an  attorney  tf  the  Cosu 


•  R.  G.  HiL  6,  W.  4,  and  R.  (QU  B.)  3  Vict. 


^  The  warrant  of  attorney  beinff  only  above 
one  and  under  ten  years  old.  In  case  of  a 
warrant  of  attorney  above  ten  years  old,  a  rule 
nisi  only  can  be  granted  in  the  first  instance. 
See  General  Rule,  HiL  2,  Will.  4,  s.  72. 
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mon  Pleas^  and  therefore  not  entUkd  to  his 
costs,  nude  no  difference. 

WSks  moved  for  a  rale  to  thom  canM  wiiy  a 
judge's  order  for  the  cHscharge  of  Mr.  H^, 
m  attorney,  oat  of  the  custody  of  the  sheriff  of 
Middlesex,  should  not  he  rescinded.  Mr. 
Hope  had  heen  the  attorney  of  the  plaintiff  in  a 
caose  of  Fhelpsv.  Newman,  in  the  Common 
Bess,  and  an  order  had  heen  obtained  by  the 
plaintiff  to  change  his  attorney  on  an  under- 
taking to  pay  such  costs  as  should  be  found 
due  on  taxation.  An  appointment  to  tax  hav- 
ing been  made,  Mr.  Hope  attended  at  the  mas- 
ter's office,  and  on  his  return  was  arrested  for 
costs  due  in  an  action  of  Hope  ▼.  Bamendale, 
Mr.  Hope  applied  to  a  judge  at  chambers  for 
his  discnaiTS^,  on  the  ground  that  he  was  pri- 
vileged from  arrest  whilst  returning  from  the 
master's  office,  and  the  judge  being  of  thai 
opinion  made  an  order  for  his  discharge.  The 
present  rule  was  applied  for,  on  the  ground 
that  Mr.  Hope  was  not  an  attorney  of  the  Com- 
mon Pleas,  as  he  had  never  been  admitted  or 
signed  the  roll  of  that  court,  pursuant  to  the 
6  &  7  Vict.  c.  73,  8.  27,  and  consequently  was 
not  entitled  to  the  costs  which  he  had  attended 
to  tax  when  arrested. 

Carey  showed  cause  in  the  first  instance. 
There  having  been  a  rule  to  change  the  attorney 
in  the  action,  Mr.  Hope  was  bound  to  attend 
the  appointment.  The  order  is  obtained  on 
behalf  of  the  former  client  by  the  new  attorney, 
and  it  must  be  assumed  that  the  ordinary  prac- 
tice was  pursued  here,  and  attending  the  ap- 
pointment conseauent  on  that  order  he  was  enti- 
tied  to  his  protection,  eundo  morando  et  redeundo. 
The  question  is,  whetiier  his  attendance  was 
necessary  for  the  transaction  of  the  business  of 
the  Court  of  Common  Pleas,  and  it  is  submitted 
that  it  was.  If  he  had  failed  to  attend  that  ap- 
pointment the  client  could  not  have  proceeded 
with  the  action,  and  the  attendance  was  for  his 
benefit.  It  is  immaterial  whether  the  claim  be 
a  legal  one  or  not  where  a  person  seeking  to 
enforce  it  attends  in  obedience  to  the  order  of 
the  court.  The  question  to  be  considered  is, 
whether  a  party  is  bond  fide  engaged  in  a  busi- 
ness pending  in  the  court.  He  referred  to  ex 
parte  King,  7  Ves.  312. 

WUles,  contriL  The  proposition  on  wliich  the 
argument  on  the  other  side  is  founded,  is  not 
sustainable.  It  is  not  true  that  a  person  not  an 
attorney  acting  as  an  attorney  is  privileged. 
\Wightman,  J.— The  privilege  is  for  the  benefit 
of  the  client,  not  of  the  attorney.]  If  the  position 
contended  for  were  allowed,  the  appticant  would 
be  taking  advantage  of  his  own  wrong.  [  Wight- 
mam,  J.  He  was  called  to  attend  the  master's 
office  for  a  purpose  that  interested  the  dient, 
who  could  not  change  his  attorney  without  the 
taxation  of  these  costs.]  If  he  had  not  at- 
tended they  might  have  proceeded  in  his  ab- 
sence. [Wighiman,  J.  Suppose  it  had  been 
a  summons  under  the  Interpleader  Act.]  That 
would  be  a  dififeient  case.  The  interests  of 
legal  claimants  might  be  affected.  Here  Mr. 
Hope  had  no  interest  in  law.  He  brought 
himself  into  this  position  by  origmally  doing 


an  illegal  act.  {Wightman,  J.  Suppose  he 
brought  •an  action  for  these  dees,  not  being  an 
attorney,  and  attended  a  summons  on  some  in- 
terlocutory matter  before  plea,  would  he  be 
privileged  then  ?]  He  would  then  be  within 
the  rule  that  parties  are  privileged.  [Wigkt' 
man,  J.  Though  not'  a  party  in  the  action,  is 
he  not  substantially  in  the  situation  of  one  with 
respect  to  his  claim  for  costs?  He  may  be 
wrong,  but  he  is  entitled  to  be  heard.  He 
might  contend  the  statute  did  not  apply  to  him.] 
He  asks  for  a  privilege  as  a  volunteer.  [WighU 
man,  J.  He  does  not  claim  the  privilege  as  an 
attorney  of  the  Common  Fleas,  but  a  person 
called  on  by  the  order  of  the  court  to  attend.] 
His  attendance  was  a  consequence  of  his  own 
wrongful  act. 

Wightman,  J.—- It  seems  to  me  that  the  pn« 
vilege  ought  to  be  allowed  to  the  applicant  in 
this  case.  It  is  said  his  attendance  was  illegal, 
but  if  he  attended  in  obedience  to  the  order  of 
the  court,  it  is  immaterial  to  consider  whether 
or  not  he  was  an  attorney  of  the  court.  If  he 
attended  in  pursuance  of  some  proceeding  taken 
in  the  court,  whether  as  plaintiff  or  in  some 
other  character,  he  was  privileged,  provided  he 
attended  in  compliance  with  some  proeess  of 
the  court.  He  was  called  upon  by  the  order 
for  referring  his  bill  to  taxation  to  attend,  and 
did  so.  He  might  have  had  some  cause  to 
show  to  the  master  why  he  was  entiUed  to  these 
costs,  and  at  all  events  had  a  right  to  be  heard 
upon  it,  and  it  is  not  because  the  question 
might  be  decided  against  him  that  he  was  not 
bound  to  attend  and  privileged  in  returning. 
Aule  discharged. 

Re  Hope.    Q.  B.  P.  C.     T.  T.,  1845. 


THE  EDITOR'S  LETTER-BOX. 


The  4th  pait  of  the  Quarterly  AnaJytical  Di- 
gest of  all  the  cases  reported  in  all  the  courts, 
will  be  published  in  a  few  dajrs,  and  will  com- 
plete the  volume  for  the  year.  That  work  will 
then  be  incorporated  into  the  Legal  Observer, 

A  correspondent  at  Halifax  inquires,  whether 
it  IB  clearly  understood  in  the  profession  that 
in  a  mortgage  deed  the  introduction  of  a  pro- 
vision, that  besides  5/.  per  cent,  interest,  the 
mortgagor  shall  pay  the  income  tax  in  respect 
of  the  advance,  will  render  the  mortgagee  sub- 
ject to  the  usury  laws  ? 

We  think  that  an  articled  clerk  will  not  en- 
danger his  examination,  if  during  his  clerkship 
he  employs  himself  after  office  hours  in  planning 
and  copying  drawings,  for  which  he  receives 
remuneration,  provided  his  time  be  solely  de- 
voted to  his  master's  service  during  the  usual 
office  hours,  especially  as  his  master  is  aware 
of  the  manner  he  occupies  his  leisure  hours 
when  not  engaged  in  office  business. 

The  Legal  Almanac  and  Diary,  with  several 
additions  and  improvements,  wUl  very  shortly 
be  published* 


^f^t  Utg^Kl  a^h^tttitx* 


SATURDAY,  NOVEMBER  22,    1845. 
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LAW  OF  RAILWAY   COMPANIES. 


XQUALITT    OF  CHARGE   AS   CARRIERS. 

The  multiplication  of  railway  com- 
panies, the  variety  and  extent  of  the  in- 
terests involved  in  those  undertakings,  and 
the  possibility — not  to  say  probability — of 
their  obtaining,  at  no  very  distant  period, 
an  entire  monopoly  of  the  traffic  in  the 
caniage  both  of  passengers  and  goods, 
renders  the  constraction  of  the  statutes 
conferring  privileges  on  those  great  com- 
mercial corporations,  a  matter  of  universal 
importance. 

It  appears  from  the  provisions  of  the 
earlier  acts  incorporating  railway  com 
panies,*  that  the  legislature  originally  in 
tended  that  a  railway  should  be  in  the 
nature  of  a  public  highway,  and  that  all 
the  community  should  have  a  right  to  use 
it  either  as  carriers  or  for  the  purposes  of 
individual  travellers,  upon  payment  of 
tolls  to  the  company  who  afforded  the 
public  an  improved  line  of  road«  In  prac- 
tice, however,  it  was  found,  that  the  ex- 
pense of  locomotive  engines,  and  the  regu- 
lations necessary  for  the  effective  manage- 
ment of  them  with  safety  and  convenience, 
made  it  impossible  for  the  public  to  avail 
themselves  of  a  railway  in  the  same  unre- 
stricted manner  in  which  they  were  accus- 
tomed to  use  a  turnpike  road.  As  regards 
the  business  of  carrying,  the  nature  of  the 
mode  of  conveyance  forbids  a  free  com- 
petition of  rival  carriers,  and,  in  point  of 
lacl^   the  railway  companies    themselves 


*  See'ne  Qiteen  v.  The  London  and  South 
Western  BaUway  Company,  1  Q.  B.  558  ;  and 
The  Qiteen  v.  T%e  Grand  Junction  Raikoay 
CbmjNay,  4  O.  B.  18. 
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have  generally  —  if  not  universally — con- 
ducted the  carrying  trade  on  their  respec- 
tive lines. 

Two  cases  have  been  argued  and  deter- 
mined in  the  courts  of  law,  in  reference  to 
the  principles  upon  which  railway  com- 
panies are  bound  to  conduct  their  trade  as 
carriers,  and  the  result  of  both  those  cases 
is  certainly  calculated  to  allay  the  appre- 
hensions of  those  who  have  been  accus- 
tomed to  consider  railway  companies  as 
"  chartered  Hbertines/'  against  whose  en- 
croachments private  individuals  could  offer 
no  effectual  resistance. 

In  the  latest  of  those  cases,  the  report  of 
which  has  only  just  been  published,^  the  learned 
Chief  Justice  of  the  Common  Pleas,  in  pro- 
nouncing the  judgment  of  the  court,  stated 
clearlv  and  concisely  the  principles  upon  which 
this  class  of  statutes  are  to  be  construed,  in 
lan^af(e  so  extensively  applicable,  that  it 
denves  little  additional  weight  from  the  parti- 
cular drcumstances  of  the  case  immediately 
under  consideration.  ''From  these  several 
enactments/"  he  eajB^  "  it  appears  clearly  to 
have  been  the  intention  of  the  legidature,  that 
the  parties  incorporated  should  be  empowered 
to  construct  the  railway^  and  hold  it  as  their 

Eroperty^  and  derive  certain  profits  from  it, 
ut  that  every  member  of  the  community 
should  have  an  equal  right  to  use  it  on  the 
terms  prescribed  by  the  act,  and  that  the  pay- 
ment to  be  made  for  such  uses,  whether  under 
the  denomination  of  rates  or  tolls,  or  charges 
fixed  by  the  company,  should  be  reasonable 
and  equal  to  all  persons,  without  reference  to 
the  particolar  advantage  to  be  derived  by  any 
individual  or  class  of  individuals  from  sucn 
uses ;  and  it  is  to  be  observed,  that  the  lan- 
guage of  these  acts  of  parliament  is  to  be 
treated  as  the  language  of  the  promoters  of 


^  Parker  v.  The  Great  Western  Bmhoay 
Company,  7  Man.  &  6.  253. 

c  (t.  e.)  The  several  acts  incorporating  the 
Great  Western  Railway  Company. 
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them.  They  ask  the  legislature  to  confer 
great  privileges  upon  them,  and  profess  to  i(ive 
the  public  certain  advantages  in  return.  Acts 
passed  under  such  circumstances,  should  be 
construed  strictly  against  the  parties  obtaining 
them,  but  liberdly  in  favour  of  the  public.*' 

Before  adverting  to  the  application  of  those 
principles  in  the  case  of  Parker  v.  The  Great 
Western  Railway  Company,  it  mil  be  conve- 
nient to  refer  to  the  earlier  case  of  Fickford  v. 
The  Grand  Junction  Railway  Company,"^  in  the 
Court  of  Exchequer.  In  that  case,  the  de- 
fendants were  authorised  by  various  acts  of 
parhament  to  carry  passengers  and  goods  on 
their  own  and  other  railways,  and  to  make  such 
reasonable  charge  for  such  carriage  as  they 
should  determine  upon;  and  it  was  enacted, 
that  the  charges  authorised  should  be  at  all 
times  charged  equally,  and  after  the  same  rate 
in  respect  of  all  passengers  and  goods  con- 
veyed by  the  same  carriage  or  engine,  passing 
on  the  same  portion  of  the  line  and  under  the 
same  circumstances.  The  company  published 
a  list  of  their  charges  for  the  conveyance  of 
merchandize,  dividing  it  into  classes,  the  lowest 
being  l6s,  and  the  highest  60s.  per  ton.  Then 
followed^ — "boxes,  bales,  hampers,  or  other 
packages,  when  they  contain  parcels,  or  other 
packages,  or  things  under  112  lbs.  weight,  each 
directed,  consigned,  or  intended  for  different 
persons,  or  for  more  than  one  person.  Id.  per 
lb.  weight."  The  plaintiffs,  as  carriers,  had 
several  parcels  delivered  to  them  by  different 
persons,  which  they  caused  to  be  packed  in  a 
single  hamper,  the  gross  weight  of  which  was 
8  cwt.  3  qrs.,  and  delivered  the  same  to  the 
defendants,  requiring  them  to  carry  the  hamper 
from  Birmingham  to  Manchester,  and  offenng 
to  pay  at  the  rate  of  60^.  per  ton ;  but  the  de- 
fendants' agent  refused  to  carry  the  hamper, 
unless  it  was  opened  so  that  tne  number  of 
parcels  contained  in  it  might  be  ascertained,  or 
unless  the  plaintiffs  ^aid  for  it  at  the  rate  of 
1^.  per  lb.  on  the  weight.  On  this  part  of  the 
case  the  court  was  of  opinion,  that  where  small 
parcels  were  united  ana  delivered  to  the  com- 
pany in  one  package,  consigned  to  one  person, 
the  trouble  and  responsibility  were  the  same  as 
if  all  the  articles  contained  in  the  package  were 
the  property  of  the  same  owner,  and  intended 
to  be  delivered  to  him ;  and,  therefore,  that  the 
defendants  had  not  a  right  to  charge  as  for 
separate  parcels.  There  was  a  second  point, 
ansing  thus :  — The  Grand  Junction  Company 
were  carriers  on  the  London  and  Birmingham 
line,  and  published  a  scale  of  charges  for  the 
carriage  of  goods  between  Manchester  and 
London,  stating  that  Manchester  packs  were 
charged  3s.  3d.  per  cwt.  or  655.  per  ton,  and 
Btating  that  gooas  were  brought  to  the  station 
at  Camden  Town,  and  no  extra  charge  for 
porterage  or  delivery  in  London.  After  the 
publication  of  this  list  of  charges,  the  defend- 
ants agreed  with  Messrs.  Chaplin  and  Home 
to  allow  them  lOs.  per  ton  out  of  the  entire 
charge  of  QSs.  per  ton,  Messrs.  C.  &  H.  under- 

^  10  Mees.  &  W.  399. 


taking  themselves  to  deliver  ths  goods  in 
London.  The  plaintiffs  tendered  a  pack  to  the 
defendants  for  carriage  from  Manchester  to 
London,  upon  the  terms  agreed  to  between  the 
defendants  and  Messrs.  C.  &  H.,  but  the 
former  refused  to  accept  the  pack  upon  those 
terms,  or  to  make  any  allowance,  to  the  plain- 
tiffs on  the  charge  of  65;.  per  ton,  intimating 
that  on  payment  of  such  charge  they  would 
receive  the  pack  and  carry  it  to  Camden  Town, 
delivering  it  there  or  in  any  other  part  of 
London  to  which  it  was  consigned.  The  judg- 
ment of  the  court  on  this  part  of  the  case  pro- 
ceeded on  the  ground,  that  it  was  clearly  un- 
reasonable and  unequal  to  charge  the  same 
sum  to  a  consignee  wdling  to  receive  the  goods 
at  Camden  Town,  and  to  one  requiring  them 
to  be  delivered  elsewhere  in  London,  and  that 
the  plaintiffs  were  entitled  to  deduct  a  reason- 
able sum  for  delivery  at  London.  On  both 
issues,  therefore,  judgment  was  entered  for  the 
plaintiff. 

In  the  case  of  Pickford  v.  The  Grand  Junc- 
tion Railway  Company,  the  goods  proposed  to 
be  sent  by  the  railway  were  not  sent,  and  the 
action  was  brought  in  case,  for  the  refusal  to 
perform  a  duty  which  the  defendants  were 
bound  to  perform.  But  in  the  case  of  Parker 
v.  The  Great  Western  RaUway  Company  the 
goods  were  actually  forwarded  by  the  railway 
on  the  terms  insisted  on,  and  the  action  was 
broug:ht  to  recover  back  the  sum  paid  bv  the 
plaintiffs,  and  which  it  was  alleged  the  defend- 
ants had  improperly  receiired. 

The  acts  under  which  the  Great  Western 
Railway  Company  is  incorporated  provide,  that 
the  charges  for  the  carriage  of  gooas  shoidd  be 
reasonable  and  eoual  to  all  parties,  and  that 
no  reduction  or  aavance  should  be  made,  di- 
rectly or  indirectly,  in  favour  of  or  against  any 
particular  person.  In  their  scale  of  chaiges 
for  the  carnage  of  goods  for  the  public  gene- 
rally, the  company  included  the  charge  of  col- 
lection, loading,  unloading,  and  delivery  of 
parcels ;  but  in  dealing  with  carriers,  who  took 
upon  themselves  the  duty  of  collecting,  load- 
ing, unloading,  and  deuvery,  the  company 
made  a  certain  allowance  or  discount  equivalent 
to  10  per  cent. ;  and  5d.  and  lOd.  for  the  col- 
lection and  delivery  of  parcels  under  the  weight 
of  1  cwt.  and  2  cwt.  respectively.  Another 
distinction  adopted  by  the  company  in  dealing 
with  the  public  and  urith  caniers  was,  that  as 
regarded  the  public,  if  there  were  several  pack- 
ages from  one  consignor  to  several  consignees, 
or  from  several  consignors  to  one  consignee, 
•the  charge  was  upon  the  aggregate  weight; 
whereas  in  the  case  of  carriers,  if  there  were 
I  several  packages  for  several  consignees,  the 
j  charge  was  upon  the  separate  weight  of  each 
packet, — ^though  the  company  recognised  the 
carrier  only  as  the  consignor,  the  agent  ot 
such  carrier  receiving  the  goods  at  the  end  of 
such  transit.  The  plaintiffs,  who  were  exten- 
sive carriers  on  the  line,  claimed  the  allowance 
of  10  per  cent.,  and  of  5d.  and  lOd.  on  parcels 
under  the  weight  of  1  cwt.  or  2  cwt.  respec- 
tively, as  allowed  to  other  carriers,  undertaking 
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themselTes  to  perform  all  the  duties  for  which 
that  aUowance  was  the  consideration ;  but  the 
defendants  refused  to  carry  their  goods  on 
thoee  terms,  assigning  for  a  reason,  in  one 
initance,  that  the  plaintiffs  had  purchased  their 
bosiiiess  from  a  person  who  had  misconducted 
himself  in  his  transactions  with  the  company; 
in  another  instance,  because  the  plaintiffs  had 
porchased  the  business  from  a  person  who  had 
failed  in  the  company's  debt ;  and  in  other 
caies  assigninnf  no  reason  for  disallowing  the 
deduction  claimed  by  the  plaintiffs.  The 
plaintiffs  also  claimed  to  be  allowed  to  send 
several  packages  to  their  own  aprent,  upon 
inyment  of  the  same  amount  which,  under 
similar  circumstances,  would  be  charged  to  one 
of  the  public  who  was  not  a  carrier ;  but  the 
company  insisted,  in  such  case,  upon  their 
right  to  charge  the  plaintiffs  upon  the  separate 
weif(ht  of  each  packet. 

The  Court  of  Common  Pleas  decided  against 
the  company  upon  all  the  points  raised  in  the 
case.  With  regard  to  the  refusal  to  allow  the 
plaintifis  a  deduction  of  10  per  cent.,  it  was 
said,  that  it  could  not  be  reasonable  to  charge 
the  public  and  a  carrier  at  the  same  rate,  when 
the  latter  discharged,  at  his  own  expense  and 
for  the  benefit  of  the  company,  certain  duties 
for  which  an  allowance  of  10  per  cent,  was  no 
more  than  a  fair  equivalent;  and  if  such 
allowance  were  refused  to  one  carrier,  although 
willing  to  discharge,  and  in  fact  discharging, 
all  that  other  carriers  did  in  respect  of  the 
allowance,  could  it  be  said  that  the  company 
did  not,  ^rectly  or  indirectly,  advance  against 
sneh  carrier  their  charge  for  the  conveyance  of 
goods?  As  to  the  claim  of  5rf.  and  lOrf.  for 
the  collection  and  delivery  of  parcels  under 
1  cirt.  and  2  cwt.  respectively,  the  court  was 
of  opinion  that  Pickford  v.  The  Grand  Junction 
RttUwcy  Company  was  an  authority  directly  in 
faxoxtt  of  the  plaintiffs.  As  to  the  plaintiffs' 
claim  to  be  dealt  with  as  one  of  the  public, 
where  they  consigned  several  packages  by  the 
same  train  to  their  own  agent,  the  court  thought 
the  company  were  bound  to  treat  the  plaintiffs 
as  consignors  and  consignees  for  all  purposes, 
inclading  the  mode  of  charging  on  the  aggre- 
gate weight,  and  that  the  company  had  no 
rif^ht  to  make  a  distinction  in  that  respect  be- 
tween the  plaintiffs  and  any  other  persons. 

In  the  course  of  the  argument  m  Parker  v. 
1^  Great  Western  Railway  Company,  it  was 
strongly  urged  upon  the  court,  that  even  if  the 
charges  were  improperly  made  by  the  com- 
pel the  plaintiffs  had  misconceived  their 
i^Bmedy,  ana  that  as  they  had  voluntarily  made 
those  payments  as  the  consideration  for  the 
carriage  of  their  goods,  they  could  not  now 
recover  back  the  monies  paid  in  pursuance  of 
this  contract.  In  reference  to  this  argument, 
the  court  determined,  that  the  payments  were 
not  voluntary :  they  were  payments  made  to 
induce  the  company  to  do  what  the  company 
were  bound  to  do  without  such  payments.  The 
monies,  it  was  said,  were  paid  through  the 
necessity  and  urgency  of  the  case,  and  were 
therefore  recoverable' in  this  form  of  action, 


upon  the  principle  acted  upon  in  ^-^  v. 
Pigott,  as  referred  to  by  Lord  iCenyon,*  Upon 
these  grounds,  judgment  was  given  for  the 
plaintiffs  on  the  whole  case. 


COMMONS  INCLOSURE  ACT. 

8&9  Vict.  c.  118. 

(Concluded  from  p.  44,  ante.) 


We  now  conclude  our  abstract  of  this 
statute,  —  giving  such  of  the  clauses  fully 
as  appear  to  be  important. 

No  question  of  title  is  to  be  decided  by 
the  commissioners  or  other  persons  acting 
under  the  powers  of  the  act.  Thus,  it  is 
enacted, — 

49.  That  nothing  in  this  act  contained  shall 
extend  to  enable  the  valuer,  or  the  commission- 
ers, or  any  assistant  commissioner,  to  determine 
the  title  of  any  lands,  or  to  determine  any  right 
between  any  parties  contrary  to  the  actual  pos- 
session of  any  such  party,  (except  in  cases  of 
encroachment  as  hereinafter  mentioned),  but  in 
case  the  valuer,  or  the  commiesioners  or  assist- 
ant commissioners,  shall  be  of  opinion  against 
the  rights  of  the  party  in  possession,  they  or  he 
shall  forbear  to  make  any  declaration  thereupon 
until  the  possession  shall  have  been  given  up 
by  such  party,  or  recovered  from  him  in  due 
course  ot  law,  or,  where  the  circumstances  shall 
admit,  such  valuer,  or  the  commissioners  or 
assistant  commissioner,  may  declare  what  right 
is  appended  or  appurtenant  to  any  land  or  here- 
ditament, or  othenvise  declare  by  any  sufficient 
description  the  rights  of  the  owner  for  the  time 
being  of  any  land  or  hereditamem,  without 
declaring  by  name  who  may  be  the  actual  owner 
of  such  land  or  hereditament. 

The  following  are  the  provisions  with  re- 
gard to  encroachments. 

50.  That  all  encroachments  and  inclosures, 
other  than  inclosures  duly  authorised  by  the 
custom  of  any  manor  of  wnich  such  land  shall 
be  parcel,  or  otherwise  according  to  law,  which 
shall  have  been  made  by  any  person,  from  or 
upon  any  part  of  the  land  proposed  to  be  in- 
closed, within  twenty  years  next  before  the  first 
meeting  for  the  examination  of  claims  in  the 
matter  of  the  inclosure  thereof,  whether  any 
amerciament,  rent,  or  money  payment  or  ac- 
knowledgment shall  or  shall  not  have  been  paid 
or  made  in  respect  of  the  same,  to  or  for  the  use 
of  the  lord  of  the  soil  or  any  other  person,  shall 
be  deemed  parcel  of  the  land  subject  to  be  in- 
closed, and  shall  be  divided,  allotted,  and  in- 
closed accordingly:  Provided  always,  that  in 
case,  under  the  circumstances  of  any  such  en- 
croachments or  inclosures,  it  shall  appear  to  the 

•  In  Carttcriyht  v.  Rowley,  2  Esp.  N.  P.  C. 
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commisflioners  just  or  reasonable  that  rights  or 
interests  in  the  lands  to  be  inclosed  should  be 
allowed  to  the  persons  in  possession  of  such 
encroachments  or  indosures,  it  shall  be  lawful 
for  the  commissioners,  either  in  the  instructions 
to  the  valuer,  or  byanv  subsequent  order  under 
their  seal,  to  direct  what  rights  and  interests, 
either  absolute  or  for  any  limited  terms  or 
estates,  should  be  allowed  m  respect  of  such 
encroachments,  and  the  valuer  shall  allow  and 
declare  such  rights  accordingly :  Provided  also, 
that  it  shall  be  lawful  for  the  several  persons 
who  shall  be  in  possession  of  any  such  ea« 
croachments  or  inclosures,  or  in  the  receipt  of 
the  rent  thereof,  at  the  time  of  the  determina- 
tion of  claims  under  this  act,  to  take  down  or 
remove  all  such  buildings,  fences,  and  other 
erections  as  shall  then  be  thereon,  and  to  con- 
vert the  materials  thereof  to  their  own  use, 
within  two  calendar  months  after  notice  in  writ- 
ing signed  by  the  valuer  given  to  such  respec- 
tive persons,  or  posted  on  the  church  door; 
and  in  case  any  dispute  or  difference  shall 
arise  touching  any  such  encroachments  or  in- 
closures, or  as  to  the  extent  thereof,  such  dis- 
pute or  difference  shall  be  determined  by  the 
valuer. 

61.  School'houses,  &c.  not  to  be  deemed  en- 
croachments. 

52.  Bncroachments  of  twenty  years  standing 
to  be  deemed  ancient  inclosures. 

53.  Rights  in  respect  of  tofts  to  be  allowed. 

54.  Rights  not  sustainable  in  law  to  be  al- 
lowed upon  proof  of  sixty  years  usage. 

55.  Schedule  of  claims  allowed  by  valuer  to 
be  made  and  deposited  for  inspection.  Claims 
may  be  reheard  by  commissioners  or  an  assist- 
ant commissioner. 

An  appeal  against  the  determination  of 
the  commissioners,  is  then  provided  for  as 
follows : — 

56.  That  if  any  person  claiming  to  be  interested 
in  any  land  proposed  to  be  inclosed  under  this 
act  shall  be  dissatisfied  with  any  determination 
of  the  commissioners  or  assistant  commissioner 
concerning  any  claim  or  interest  in  or  to  the 
land  proposed  to  be  inclosed  under  the  powers 
hereinbefore  contained,  and  shall  cause  notice 
in  writing  of  such  dissatisfaction  to  be  delivered 
to  the  commissioners  within  thirty  days  next 
after  notice  of  such  determination  shall  have 
been  given  to  the  several  parties  or  persons 
specially  interested,  if  any  such  there  be,  it  shall 
be  lawful  for  such  person  so  dissatisfied,  and 
giving  such  notice  as  aforesaid,  to  bring  an  ac- 
tion upon  a  feigned  issue  against  the  person  in 
whose  favour  such  determination  shall  have 
been  made,  or  against  the  commissioners,  and 
to  proceed  to  a  trial  at  law  at  the  then  next 
assizes,  or  at  the  assize  immediately  following 
such  next  assizes,  to  be  holden  for  the  county 
Vherein  the  land  relating  to  which  such  dispute 
shall  arise  shall  be  situate ;  and  the  defendant 
in  such  action  shall,  upon  being  served  with 
the  usual  process  therein,  appear  thereto,  and 
accept  one  or  more  issue  or  issues,  whereby 
such  claim^  and  the  right  and  interest  thereby 


insisted  upon,  may  be  tried  and  determined, 
such  issue  to  be  settled  by  the  proner  officer  of 
the  court  in  which  the  said  action  shall  be  com- 
menced, in  case  the  parties  shall  differ  about 
the  same ;  and  the  verdict  given  upon  the  trial 
of  such  action  shall  be  bin(£ng  and  condumve 
upon  all  parties  thereto,  unless  the  court 
wherein  such  action  shall  be  brought  shall  set 
aside  such  verdict,  and  order  a  new  trial  to  be 
had ;  and  after  such  verdict  shall  be  given,  and 
final  judgment  obtained  thereon,  the  commis- 
sioners shall  act  in  conformity  thereto,  and 
allow  or  disallow  the  claim  thereby  determined 
according  to  the  event  of  such  trial;  and  the 
costs  attending  any  such  action  shall  abide  the 
event  of  the  trial. 

57.  Determination  of  commissioners  not  ap- 
pealed against  conclusive. 

58.  Actions  not  to  abate  by  death  of  party. 

59.  Commissioners  may  award  costs. 

60.  Differences  may  be  submitted  to  arbitra- 
tion. 

Tlie  following  are  the  remaining  clauses 
in  the  act,  which  it  will  be  sufficient  to 
mention  briefly : — 

61.  Power  to  valuer  to  make  watercourses, 
&c. 

62.  Power  to  alter  roads  and  ways* 

63.  Appeal  to  quarter  sessions  may  be  made 
against  such  alteration  of  roads,  &c. 

64.  Trial  of  appeal. 

65.  Roads  to  be  fenced.    5  &  6  W.  4,  c  60^ 

66.  Expenses  of  making  and  altering  roads* 

67.  Roads  to  be  repaired  by  the  parish  after 
certificate  by  two  justices  of  the  peace. 

68.  Private  roads.  . 

69.  Rights  of  commons  may  be  suspended. 

70.  Ccmrse  of  husbandary  may  be  directed. 

71.  Compensation  for  growing  crops. 

72.  Allotment  for  repair  of  roads. 

73.  Allotments  for  public  purposes. 

74.  Provision  for  awarding  allotments  for 
exercise  to  individuals,  subject  to  the  obligation 
of  permitting  it  to  be  used. 

75.  Allotments  for  the  labouring  poor  may 
be  made  subject  to  a  corn  rent-charge,  to  vary 
and  be  recoverable  as  a  tithe  rent-charge.  6  & 
7  W.  4,  c.  71. 

76.  Allotment  to  the  lord  of  the  manor. 
77'  Allotment  of  residue. 

78.  The  rent-charges  payable  out  of  allot- 
ments for  the  labouring  poor  to  be  allotted  to 
persons  entitled  under  the  inclosure. 

79.  Separate  allotments  to  be  made  in  re- 
spect of  separate  titles. 

80.  Several  allotments  may  by  consent  be 
laid  together. 

81.  Cultivated  lands  and  buildings  to  be 
allotted  to  the  propnetor. 

82.  Regard  to  be  had  to  the  situation  of 
homesteads. 

83.  Allotments  to  be  fenced. 

84.  If  interest  in  land  is  sold  before  allot- 
ment is  made,  the  valuer  to  make  the  allotment 
to  the  purchaser. 

85.  Allotments  to  be  made  to  representatives 
of  parties  dying. 


Commons  Inclosure  Act, 


65 


86.   Old  indosnres  may  be  allotted,  viith 


87«  Allotments  to  freemen  and  other  classes 
of  senoas  eatttled  to  common  lights  to  be 
made  to  trustaes. 

88.  Power  to  sell  such  allotments.  Appdica- 
tkm  of  purchase  money. 

89.  Meeting  of  persons  so  entitled  for  giving 
iastractions  to  yaluer. 

90.  PailRiuni  may  be  made. 

91.  Coda  of  part^A. 

92.  Excfaangaa. 

93.  ^iBs  and  aeltlemeBts  not  to  be  affected. 

94.  Tenore  of  the  allotments. 

95.  Leases  at  rack  rent  may  be  voided. 

9^.  Seigniories  not  affected,  except  with 
consent. 

97.  Minersls  onder  ivgvdated  pastures  may 
be  reserved,  while  minerals  under  land  to  be 
held  in  aevenhy  me  relinquished. 

98.  Ru^  to  mkieEals  under  land  inclosed, 
existing  distinct  from  the  pcofierty  in  the  sur- 
&ce,  and  not  compensated  upon  indoeure,  not 
to  be  affected. 

99.  Trees  to  be  alotted  with  the  knd. 

100.  Cattle  not  to  be  depastured  on  roads. 

101.  Altenttion  may  be  made  in  allotments. 

102.  Valuer  to  draw  up  a  report  and  annex 
themto  a  map  of  the  claims. 

103.  Report  to  be  deposited  for  inspection. 

104.  Award  to  be  drawn  up  by  the  valuer^ 
and  confirmed  by  the  commissioners. 

105.  Confirmation  of  award  to  be  conclusive 
mdence  that  tbe  directions  of  this  act  have 
been  obeyed. 

106.  AIlolmeBtB  to  be  in  compensation  of 
previooa  rights. 

107.  AUotmenta  may  be  aubdivided  by  sup- 
plemental order. 

108.  Allotment  for  the  labouring  poor  shall 
be  managed  by  the  allotment  wardens. 

109.  Such  allotments  how  to  be  left. 

1 10.  Recovery  of  gardens  on  nonpa3rmeiit  of 

111.  Poesesrion,  how  to  be  recc»vered  from 
tenant  holding  over.     1  &  2  Vict.  c.  74. 

112.  Rents  of  allotment  how  to  be  ap- 
plied. 

113.  Regulated  pastures  mav  be  set  out 

114.  Ccmversion  into  regulated  pasture  to 
be  deemed  an  inclosure. 

115.  Rakof  sating  to  be  established. 

116.  Property  of  soil  of  regulated  pas- 
tures. 

117.  Election  of  field  reeves. 

118.  Duties  of  field  reeves. 

119*  Provision  for  rateable  increase  or  dimi- 
nntioii  of  rights. 

ISO.  Expenses  to  be  raised  by  rate. 

121.  Power  to  aj^ly  the  act  to  pastures 
alzeadf  atiated. 

122.  RxpwMfs  of  application  of  act  to  pas- 
tnies  already  stinted. 

123.  Power  to  enter  lands  for  surveys, 
Isc. 

124.  Expenses  of  indosures. 

135.  Eatlmates  of  expenses  to  be  approved 
of  at  public  meeting. 


126.  Remedies  in  case  of  nonpayment  ai 
expenses. 

127.  Power  to  make  additional  rate. 

128.  Commissioners  may  remove  valuen. 

129.  Valuer  not  to  purchase  lands  in  the 
parish  for  seven  years  after  the  award. 

130.  Repayment  to  Consolidated  Fund. 

131.  Persons  attending  meetings  to  pay 
their  own  expenses. 

132.  Expenses  of  witnesses. 

133.  Power  to  mortgage  allotments. 

134.  Power  to  sell  parts  of  aHotmeots. 

135.  Sales  of  parts  of  allotments  how  to  bo 
made. 

136.  Commissionera  to  receive  and  apply 
purchase  money. 

137.  Apptication  of  compensation  money  of 
parties  under  dtsalbilities. 

138.  Investment  of  surplus,  when  2002.  or 
upwards,  in  Bank  of  £iv(laod.  12  G.  i^  c.  3SU 
12  6.  2,  c.  24. 

139.  Payment  of  dividends  in  the  mean 
time. 

140.  Application  of  money  under  2001. 

141.  Under  10/.  to  be  paid  to  the  parties  for 
the  time  being  entitled  to  the  rents. 

142.  Sale  of  knd  by  vainer  for  expenses. 

143.  Conveyances  to  be  made  by  oommia* 
sioners. 

144.  Application  of  purchase  monies. 

145.  Notice  to  be  given  to  reversionen. 

146.  Copies  of  award  to  be  made  and  do- 
posited. 

147.  Exdumges  may  be  made  of  land  not 
subject  to  be  inclosed. 

148.  Division  of  interaiixed  lands. 

149.  Inconvement  allotments  for  the  poor 
and  public  purposes  may  be  exchanged  for 
laxkd  more  convenient. 

i  50.  Notices  of  such  exchanges  and  divisions 
to  be  given. 

151 .  Expenses  of  eircfaanges  and  divisions. 

152.  Commissionera  may  remedy  defects 
and  omissions  of  awards  under  local  acts  of 
inclosure,  or  under  6  &  7  W.  4,  c.  115. 

153.  Commissioners  may  revive  powera 
under  local  inclosure  acts  lost  by  lapse  of  time» 
or  otherwise. 

154.  Commissionera  may  appointpersons  to 
complete  proceedings  in  an  imperfect  inde*> 
sure. 

155.  Commissionera  to  give  notice  before 
proceeding  to  amend  awards  under  local  act. 

156.  Proviso  for  cases  where  dealings  have 
been  had  with  land  on  faith  of  inaccuracies^ 
&c.  proposed  to  be  rectified. 

1 57.  Commissionera  may  confirm  awards  or 
agreements  made  under  supposed  authority  of 
6&7  W.  4,  c.  115. 

158.  Power  to  reduce  the  number  of  trustaas 
under  local  act  where  a  sufficient  number  of 
persons  qualified  cannot  be  found. 

159.  Penalties  and  forfeitures  how  recover- 
able. 

160.  Distress,  how  to  be  made. 

161.  Distress  not  unlawful  for  iufonmaili^* 

162.  Notices^  how  to  be  given. 
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163.  Advertisements,  awards,  &c.,  free  of 
duty. 

164.  Persons  giving  false  evidence,  8cc.,  to 
be  guilty  of  a  misdemeanor. 

165.  Limitation  of  actions. 

166.  Proceedings  not  to  be  removed  by  cer- 
tiorari. 

167.  Interpretation  clause. 

168.  Act  to  extend  only  to  England  and 
Wales. 

169.  Alteration  of  act. 

ORIGIN  &  PROGRESS  OF  EQUITY 
JURISDICTION. 

To  a  foreigner  it  must  indeed  appear  a 
singular  anomaly  in  our  institutions,  that 
the  sanae  title  which  would  enable  a  suitor 
to  obtain  a  judgment  in  his  favour  at  law, 
win  very  often  ensure  a  decree  against 
him  in  equity.  Even  a  native  Englishman 
may  well  be  startled  with  a  proposition 
apparently  so  paradoxical.  The  two  oppo- 
site sides  of  Westminster  Hall  exercise 
their  respective  jurisdictions  in  a  manner 
80  widely  different,  that  their  existence  at 
the  same  time,  under  the  same  govern- 
ment, is  a  thing  in  itself  so  astonishing,  as 
only  to  be  exceeded  by  another  wonder, 
which  is  the  fact,  that  they  both,  in  their 
several  ways,  mutually  and  admirably  con- 
tribute to  the  correct  administration  of 
justice. 

Equity  is  a  suppletory  excrescence, 
owing  its  birth  to  the  defects  of  the  law. 
It  was  first  dispensed  by  the  Sovereign 
himself,  in  his  great  council  of  the  realm, 
the  High  Court  of  Parliament ; — for  it  is 
a  point  beyond  the  reach  of  all  controversy 
and  dispuution,  that  prior  to  the  reign  of 
Edward  I.,  the  Aula  Regia,  as  the  ulti- 
mate superintending  and  corrective  juris- 
diction of  the  state,  exercised  an  authority 
at  once  civil  and  criminal,  legal  and  equit- 
able, original  and  appellate, — ^great  part  of 
which,  however,  it  surrendered  on  the 
establishment  of  the  Courts  of  King's 
Bench,  Common  Pleas,  and  Exchequer. 
To  those  tribunals  the  Court  of  Parliament 
gave  up,  in  the  first  place,  all  original  civil 
jurisdiction  at  the  common  law;  and, 
secondly,  all  original  criminal  jurisdiction, 
except  where  peers  were  concerned.  Thus 
there  still  remained  with  it  the  jurisdiction 
of  trying  peers,  which  it  still  retains  as  an 
inherent  inalienable  attribute  of  its  cha- 
racter ;  2ndly,  The  ultimate  appellate 
jurisdiction  in  matters  both  civil  and  cri- 
minal— furnishing  its  chief  judicial  occupa- 
tion in  the  present  day ;  and,  drdly.  The 
equitable  or  praetorian  jurisdiction  —  the 
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officium  ito6t/e— which,  however,  it  gradu- 
ally abandoned  in  the  way  we  are  now  to 
explain. 

The  relinquishment  of  its  equitable 
jurisdiction  was  efiected  by  a  process  of 
delegation  similar  to  that  which  had  ope- 
rated with  respect  to  the  other  branches 
of  authority  to  which  we  have  adverted. 
The  Concilium  Regis  in  CanceUaria^  in 
other  words,  the  Court  of  Cliancery,  com- 
posed of  the  Chancellor  and  of  certain 
members  of  the  Privy  Council,  who  were 
also  assistants  in  parliament,  dispensed 
equity,  under  the  authority  and  by  the 
express  direction  of  the  Court  of  Parliii- 
ment,  throughout  the  reigns  of  the  first 
three  Edwards. 

About  the  close  of  the  long  reign  of 
Edward  III.,  the  Court  of  Chancery  began 
to  exercise  equitable  functions  ex  propria 
vigorCf  that  is  to  say,  independently  of 
parliament ;  for  it  was  then  that  Bishop 
Waltham,  (holding  at  that  period  an  in- 
ferior office  in  the  Chancery,*)  invented 
the  well  known  writ  of  subpoena  against 
defendants  in  equity.  This  fanious  pre- 
late, the  parent  of  what  is  called  the  ex- 
trcutrdinary  jurisdiction  of  the  Court  of 
Chancery,  was,  in  the  time  of  Richard  II., 
advanced  to  the  ofiice  of  Master  of  the 
Rolls;  but  he  was  never  Chancellor,  as 
Biackstone  and  other  writers  represent 
him  to  have  been.  His  contrivance 
whereby  defendants  were  compelled,  in 
violation  of  the  first  principles  of  the  com- 
mon law,  to  answer  and  submit  to  a  search- 
ing  examination  upon  oath, — procured  for 
him  no  little  odium  in  his  life,  and  execra- 
tion after,  as  appears  by  many  entries  in 
the  rolls  of  parliament  condemnatory  of 
the  crafty  and  cunning  invention  of  Bishop 
Waltham. 

The  Court  of  Parliament,  nevertheless, 
still  continued  to  interpose  as  a  court  of 
equity  from  time  to  time,  and  this  more 
especially  when  members  of  its  own  body, 
the  peerage,  were  concerned. 

Accordingly,  we  find  that  in  the  9  Henry 
5,  the  Court  of  Parliament,  in  the  clearest 

*  In  those  days  the  Cliancery  was  not  usually 
denominated  a  court ;  it  was  a  public  office, 
established  coevally  with  the  monarchy,  but 
originally  not  a  court  of  justice.  It  was  in  fact 
an  office  of  the  Court  of  Parliament.  Hence, 
in  the  new  houses  of  parliament  now  in  course 
of  being  erected,  there  is  accommodation  pro- 
vided for  the  Chancery,  Accordingly,  the 
office  of  the  Clerk  of  the  Crown  in  Chancery, 
so  long  held  in  the  Rolls  Yard,  will  soon  be 
removed  to  Westminster. 
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exercise  of  equitable  jurisdiction,  com- 
pelled a  feoffee  to  uses  to  reconvey  the 
estates  of  William  Lord  Clynton,  the 
feoffor. 

At  what  period  equitable  jurisdiction 
was  finally  surrendered  by  the  Court  of 
Parliament,  and  exclusively  vested  in  the 
Courts  of  Chancery  and  Exchequer,  it  is, 
ve  think,  impossible  now  to  ascertain. 

However,  enough  has  been  said  to  show, 
in  a  general  way,  the  origin  of  equity  as 
understood  in  courts  of  justice.  The  com- 
mon theory,  that  it  commenced  with  John 
Waltham,  is  erroneous.  He  merely  de 
vised  a  writ  which  enabled  the  Chancery 
to  work  by  its  own  authority,  without  the 
aid  of  any  reference  or  devolution  from  the 
Court  of  Parliament. 

[We  hope  to  continue  this  subject  in  an 
early  number.] 


NOTICES  OF  NEW  BOOKS. 

T/ie Pradiee rfthe  High  Court  qf  Chancery, 
including  Appeals  to  Parliament^  and 
Proceedings  in  Lunacy ;  toith  Official 
Forms,  Pleadings^  Costs,  Sfc,  Sfc.  By 
Habding  Grant,  a  Solicitor  of  the 
Court.  Fifth  edition,  revised  and  en- 
larged ;  and  incorporating  all  the  exist- 
ing general  orders  of  Court  to  the  8th 
May,  1845.  2  Vols.  London :  Max- 
well &  Son,  Ac,  1845.     Pp.  683,  525. 

It  may  in  one  view  be  fortunate  for  the 
practitioners  in  Chancery,  that,  along  with 
the  numerous  and  important  changes  that 
are  constantly  in  progress,  new  books  of 
practice  and  editions  of  new  orders  are 
rapidly  published.  On  the  other  hand,  in  the 
midst  of  many  counsellors  it  is  difficult  to 
«3y  which  is  the  best  guide  into  these  un- 
known r^ions.  One  is  excellent  in  some 
respects  and  another  in  others.  It  is  not 
for  OS  to  declare  which  of  the  several  can< 
didates  for  professional  favour  is  the  best 
entitled  to  obtein  it.  Mr.  Daniel,  of  coun- 
sel learned  in  the  law,  with  his  experience 
at  Che  bar,  has  produced  a  work  of  great 
excellence.  Mr.  Sidney  Smith,  one  of  the 
late  clerks  in  court,  versed  in  all  the  tech- 
nicalities of  his  office,  and  aided  by  his 
practical  colleagues,  is  eminently  qualified 
for  the  office  of  "instructor  clericalis." 
And  now  comes  Mr.  Harding  Grant,  a  so- 
licitor of  the  court,  with  a  5th  edition  of 
Ms  Practice,  whose  work  as  the  latest  on 
the  lubject,  we  consider  ourselves  bound 
to  notice. 

Amidst  rival  claims  to  professional  sup- 


port, we  have  usually  stated  the  arguments 
of  each  author  in  behalf  of  his  own  pre- 
tensions, and  this  method  we  shall  pursue 
on  the  present  occasion.  Mr.  Grftnt  de- 
scribes as  well  the  plan  of  his  work,  as  the 
reasons  for  adopting  it,  and  we  shall,  we 
trust,  render  him  justice  by  extracting 
fully  the  statement  contained  in  his  pre- 
face. 

"  On  this  occasion,  (he  says),  the  author  still 
deems  it  right  to  repeat  that  his  undertaking 
has  ever  been  and  is  especially  addressed  to  the 
least,  or  not  sufficiently,  acquainted  with  Chan- 
cery Practice,  conceiving  that  the  experienced 
practitioner  needs  no  such  assistant  or  remem- 
brancer. This  is  his  explanation  of  the  minute- 
ness, and  possibly  the  imagined  triviality  of 
some  parts ;  yet  neither  uncalled-for  minuteness 
nor  triviality  can  (he  thinks)  be  predicahle  of 
aught  that  is  usefid  to  those  who  nave  need  of 
minuteness  or  detail. 

"  The  plan  he  has  ultimately  adopted  is  what, 
after  much  dcdiberation,  he  considers  the  best 
adapted  for  perspicuity  and  ready  apprehension, 
and  safe  guidance.  It  is  intended  to  meet,  hy- 
pothetically,  as  nearly  as  possible,  the  various 
and  uncertain  incidents  of  suits.  This  will  be 
seen  in  Chapter  I.,  particularly.  Entire  im- 
peccability on  such  subjects  can,  he  supposes, 
only  be  expected  (if  at  all)  from  hands  not 
likely  to  be  found  engaging  in  a  work  of  the 
present  kind.  But  he  rests  in  the  belief  that, 
whatever  may  be  his  errors  or  defects,  he  baa 
laboured,  not  quite  unsuccessfully  and  in  vain, 
in  enabling  the  least  previously  mformed  per- 
son, with  reasonable  attention  and  perception, 
to  confer  with  or  consult  counsel  or  officials 
respectably  and  satisfactorily. 

"  He  has  gone  some  little  way  (he  submita 
it  can  hardly  be  said  to  be  ovt  of  his  way)  into 
the  ample,  if  not  boundless,  field  or  wilaemcss 
of  cases  and  authorities ;  not  from  a  conceit  of 
great  ability  so  to  do,  nor  from  any  propensity 
to  display,  but  from  a  wish  to  introduce  to  and 
familiarise  beginners  with  those  matters,  al- 
though to  an  extent  so  Umitcd.  They  may 
pursue  them  from  theu:  appropriate  sources  to 
any  extent  they  please. 

•*  The  Common  Law  side  of  Chancery,  follow- 
ing out  the  plan  of  the  late  Mr.  Harrison,  and 
of  Mr.  Maddock,  he  has  thought  best  adapted 
for  the  use  of  solicitors  and  of  junior  practition- 
ers. In  this  edition  it  will  be  found  in  the 
regular  Equity  Practice,  Chapter  72. 

"The  Costs,  as  well  as  the  other  subjects,  he 
has  endeavoured  to  construct  with  as  much  re- 
gard as  may  be  to  the  Orders  of  8th  May,  1845. 
Still  some  allowance  must  be  made  for  the  yet 
untried  conformity  of  some  matters  to  those 
orders,  and  the  unknown  constructions  whicli 
may  be  given  of  some  of  them.  In  many  cases 
(instance  that  of  Pro  Confess©,  for  one)  he  con- 
ceives the  last  orders  to  be  not  imperative, 
generally,  if  at  all,  but  optional,  either  wholly 
or  in  part,  or  perhaps  intended  to  act,  where 
practicable,  concurrently  with  the  existing  prac- 
tice.   As  to  costs,  however,  they  certainly  are 
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never  to  be  blindly  or  primarily  followed  or  re- 
sorted to  as  teacmng  practice,  but  only  to  be 
selected  as  wanted,  being  chiefly  a  mere  mo- 
dified repetition  of  a  round  of  charges  j  and,  if 
the  business  be  rightly  done,  the  charges  follow. 
Nevertheless,  the  Bills  of  Costs,  in  addition  to 
the  schedules  of  Chapter  69,  and  the  observa- 
tions of  Chapter  68,  snow  the  general  structure 
and  mode  of  making  out  Bills  of  Costs. 

"  The  Second  Volume  contains  precedents 
and  documents  which,  although  ample  perhaps 
in  number,  and  generally  of  older  date  tnan  the 
present  practice  of  the  court,  he  thinks  far  from 
undesirable,  being  by  no  means  destitute  of 
useful  practical  information;  for  although  the 
drawing  np  of  decrees  and  orders  is  now  much 
less  verbose  and  lengthy  than  before,  yet  the 
old  manner  affords  a  view  of  the  grounds  and 
reasons  of  those  decrees  and  orders,  which 
groonds  and  reasons  are  in  the  present  brevity 
lost  sight  of,  though  to  a  student,  perhaps, 
neither  uninteresting  nor  unserviceable.  Special 
petitions,  however,  cannot  be  so  curtailed,  since 
the  court  must  necessarily  be  furnished  with  all 
needful  information  for  the  petitioners  obtaining 
a  compliance  with  their  prayer.  Aa  to  Uie 
forms  of  affidavits,  and  notices  of  motion,  and 
t]to  like,  although  they  may  be  found  what  are 
generally  speaking  required,  yet  by  no  means 
ao  as  to  dispense  with  consideration,  and  judg- 
ment and  accommodation  to  the  infinite  s'hades 
of  difference  which  occur  in  the  circumstances 
of  actual  business. 

**  In  these  his  endeavours  at  utility,  he  begs 
to  acknowledge  having  derived  accommodation 
and  some  essential  service  from  Mr.Sandera's 
deeply  researched  collection  of  Chancery  Orden, 
a  desideratum  to  Equiiy  practitioners,  and  of 
ifinch,  it  appears  to  hun,  that  the  Orders  of 
8th  May,  1845,  in  point  of  still  farther  simpli- 
ffing  and  £Eicilitating  in  no  inconsiderable  mea- 
sure  the  practice  of  the  court,  form  a  material 
portion." 

As  an  example  of  the  work,  we  shall  ex- 
tract the  Observations  of  Mr.  Grant  on 
C^ttrffesinBillsqf  Costs  andtheir  Taxation^ 

**1.  By  the  Ordera  120—125  of  8th  May, 
1845,  it  IS  directed  (Order  120)  that  *  where 
costs  are  to  be  taxed  as  between  party  and 
party,  the  taxing  master  may  allow  to  the  party 
entitled  to  receive  such  costs  all  such  just  and 
reasonable  expenses  as  appear  to  have  been 
properly  incurred  in 
The  service  and  execution  of  writs,  and  the 
service  of  ordere,  notices,  petitions,  and 
warrants. 
Advising  with  counsel  on  the  pleadings,  evi- 
dence, and  other  proceedings  in  the  cause, 
Procuring  counsel  to  settle  and  sign  plead- 
ings and  such  petitions  as  may  appear  to 
have  been  proper  to  be  settled  by  counsel, 
Ftocuring  consultations  of  counsel. 
Procuring  the  attendance  of  counsel  in  the 
master's  offices  upon  questions  relating  to 
.     pleadings  or  title. 

Procuring  evidence  by  deposition  or  afiidavit, 
aad  the  attendance  of  witnesses,  and. 


Supplying  counsel  with  copies  of  or  extracts 
from  necessary  documents.' 
'  But  in  allowing  such  costs  the  taxing  master 
is  not  to  allow  to  such  party  any  costs  which 
do  not  appear  to  have  been  necessary  or  proper 
for  the  attainment  of  justice,  or  for  defending 
his  riffhts,  or  which  appear  to  have  been  io- 
currea  through  over-caution,  negligence,  or 
mistake,  or  merely  at  the  desire  of  the  party. 
And  (Order  121)  the  costs  of  such  copies  of 
pleadings  and  proceedings  as  have  heretofore 
been  aUowed  in  the  taxation  of  costs  between 
party  and  party  in  country  causes  are  hereafter 
to  be  allowed  in  the  taxation  of  costs  between 
party  and  party  in  town  causes.  By  the  122Dd 
Order,  if,  upon  the  hearing  of  any  cause,  peti- 
tion, or  motion,  the  court  is  of  opinion  that  any 
pleading,  petition,  or  affidavit,  which  has  not 
been  referred  for  impertinence,  or  an^  ]>art  of 
any  such  pleading,  petition,  or  affidavit,  is  im- 
proper or  of  unnecessary  lengdi,  the  court  may 
either  dedare  such  pleading,  petition,  or  affi- 
davit,  or  any  part  thereof,  to  be  improper  or  of 
unnecessary  length,  or  may  direct  the  taxing 
master  to  look  into  such  pleading,  petition,  or 
affidavit,  and  distinguish  what  parts  or  part 
thereof  are  or  is  improper  or  of  unnecessary 
length,  and  may  direct  the  taxing  master  to 
ascertain  the  costs  occasioned  to  any  party  by 
such  parts  or  part  thereof  as  in  the  one  case 
may  have  been  declared  to  be,  and  in  the  other 
case  may  have  been  distinguished  as  being,  im> 
proper  or  of  unnecessary  length,  and  may  make 
sucn  order  as  is  just  for  the  payment,  setH>ff,  or 
other  allowance  of  such  costs.^  And,  by  the 
123rd  Order,  upon  interlocutory  applications, 
where  the  court  deems  it  proper  to  award  costs 
to  either  party,  the  court  may  by  the  order 
direct  payment  of  a  sum  in  gross,  in  lieu  of 
taxed  costs,  and  direct  by  and  to  whom  such 
sum  in  gross  is  to  be  paid.  And,  b^  Order  124,. 
in  cases  where  a  bill  or  petition  is  dismissed 
with  costs,  or  a  motion  is  refused  with  costs,  or 
any  costs  are  by  any  general  or  special  order 
ordered  or  decreed  to  be  paid,  the  taxing  master 
may  tax  such  costs  without  any  order  refierring 
the  same  for  taxation,  unless  the  court,  upon 
the  application  of  the  party  alleging  himselt  ti> 
be  aggrieved,  prohibits  the  taxation  of  such 
costs ;  and  the  costs  to  be  certified  by  the  tax- 
ing master  are  to  be  recovered  by  subpoena. 
By  the  125th  Order,  the  costs  of  a  bill  of  de- 
livery, filed  by  any  defendant  to  a  bill  for  relief, 
are  to  be  costs  in  the  original  cause,  udIssb  the 
court  otherwise  ordera.' 

*'  2.  To  the  examples  of  bills  of  costs  in  Ch. 
71,  some  remarks  on  charges  and  taxation,  in 
reference  to  their  allowance  or  disallowance, 
(but  having  regard  to  the  foregoing  Orders), 
are  here  premised  as  conducive  to  the  solicitor^ 
avoiding,  if  he  deem  it  an  object,  his  liability  to 
pay  the  costs  of  taxation,  in  case  of  a  sixth  of 
the  amount  of  his  bill  being  struck  out,  viz.: — 

"  3.  As  to  qfidavits.  Instructions  for  draw* 
ing  special  affidavits  are  not  allowed  between 


*  See  two  cases  on  this  order  at  pp.  76,  77>. 
post. — Ed, 
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pirty  and  party,  if  made  by  the  Roiicitor  or  clerk 
alone,  (unaccompanied  by  other  deponents,) 
mileas  founded  on  inquiries  or  calculations 
made,  or  other  business  done  by  them ;  and  in 
other  cases,  only  one  fee  of  6s.  Sd.  allowed  for 
instructions,  however  many  the  deponents ;  nor 
more  than  one  such  charge  for  attendances  on 
any  number  of  deponents  to  read  over  the  affi- 
davit, or  for  getting  it  sworn ;  and  whatever  the 
change  paid  may  be  for  filing  and  for  office  copy 
of  affidavit  of  service,  the  same  is  allowed  tor 
drawing  and  engrossing  it;  and,  as  between 
party  and  party,  payments  to  deponents  are  not 
allowed  for  their  trouble,  loss  of  time,  or  ex- 
penaes,  deponents  being  considered  as  volun- 
teers. 

"  4.  As  to  attendances.  That  charge  (attend- 
ance), either  to  search  for  or  file  bill,  or  to 
search  howthe  cause  stands,  or  to  bespeak  copies 
of  minutes,  or  order,  or  decree,  or  pleadings, 
or  proceedings  in  the  master's  office,  or  any 
other  matters  of  the  like  nature  whereupon  no- 
thing ensues,  should  never  be  inserted. 

^5.  As  to  abbreviating  pleadings*  Where  a 
bin  does  not  pray  relief,  this  charge  is  not  al- 
lowed ;  if  it  prays  relief  only,  and  not  an  injunc- 
tion, iken  allowed  after  replication  filed;  if 
lelidT  and  an  injunction,  tlien  both  bill  and  an- 
swer may  be  abbreviated  as  soon  as  filed ;  and 
if  a  bill  be  set  down  on  bill  and  answer,  abbre- 
liating  is  not  allowed  until  after  the  cause  is 
set  down,  and  subpoenas  to  hear  judgment 
served;  but  if,  for  convenience,  the  pleadings 
are  abbreviated  at  an  irregularly  early  period, 
they  may  perhaps  be  allowed  then,  instead  of 
afterwards.  -On  a  motion  for,  or  to  dissolve,  an 
injunction,  where  a  party  is  to  have  his  costs  of 
motion,  abbreviating  is  not  allowed,  though  the 
brief  copies  of  the  pleadings  usually  are ;  abbre- 
viating affidavits  is  not  allowed  between  party 
and  par^,  but  copies  at  4d,  ner  folio;  in  depo- 
sitions the  whole  length  of  the  office  copy,  in- 
dading  the  interrogatories,  if  anv,  is  allowed. 

''  6.  As  to  advertisements.  When  for  credi- 
tors, only  one  attendance  for  inserting  all  the 
adveztiaements  is  generally  allowed;  and  for 
each  copy  of  the  advertisement  Is. 

"  7.  As  to  defendant's  accounts.  No  copies 
ai  these  will  be  allowed  on  taxation,  nor  any 
pemsal  to  examine  their  accuracy;  nor  any  at- 
tendance upon  parties  with  that  view,  however 
frecpientl^  and  necessarily  had ;  but  the  solici- 
tor may,  if  he  pleases,  insert  such  items  in  his 
bin  (best  in  blank  as  to  the  charge)  to  show 
las  trouble  in  the  suit ;  copies  for  the  country 
aSowed. 

''S.  As  to  mortgagee^  costs  at  law.  The 
master  wiU  not  allow  them  if  they  appear  ex- 
cesnve,  without  being  first  taxed  by  the  officer 
of  the  court  wherein  the  proceedings  were  had. 

"  9.  As  to  writing  letters.  Very  seldom  in 
taxation  more  than  3s.  6d.  allowed,  and  the 
occanon  for  writing  them  at  sH  narrowly  in- 
<|Qiied  into,  whether  between  party  and  party, 
or  solicitor  and  client. 

"  10.  As  to  amendment  of  biUs.  Costs  of 
aaendmeBt  before  answer  are  generally  not 
allowed  between  party  and  party,  nor  between 


solicitor  and  client,  unless  the  amendments 
could  not  have  been  comprised  in  the  original 
bill;  the  1/.  costs  of  amendment  to  each  set  of 
defendants  from  whom  a  further  answer  is  re- 
quired, or  when  there  is  a  new  engrossment, 
though  no  further  answer  required,  is  not 
allowed  between  party  and  party ;  the  excess  of 
an  amended,  beyond  the  quantity  of  an  original 
bill,  is  allowed. 

"11,  As  to  answer  without  oath.  The  order 
is  not  allowed  in  strict  costs,  unless  expense  is 
saved  by  it,  except  as  against  the  party  apply- 
ing for  the  accommodation. 

"12.  As  to  briefs.  The  taxing  masters,  on 
taxation,  require  a  brief  sheet,  for  which  the 
allowed  charge  is  Zs.  4d.,  to  consist  of  about  tsn 
chancery  folios,  of  ninety  words  each,  except  in 
those  sheets  which  have  the  title  of  the  cause 
and  the  prayer  of  the  bill,  both  of  which  being 
written  within  a  half  margin,  the  sheet  cannot 
contain  so  much.  For  drawing  observations  to 
briefs,  6s.  Sd.  per  sheet,  and  3s.  4d,  for  fair 
copy.  More  than  three  sheets  of  observations 
are  rarely  allowed.  Several  more  copies  of 
briefs,  &c.  are  sometimes  made  than  allowed. 
In  strict  taxation,  a  brief  sheet  should  contain 
forty-two  lines.  In  drawing  a  brief  wherein 
copies  of  deeds,  wills,  &c.  are  introduced,  the 
quantitv  contained  in  such  documents  should 
be  disallowed ;  neither  in  copies  of  briefs  should 
schedules  to  answers  be  allowed,  unless  neces- 
sary for  counsel's  information,  extracts,  when 
needed,  being  considered  sufficient ;  nor  should 
the  interrogating  part  of  bills  be  aUowed. 

**  13.  As  to  dratoing.  For  a  pleading  less 
than  seven  folios,  6s.  Sd.  is  allowed ;  for  states 
of  facts,  proposals,  and  pedigrees,  besides  the 
documents  mentioned  in  schedule  of  fees,  (Ch. 
69,)  Sd.  per  folio. 

14.  As  to  copies  of  minutes.  When  half 
the  sum  paid  for  the  minutes  makes  ev^ 
money,  that  half  is  allowed  for  the  copy ;  other- 
wise, the  sum  allowed  is  made  up  to  even 
money. 

"16.  As  to  counseVs  fees.  Between  party 
and  party,  one  guinea  up  to  twenty-nine  folios ; 
if  thirty  folios,  two  guineas ;  if  sixty  folios, 
three  guineas,  and  an  additional  guinea  for 
every  thirty  folios:  and  only  2s.  6d.  for  the 
clerk.  But  a  larger  fee  is  allowed  with  refer- 
ence to  the  amount  of  the  counsel's  fee — per- 
haps beyond  a  five  guinea  fee,  about  &s,  in  every 
ten  guineas ;  and  after  fifty  guineas,  at  the  mas- 
ter's discretion. 

"16.  No  allowance  of  fees  for  counsel's 
settling  schedules,  which  must  be  also  deducted 
from  the  length  of  an  answer,  though  thoe 
may  have  been  much  trouble  in  rendering  them 
fit  for  the  purpose ;  neither  in  strict  costs  will 
exhibits  or  documents  accompanying  the  briefs 
be  considered  in  settUng  the  amount  of  fees  to 
counsel. 

"  17.  As  to  engrossing.  Bills,  answers,  ek- 
aminatione,  interrogatories,  (on  parchment,)  6d. 
per  folio. 

"  18.  As  to  parchment.  Between  party  and 
party  5s.  is  allowed  for  each  skin,  each  to  con- 
tain fifty  folios. 
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"19.  As  to  appeab.  These  costs  not  being 
costs  of  suit,  they  are  not  allowed  unless  pro- 
vided for  specially  in  the  order ;  but  a  notice  of 
motion  in  anv  proceeding  pending  an  appeal 
being  a  regular  proceeding  in  the  suit,  the 
allowance  of  the  costs  depends  upon  success  or 
failure. 

"  20.  As  to  consultations.  They  are  not  al- 
lowed between  party  and  party. 

"21.  As  to  close  copies,  A  close  copy  of 
answer  is  allowed  to  plaintiff  between  solicitor 
and  client,  both  in  town  and  in  country  cauises. 

"  22.  As  to  interrogatories.  The  charge  of 
Z3«.  4rf.  covers,  as  between  party  and  party,  all 
the  trouble  of  finding  out  and  getting  up  the 
evidence. 

"23.  As  to  injunctions.  Two  counsel  are 
allowed  on  the  motion  for  the  writ,  unless  when 
ex  parte, 

"24.  As  to  instructions.  They  are  not  al- 
lowed for  exceptions,  abstracts  of  title,  charges 
or  discharges,  states  of  facts,  proposals,  bills  of 
costs,  receivers'  accounts  j  and  instructions  for 
the  bill  is  always  the  first  item  allowed  in  a  bill 
of  costs,  either  as  between  solicitor  and  client 
or  party  and  party,  unless  previous  business 
had  been  provided  for  by  the  order. 

*' 2h,  K%  to  taking  copies  of  costs.  This  right 
is  regulated  by  the  interests  of  the  parties  in  the 
fund ;  executors  and  trustees  are  not  entitled 
to  attend  the  taxation  of  costs  when  all  parties 
interested  are  before  the  court ;  executors  are 
entitled  to  attend  until  the  fund  is  ascertained 
to  be  free  from  debts. 

"  26.  As  to  payment  qf  money  into  court 
Copies  of  the  pleadings  to  support  the  motion 
are  not  allowed,  unless  it  be  shown  that  ex- 
tracts from  the  answer  would  not  have  been 
sufificient. 

"  27.  As  to  enlarging  publication  before  de 
cree.    The  attendance  to  obtain  consent  is,  be- 
tween party  and  party,  only  allowed  against 
parties  who  avail  themselves  of  the  enlargement 
for  the  examination  of  their  own  witnesses. 

"28.  As  Xo  process.  Costs  are  not  allowed 
between  party  and  party  for  attachment  on  any 
contempt  except  where  the  bill  is  taken  pro  con- 
fesso  ;  nor  are  attendances  allowed  for  offering 
acceptance  of  service,  if  shown  that  regular  ser- 
vice would  have  been  less  expensive. 

"29.  Asto*ofc  in  the  master's  office.  The 
items  will  be  taxed  as  if  costs,  charges,  and  ex- 
penses of  the  sale  were  given  by  the  decree. 
With  respect  to  this  head,  see  fiuther  in  the 
table  of  masters*  fees,  schedule  3. 

"  As  to  subpoena  to  appear  and  answer.  5s.  6d. 
is  paid  for  the  writ,  and  4rf.  charged  by  the  so- 
licitor for  the  copy;  and  for  service  in  town, 
2*.  6d. ;  and  5*.  for  service  in  the  country ;  but 
on  this  see  pi.  I,  ante. 

"31.  As  to  subpoena  to  hear  judgment,  and 
answer  an  amended  dill.  For  the  first,  2s.  6d. 
is  allowed  for  service  on  each  solicitor,  and  if 
he  is  concerned  for  different  solicitors,  2*.  6d. 
for  each ;  if  a  solicitor  is  concerned  for  more 
than  three  defendants,  then  2; .  6d.  for  three  or 
under,  5s.  for  four  to  six,  and  so  on  the  same 
proportion  ;  and  a  copy  of  the  subpoena  to  be 
served  for  every  defendant,  husband  and  wife 
as  one ;  and  as  to  amended  bills,  2s.  6d.  is  al- 


lowed for  service  on  the  solicitor  for  each  set  of 
defendants ;  if  one  set  exceed  three  in  number, 
2s.  6d.  more;  if  exceeding  six,  5«.  more,  and  so  on. 

"  32.  As  to  reports.  Close  copy  allowed  be- 
tween party  ana  party,  whether  in  a  town  or 
country  cause. 

"33.  As  to  refreshers.  Disallowed,  unless 
the  briefs  have  been  delivered  as  near  as  possi- 
ble  to  the  cause  being  ripe  for  hearing,  viz. 
within  twelve  of  the  day's  paper ;  if  the  cause 
is  within  that  number  at  any  period  of  the  term 
wherein  the  briefs  were  dehvered,  a  refresher 
for  the  next  term  will  be  allowed  if  the  cause 
be  in  the  paper  during  that  term ;  the  vacation 
forms  part  of  the  term  preceding  it ;  not  allowed 
on  petitions  or  motions,  or  on  appeals  from  an 
order  made  thereon,  nor  on  exceptions  to  report 
on  interlocutory  matters. 

"  34.  As  to  varying  minutes  on  motion.  The 
allowance  of  the  costs  depends  on  the  result  of 
the  motion,  and  upon  the  question  whether  the 
matter  should  not  have  been  provided  for  on 
the  hearing. 

"  35.  As  to  term  fees,  See,  They  are  allowed 
in  preference  to  interlocutorymotions,  &c., when 
any  steps  have  been  taken  advancing  the  cause 
in  its  progress,  so  that  a  party  having  to  pay 
for  a  motion  will  not  be  charged  with  the  fee  on 
that  account,  if  he  can  show  that  any  step  in  the 
cause,  advancin|^  it,  has  been  taken  during  the 
term ;  nothing  is  allowed  as  between  party  and 
party  for  any  carriage,  postage,  or  porterage,  of 
whatever  kind,  beyond  the  5s.  for  letters  and 
messengers;  but  other  or^pctra  charges  of  the 
kind  so  excluded,  double  ^and  foreign  postage, 
&c.,  are,  when  properly  incurred,  allowed  as 
between  solicitor  and  client,  except  porterages 
and  booking,  though,  strictly,  the  solicitor  may 
be  required  to  elect  between  them  and  the  Ss, 
per  term. 

"  36.  As  to  warrants.  For  service  on  each 
solicitor,  2s.  6d. ;  personal,  lOt. :  the  number 
of  warrants  usually  aUowed  are  four  to  about 
one  hundred  folios. 

"  37.  As  to  exceptions.  If  the  master's  cer. 
tificate,  made  on  exceptions  pursuant  to  Order 
I9>  1833,  is  silent  respecting  costs,  a  plaintiff 
succeeding  on  any  exception  is  allowed  his  taxed 
costs  of  the  exceptions  as  between  partjr  and 
party  on  the  taxation  of  tiie  general  costs  m  the 
cause,  under  Order  28,  1828,  giving  credit  for 
any  sum  received  of  the  defendant.  But  a 
strong  case  must  be  made  out  for  the  party 
failing  to  warraiit  the  allowance  to  him  of  the 
costs  of  exceptions,  on  a  taxation  between  so- 
hcitor  and  client  out  of  a  general  fund.^  Bat 
the  Orders  of  8th  May,  1845,  noticed  in  Ch.  51> 
pi.  15— 31,  and  Ch.  56,  pi.  16,  &c.,  are  to  be 
attended  to, 

"  38.  There  may  also  be  much  business  and 
trouble  in  many  cases,  which  cannot  be  charged 
with  any  prospect  of  being  allowed  on  taxation 
between  party  and  party,  but  which  is  often 
paid  for  by  tne  client  as  extra  costs.  Some- 
times either  the  whole,  or  a  portion  of  a  pay- 
ment out  of  purse,  may  be  allowed,  although 
nothing  for  the  business  done,  or  less  for  it 
than  charged." 


^  2  Smith,  290. 
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&uttn'i  ISeitcQ. 
Clerks*  Names  and  Residences,  To  whom  Articled,  Assigned,  S^c, 

Keyes,  Bobert  James,  102,  Gt.  Russell  Street ;  Georji^  Wood,  Rochford. 

Beresford  Street,  Rochford       .        .        .  Thomas  Wood,  Corbet  Court. 
Karslake,  Preston,  6,  Queen's  Sq.,  Blooms- 

burj William  B.  Crealock,  Regent  Street. 

Knight,  William,  Tamworth ;   and  Glascote 

House,  near  Tamworth    .        .        •        .  Henry  James  Damant,  Tamworth. 
Knapp,  John,  31,  Charles  Street,  City  Road ; 

and  Worcester Charles  Pidcock,  Worcester. 

King,  William  Dinham,  Camelford ;    and  St. 

Austell William  Shilson,  St.  Austell. 

Low,  Edwin,  16,  St.  George's  Square,  Port- 
sea  ;  and  Chancery  lime          .        •        .  Archibald  Low,  Portsea. 
Lawnmce,  Henry,  Ipswich      ....  Eleasar  Ijawrance,  Ipswich. 
Little,  Edward  Carruthers,  11,  Egremont  PI.; 

and  PItchcombe               •        .        .       •  George  Edwards,  Stroud, 
lioyd,   Edmund,    28,    Devonshire    Street, 

Queen's    Square;   Argyle  Street;   and 

Alfred  Street Joseph  William  Thrupp,  Oxford  Street. 

Maberley,  Thomas  Henry,  Colchester ;  and 

AlMrt  Square Thomas  Maberly,  Colchester. 

MeDor,  William  Jones,  St.  Ive's     .        •        .  Benjamin  Aislabie  Greene,  St.  Ive's. 

Mason,  Augustus,  2,  Endsleigh  Street,  Tavis-  Francis  Ommanney,  Basinghall  Street. 

tock  Sauare     ..••••  Fhmcia  Edwards,  Delahay  Street 

Motile,  Freaerick  George,  Melksham ;   and  Frederick  Moule,  Melksham. 

Church  Row,  Stoke  Newington        .        •  Arthur  Gore,  Melksham. 
Mason,  Henry,  73,  Geoige  Street,  Portman 

Square;  and  Cnckney,  near  Mansfield    .  George  Herbert  Kin derlev,  Lincoln's  Inn. 

Macnamara,  James  Robert  Shakespere>  The  William  Henry  Barber,  New  Bridge  Street. 

Grange,  Fulham Clurles  F.  IVigart,  Raymond  Buildings. 

Miller,  Henry  Blake,  Norwich        •        •        •  Henry  Miller,  Norwich. 

Merryweather,   John>    Salisbury;     Queen's  George  Dew,  Salisbury. 

Souare Matt.  Thos.  Hodding,  Salisbury. 

Miles,  Thomas,  jun.,  Leicester        .        •        •  Samuel  Miles,  Leicester,  (deceased). 

Roger  Miles,  Leicester. 

Michael,  Jamea  liond,  9i  Red  Lion  Squan    •  Jacob  Michael,  Red  lion  Square. 

Adam  Yates  Burd,  Kidderminster. 

Mangham,  Robert  Ormond,  Chancery  Lane    •  Robert  Maughun,  Chancery  Lane. 
Murdoch,    John,    53,    Southampton  Street, 

PenlonviHe ;  and  Winchester  Street .        .  Thomas  RandaD,  Castle  Street. 
Minter,  John  Marsh,  7,  Trafalgar  Place,  West 

Hackney  Road Frederick  Smith,  Basinghall  Street. 

Nettleahip,    William,    24,  Liverpool  Street, 

New  Road ;  and  Higham         .        .        .  D.  CalTer,KenBinffhall. 

Nicholson,  Henry,  13,  Lloyd  Square,  Penton*  Henry  Robert  Bunoot,  King's  Bench  Walk. 

yille         .                .....  Richard  Raven,  King's  Bench  Walk. 

Newington,  Alex.  Thurlow,  8,  Duke  Street, 

St.  James's ;  and  Hawkhurst  .        .        .  William  Pain  Beecham,  Hawkhurst 
Oldacres,  Robert  J.  Francis,  7,  Arthur  Street, 

Grav's  Inn  Road ;  Leicester ;    and  New 

Buckingham  Street,  Dover  Road     .        .  William  Palmer,  Leicester. 

Pope,  John,  2,  New  Millman  Street         .        .  William  Rodham,  Wellington. 
PhUcox,  James,  jun.,    85,   High  Holborn; 

Burwash ;  and  Lincoln's  Inn  Fields         •  James  Philcoz  and  John  Baldock,  Burwash. 
Podmore,  William  Handsley,  Birmingham; 

and  Sparkbrook Jesse  Bartleet,  Birmingham. 

Petherick,  John  William,  Mount  Radford, 

Devon •  Edwin  Force,  Exeter. 


7a 


AppUcaiioM  to  be  admitted  as  Attonuj/s. 

Henry  Darvill,  New  Windsor* 


Ponlton,  Henry,  8,  Lloyd  Street,  Pe&tonville; 

Amwell  Street ;  and  Gt.  Percy  Street 
Parker,  Robert  John,  Adelpbi  Cham.;  Selby; 

Sidmouth  Street;    Beaufort  Bmldings; 

Frederick  Street Thomas  Motley  Weddall,  Selby. 

Piper,  Georjje  Harry,  7,  Gt.  Quebec  Street ; 

and  Ledbury  .... 

Pope,  John  Woodford,  Exeter 
Parry,  Thomas,  Carmarthen  . 
Palmer,  William,  11,  Egremont  Place,  New 

Road;  and  Letcomb  Regis 


Thomas  Jones,  Ledbury. 
John  Daw,  Exeter. 
Thomas  Williams,  Carmarthen. 
Henry  Godwin,  Newbury. 
Edward  Smith  Bigg,  Southampton  Builds 

ings. 
Thomas  Attree  Somers  Clarke  and  John  Sid^ 

ney  M'Whinnie,  Brighton. 
Thomas  Farmery,  Ripon. 


Penfold,  William  John,  23,  River  Street, 
Pentonville ;  and  Brighton 

Powell,  Edward  Howell,  Ripon 

Peter,  John,  17>  Melton  Street^Euston  Square; 
and  Cadlington         .        . 

Rodham,  Thomas,  2,  MiUman  Street,  Guild- 
ford Street ;  and  Wellington    . 

Richards,  John,  6,  Maize  Hill  BaildingB» 
Greenwich  .... 

Reynolds,  T.  A.  Fitzgerald,  11«  Calthorpe  St., 
Gray's  Inn  Road     .... 

Sawtell,  George  Heniy,  12,  New  Inn;  and 

Sbane  Street £.  Futvoye,  John  Street,  Bedford  Raw, 

Smith,  John  Bridgeman,  Truro ;    and  Holies 

Street Henry  Sewell  Stokes,  Truro. 

Smith,  Alexander  Blucher,  Holt ;  and  Brad- 
ford         

Sculthorpe,  William,  33,  Hamberstone  Ter* 
race,  Leicester  .... 

Smith,  Montague  Georee,  Hemel  Hempsted ; 
Edinburgh;  and  Carlisle 


Samuel  Benny  Serjeant,  CalUngton. 

William  Rodham,  Wellington. 
George  Rooper,  Lincoln's  Inn  fields. 
James  Ingram,  Lincoln's  Inn  Fields. 

John  Bush,  St.  Mildred's  Court 
John  Teesdale,  Fenchurch  Street. 


Richard  Trayers  Way,  Bxadford. 

Jeremiah  Briggs,  Leicester. 
William  Smith,  Hemel  Hempsted. 


mpste 
John  Philip  Dyott,  lichfidd. 
Anthony  Blyth,  Bumham* 

William  Sharp,  Lancaster. 


iSp 


r,  Keighley. 


Sharp,  Henry  Parkinson,  2  Verulam  Build* 

ings,  Gray's  Inn      .... 
Sole,   John    Lavers  liscombe,  Devonport; 

Claremont Terrace ;  Albion  Street;  and 

Everett  Street Edward  Sole,  Devonport. 

Smith,  Francis,  Brixton  Hall;  Cainscross; 

Calthorp  Street ;  East  St. ;  Cumming  St. .  Henry  Harris,  Stroud. 
Simpson,  John  James,  Derby ;  and  Grenville 

Street James  Blythe  Simpson,  Derby. 

Southern,  Francis  R.,  jun.,3,  Islington  Green; 

and  Walsall Horado  Bamett,  Walsall. 

Spencer,   Edward  George,  42,  Oommerdal 

Road,  Lambeth;  and  Keighley       • 
Turner,  Albert,  41,  Lome  Road,  Stockwell; 

Portsmouth ;  and  Basinghall  Street 
Taylor,    William   Keating,    Chorlton-upon- 

Medlock;  and  Manchester 
Thurffood,  George  Frederick,  8,  Northampton 

Place,  Islin^n        .... 
Towsey,  Edward,  16,  Chester  Place,  Ken- 

nington ;  and  Brixton 
VioJett,  William  Brookman,  8,  Jodd  Street; 

andBanwell EmanueTWiUiam  Violett,  BanwelL 

Weatherall,  Edward,  jun.,  4,  King  Edward's 

Terrace,  Islington    ..... 
Watson,  Robert  Green,  Preston 
Watson,  William,  Shrewsbury 
Woodgate,  William,  9.  Woodland  Terrace. 

Greenwich  

Wood,  John  Prescod,  York 


Ueom  Spencer,  &eiffnley. 
Charks  Bettesworth  Hellard,  Portsmouth. 
Frederick  Turner,  Aldermanbury. 

Samuel  Phillips  Hitchcock,  Manchester. 
William  Thurgood,  Saffron  Walden. 
Wm.  W.  Oldershaw,  Tokenhouse  Yaxd. 

John  Williams,  Vtfulaai  Boildings. 


Edward  Weatherall,  sen..  King  Edward's  Ter* 

race,  Islington. 
Joseph  Walker,  Preston. 
George  Harper,  Whitchurch* 

William  Tanner  Neve,  Cranbiook. 
John  Wood,  York. 
William  Penfold,  Brighton. 


WeUer,  George,  Bri^^ton ;  and  Lewes    • 
Wmgfield,  Philip  James,  39,  Oxford  Terrace, 

Hyde  Park Frederic  Vallings,  St.  MUdred's  Court. 

Wright,  John  Kyme,  5,  Brown's  Terrace, 

Islington  ;  and  Canonbury  Temtce  •       .  John  Wright,  Rathbone  Place. 


DecisUms  under  ike  Small  Debts' AeU 

Wreford,   Jobn,  jnn^  16,  Clement's   Inn,     John  Gear,  sen*,  Exeter. 

Strand;  Pentonville;  and  Lincoln's  Inn         Henry  William  Sole,  Aldermanbury. 

Fields 

Whiting,  William,  22,  Noel  Street,  Islington; 

Lambeth  Ter.;  Highgate  Hill ;  Agincourt 

Square      ....  .        ,  William  Harding  Wright,  Essex  Street. 

WiDdns,  William  Henry,  49,  Great  Coram 

Street Richard  Boswell  Beddome,  Nicholas  Lane. 

Whitelock,  John  William,  Putney  .        .      '  .   Benjamin  Austen,  Gray's  Inn. 
Wilson,  Benjamin,  Millfield  House,  Edmon- 
ton   William  Plater  Bartlett,  Nicholas  Lane. 

White,  Geoive,  18,  Smith  Street,  Chelsea; 

and  Nottmgham  Place     ....  John  Waite,  Welbeck  Street. 
Warty,  £Uis  Taylor,  iSj  Clement's  Inn  •        .  Robert  Loosemore,  Tiverton. 

Edmund  William  Paul,  Exeter. 
Edwin  Newman,  YeovU. 
Wilde,  John Thomae^  Lisle  Street;  andClif- 

ton .        .        •        .        •       •        .        •  J.  T.  Woodhouse,  Leominster. 

Added  to  the  lAtt  pursuant  to  Judgt^s  Order, 
MaiiteIl,AlezaiiderHQuaton,  Farringdon         .   J.  Wm.  Wall,  Devizes. 
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DECISIONS   UNDER  THE.  SMALL 
DEBTS  ACT. 

SBOKn.T  after  the  ''Act  lor  the  better 
■ecming  Ae  payment  of  SmaU  Debts  "  came 
into  operation/  a  case  of  Buehanan  v.  Forster 
came  under  the  consideration  of  Mr.  Commis- 
sioner Foadtoiga^,  at  the  Bankruptcy  Court, 
when  it  appeared  that  the  defendant,  upon 
whom  a  wrninionB  was  served  under  the  1st 
of  die  act,  had  already  been  taken,  in 
I  in  this  action,  and  discharged  from 
prison  under  the  7  &  8  Vict.  c.  ^%,  s.  58,  upon 
^  ground  that  the  sum  recovered  by  the 
judgment  waa  under  20/.  eadnsive  of  the  costs. 
The  learned  commissioner,  under  these  cir- 
CQoBtances,  held,  diat  the  debt  was  satisfied 
by  the  arrest  and  imprisonment,  and  therefore 
dismissed  the  summons. 

The  same  objection  was  taken  in  a  case  of 
Rail  V.  BtU,  before  Mr.  Commissioner  Gfou/- 
her%>  The  judgment  in  this  case  was  for 
5^  79.  6d.,  exdnaive  of  costs,  and  the  defiend- 
aat  waa  aireatsd  en  a  co.  «a.,  directed  to  the 
sheriff  of  Oxfordshire,  so  fior  back  as  the  28th 
February,  1843.  He  waa  afterwards  discharged 
from  execution  by  a  judge  at  chamberB»  under 
the  proviabns  of  the  7  &  8  Vict.  c.  96,  s.  58 ; 
and  it  was  now  submitted  that  he  was  not 
Cable  to  be  summoned  upon  the  same  judg- 
ment under  the  8  &  9  Vict,  c  127 :   and  the 


*  The  act  obtained  the  royal  assent  on  the 
8th  August,  1845»  and  the  case  of  Buchanan  y. 
Forster  was  heard  on  the  18th  of  August. 

^  On  Satordajj  Nov.  15. 


case  of  Buchanan  v.  Forster,  above  referred  to> 
was  cited. 

Mr.  Commissioner  Goulburn,  after  perusing 
and  considering  the  pro^sions  of  the  statutes 
7  &  8  Vict  c.  96,  and  8  &  9  Vict  c.  127,  ex- 
pressed his  entire  concurrence  in  the  opinion 
upon  which  Mr.  Commissioner  FonbLmque 
had  acted..  He  thought  the  arrest  under  the 
ca,  sa.  operated  as  an  extinguishment  of  the 
debt  and  satisfaction  of  the  judgment,  for  all 
purposes  except  one, — ^which  was  specially  re- 
served to  the  creditor  by  the  7  &  8  Vict  c.  96» 
8.  58.  By  that  section,  after  the  discharge  of 
the  debtor,  the  judgment  remained  in  force,  ta 
the  intent  and  purpose  that  the  judgment  cre^ 
ditor  may  have  a  remedy  against  the  property 
and  effects  of  the  debtor,  but  there  was  na 
remedy  reserved  against  the  person  of  the 
debtor.  The  8  &  9  Vict.  c.  127,  gave  a  remedy 
against  the  person  of  a  debtor,  and  the  3rd 
section  provided  that  imprisonment  under  tfaaft 
act  was  not  to  extinguish  the  debt ;  but  the 
remedy  under  the  latter  act  only  existed  m 
cases  where  there  was  an  unsatisfied  judgment; 
in  law  and  in  fkct  Here  the  judgment  waa  sa- 
tisfied for  all  purposes  except  one,  namely,  exe- 
cution against  the  debtor's  goods ;  and  as  the 
act  which  he  was  now  called  upon  to  admi- 
nister operated  aginnst  the  person  of  the 
debtor,  and  not  against  his  goods,  it  was  in* 
applicable.  Upon  these  grounds  the  learned 
commissioner  dismissed  the  summons,  but 
declined  to  make  any  order  for  the  payment  of 
coats,  in  respect  to  which  he  was  of  opinion  he 
had  no  jiuisdiction. 
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Questions  at  the  Examnation, 


QUESTIONS  AT  THE  EXAMINAllON.       How  is  a  verdict  enforced? 


Michaelmas,  1845. 


The  examination  of  persons  appljrinf^  for  ad- 
mission on  the  roll  of  attorneys,  took  place 
in  the  Hall  of  the  Incorporated  Law  So- 
ciety, on  Tuesday  the  18th  instant.  Mr.  Can- 
cellor,  one  of  the  Masters  of  the  Court  of  Com- 
mon Pleas,  presided.  The  other  examiners 
were:— Mr.  Clayton,  Mr.  Austen,  Mr.  Hani- 
son,  and  Mr.  Shadwell.  The  number  examined 
was  118.  We  are  enabled  to  state  the  substance 
and  effect  of  the  (juestions,  and  shall  add  the 
result  of  the  exammer*e  decision. 

The  usual  preliminary  questions  were  put 
as  to  where  and  with  whom  the  clerkship  was 
served ;  the  branches  of  law  which  had  been 
principally  attended  to;  the  books  read  and 
studied,  and  the  lectures  attended. 

For  the  convenience  of  the  student,  and  to 
ffive  a  clearer  view  of  the  scope  of  the  examina 
tion,  we  shall  arrange  the  questions  in  the  fol- 
lowing order : 

In  the  department  of  Common  Law,  the  ques- 
tions maybe  thus  classed : — 

1.  As  to  the  form  and  nature  of  actions,  the 
following  were  put : 

State  the  several  forms  of  action. 
What  is  an  action  of  trover? 
What  is  the  first  step  to  be  taken  in  such 
action? 

2.  With  regard  to  the  plaintiff*s  proceedings 
in  an  action  at  law,  the  questions  were : — 

What  is  the  first  step  an  attorney  should 
take  when  applied  to,  to  commence  an  action? 

If  the  party  against  whom  a  writ  of  summons 
be  issued  cannot  be  served,  what  steps  must  the 
plaintiff  take? 

When  the  defendant  has  been  served  with 
process,  what  is  the  next  step  in  the  cause  on 
fhe  part  of  the  plaintiff? 

When  the  defendant  has  pleaded,  what  is  the 
next  proceeding  on  the  part  of  the  plaintiff? 

3.  The  following  relate  to  the  steps  to  be 
taken  by  a  dtfendant  :— 

What  should  a  person  after  having  been 
served  with  a  writ  do,  if  he  have  a  defence  to 
the  action,  and  within  what  time  ? 

If  a  defendant  be  advised  to  plead  more  than 
one  plea  to  the  action,  how  is  he  to  proceed  ? 

What  makes  sevend  pleas  valid  ? 

If  a  plaintiff  does  not  proceed  in  his  action  in 
due  course  after  plea,  can  the  defendant  com- 
pel him  to  proceed,  and  how  ? 

4.  There  were  then  soma  questions  regarding 
evidence  and  trials,  viz. : — 

If  a  witness  does  not  attend  upon  his  sub- 
poena, has  the  party  who  subpoenaed  him  any 
remedy,  and  what  ? 

If  upon  the  trial  ^  jurior  be  withdrawn,  what 
is  the  consequence  ? 

What  is  the  difference  between  a  nonsmt  and 
a  verdict  for  the  defendant  ? 


It  will  be  recollected  that  the  candidates  are 
required  to  answer  in  three  or  more  of  the  dve 
departments,  of  which  common  law  and  equity 
are  two.  We  shall  therefore  next  in  order  take 
the  Questions  on  Equity  and  the  Practice  of 
the  Courts. 

1.  As  to  the  proceedings  to  be  taken  on  the 
part  of  plaintiffs  in  the  ordinary  course  of  a 
cause : 

What  is  the  mode  of  proceeding  to  give  a 
defendant  notice  of  a  bill  in  chancery  hmg 
filed  against  him  ? 

Must  a  subpoena  to  answer  a  bill  in  chancery 
be  served  within  any  specified  time  after  it  is 
issued  ?  and,  if  so,  within  what  time;  and  is 
personal  service  on  a  defendant  necessaiv  ? 

What  is  the  course  of  proceeding  on  the  part 
of  the  plaintiff  if  the  defendant  does  not  appear 
in  proper  time,  or  does  not  answer  in  proper 
time? 

Within  what  time  after  a  defendant  has  put 
in  an  answer  which  is  considered  insufficient 
must  the  plaintiff  file  exceptions  to  the  answer  I 
and,  if  the  exceptions  be  not  filed  in  time,  what 
is  the  consequence  ? 

In  cases  where  the  practice  renders  it  neces- 
sary for  the  plaintiff  to  serve  the  defendant  with 
a  copy  of  the  bill,  and  the  service  is  not  effected 
withm  that  time,  what  step  should  the  plaintiff 
take  to  cure  the  omission  ? 

2.  The  questions  as  to  defendant's  proceed* 
ings  were. 

Within  what  time  must  a  defidndant  appear 
to  a  bill  after  he  has  been  served  with  sub- 
poena? and  within  what  time  must  he  answer 
after  appearance  ? 

If  exceptions  be  taken  to  an  answer,  how  can 
a  defendant  avoid  a  reference  to  the  Master  if 
he  wishes  so  to  do  ? 

When  a  defendant  is  required  to  put  in  a 
further  answer  in  consequence  of  exceptions  to 
his  first  answer  having  been  allowed  or  sub- 
mitted to,  how  longtime  is  he  allowed  to  put  in 
such  further  answer  ? 

3.  As  to  amended  biUs  and  proceedings  con- 
sequent upon  them : — 

Within  what  time  must  a  plaintiff  amend  his 
bill  after  he  has  obtained  an  order  for  that  pur- 
pose ?  and,  if  he  does  not  amend  within  that 
time,  what  is  the  consequence  ? 

By  what  process  can  a  defendant  who  has 
appeared,  be  compelled  to  appear  to  an  amended 
bill,  and  how  is  the  process  to  be  served  ? 

4.  The  proceedings  with  regard  to  the  Aeor- 
inff  of  a  cause  were  thus  inquired  into  : 

Within  what  time  after  sufficient  answer  must 
the  plaintiff  set  down  his  cause  for  hearinfr 
under  the  general  rules  ? 

At  what  stage  of  the  proceedings  and  within 
what  time  does  publication  of  the  testimony  of 
witnesses  pass  under  the  general  rules,  and  what 
exception  is  there  ? 

If  a  defendant  is  out  of  the  jurisdiction  of 


QtmiUms  at  the  ExamiMaiion. 
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the  court  at  the  time  of  fi^WT  ^  1»11>  &>id  is 
80  staled  in  the  bill,  and  he  nfterwards,  before 
the  examinatioii  of  witnesses,  returns  to  Eng- 
land, what  course  should  the  plaintiff  pursue  ? 

5.  The  other  questions  under  this  head,  were 
as  follow : — 

Suppose  the  plaintiff,  after  having  entered  an 
appearance  for  the  defendant  according  to  the 
(general  rules,  apprehends  that  the  defendant  is 
likely  to  abscona  without  answering,  can  ,the 
plaintiff  take  any' and  what  step  to  prevent  it  ? 

If  a  defendant  be  in  prison  under  an  attach 
ment  for  not  answering,  is  it  incumbent  on  the 
nlaintiff  to  take  any,  and  if  any  what  step  ?  if 
ne  does  not  take  such  step,  what  is  the  conse< 
^[uence? 

If  a  defendant  has  absconded  or  refused  to 
obey  the  process  of  the  court,  and  an  appear- 
ance has  been  entered  for  him,  and  he  does  not 
afterward  appear  in  person  or  by  solicitor,  what 
course  should  the  plaintiff  pursue  to  get  on 
with  his  suit? 

In  the  department  of  Conveyancino,  it  may 
be  convenient  to  arrange  the  questions  as 
follow: — 

1.  As  to  the  nature  and  form  of  deeds. 
In  what  case  prior  to  the  act,  8  &  9  Vict.  c. 

106,  ("  An  act  to  amend  the  Law  of  Real  Pro- 
perty *')  was  a  feoffment  a  necessary  form  of 
conveyance  ?  and  why  ? 

Why  is  a  feoffment  no  longer  a  necessary 
form  of  assuranq^  ? 

What  do  you  understand  by  the  doctrine  of 
estoppel? 

Can  estoppel  arise  upon  a  deed  poll?  and 
your  reason. 

2.  As  to  the  estates,  conveyances,  and  dower 
of  married  women : — 


Can  separate  estate  be  limited  to  an  un- 
married woman  ? 

What  effect  has  the  ordinary  clause  in  re- 
stradnt  of  anticipation  comprised  in  limitations 
to  the  separate  use  of  a  married  woman,  upon 
her  becoming  discovert  ? 

What  are  the  modes  by  which  dower  is 
barred  since  the  stat.  3  &  4  W.  4,  c.  105,  as  to 
women  married  since  the  Ist  of  Januarv,  1834  ? 

When  a  woman  seised  of  an  estate  ot  inherit- 
ance marries,  who  can  properlv  grant  leases 
thereof,  and  to  whom  shoulci  tne  rent  be  re- 
served, and  with  whom  the  covenants  be  entered 
into? 

3.  As  to  the  powers  of  an  infant  to  convey : 

When  the  heir  of  a  mortgagee  in  fee  deceased 
is  an  infant,  how  is  a  reconveyance  obtained  ? 

Is  there  any  custom  which  enables  an  infant 
to  convey,  by  any  and  what  form  of  assurance  ? 

4.  The  other  questions  were  as  follow  :— 
What  was  the  principal  alteration  effected 

by  the  Statute  of  Uses  ? 

What  is  understood  by  the  term  "  lying  in 
Bvery,"  and  "lying  in  grant?" 

If  A.  (seised  to  uses  to  bar  dower)  appoint 


the  fee  to  B.  to  the  use  of  C,D,  and  E,  would  the 
estates  of  C,  D,  and  E,  be  leg^  or  equitable  ? 

Is  there  any  mode  by  which  a  clergyman  can 
mortgage  his  benefice  ? 

To  miom  should  notice  of  a  second  mortgage 
of  an  equitable  estate  be  given  ? 

The  Questions  in  Bankruptcy  and  the  Prac- 
tice of  the  Courts  may  be  classed  in  the 
following  manner : — 

1.  As  to  obtaining  and  opening  the  fiat: — 
What  proceedings  are  necessary  to  be  taken,. 

and  by  wnom,  in  order  to  obtain  a  fiat  in  bank- 
ruptcy? 

What  are  the  facts  to  be  proved  before  the 
commissioner  in  bankruptcy  on  opening  a  fiat  ? 

What  acts  of  a  trader  are  deemed  acts  of 
bankruptcy  ? 

What  are  the  means  of  effecting  a  compulsory 
act  of  bankruptcy  ? 

2.  The  following  relate  to  the  bankrupt's 
property : — 

State  the  rule  with  respect  to  leasehold  pro- 
perty held  by  the  bankrupt  ? 

Is  there  any  and  what  property  in  the  bank- 
ni[)t'8  possession  which  will  not  pass  to  the 
assignees  ? 

W^ill  after- acquired  property  of  the  bankrupt 
belong  to  the  assignees,  under  any,  and  what 
circumstances  ? 

What  is  the  effect  of  bankruptcy  on  a  trustee 
or  executor  with  respect  to  the  rights  of  the 
parties  beneficially  interested  in  the  property 
held  in  trust  ? 

3.  The  rights  of  crectitors  and  persons  dealing 
with  the  bankrupt : — 

A  creditor  holds  a  mortgage  security  for  his 
debt ;  what  proceedings  must  he  take  to  render 
the  security  available,  and  enable  him  to  prove 
the  deficiency  under  the  fiat  ? 

What  are  the  rights  of  an  annuitant  under  a 
fiat? 

Wliat  alterations  has  been  recently  made  with 
regard  to  the  validity  of  transactions  after  an 
act  of  bankruptcy,  but  before  the  issuing  of  the 
fiat? 

4.  As  to  the  bankrupt's  certificate : — 

How  is  a  bankrupt's  certificate  of  conformity 
obtsdned,  and  by  wnom  is  it  granted  ? 

From  what  debts  and  liabilities  is  a  bankrupt 
discharged  by  his  certificate  ? 

5.  The  remaining  questions  were  as  follow : 
Are  any,  and  what,  notices  to  be  given  in  a 

suit,  and  at  what  stage  of  the  proceeding, 
where  the  validity  of  the  fiat  is  disputed ;  and 
what  is  the  effect  of  such  proceeding  with  regard 
to  the  costs  ? 

To  whom,  and  by  what  mode  of  proceedings 
must  an  appeal  be  made  in  bankruptcy  ? 

The  Questions  in  Criminal  Law  and  Pro- 
ceedings before  Magistrates,  were  these :  — 
1.  As  to  the  nature  of  offences  : — 

What  is  the  distinction  between  a  misde- 
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sMflnor  and  a  itLomy}  and  -giTe  exampleB  of 

IfeDtion  aomeiiiBtaiicaB  of  numpresentation 
in  obtaining  goods  which  will  be  deemed  &}m 
pBetanoee? 

On  a  conviction  in  a  criminal  caie,  is  there 
any  and  what  appeal,  and  to  whom  ? 

JS;*  Aa  to  the  psoceedinge  and  evidence  on  a 
cnminal  charge* 

What  is  the  mode  of  proceeding  to  remove 
an  indictment  into  the  Court  of  Queen's  Bench? 

Under  what  circumstances  will  the  statement 
of  a  Ayiag  person  be  received  in  evidence  ? 

3.  As  to  the  property  of  the  convict : — 
State  the  consequences  of  a  conviction  in  re- 
gard to  the  proper^r,  real  and  personal,  of  the 
convicted  person. 

To  what  time  does  the  forfeiture  of  a  convict's 
property  relate  ? 

4.  As  to  the  jurisdiction  of  magistrates. 
When  and  in  what  manner  can  articles  of  the 

peace  be  exhibited,  and  by  and  a^inst  whom  ? 

Is  there  any  and  what  authonty  by  which  a 
public  footway  may  be  altered  or  stopped  up? 

What  jurisdiction  have  magistrates  in  regard 
to  the  delivery  of  possession  of  premises  to  a 
landlord? 

Who  is  liable  to  the  repur  of  a  public  bridge  ? 
and  how  is  such  liability  to  be  tned  ? 

5.  Hie  following  are  questions  as  to  pro- 
ceedings on  the  crown  side  of  the  Court  of 
Queen's  Bench : — 

For  what  offences  will  a  criminal  information 
be  granted,  and  what  is  the  course  of  proceed- 
iuffin  such  cases  ? 

^Vbat  is  a  writ  of  mandamus  ?  in  what  cases 
is  it  nsnally  issued,  and  what  is  the  mode  of 
opposing  and  tr^ring  iu  validity  ? 

Describe  a  writ  of  quo  warranto,  and  state 
some  of  the  occasions  on  which  it  issues. 

What  is  a  writ  of  prohibition,  and  from  what 
court  does  it  proceed  ? 

The  Examiners  met  again  on  the  19th,  when, 
after  much  deliberation,  they  passed  110  and 
postponed  8  candidates. 


LAW  OF  MARRIAGE. 

7b  the  Editw  of  the  Legal  Observer. 

Sib, — In  your  paper  of  the  15th  November 
you  refer  to  Dr.  Wiseman's  evidence  on  the 
Law  of  Marriage  at  Rome.  You  certainly  say 
that  "  it  gives  a  view  of  the  law  entirely  new  to 
English  lawyers*"  You  might  have  added : 
"and  believed  to  be  entirely  wrong." 

I  have  reason  to  think  that  the  Lord  Chan- 
cellor considered  the  evidence  to  be  erroneous. 
I  know,  too,  that  it  took  most  men  by  sur- 
prise; and  I  was  told  that  had  Mr.  Ljrthgoe 
been  held  to  be  peritus,  so  as  to  make  his  evi- 
dence admissible,  he  would  have  given  evidence 
of  a  different  sort. 

The  mode  in  wUch  the  case  was  disposed 
o(  namely,  on  the  eflSKt  of  the  Royal  Marriage 


Act,  icndared  it  wbgiBj  nnnaeesswy  to  go  tots 
Imiher  evidence :  in  the  report  it  is  so  distinctly 
stated;  and  so  it  is  in  the  note  prefixed  to  the 
appendix  in  which  the  evidence  is  inserted. 
It  was  introduced  as  a  matter  of  legal  curiosUy, 
not  of  legal  authority. 

I  should  not  advise  any  one  to  rely  on  that 
evidence  on  any  occasion  in  which  sndi  i 
question  may  arise. 

Amicttb. 


RECENT  DECISIONS  IN  THE  SUPE- 
RIOR  COURTS, 

BXPOBTXD    BT    BARRI8TEBS    OF    THE    SBVERAL 
COURTS. 


Kellf  Coait. 

32nd  order  of  mat  1845. 

To  Mtuce  the  court  to  appoint  a  guttr£an 
under  this  order,  it  is  necessary  to  show 
that  application  has  been  made  to  tkoMe 
who  are  eonnecied  with  smch  person^  aad 
thai  they  rtfuse  to  act  on  his  behalf. 

The  qfidavit  deposing  to  the  vnsomidness  (f 
mind  of  such  a  person  skoM  state  that  it 
continues  up  to  the  time  of  lAe  lypBaafien 
being  made. 

In  this  case  a  motion  was  made  under  the 
32nd  Order  of  Ma]^  1845,  for  the  appointmeot 
of  one  of  the  solicitors  of  the  court  to  act  as 
guardian  for  a  person  of  unsound  mind.  An 
affidavit  was  produced  of  service  of  tiie  sub- 
pcena  upon  a  Mr.  Snow,  at  whose  house  the 
person  in  question  was  living,  and  of  the  re- 
fusal of  the  solicitors  for  the  other  defeadants 
in  the  cause  to  act  for  him,  and  of  his  unsound- 
nees  of  mind.  But  there  was  no  proof  of  any 
application  having  been  made  to  Mr.  Snow,  or 
any  other  person  connected  with  the  par^  of 
unsound  mind,  to  act  on  his  behalf;  and  Lord 
Langdale  refused  to  make  the  order,  until 
proof  of  such  application  having  been  made 
and  refused  should  be  adduced. 

Mr.  Turnery  for  the  motion,  suggested  also 
that  the  affidavit  as  to  the  unsoundness  of 
mind  was  defective,  in  not  specifying  that  the 
person  who  made  it  had  recently  visited  the 
defendant,  and  that  his  unsoundness  of  mind 
still  continued :  a  suggestion  with  which  Lord 
Langdale  fully  concurred. 

Warner  V.  Platell,  Nov.  13,  1845. 


122nd  order  ot  may  1845. — unnecessary 
length  op  petitions. 

A  motion  was  made  under  this  order,  that 
the  court  would  examine  a  petition  and  declare 
whether  any  part  of  it  was  of  unnecessary 
length;  but 

Lord  Langdale  dedined  to  do  this,  though 
he  made  an  order  referring  it  to  the  master  to 
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taqm  and   state  whether  any   part  of 
peotioii  was  obiectionable  on  that  ground. 
Shedd  ▼.  BiAett^  No7.  14»  1845. 


the 


In  the  caae  of  two  petitiona  in  the  aame 
ooiae,  which  appeared  to  the  court  of  unneces- 
sarj  length.  Lord  LmufdaU  g^ve  to  the  parties 
who  presented  them  the  option  of  amending 
them,  or  of  havinff  them  referred  to  the  master 
for  the  purpose  of  inquiry  into  th^  length* 

CNa/I  v.  Xufcof,  Nov.  18,  1845. 

QiutA*0  19niri. 
(Before  the  Four  Judges.) 

TKKBPA8S. — PLKADINO.— LIBN. 

Wkert  A.  danmis  a  chattel  with  B.  as  a 
feevrdy  of  the  repayment  of  a  debt,  an 
agreement  to  that  effect  is  entered  into 
between  them,  and  A.,  by  his  own  wrongful 
act,  and  in  violation  of  the  terms  of  the 
meement,  resumes  possession  of  the  chattel : 
Held,  that' the  lien  or  special  property, 
wMeh  the  dtfendant  had  in  the  chattd,  was 
mat  tenmmated  by  the  wrongful  act  of  A., 
and  that  ta  as  action  of  trespass  the  agree- 
ment was  admissible  in  eoidence  under  the 
plea  that  A.  was  not  possessed  qf  the 
ehaitd. 

Trsspasb.  Fleas:  1.  Not  guilty;  2.  Not 
possessed^ — It  appeared  from  the  evidence  that 
the  phdntilfwas  indebted  to  the  defendant  in 
the  sum  of  9il^,  and  an  agreement  was  entered 
into  between  them,  that  a  cow  belonging  to  the 
plaintiff  should  be  given*  into  the  possession  of 
the  defendant  by  way  of  security  for  the  re- 
psyment  of  the  debt,  but  that  the  pluntiff 
should  have  the  liber^  of  taking  the  cow  every 
dayfrt>m  die  field  of  the  defendant,  for  the 
nurpoae  of  bong  milked.  After  this  agreement 
oad  been  entered  into,  the  plaintiff  took  away 
the  cow,  and  detained  it  for  nearly  three  weeks, 
when  ^e  defendant  went  and  retook  it,  for 
which  an  action  of  trespass  was  brought.  The 
cause  was  tried  before  Mr.  Justice  Wightman, 
when  a  verdict  was  found  for  the  plaintiff  on 
the  first,  and  for  the  def^^dant  on  the  second 
issuer  with  leave  reserved  for  the  plaintiff  to 
move  to  enter  a  verdict  on  the  second  issue. 

Ife.  3£  Smith  now  showed  cause. 

It  is  contended  on  behalf  of  the  defendant, 
that  the  agreement  was  not  admissible  under 
the  pdea.  of  not  possessed,  and  that  it  was  only 
adnusaible  under  the  plea  of  leave  and  licence. 
The  agreement  gives  the  defendant  a  special 
Uen  in  the  cow,  subject  to  the  right  of  the 
pfanntiff  to  take  it  away  at  certain  times.  This 
spedsl  property  is  npt  divested  by  the  wrongful 
act  of  tne  pbuntifi,  committed  m  violation  of 
the  terms  of  the  agreement,  therefore  the  agree- 
ment is  admianble  under  the  plea  of  not  pos- 
sessed.   In  mlackson  v.  Cummins,^  it  was  held. 


»  5  Mee.  k  Wei.  342. 


that  no  lien  exists  at  common  law  for  the 
agistment  of  milch  cows.  The  action  was  tret- 
pass,  and  the  defendant  pleaded  an  agreement 
that  the  defendant  should  keep  the  cows  until 
the  amount  for  pasturage  was  paid.  Parke, 
B.,  in  his  judgment,  says :  "  I  think,  after  the 
recent  decision  in  Owen  v.  Kmght,^  as  to  the 
efiect  of  lien  in  actions  of  trover,  the  defendant 
would  have  done  better  to  have  pleaded  that 
the  plaintiff  was  not  possessed  of  these  cows, 
which  plea  would  have  been  supported  by 
proof  A  the  hen,  giving  to  the  aefendant  a 
special  property  in  them  at  the  time  of  the 
trespass."  By  delivery  of  the  cow  to  the  de- 
fenaant,  the  property  vested  in  him,  subject  to 
the  condition  mentioned  in  the  agreement  which 
has  never  been  performed.    Hsms  v.  Capper*^ 

Mr.  Butt,  contr^ 

The  plaintiff  having  the  general  property, 
the  defendant  could  not  deny  that  he  was  pos- 
sessed of  the  cow.  The  effect  of  the  agree- 
ment  could  only  be,  to  give  the  defendant  a 
right  to  acquire  a  lien,  but  that  lien  was  not 
pmect  unless  accompanied  by  the  poasession 
of  the  chatteL  A  lien  and  special. property  are 
under  the  drcumstanoes  of  tne  case  convertiUe 
propositions.  The  cases  where  a  right  of  spe- 
cial property  is  set  ixp  against  ue  general 
owner  under  the  plea  of  not  possessed,  ave 
c<mfined  to  instances  where  there  is  the  posset- 
sioB  of  the  chattel,  and  not  the  mere  right  to 
possession.  The  defendant  should  have  pleaded 
that  he  took  the  cow  by  the  authority  of  the 

Ekmtiff.  This  case  comes  within  the  principle 
lid  down  in  Whittington  v.  Boxall^  uid  Ask^ 
more  v.  Harvey.* 

Lord  Denman,  C.  J.  —  It  is  now  perfectly 
well  established,  that  a  lien  may  be  given  in 
evidence  under  a  plea  denying  the  property  to 
be  in  the  plaintiff  Then  imder  the  agreement 
the  cow  was  given  into  the  possession  of  the 
defendant,  to  be  kept  bv  him  as  a  security  for 
the  repayment  of  lus  aebt.  The  right  which 
the  defendant  had  was  not  altered  or  taken 
away  by  the  privilege  which  the  plaintiff  had 
to  take  the  cow  awav  for  the  purpose  of  milk- 
ing it  The  facts,  tnerefore,  establish  the  de- 
fendant's lien ;  and  it  is  a  fallacy  to  say  that 
the  wrongful  act  of  the  plaintiff,  not  the  volun- 
tary act  m  the  defendant,  could  deprive  him  of 
that  lien« 

Mr.  Justice  WHUams  concurred. 

Mr.  Justice  Wightman.  —  The  special  pro- 
perty or  lien  which  the  defendant  had  was 
never  lost,  he  never  parted  with  it  under  the 
terms  of  the  agreement,  and  the  evidence  there- 
fore was  properly  admitted. 

Rule  diKharged. 

Bichards  v.  Symonds,  Michaelmas  Term, 
1645. 


>»  4  Bing.  N.  C.  54. 
«  5  Bing.  N.  C.  136. 
•  7  Car.  &  Payne,  501- 


«  5  Q.  B.  R.  139. 
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MEW  TRIAL  IN   CASE  OP    PERJURY,    WHEN 
TO   BE   MOVED   FOR. 

In  an  action  for  work  and  labour,  wherein  the 
plaintiff  obtained  a  verdict  for  91-  6«.,  the 
court  refused  to  entertain  a  motion  for  a 
new  trial  after  the  usual  time,  although 
since  the  trial,  and  not  until  after  the  expi- 
ration of  the  term  in  which  the  motion 
might  heme  been  regularly  made,  it  was  dis- 
covered  that  the  witness  upon  whose  evidence 
the  verdict  was  obtained  had  perjured  him* 
self  at  the  trial,  and  although  he  had  been 
indicted  for  the  offence,  and  a  true  bill 
had  been  found  against  him. 

This  action  was  brought  to  recover  the 
amount  of  a  biU  for  painter  s  and  glazier's 
work  done  by  the  plaintiff  at  the  defendant's 
house,  'llie  declaration  contained  counts  for 
Work  and  labour,  and  on  an  account  stated,  to 
which  the  defendant  pleaded  the  general  issue, 
and  the  cause  was  tned  on  the  28th  of  May 
last,  under  a  writ  of  trial  directed  to  the  sheriff 
of  Herts.  The  defendant  produced  evidence 
showing  that  although  the  plaintiff  did  the 
work  in  ouestion,  he  w&s  only  a  sub-contractor 
with  another  person  who  had  been  employed 
by  the  defendant.  The  plaintiff,  however, 
called  one  Hill,  who  swore  that  the  plaintiff 
had  refused  to  go  on  with  the  work  unless  the 
defendant  would  agree  to  pay  him,  and  that 
the  defendant  accordingly  agreed  to  do  so. 
Upon  this  evidence  alone,  the  jury  returned  a 
verdict  for  the  plaintiff  for  9/.  6^. 

Byles,  Seijeant,  now  moved  for  a  rule  to 
show  cause  why  a  new  trial  should  not  be  had, 
upon  an  affidavit  stating  that  HiWs  evidence 
was  false,  and  setting  forth  facts  conclusively 
showing  that  it  must  have  been  so;  that  Hill 
had  been  indicted  for  the  perjury ;  that  a  true 
bill  had  been  found  against  him ;  that  he  was 
to  be  tried  at  the  next  Spring  assizer  for  Hert- 
ford; and  that  the  falsehood  was  not  disco- 
vered till  the  16th  June,  when  it  was  too  late 
to  apply  to  the  court.  The  learned  serjeant 
admitted  that  this  motion  ought  in  strictness  to 
have  been  made  in  the  course  of  last  Trinity 
Term,  within  four  days  after  the  writ  of  trial 
was  returnable.  In  this  case,  however,  it 
had  been  impossible  to  do  so,  for  the 
falsehood  was  not  discovered  till  after  Uie  term 
had  expired.  Tidd  (vol.  2,  p.  912,  9th  ed.)  states 
that  under  some  circumstances  the  courts  have 
idlowed  a  relaxation  of  the  usual  practice,  and 
cites  Willis  v.  Bennett,  Barnes,  443,.  and  JR«y- 
nolds  V.  Simonds,  id;  446,  to  show  that  « in  the 
Common  Pleas,  a  motion  for  a  new  trial  can- 
not be  received  after  the  four  days,  unless  the 
foundation  qfthe  motion  is  a  fact  not  disclosed 
to  the  party  till  after  that  time."  Mr.  Archbold 
is  much  to  the  same  effect ;  and  the  question 
was,  whether,  under  the  peculiar  circumstances 
of  this  case,  the  court  would  think  proper  to 
make  an  exception  to  the  general  rule.  So 
soon  as  the  falsehood  was  discovered,  a  sum- 
mons was  taken  out  before  Mr.  Justice  fVight- 
man  at  chambers  for  a  stay  of  proceedings ; 


but  that  learned  judge  dismissed  the  applica* 
tion,  and  the  defendant  will  be  entirely  without 
remedy  if  this  rule  be  refused. 

Patteson,  J.  — The  sole  ground  upon  which 
the  defendant  asks  for  the  indulgence  of  the 
court  is,  that  the  falsehood  was  discovered  so 
late  as  to  render  it  impossible  to  come  to  the 
court  within  the  usual  time :  that  is  not  suffi* 
cient.  In  every  case,  even  years  after  trials 
applications  of  this  sort  might  be  made,  if  the 
present  motion  were  entertained. 

Rule  refused.* 
Spnffbrd  v.  Brown.  Michaelmas  Term,  Nov. 
6, 1845. 


NEW  TRIAL,  THE  VERDICT  BEING  AGAINST 
THE  WEIGHT  OF  EVIDENCE. 

If  the  verdict  be  against  the  weight  of  eri- 
dence,  a  new  trial  may  be  granted,  as  well 
in  case  of  trials  before  a  sheriff,  as  before 
a  judge,  but  the  court  wUl  refuse  to  inter'- 
fere  where  the  case  has  been  left  to  the  jury 
upon  the  credibility  of  the  witnesses. 

This  was  an  action  of  assumpsit,  and  the 
declaration  contmned  counts  on  a  promissory 
note  for  20/.,  for  goods  sold,  work  and  labour* 
money  lent,  and  an  account  stated.  The  de- 
fendant pleaded,  except  as  to  1st  count,  non 
assumpsit,  and  to  the  whole  declaration,  pay- 
ment and  set-off;  and  thereupon  issues  were 
joined  and  taken. 

At  the  trial,  before  the  deputy-sheriff  of 
Suffolk,  it  appeared  that  the  note  was  given 
by  the  defendant  to  the  plaintiff  as  a  security 
for  202.  lent  by  the  latter,  but  the  defendant 
called  two  witnesses,  (one  of  them  his  brother,) 
who  swore  that  they  had  heard  the  plsdntiff  re- 
peatedly admit,  that  the  defendant  had  repaid 
him.  The  plaintiff  produced  the  note,, 
but  called  no  witnesses  to  impeach  the  testi- 
mony of  those  just  mentioned,  and  the 
under-sheriff  directed  the  jury,  that  the  Ques- 
tion for  them  was,  whether  the  note  had  Deea 
paid,  and  that  their  verdict  would  in  a  great  mea- 
sure depend  upon  whether  they  believed  the  wit- 


^  In  Price  v.  Duggan,  (2  M.  &  G.  641 ,)  which 
was  an  action  of  debt  upon  an  indenture  of 
apprenticeship,  the  defendant  moved  for  a  new 
trial,  after  the  expiration  of  the  usual  time, 
upon  the  grounds  that  the  party  who  was  to 
have  made  the  affidavit  in  support  of  the 
motion  had  gone  to  sea,  and  that  a  letter  sug- 
gesting the  propriety  of  making  the  application, 
and  written  by  the  plaintiff's  counsel  to  the 
plaintiff's  attorney,  had  not,  in  consequence  of 
the  latter  having  changed  his  residence,  reached 
him  till  the  term  in  which  the  motion  should 
have  been  made  had  eicpired.  A  rule  was  re- 
fused, Tindal,  C.  J.,  however,  saying  "  that  if 
the  question  between  the  parties  had  been  one 
of  importance,  or  if  the  verdict  would-  have 
bound  the  titie  to  property,  the  court  would 
have  been  disposed  to  look  more  favourably  on 
such  an  application.'' — Reporter's  note. 
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I  for  the  defence.    A  verdict  having  been 
found  for  the  plaintiff^-— damages  16/.  17 s. 

Barttow  now  movMl  for  a  rule  to  show  cause 
wh  J  the  verdict  should  not  be  setaside^and  anew 
trial  had,  upon  the  ground  that  the  verdict  was 
against  the  weight  of  evidence,  and  submitted, 
that  unkss  there  was  any  inflexible  rule  against 
esuanining  into  evidence  in  case  of  trials  before 
the  dieriff,  this  application  must  be  entertained. 
Patteson,  J.,  said,  that  there  was  no  differ- 
ence in  that  respect  between  the  case  of  trials 
before  a  sheriff  and  a  ludge,  but  to  induce  the 
conat  to  interfere  in  either  case,  the  verdict  must 
be  palpably  against  the  weight  of  evidence. 
Here,  however,  the  sheriff  left  the  case  entirely 
to  the  jury  upon  the  credibility  of  the  witnesses, 
and  this  nde  must  be 

Refused. 
Walton  V.  Laud.    Michaehnas  Term.    Nov. 
7,  1845. 

mJKCTlf BNT.  —  BKBVICB   OF  DECLARATION, 
&C.  BY  POST. 

Sending  a  declaration,  Sfc,  in  ejectment  to  the 
tenant  by  post  is  not  sufficient  service  in 
the  absence  of  an  acknowledgment  by  him 
that  he  received  them  before  term, 

Ejbctii  BNT  for  premises  in  the  occupation 
of  two  several  tenants,  Mrs.  Hogg  and  John 
Simpson,  Service  upon  the  former  had  been 
effected  in  the  ordinary  manner,  and 

Chamock  now  moved  for  a  rule  to  show 
cause  why  service  upon  Simpson's  daughter 
ahoold  not  be  sufficient,  upon  an  affidavit  stat- 
ing, that  on  Oct.  31st,  deponent  served  her 
with  a  copy  of  the  declaration  and  notice  upon 
the  premises ;  "  that  at  the  time  of  service  she 
infixmed  him  that  her  father  was  then  at  Dun. 
bar.  North  Britain,  that  her  mother  was  then 
at  Newcastle-upon-Tyne,  that  neither  of  them 
would  return  till  Nov.  3rd,  and  that  she  further 
stated,  that  her  father  was  lodging  with  Mr.  W., 
in  Dunbar.*'  The  deponent  tben  proceeded  to 
state,  that  on  the  afternoon  of  the  3l8t  Oct., 
he  put  a  copy  of  the  declaration,  &c.  into 
the  post-office  at  Berwick-upon-Tweed,  ad- 
dressed to  Mr.  John  Simpson,  bookseller,  care 
of  Mr.  Westport,  Dunbar,  the  same  being 
the  address,  etc,  ffiven  by  the  daughter,  and 
that  the  deponent  believed  that  the  copy  so  sent 
1^  post  was  delivered  at  Dunbar  aforesaid,  in 
the  course  of  the  evening  of  the  31st  day  of 
Octhst. 

Fatteson,  J.  It  is  not  stated  that  the  daugh- 
ter was  served  before  term,  and,  in  order  to 
have  made  the  service  upon  her  available,  there 
should  have  been  an  acknowledgment  by  the 
ftther  that  the  copy  served  on  her  was  received 
by  him  before  term.  Again,  service  by  letter 
sent  through  the  post-office,  and  that  too  at  the 
last  moment,  is  all  that  appears,  and  if  this 
qipfication  were  gnmted,  all  aeclarations  would 
be  served  by  post  just  before  term.  Ic  does 
not  appear  that  the  tenants  were  joint  tenants, 
and  consequently  there  can  be  no  rule. 

Rule  refused. 

Doe  d,  Patteton  v.  Boe.  Michaehnas  Term, 
Nov.  13, 1845. 


Cottmon  eUas. 


lRep(yrU!d  ly  Altred  J.  P  Lutwtohx,  Esq.,  Bat' 
ritter^-Law,'] 

NOTICB    OF   TAXATION  —  BFFBCT    OF    NOT 
GIVING. 

The  court  will  not,  as  a  matter  of  course,  set 
aside  a  judgment  as  irregular,  because  no^ 
tice  of  taxation  has  not  been  given  to  the 
opposite  party,  but  tdU  exercise  their  diS" 
cretion   under   the  circumstances  of  the 


A  BULB  nisi  had  been  obtmned  to  set  aside 
judgment  and  execution,  and  all  subsequent 
proceedings,  for  irregularity,  with  costs;  and 
also  for  the  return  of  198/.  14^.,  which  had 
been  paid  to  the  plaintiff's  attorney  upon  the 
defendant's  arrest.  The  pleas  in  the  action 
had  been  dehvered  without  a  Serjeant's  signa- 
ture, whereupon  judgment  was  signed ;  but  no 
notice  of  taxation  was  given,  as  required  by 
rule  T.  T.  1  W.  4,  before  the  costs  were  taxed. 

Channell,  Serjeant,  showed  cause.  —  The 
iadgment  was  regular.  In  Lhyd  v.  Kent,  (5 
Dowl.  126,)  Coleridge,  J.,  said :  "  After  the 
case  of  Perry  v.  TWner,  I  cannot  treat  the 
omission  of  a  notice  of  taxation  as  an  irregu- 
larity, so  as  to  set  aside  the  judgment  and 
subseouent  proceedings.'*  In  the  case  (1  Dowl. 
300)  thus  referred  to  By  the  learned  judge,  the 
Oourt  of  Exchequer  said :  "We  have  cautiously 
avoided  expressmg  any  opinion  as  to  whether  a 
neglect  to  give  notice  of  taxation  of  costs  gives 
the  defendant's  attorney  a  right  to  set  aside 
the  proceedings  for  irregularity.  The  court 
has  made  an  order  regulating  what  notice  shall 
be  given,  but  it  has  not  said  what  the  coiu 
sequences  of  not  following  that  order  shall  be. 
It  may  be  that  the  court  would  consider  it  as 
a  matter  on  which  they  are  to  use  their  discre- 
tion in  each  particular  case,  and  that  in  some 
cases  they  would  set  aside  the  judgment,  in 
others  thev  woidd  not."  It  is  true  that  in 
Bolton  V.  Manning,  (5  Dowl.  769*)  it  was  said 
by  Parke,  B.,  that  the  rule  which  requires 
notice  of  taxation  of  costs  does  not  applv  unless 
the  defendant  has  appeared ;  but  that  0Dserva« 
tion  does  not  weaken  the  effect  of  the  general 
rule  laid  down  in  Perry  v.  Turner, 

Shee,  Serjeant,  in  support  of  the  rule.  —  As 
there  is  an  affidavit  of  merits,  the  defendant  is 
at  all  events  entitled  to  have  the  rule  made 
absolute  upon  terms  imposed  by  the  court. 
But  it  is  submitted  that  the  judgment  and  sub- 
sequent proceedings  are  irregijJar,  and  there- 
fore that  they  ought  to  be  set  aside  with  costs. 
Judgment  is  not  final  on  the  officer's  marking 
the  record,  but  on  his  completing  the  taxation 
of  costs;  Butler  v.  Bulkeley,  (1  Bing.  233); 
Godson  V.  Lloyd,  (1  Gale,  244.) 

Tindal,  C.  J.  —  It  seems  to  me  that  in  this 
case  both  parties  have  been  wron^.  In  the 
first  place,  the  defendant  was  wrong  in  deliver- 
ing his  nleas  without  a  Serjeant's  signature, 
and  so  far  the  plaintiff  was  right  in  signing 
judgment  after  the  delivery  of  such  pleas.  But 
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the  plaintiff  took  a  very  wrong  and  improper 
step  in  taxinff  costs  without  ^ving  notice  of 
taxation  to  the  defendant,  which  is  the  only 
notice  the  defendant  has  of  judgment  having 
been  signed.  Without  deciding,  however^ 
whether  the  omission  to  give  notice  of  taxation 
vitiated  the  judgment^  we  think  that  we  maj 
exercise  a  discretion  on  the  subject,  in  con* 
formity  with  the  cases  cited  by  my  brother 
ChanneU,  and  it  seems  to  as  that  the  role  ought 
to  be  made  absolute  to  set  aside  the  judgment 
and  subsequent  proceedings,  without  costs  on 
atther  aide;  the  phuntiff  underts^ng  to  return 
the  money,  and  the  defendant  not  to  bring  any 
action  for  the  arrest. 

Rule  absolute  accordingly. 
Bderton  v.  SiO,  M.  T.,  1845. 


flRBRIFF'fl  FBKB. — BXTORTION. 

Semble,  7%ta  b^ore  maicmg  for  an  aitadi^ 
mmU  offomet  a  sheriffs  under  stat.  7  Will. 
4,  4- 1  VUit.  c.  66,  8.  3»  there  skoM  be  a 
reference  to  the  matter  to  eay  whether  the 
sum  charged  by  way  ofes^tenaes  be  reamnu 
aMv. 

Byles,  Serjeant,  moved  for  a  rule  to  show 
cause  why  an  attachment  should  not  issue 
against  the  sheriff  of  Gloucestershire,  for  a 
contempt  in  having  demanded  and  taken,  for 
the  execution  of  process,  greater  fees  and  ex- 
penses than  were  allowed  by  the  table  of  fees 
framed  under  the  stat.  7  WilL  4,  &  1  Vict.  c. 
66.  He  referred  to  Slater  v.  Homes,  (7  M.  & 
W.  413). 

Tindal,  C.  J. — Should  not  your  motion  be 
to  refer  it  to  the  master  to  say  whether  the  sum 
charged  by  way  of  expenses  was  reasonable  or 
not,  before  you  make  an  apphcation  for  an 
attachment  ? 

Byles  then  shaped  his  motion  in  the  form 
suggested  by  the  court,  and  obtained  a  rule 
wiei,  with  liberty  to  file  additional  affidavits. 

Stiles  V.  Meek,  M.  T.  1845* 


and  the  sixth  day  would  be  crown  paper  day. 
The  court  would  certainly  not  feel  disposed  to 
aUow  those  days  to  be  broken  in  upon  by 
having,  on  the  fourth  day  of  die  tcnn,  a  list  of 
intended  motions  for  new  trials.  Those  mo- 
tions must  be  confined  to  the  first  four  days  of 
the  term. 

The  Attomey^General  did  not  think  that 
there  would  be  any  probability  of  the  motions 
for  new  trials  running  into  the  fifth  day  of  the 
next  term.  There  would  certainly  be  no  neoes- 
sityforit. 

Lord  I>«inMm.~There  is  no  necessity  for  it 
at  other  times.  The  court  will  not  pennit  it 
then* 


ARRANGEMENT  OF  COMMON  LAW 
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aUEEN's  BENCH   SPECIAL  AND   CROWN 
PAPERS. 

Lord  Denman,  on  Wednesday  last,  the  igth 
instant,  observed  that  there  had  been  but  little 
opportunity  for  hearing  cases  in  the  special  and 
crown  papers  during  the  present  term,  and  he 
wished  to  take  the  earliest  opportunity  of 
intimating  the  course  the  court  intended  to 
pursue  during  the  following  term.  The  fifth 
day  of  next  term  would  be  special  paper  day,! 


THE  EDITOR'S  LETTER  BOX. 

Our  correspondent  G.  H.  G.,  of  Plymouth, 
we  consider  to  be  right  in  his  interpretation  of 
the  Stamp  Act.  A  feofi&nent,  if  the  only  in- 
strument^ is  now  chargeable  with  an  additional 
duty  conmiensurate  with  what  the  lease  for  a 
year  stamp  would  have  been  if  the  conveyance 
had  been  by  lease  and  release.  The  practice 
alluded  to  by  Mr.  Shadwell  in  his  lectures,  of 
making  conveyances  of  very  small  properties 
by  way  of  fisofiment,  to  save  expense,  snd 
which  certainly  prevailed  to  a  considerable  ex- 
tent in  some  parts  of  the  country,  probably 
arose,  irrespective  of  the  question  of  the  stamps* 
from  the  consideration  that  one  deed  was 
cheaper  than  two.  Under  the  old  Stamp  Act, 
however,  of  1804,  stat.  44  Geo.  3,  c  98, 
which  imposed  on  conveyance  of  land  by  way 
of  sale  a  deed  stamp  only,  and  not  an  oJ 
fudorem  one,  the  conveyance,  as  fEur  as  tbe 
stands  went,  would,  if  by  feofifment,  have  been 
one-half  cheaper  than  if  by  lease  and  release,— 
that  old  act  imposing  a  IL  10s.  stamp  on  esch 
deed. 

We  think  "An  Old  Subscriber,"  at  Usk, 
had  better  inquire  of  his  London  agent  regard- 
ing the  proposed  company  he  mentions,  and  in 
the  mean  time  suspend  his  opinion. 

The  communication  of  ''A  Young  Attorney 
and  Subscriber,"  at  Wellington,  shall  be  at- 
tended to. 

The  4tii  Part  of  the  Quarterly  Andytieel 
Digest  of  all  the  cases  reported  in  all  the  courts, 
completing  the  volume  for  this  year,  will  be 
published  on  Monday. 

The  Legal  Almanac,  Remembrancer,  and 
Diary  for  1846  is  nearly  ready,  and  will  be 
found  very  useful  in  professional  offices* 


^e  Hegal  ii^i^isetuet^ 


SATURDAY,  NOVEMBER  29,   1845. 


"  Qvod  magis  ad  hoi 
Pertinet,  et  neicire  malum  est,  agitamna.** 


USCTUIIE    ON  THE  ASSIGNMENT  OF 

SATISFIED  TERMS  ACT. 

8  &  9  Vict.  g.  lia. 

By  Mb.  Gatlet  Shadwbll. 

This  in^rtant  act  ''to  render  the  Asslgn- 
meoX  of  satiafied  Terms  unneceasarv/'  will  come 
into  operation  immediately  after  the  Slat  Dec. 
next,  and  we  therefore  gladly  avail  omrsdvea  of 
^  lectmea  just  delivered  by  Mr.  Cayley  Shad~ 
ve24  at  the  Hall  of  the  Incorporated  Law  So- 
ciety. Afier  some  introductory  remarks^  the 
learned  lecturer  thus  proceeded : — 

The  act  commences  by  a  short  preamble, — 
''^Whereas  tiie  assignment  of  satisfied  terms 
has  been  found  to  be  attended  with  great  di£S« 
cnlty,  delay,  and  expense,  and  to  operate  in 
many  cases  to  the  prejudice  of  persons  iustly 
entitled  to  the  lands  to  which  they  relate." 

The  £rst  question  is,  whether  this  be  a  cor- 
rect representation  of  the  state  of  the  case,— > 
idiether  Qn  parliamentary  phraseology)  ''the 
preamble  has  been  preyed.'^ 

In  commencing  his  professional  studies,  one 
of  the  things  that  strike  the  student  as  pecu- 
liarly mdntelligible,  among  the  various  oddi- 
ties of  our  conveyancing  machinery  is,  the 
amazing  length  ot  time  for  which  in  wills, 
settlements,  and  other  instruments,  lands 
are  given  to  trustees  for  various  purposes, 
so  as  ^patently  to  postpone  the  enjoyment 
of  the  real  owners  of  the  estate  to  a  time 
far  b^ond  the  period  of  human  life. 
Toms  of  100,  500,  and  1,000  years  are  drawn 
oat  one  after  another,  and  very  often  in  the  same 
instrument.  In  a  series  that  seems  to  stretch  to 
tlievery  "crackof  doom.*'  Butwhenit  is  pointed 
out  that  the  objects  for  which  these  trust  terms 
were  created, — the  punctual  payment  to  a  wife 
of  her  yearly  jointure, — to  children  of  their  por- 
tions,—to  mortgagees  of  their  mortgage  monies, 
— reonired  that  the  periods  should  be  very  long 
and  lor  dl  practical  purposes  indefinite,  as  it 
VIS  uncertain  when  these  various  objects 
would  be  accomplished,  while  the  necessi^  of 
retaining  to  the  owner  the  various  rights  and 
pRfikges  which  the  law  attributed  to  the  first 
estate  of  freehold,  required  on  the  other  hand 
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that  these  trust  estates  should,  however  far  ex- 
tended, still  have  a  $xed  Umit,  that  they  might 
leave  to  that  owner  the  superiority  which  the 
law  ^ves  to  the  estate  for  Itfe,  wnich  is  inde- 
terminate  and  uncertain,  overterms  of  years, 
however  long,  all  of  which  it  designates  as  mere 
chattel  interests;  —  when  these  things  are 
pointed  out  to  him  he  begins  to  see  the  reason 
of  these  long  terms,  and  to  perceive  that, 
however  strange  in  appearance,  thev  were  the 
legitimate  consequences  of  the  feudal  principles 
of  our  real  property  law. 

But  if  the  origin  of  these  long  trust  terms 
be  thus  accounted  for,  another  difficulty  met 
the  student  when  he  saw  what  had  been  the 
method  of  dealing  with  them,  after  the  purposes 
for  which  they  were  originally  created  nad  been 
accomplished. 

When  the  jointress  was  dead,  and  her  exe- 
cutors had  been  paid  the  arreara  of  her  join- 
ture,—when  the  children  had  come  of  age  and 
had  received  their  portions, — ^where  the  princi- 
pal and  interest  of  the  mortgage  monies  had 
been  satisfied, — why  was  it  that  the  terms  of 
^ears  which  had  been  created,  to  protect  the 
jointure,  to  raise  the  portions,  or  to  charge  the 
mortgage,  should  not  cease  with  the  accom- 
plishment of  the  object  for  which  thev  were 
called  into  existence?  The  preservation  of 
these  terms  after  their  original  trusts  had  been 
satisfied  is  to  be  accounted  for,  by  a  doctrine 
of  the  courts  of  equity,  which  affects  very  ex- 
tensively the  law  of  landed  property,  the  doc- 
trine, namely,  that  where  bettoeen  two  confiicting 
claimants  to  land  the  equities  are  equal,  that  one 
qf  them  shall  prevail,  who  in  addition  to  his 
equitable  interest  had  also  the  legal  estate  in  the 
land.  He  who  had  both  law  and  equity  in  his 
favour  ought  to  prevail,  it  was  said,  over  him 
who  had  only  equity.  This  privilege,  which 
may  be  thought,  perhaps,  to  savour  more  of 
subtlety  and  over  refinement  rather  than  of 
sound  practical  reasoning,  has  been  too  long 
establisned  by  auUiority  in  courts  of  equity  to 
admit  of  its  being  questioned,  and  it  prevails 
even  to  the  prejuSce  of  another  favounte  rule, 
both  of  eqmty  and  common  sense,  that  he  who 
is  first  in  pomt  of  time  is  strongest  in  point  qf 
right;    Thus,  if  a  man  possessed  only  of  an 
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equitable  interest  in  his  estate  had  mort^p^ed 
it  twice  over,  not  giving  to  the  second  mort- 
gage any  notice  of  the  existence  of  the  first 
mortf^e,  if  the  property  were  inadequate  to 
the  discharge  of  both  mortgages,  the  second 
mortgagee,  if  he  should  discover  that  the  legal 
estate  was  outstanding  and  should  succeed  in 
procuring  the  trustee  of  it  to  make  a  convey- 
ance of  it  to  a  trustee  for  himself,  would,  though 
posterior  in  point  of  time,  bv  the  means  of  this 
legal  estate,  prevail  over  the  first  mortgagee 
who  had  as  g^ood  a  moral  claim  as  himself,  and 
was  before  him  in  point  of  date,  and  the  first 
mortgagee  must  content  himself  with  the  second 
mortgagee's  leavings.  Evans  v.  Bicknell,  6  Ves. 
184;  Goodtitle  v.  Morgan,  1  T.  R.  765;  3 
Sugden's  Vend.  &  Pur.  446,  (10th  ed.) 

This  being  the  settled  doctrine  of  courts  of 
equity  with  regard  to  the  distinctions  of  the 
legal  and  the  ejiuitable  estate,  it  led  to  the 
practice  of  keeping,  in  many  cases,  these  long 
tenns  of  years  m  existence,  after  the  particular 
objects  for  which  they  were  originally  created 
had  been  effected.  Thus,  on  a  son  or  grandson 
paying  off  a  mortgage  for  years  made  by  his 
ancestor,  it  would  occur  to  his  legal  adviser, 
that  it  was  very  possible  that  subsequent  to  the 
creation  of  the  mortgage,  the  mortgagor,  or 
some  intermediate  owner,  might  have  charged 
the  estate  by  judgment,  grant  of  annuity,  or  in 
any  other  manner,  without  the  present  posses- 
sor knowing  anything  about  it,  and  that  as 
these  charges,  though  Uien  dormant,  might  start 
up  any  day,  as  they  had  not  then  any  notice  of 
them,  it  was  worth  while  putting  his  client  to 
the  expense  of  a  short  deed,  assigning  this  sa- 
tisfied mortgage  term  of  years  to  a  trustee,  upon 
trust  for  the  present  owner  and  his  heirs  and 
assigns,  and  to  protect  him  and  them  against 
all  intermediate  charges  and  incumbrances  of 
which  they  had  no  notice,  if  any  such  there 
were. 

A  term  thus  dealt  with  was  called  in  common 
parlance  "  a  satisfied  term  assigned  upon  trust 
to  attend.*'  That  which  on  an  owner  paying 
off  an  incumbrance  is  a  matter  of  prudence 
and  calculation,  as  to  the  probabilities  of  there 
being  anv  intermediate  incumbrances  or  not, 
and  which  he  may  therefore  in  his  discretion 
perform  or  omit,  becomes  in  the  subsequent 
dealings  with  the  estate  a  matter  of  imperative 
and  unavoidable  necessity.  On  the  estate  being 
subsequently  purchased  or  mortgaged,  the  advi- 
ser of  the  purchaser  or  mortgagee  would  be 
guilty  of  unpardonable  temerity  who  finding  in 
the  abstract  a  term  assigned  to  attend,  should 
omit  to  require  the  assignment  of  it  to  a  trus- 
tee for  his  client.  When  vested  in  a  trustee 
for  himself,  it  protects  him  against  all  claims 
of  which  he  has  no  notice,  and  if  he  should  be 
so  ill  advised  as  to  omit  to  require  an  assign- 
ment of  it,  it  may  be  used  against  him. 

The  older  a  term  grew  of  course  the  greater 
number  of  possible  claims  it  could  operate  as  a 
protection  against,  and  so  highly  were  the  pro- 
tective powers  of  those  old  terms  appreciated 
by  practitioners,  that  it  was  sometimes  the 
course  where  there  was  an  apprehension  of  a 


multitude  of  charges  which  it  would  be  impos- 
sible to  satisfy,  not  to  search  for  incumbrances 
at  all,  but  to  rely  exclusively  on  the  protection 
of  the  term.  One  lawyer  of  the  old  school,  in 
his  day  of  eminent  name,  Mr.  lioyd  of  the 
chancery  bar,  in  the  enthusiasm  of  his  admira- 
tion of  these  quahties  of  attendant  terms,  was 
wont  to  exclaim,  "  That  one  good  old  term  was 
worth  two  inheritances.'' 

On  the  objects  being  satisfied  for  which  a 
term  of  years  was  originally  created,  there  were 
three  ways  in  which  the  satisfied  term  might  be 
dealt  with.  The  assignment  upon  trust  to 
attend  has  been  alreacfy  described.  It  might 
also  be  surrendered  and  put  an  end  to,  and 
that  was  the  proper  conveyancing  course  to 
pursue  when  tne  person  paying  off  the  money 
secured  by  the  term  was  also  the  person  who 
had  created  the  term,  the  settior  or  mortgagor, 
for  as  the  term  coi;dd  be  a  protection  against 
only  those  incumbrances  subsequent  in  date  to 
itself,  of  which  the  persons  using  it  had  no  notice, 
of  course  against  his  own  incumbrances  it  could 
avail  nothing,  and  therefore  in  that  case  it  was  the 

§  roper  course  for  him  to  cause  it  to  be  surren- 
ered.  But  there  was  a  third  course  that  might 
be  pursued,  and  it  was  one  that  particularly  in 
small  properties  was  often  resorted  to,  however 
improperly.  On  the  money  being  paid  off  and 
the  term  becoming  satisfied,  it  was  left  in  the 
termor,  for  which  course,  so  embarassing  often 
to  the  subsequent  adviser  on  the  tide,  there 
was  no  recommendation  but  its  cheapness.  It 
was  something  to  save  the  expense  of  a  deed 
whether  of  assignment  or  surrender.  But 
when  these  satisfied  terms  afterwards  appeared 
on  the  title,  unassigned  and  unsurrendered, 
how  were  they  to  be  treated  ?  The  most  con* 
venient  method  of  disposing  of  them  has  hither- 
to been  to  presume  that  they  were  surrendered, 
but  to  raise  that  presumption,  there  must  have 
been  some  dealings  with  the  estate,  such  as  a 
sale  or  mortgage  on  which,  if  the  term  had  been 
in  existence,  it  might  have  been  presumed  that 
it  would  have  been  either  assigned  or  surren- 
dered. Emery  v.  Grocock,  6  Madd.  54;  ex 
parte  Holman,  cited  in  note  3,  Sug.  V.  &  P.  66, 
(10th  ed.) ;  Toumsendy,  Champemown,  I  Yonng 
&  Jerv.  538.  Lapse  of  time  however  alone 
was  not  considered  sufficient  to  support  a  pre- 
sumption of  a  surrender.  Doe  v.  Plowman,  2 
Bam.  &  Adol.  573,  and  what  circumstances 
were  and  what  were  not  sufficient  to  raise  this 
presumption,  was  as  embarrassing  a  question 
as  any  to  which  a  conveyancer  had  to  apphr 
his  mind,  and  the  opposite  conclusion,  whicn 
different  minds  might  draw  from  the  same  set 
of  circumstances  as  to  this  presumption  of  a 
surrender,  went  far  to  prove  the  great  difficulty 
attendant  upon  the  present  |state  of  the  law  as 
to  satisfied  terms,  as  stated  m  the  preamble  of 
the  act. 

Satisfied  terms  which  have  never  been  as- 
signed upon  trust  to  attend,  it  was  possible  to 
presume  the  surrender  of;  but  terms  that  have 
been  once  assigned  by  deed  to  a  trustee  in  trust 
for  an  owner,  or  mor^gee,  or  purchaser,  and 
to  attend  the  inheritance,  it  was  the  settled 
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doctrine  and  practice  of  the  profession  to  con- 
sider could  not  be  presumed  to  be  surrendered, 
but  must  be  got  in,  in  all  cases  of  a  purchase 
or  a  mor^^e.  There  was  one  case,  however, 
to  the  contrary,  very  celebrated  among  con- 
rejrancera,  for  the  surprise  and  confusion  that 
it  created,— Doe  d.  HUder,  2  Bam.  &  Aid.  ^82, 
s  jadgment  of  Lord  Tenterden's.  The  case 
was  also  stated  and  commented  upon  at  great 
length  by  Sir  Edward  Sugden,  in  his  Vendors 
and  Purchasers,  (10th  ed.,)  vol.  3,  p.  49  to  66. 
It  was  highly  distasteful  to  the  profession,  and 
met  with  repeated  condemnation  from  the 
eqmty  judges  in  general,  and  Lord  Eldon  in 
particTiJar,  and  was  now  considered  to  be  over- 
ruled, as  may  be  seen  at  length  in  the  passage 
from  Sttgdeu  referred  to. 

When  an  inspection  of  the  abstract  deter- 
mined what  satisfied  terms  ought  to  be  got  in 
and  assigned,  a  question  remained,  the  an- 
swering of  which  satisfactorily  was,  perhaps, 
in  nineteen  cases  out  of  twenty,  productive  of 
more  trouble,  delay,  difficulty,  and  expense, 
than  any  other  to  which  titles  give  rise.  —  In 
whom  is  the  term  now  vested  ?  Perhaps  there 
bad  been  no  sale  or  mortgage  of  the  estate  for 
the  last  fiftv  years.  The  term  remained  undis- 
tm-bed  in  the  representatives  of  the  old  trustee 
or  of  the  survivor  of  three  or  four  trustees. 
Who  was  the  survivor?  A  friend  of  the 
family,  perhaps,  or  the  clergyman,  or  verv 
usually  the  fazuily  solicitor.  He  was  deaa, 
perhs^M,  many  years  ago,  and  all  trace  of  his 
omilv  was  lost.  But  supposing  them  found ; 
— did  he  make  a  will  and  appoint  executors  ? 
and  if  he  did,  were  they  alive  i  and  if  not,  who 
then  represented  them  ?  Where  were  the  cer- 
tificates proving  all  the  facts  ?  and,  above  all, 
in  whiU  courts  had  the  wiUs  been  proved,  or 
the  letters  of  administration  taken  out?  In 
country  places,  and  where  the  deceased  per 
sons  were  not  wealthy,  it  was  very  much  the 
custom  to  prove  their  wills,  or  to  take  out 
letters  of  administration  to  their  estates,  in  the 
diocesan,  archidiaconal,  or  other  inferior  eccle- 
siastical court,  in  the  jurisdiction  of  which  the 
parties  might  have  happened  to  live.  Where- 
ever  this  was  the  case,  a  title  depending  upon 
the  deduction  of  the  representative  to  one  of 
these  attendant  terms  could  never  be  con- 
sidered  as  perfectly  safe. 

To  a  probate  taken  out  in  a  court  of  inferior 
jurisdiction  there  was  this  most  unfortunate 
objection,  that  if  it  should  be  proved  to  have 
been  taken  out  in  the  wrong  court,  eveiYtbing 
done  under  it  was  not  voidable  merely,  but 
absolutely  void,  and  whether  it  were  right  or 
wrong  depended  upon  the  most  absurd  dis- 
tinctions. If  the  testator  had  bona  notabilia, 
which  was  defined  to  be  goods  to  the  value  of 
5/.,  in  more  than  one  diocese,  (and  5/.  owed  to 
him  by  any  goodforuothing  runaway  would 
constitute  bona  notabiUa,)  the  diocesan  probate 
was  good  for  nothing,  and  nothing  but  a  pre- 
rogative probate  womd  do.  (1  Williams  on  Exe- 
cutors, '237,  3rd  ed.)  TEus  was  a  defect  which, 
from  the  frequency  of  its  occurrence,  practi- 
tioners were  in  most  ^cases  obliged  to  put  up 


with ;  but  it  was  evident  that  in  a  contested 
case  it  would  be  ver^  difficult  to  support  a  pro- 
bate of  this  kind  against  a  searching  opposition. 
One  very  obvious  and  easy  remedy  as  to  this 
particulaar  grievance  would  perhaps  occur, 
that  of  a  short  act  of  parliament  to  put  diocesan 
and  prerogative  probates  on  the  same  foot- 
inj|r  in  this  particular,  and  to  make  them  both 
voidable  omy,  and  not  void,  so  as  to  make 
good  whatever  may  be  done  under  them  while 
in  existence.  But  this  simple  remedy  is  un- 
derstood to  be  earnestly  opposed  at  Doctors' 
Commons,  on  the  ground  that  there  is  scarcely 
business  enough  there,  as  it  is,  to  support  an 
independent  bar,  and  that  this  superiority  of 
prerogative  over  diocesan  and  other  inferior 
probates^  was  one  of  the  things  that  drew 
Dusiness  to  London,  and  was  therefore  too 
valuable  to  be  parted  with  without  an  equi- 
valent. Be  this,  however,  as  it  might,  the 
uncertunty  that  hung  over  tiUes  to  terms 
depending  on  diocesan  probates  was  felt  to  be 
a  serious  objection  to  the  present  state  of  the 
law ;  and  this,  added  to  the  great  expense  and 
difficultv  of  pursuing  the  various  inquiries  that 
the  tracing  out  of  a  representative  to  an  old 
term  usu^y  occasioned,  might  not  unnaturally 
be  prominent  among  the  reasons  that  swayed 
the  legislature  in  passing  the  law  then  under 
consideration. 

What  was  thought  by  the  profession  of  these 
matters  might  be  gathered  from  the  form  of 
the  conditions  under  which  land  was  usually 
sold,  in  which  it  was  almost  always  found  that 
the  vendor  was  most  scrupulously  anxious  to 
thDOw  upon  the  purchaser  aU  the  expense  and 
responsibility  that  an  assignment  of  these  terms 
might  occasion.  Such  conditions  proved 
noming  so  much  as  the  unsatisfactory  state  of 
the  law,  for  were  it  not  for  that,  they  would  be 
thought  injurious  to  both  parties :  to  the  ven- 
dors, as .  tending  to  throw  suspicion  on  the 
title;  to  the  purchasers,  as  either  throwing  on 
them  an  expense  which  ought  to  be  borne  by 
those  they  buy  of,  or  else  making  them,  for 
fear  of  the  expense,  run  risks  which  they  ought 
not  to  incur. 

Proceeding  to  the  examination  of  the  act 
itself,  Mr.  Shadwell  said,  the  first  question 
which  occurred  was,  what,  within  the  meaning 
of  this  act,  was  a  satisfied  term  ?  And  in  con- 
sidering this  primary  question,  a  good  manj 
difficidties  arose,  which  must  be  eettied  judi- 
ciallv  before  it  could  be  expected  that  this 
act,  nowever  well  intentioned,  could  work  har- 
moniously in  practice.  '*  A  satisfied  term  by 
express  declaration  attendant  upon  the  inheri- 
tance," were  words  with  which  in  practice  they 
were  familiar ;  and  yet,  when  they  came  to  dis- 
tinctions, it  was  very  difficult  to  settie  their 
meaning  exactly,  saying  thus  far  they  shall  go 
and  no  further.  To  take  the  simplest  case  :— 
A  tenant  in  fee  simple,  subject  to  a  term  of 
500  years,  to  secure  a  mortgage,  pays  off  the 
mortage  and  takes  an  assignment  of  the  term 
to  a  trustee  for  himself  aod  his  heirs,  and  to 
assign  as  he  and  they  should  direct,  and  in  the 
mean  time  to  protect  the  inheritance.  A  term  in 
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ihst  ample  condition  did  appear  to  be  clearly 
within  the  meaning  of  the  act^and  upon  that  case 
all  the  conaequencee  of  the  act,  wnatever  they 
mi^ht  be,  appeared  to  attach.  And  it  eeemed 
aa  if  it  were  a  simple  case  of  this  kind  that  the 
fiamer  of  the  act  had  in  view  when  he  was 
drawing  it.  But  go  a  step  beyond  this,  and 
all  seemed  to  be  doubt  and  uncertainty.  Sup- 
pose the  owner  to  have  mortgaged  the  estate  m 
fee,  and  on  that  occasion  an  old  term,  the 
<Mi|pnal  trusts  of  which  had  been  satisfied,  was 
assigned  to  a  trustee  for  the  mortgagee,  upon 
trust  for  better  securing  the  mortgage  money. 
Was  a  term  in  this  situation  a  satisfied  term 
within  the  act  ?  It  was  satisfied  in  one  sense, 
because  its  original  trust  had  been  satisfied, 
and  it  seemed  to  be  as  much  within  all  the 
ailments  drawn  from  convenieiice  and  public 
policy  as  the  first  case  of  the  term  held  in  trust 
lor  the  tenant  in  fee.  But  there  waa  another  sense 
in  which  it  could  not  be  said  to  be  satisfied, 
because  it  had  been  impressed  with  new  trusts, 
and  because  there  seemed  to  be  no  more 
reason  why  a  term  assigned  upon  trust,  the 
better  to  secure  money  partly  secured  by  a 
mortgage  in  fee,  should  be  considered  as  satis- 
fied while  the  money  remaiaed  unpaid,  than  it 
would  if,  instead  of  the  auxiliary,  the  term  was 
the  sole  seemity..  It  was  part  of  the  machinery 
in  the  one  case,  and  the  whole  of  it  in  the 
other  2  but  in  the  latter  case,  that  of  the  term 
bong  the  sole  security,  it  seemed  preposterous 
to  deny  that  it  was  th€  subject  of  an  unsatisfied 
trust. 

The  same  sort  of  doubt  and  difficulty  arose 
to  the  mind  in  considering  the  term  as  assigned 
upon  trust  to  attend  a  setUement.  Tliere  being 
80  many  doubts  on  this  part  of  the  act,  it 
seemed  probable  that  till  enhghtened  by  judicial 
practitioners,  would  be  inclined  to  confine  its 
meaning  within  the  narrowest  possible  limits, 
and  that  except  in  the  very  plainest  case  where 
it  was  impossible  to  escape  the  words,  they 
would  require,  as  before,  that  terms  should  be 
asdffned  m  the  usual  way. 

[The  second  Lecture,  whicb  continued  tbe 
commentary  on  this  act,  we  trust  we  shall  be 
able  to  give  in  our  next  number.] 

THE   LUNATICS'    REGULATION. 
ACT. 

8  &  9  Vict.  c.  100. 

This  is  an  act  for  tbe  Regulation  of  the 
care  and  treatment  of  Lunatics  whicb  re- 
ceived the  Rojral  Assent  on  the  4th  August 
last.  It  repeals  various  former  Acts,  and 
constitutes  two  Masters  in  Lunacy  and  a 
Board  of  Commissioners.  These  masters 
are  to  have  the  same  rank  as  the  masters 
in  Chancery. 

It  will  be  sufficient  to  state  a  few  of  the 
clauses  fully,  and  to  give  an  analysis  of  the 
others. 

1.  The  following  acts  are  repealed,  except  as 
they  repeal  other  acts:  2  &  3  W.  4,  c.  107;  3  &  4 
W.  4,  C  64;  6  &  6  W.  4,c.  22;  1  &  2  Vict,  cJ 


73;  5  Vict,  c  4;  5  &  6  Vict  e.  87.  Proviso 
that  present  visitors  and  clerks  shall  act  under 
this  act  till  new  ones  are  appointed ;  and  that 
licences  heretofore  granted  shall  remain  in 
force,  unless  made  void  by  this  act,  &c. 

The  commissioners  in  lunacy  under  5  & 
6  Vict.  c.  84,  are  to  be  henceforth  called 
**  The  Masters  in  Lunacy." 

2.  That  the  persons  already  appointed  and 
hereafter  to  be  appointed  under  an^  act  passed 
in  tbe  session  of  parliament  bolden  in  the  5  &  6 
Vict,,  intituled  ''  An  act  to  alter  and  amend 
the  Practice  and  Course  of  Proceeding  under 
Commissions  in  tbe  Nature  of  Writs  de  luna^ 
tico  inqyirendo**  whereby  tbe  Lord  Chancellor 
is  empowered  to  appoint  two  persons,  to  be 
called  ''The  Commissioners  in  Lunacy,"  shall 
be  and  be  called  ''The  Masters  in  Lunacy,** 
and  shall  take  the  same  rank  and  precedence  aa 
the  Masters  in  Ordinary  of  the  High  Court  of 
Chancery. 

The  Commmioners  in  Lunacy  are  thus 
^>pointed : — 

3.  And  be  it  enacted.  That  the  Bight  Ho- 
nourable  Lord  Ashley,  the  Right  Honourable 
Lord  Seymour,  the  Right  HonouraUe  Robert 
Vernon  Smith,  Robert  Gordon  of  Lewiston  in 
tbe  county  of  Dorset,  Esq.,  Francis  Barlow  of 
Montague  Square,  Esq.,  Thomas  Turner  of 
Curaon  Street,  Esq.,  Henry  Herbert  Southeyof 
Harley  Street,  Esq.,  John  Robert  Hume  of 
CuTson  Street  aforesaid,  Esq.,  Bryan  Waller 
Procter  of  Gray's  Inn,  Esq.,  James  WiBiam 
Mylne  of  lincom's  Inn,  Esq.,  and  John  Han* 
cock  Hall*  of  the  Middle  Temple,  Esq.,  (whldi 
said  Thomas  Turner,  Henry  Herbert  Southey, 
and  John  Robert  Hume,  and  no  other  of  the 
said  persons,  are  physicians,  and  which  sud 
Bryan  WaDer  Procter,  James  ¥rilliam  Mylne, 
and  John  Hancock  Hall,  and  no  other  of  the 
said  persons,  are  practising  barristera  at  law  of 
ten  years'  standing  at  the  bar  and  upwards,) 
and  their  respective  successors,  to  be  appointed 
as  hereinafter  provided,  shall  be  commissioners 
for  the  purposes  of  this  act,  to  be  called  ^The 
Commissioners  in  Lunacy;"  and  that  such 
commissioners  for  the  time  being  shall  respec- 
tively hold  their  offices  during  good  behaviour, 
and  shaH  not,  so  long  as  they  shall  remain  such 
commissioners,  and  receive  any  salary  under 
this  act,  accept,  hold,  or  carry  on  any  other 
office  or  situation,  or  any  profession  or  employ* 
ment,  from  which  any  gain  or  profit  shaU  be 
derived ;  and  that  there  shall  be  paid  to  each 
of  the  six  commissioners  for  the  time  being  who 
shall  be  physicians,  surgeons,  or  barristera  of 
^Yt  years'  standing  and  upwards,  out  of  the 
monies  or  funds  hereinafter  mentioned,  over 
and  above  their  respective  travelling  and  other 
expenses  whilst  employed  in  visiting  any  houses, 
hospitals,  asylums,  gaols,  workhouses,  or  other 
places,  in  purauance  of  this  act,  the  yearly 
salary  of  1,500^,  by  four  equal  quarterly  pay- 
ments* 
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4.  That  as  often  aa  an^ commistioiier  appointed 
bjrtfaia  act  or  to  bei4>potnted  under  this  present 
provirion  shall  die,  or  be  remoTed  for  ill-be- 
l»rioinr»  or  he  disqualified,  or  resign,  or  refuse 
10  act,  or  become  nnable  by  lUneBS  or  otherwise 
to  perform  the  duties  or  exercise  the  powers  of 
tins  act,  the  Lord  Chancellor  shall  appoint  a 
person  to  be  a  conunissioner  in  the  room  of  the 
nwiniasioner  who  shall  die,  or  be  removed,  or 
be  diaqoalified,  or  resii^n,  or  refiise  or  become 
naable  to  act  aa  aforesaid,  but  so  that  every 
person  so  appointed  in  die  room  of  a  physician 
dialLhe  a  poyakiaa  or  surgeon,  and  every  per- 
son 8o  a{nx>inted  in  the  room  of  a  barrister  of 

five  yean*  standing  at  the  bar  and  upwards  shall 
be  a  pnctisiag  barrister  of  not  less  than  five 
years'  standing  at  the  bar,  and  every  person  ap- 
panrted  in  die  room  of  any  other  commissioner 
shall  be  neither  a  phyncian  nor  a  surgeon,  nor 
a  practising  barrister;  and  until  such  appoint. 
neiic  it  tmXt  be  lawful  for  the  eontinuii^  com. 
missionets  or  commissioner  to  act  as  if  there 
wen  DO  snch  vacancy. 

5.  ProvisioB  for  retiring  pension  to  incapaci- 
laied  commiasioDers.    4  ft  6  W.  4,  c.  24. 

6.  The  commissioners  to  Ukn  the  oadi  ae- 
eordu^  to  the  act. 

7.  C^mmissionen  to  have  a  ooamion  seal. 
S.  That  the  eonnnissionersor  any  five  of  diem 

SkfaaB,  aa  soon  aa  may  be  after  the  passing  of 
due  act,  m(set  at  the  usual  office  or  place  of 
business  now  occupied  or  used  by  die  metro- 
polilBa  eommissioDSfv  in  lunacy,  or  at  such 
olfer  phee  aa  the  Lord  Chancellor  shall  direct, 
and  sleet  e«e  of  the  same  commissionerB  (not 
hdng  a  pb^siciaa  or  a  banrister  receiving  any 
salary  by  virtue  of  diis  act)  to  be  the  permanent 

'^^' \  of  the  commission ;  and  m  ease  the 

t  chairman  for  the  time  being  shall  be 
any  meeting  it  shall  be  lawful  for 
the  majority  of  the  commissioners  present  at 
«ny  snch  meeting  to  elect  a  chairman  for  that 
I'ftiny ;  and  in  all  cases  every  question  shall 
be  decided  by  a  majority  of  voters  (the  chair- 
aao,  adiether  permanent  or  temporary,  having 
«  vols),  and  in  the  event  of  an  eqnafity  of  votes 
the  chairman  for  the  time  being  shall  have  an 
«dditioaal  or  casting  vote. 

The  secretary  is  named  in  tlie  act  and 
ffcmovable  aa  follows : 

9.  That  Robert  Wilfred  Skeflington  Lutwidge 
of  Lincoln's  Inn,  Esq.,  shsll  be  the  secretary 
to  the  commisnoners ;  and  that  the  said  Robert 
Wflfird  Skeffington  Lutwidge,  and  every  se- 
cntur  to'be  hereafter  appointed,  shall  be  re- 
movable from  his  office  by  the  Lord  Chancellor, 
on  the  application  of  the  commissioners ;  and 
diat  as  often  as  the  said  Robert  Wilfred  Skef- 
fington Lutwidge,  or  any  secretary  to  be  ap- 
pointed nnder  tms  present  provision,  shall  die, 
or  resign  or  be  removed  from  his  office,  the 
commissionera,  with  the  approbation  of  the 
Lord  Chancellor,  shall  appoint  a  person  to  be 
secretary  in  the  room  of  the  said  Robert  Win- 
fired  Skeflington  Lutwidge,  or  other  the  secre- 
tary who  s£dl  die  or  resign  or  be  removed  as 
aflmsaid ;  and  that  the  secretary  for  the  time 


being  shall,  in  the  performance  of  all  such 
duties,  and  in  all  respects,  be  subfect  to  the 
inspection,  direction,  and  control  of  the  connnis- 
sionen;  and  that  there  shall  be  psd  to  the 
secretary  for  the  time  being,  out  of  the  montev 
and  funds  hereinafter  mentioned,  the  yearljr 
salary  of  8001.,  by  four  equal  quarterly  psf 
ments. 

10.  Provision  for  retiring  pensfcm  to  seereCary. 
4ft5W.4,  C.  24. 

11.  Power  lor  the  commissionera  to  appoint 
two  clerks  at  200/.  a  year  eadi,  and  additional 
defks. 

12.  Secretarv  and  clerks  to  tdce  an  oadu 

13.  Clerk  of  the  metropofitan  commissioiiera 
to  defiver  all  documents  to  the  commisnoners 
under  this  set. 

14.  The  jurisdiction  within  whfoh  the  cora- 
missionen  are  to  grant  ficenees,  which  is  termed 
their  immediaie  jurisdiction  is  then  defined*, 
being  within  seven  miles  of  London,  West* 
minster,  or  Soutfawaik. 

15.  CoumnssioBers  to  bold  quarterly  and 
special  meetings  for  granting  licences. 

19.  Provisions  for  summoaiBg  special  meet- 
mgB« 

17.  The  justices  of  the  peace  in  genenl  or 
quarter  sessions  hi  aO  other  parts  of  England 
to  license  houses  for  die  reception  of  hmaticf  , 
and  to  appoint  visiton. 

18.  Provioion  for  appointment  of  a  visitor  in 
die  place  of  one  dying,  bemg  unable,  disquali- 
fied, &c. 

19.  Lmt  of  visiton  to  be  published  by  the 
clerh  of  the  peMc  in  a  newspaperr  and  to  be 
sent  to  the  commissionen.   Penidt;^  for  defoult. 

20.  Every  visitor,  being  a  physician,  surgeon^ 
or  apotheoHry,  to  be  remunerated. 

The  clerk  of  tlie  peace,  or  some  other 
person  is  to  be  appointed  to  be  derk  to 
the  visitors. 

21.  That  the  clerk  Of  the  peace,  or  some 
other  penon  to  be  appointed  by  the  justices  for 
the  county  or  borough  in  general  or  quarter 
sessions,  shall  act  as  clerk  to  the  visiton  so  ap- 
pointed as  aforeHaid,  and  such  clerk  shall  sunu 
mon  the  visitors  to  meet  at  such  time  and  place, 
for  the  purpose  of  executing  the  duties  of  this 
act,  as  die  said  justices  in  general  or  quarter 
sessions  shall  appoint ;  and  every  such  appoii^ 
ment,  summons,  and  meeting  shaU  be  made 
and  held  as  privately  as  may  be,  and  in  such 
manner  that  no  proprietor,  superintendent,  or 
person  interested  in  or  employed  about  or  con- 
nected with  any  house  to  be  visited  shall  have 
notice  of  such  intended  visitation;  and  such 
clerk  to  die  visitore  shall,  at  their  first  meeting, 
take  the  oath  required  by  this  act  to  be  taken 
by  the  secretary  of  the  commissionera,  mafafas 
muittndii,  such  oath  to  be  admimstered  by  one 
of  the  visiton,  being  a  justice ;  and  the  name, 
place  of  abode,  occupation,  and  profession  of 
the  clerk  to  the  Visitors  (whether  the  same  shall 
be  the  clerk  of  the  peace  or  any  other  person) 
shall  within  fourteen  days  after  the  appointment 
be  published  by  the  clerk  of  the  peace  for  the 
county  or  borough  in  some  newspaper  com«> 
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monly  circulated  therein,  and  within  three  days 
from  the  date  of  the  appointment  be  communi- 
cated by  the  said  clerk  of  the  peace  to  the  com- 
missioners ;  and  eveiv  clerk  ot  the  peace  making 
default  in  either  of  tne  respects  atoresaid  shadl 
for  every  such  default  forfeit  a  sum  not  exceed- 
ing 2/. ;  and  every  such  derk  to  the  visitors 
shall  be  allowed  such  salary  or  remuneration 
for  his  services  (to  be  paid  out  of  the  monies 
or  funds  hereinafter  mentioned)  as  the  justices 
for  the  county  or  borough  shall  in  general  or 
quarter  sessions  direct. 

22.  Provision  for  assistants  to  the  clerk  of 
the  visitors.    Oath  of  assistant. 

23.  Persons  interested  in  any  licensed  house, 
or  being  medical  attendant  on  any  patient 
therein,  disqualified  to  act  as  commissioner, 
visitor,  secretary,  clerk,  or  assistant  Dis- 
qualified persons  actinf^,  a  misdemeanor.  Phy- 
sicians, &c.,  contravemng,  penalty  10/. 

.  24.  Fourteen  days'  previous  notice  of  in- 
tended application  for  and  j^lan  of  licensed 
house  to  be  given  to  the  conmiissioners  or  clerk 
of  the  Deace. 

26.  No  licence  to  include  more  than  one 
house ;  but  detached  buildings,  in  certain  cases, 
to  be  considered  part  of  the  house. 

26.  Notice  of  all  additions  and  alterations  to 
he  given  to  the  commissioner  or  derk  of  the 
peace. 

27.  Untrue  statement  a  misdemeanor. 

28.  A  copy  of  every  licence  granted  by  jus- 
tices to  be  sent  to  the  commissioners. 

29.  Every  person  applying  for  the  renewal 
of  a  licence  to  furnish  a  statement  of  the  num- 
ber and  class  of  patients  then  detained.. 

30.  Licences  to  be  made  out  in  a  given  form, 
&c.,  and  to  be  for  not  more  than  thirteen 
months. 

31.  No  licence,  &c.,  in  any  borough  without 
consent  of  recorder. 

32.  Charge  for  licences  to  be  granted  in 
jmrsuance  of  this  act.  Power  to  reduce  the 
charge  for  the  hcence  in  certain  cases. 

33.  Apphcation  of  monies  received  for  li- 
cences by  the  secretary  of  the  commissioners. 

34.  Secretary  of  the  commissioners  to  make 
out  an  annual  account,  to  be  laid  before  the 
Lords  Commissioners  of  the  Treasury,  of  all 
receipts  and  payments  by  him  under  tnis  act. 

35.  Balance  of  payments  over  receipts  may 
he  paid  out  of  the  Consolidated  Fund. 

36.  Application  of  monies  received  for  li- 
cences bv  clerks  of  the  peace. 

37.  That  the  clerk  of  the  peace  for  eveiy 
county  or  borough  shall  keep  an  account  of  all 
monies  received  and  paid  by  him  as  aforesaid, 
and  of  all  monies  otnerwise  received  or  paid 
by  him  under  or  by  virtue  of  or  in  the  execu- 
tion of  this  act ;  and  such  account  shall  re- 
spectively be  made  up  to  the  first  day  of 
August  in  each  year,  and  shall  be  signea  by 
two  at  least  of  the  visitors  for  the  county  or 
borough ;  and  every  such  account  shall  be  laid 
by  the  derk  of  the  peace  before  the  justices  at 
the  Michaelmas  general  or  quarter  sessions, 
who  shall  thereupon  direct  the  balance  (if  any) 
xemaining  in  the  hands  of  the  clerk  of  the 


peace  to  be  paid  into  the  hands  of  the  trea- 
surer for  such  county  or  borough,  in  aid  and 
as  part  of  the  county  or  borough  rate. 

38.  Balance  of  payments  over  receipts  may 
be  paid  out  of  the  funds  of  the  county  or  bo- 
rough. 

39.  Provision  in  case  of  the  incapadty  or 
death  of  the  person  licensed. 

40.  In  case  of  a  Ucensed  house  being  taken 
for  public  purposes,  or  accidentally  rendered 
unfit,  or  of  the  keeper  wishing  to  transfer  his 
patients  to  a  new  house. 

41.  Power  of  revocation  of  licences  granted 
by  justices. 

42.  Power  of  revocation  and  of  prohibition 
of  renewal  of  licences  granted  by  the  commis- 
sioners or  by  justices. 

43.  Hospitals  receiving  lunatics  to  have 
their  regulations  printed,  and  a  resident  medi^ 
cal  attendant,  ana  to  be  registered. 

44.  No  house  to  be  kept  for  the  reception  of 
two  or  more  lunatics  without  a  licence. 

45.  No  person  (not  a  pauper)  to  be  received 
without  an  order  and  medical  certificate. 

46.  Medical  practitioner  signing  such  certi- 
ficate to  specify  facts  upon  which  opinion 
formed. 

47.  Proviso,  that  a  person  may  be  received 
on  a  certificate  signed  bv  one  medical  practi- 
tioner only,  under  specisd  circumstances,  but  a 
second  medical  certificate  must  be  given  within 
three  d^s. 

48.  No  pauper  to  be  received  into  anv  honse 
or  hospital  for  lunatics  without  an  order  and 
certificate,  signed  as  well  by  a  medical  practi- 
tioner as  by  a  juAice  or  dergyman  and  an 
overseer  or  relieving  ofificer. 

49.  No  medical  practitioner  who  is  interested 
in  or  attends  a  licensed  house  or  hospital  to 
sign  a  certificate  for  admission  of  a  patient  into 
such  place. 

50.  Every  person  receiving  a  person  as  a 
lunatic  into  any  house  or  hospital  to  make  an 
entry  thereof  in  a  certain  form. 

51.  Form  of  patient's  disorder  to  be  entered 
in  "  The  Book  of  Admissions"  by  the  medical 
attendant. 

52.  Every  person  receiving  a  ]^atient  into 
any  house  or  hospital  to  transmit  a  notice 
thereof  to  the  commissioners,  and  if  within  the 
jurisdiction  of  any  visitors,  then  also  to  the 
clerk  of  such  visitors. 

53.  Notices  to  be  given  in  case  of  the  escape 
of  any  patient,  and  of  his  being  brought  back. 

54.  Entry  to  be  made,  and  notice  given,  in 
case  of  the  death,  dischaige,  or  removid  of  any 
patient. 

55.  In  case  of  the  death  of  a  patient,  a  state* 
ment  of  the  cause  of  death  to  be  transmitted  to 
the  commissioners,  and,  if  within  the  jurisdic- 
tion of  any  visitors,  to  the  clerk  of  the  visitors 
also. 

56.  Abuse  or  iU-treatmentor (in  certain  cases) 
neglect  of  a  patient  to  be  a  misdemeanor. 

57.  Houses  having  100  patients  to  have  a 
resident  medical  attendant,  and  houses  having 
less  to  be  visited  by  a  medical  attendant. 

58.  The   commissioners    and   visitorf*  in 
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houses  licensed  for  less  than  11  persons,  may 
lessen  the  number  of  medical  visits. 

69-  A  book  to  be  kept,  to  be  called  "The 
Medical  Visitation  Book,"  in  which  weekly 
eniiT  is  to  be  made,  showing  the  condition  of 
the  house  and  of  the  patients. 

60.  A  medical  case  book  to  be  kept. 


NOTES  ON  EQUITY. 

UNDDE     IKFLUSNCB     TROM     SPIRITUAL 
ASCENDANCY. 

Trs  celebrated  case  of  Huguenin  v. 
BaseUy,  14  Ves.  273,  was  treated  by  Lord 
Eidon  and  the  counsel  engaged  in  the 
cause  as  one  of  the  first  impression.  It 
^as  a  case,  as  most  of  our  readers  will 
remember,  in  which  a  clergyman,  by  the 
exercise  of  spiritual  ascendancy,  contrived 
to  procure  from  a  lady  a  very  handsome 
settlement  in  his  own  favour,  the  effect  of 
which  was,  to  reduce  her  from  a  state  of 
affluence  to  comparative  poverty,  and  to 
disable  her  from  giving  any  assistance  to 
her  mother  and  sisters,  who  had  every 
claim  upon  her  regard.  The  speech  of 
Sir  Samuel  Romilly  for  the  plaintiff,  (a 
bill  having  been  filed  by  the  lady  to  set 
aside  the  deed,)  is  one  of  the  Tew  speci- 
mens that  have  been  preserved  of  his 
forensic  eloquence.  Lord  Eldon,  in 
giving  sentence  for  the  plaintiff*,  did  little 
else  than  echo  and  adopt  the  reasoning  of 
her  counsel.*  The  substance  of  the  deci- 
sion was  to  this  effect,  namely, — 

That  a  deed  obtained  by  a  spiritual  adviser. 


^  Here  we  cannot  bnt  express  our  regret, 
that  in  the  equity  reports  it  has  of  late  become 
very  much  the  fashion  to  omit  the  arguments 
o(  counsel  altogether.  This  often  arises  from 
the  extreme  prolixity  of  the  judgments.  The 
reports,  we  are  satisfied,  would  be  not  only 
more  readable,  but  more  useful  to  the  pro- 
liBssioD,  if  they  were  done  in  the  old  way.  We 
recommend  the  learned  reporters  to  take  ex- 
ample by  Mr.  Russell's  labours  in  this  depart- 
ment. It  is  since  kis  time  that  the  innovation 
which  we  are  d(n>recating  has  sprung  up.  In- 
stead of  stating  now  the  authorities  cited  in  the 
argument  were  employed,  the  practice  of  the 
modem  school  is  simply  to  say,  ''the  following 
cases  were'  cited,"  leaving  the  application  of 
tiiem  entirely  to  the  reader,  who  in  general  has 
nnther  l^ure  nor  inclination  to  pursue  the 
itlerenoes,  or  to  do  more  than  collect  the 
result  from  the  speech  of  the  iudge, — which  in 
general  is  given  more  in  the  mrm  of  an  essay 
than  a  judgment.  A  judge's  deliverance, 
whatever  it  may  be  in  court,  ought  in  the 


through  the  improper  exercise  of  the  influence 
belonging  to  his  sacred  office,  was  contrary  to 
public  policy,  and,  as  matter  of  example  in- 
volving the  best  interests  of  the  community, 
ought  not  to  be  sustained.  Sir  Samuel 
Romilly  observed,  that  there  was  indeed  no 
case  in  which  the  court  had  proceeded  on  such 
grounds ;  but  he  contended  that,  upon  the 
general  principles  on  which  the  court  acted  in 
the  case  of  guardian  and  ward,  and  other  rela- 
tions of  a  cognate  character,  there  was  no 
doubt  but  the  court  must  interfere.  What, 
said  this  great  advocate,  was  the  authoritv  of  a 
guardian,  or  even  of  a  parent,  compared  with 
the  power  of  religious  impressions,  under  the 
ascendancy  of  a  spiritual  adviser ;  with  such  an 
engine  to  work  upon  the  passions ;  to  excite 
superstitious  fears  or  pious  hopes;  to  inspire, 
as  the  object  may  be  best  promoted,  despur  or 
confidence;  to  alarm  the  conscience  by  the 
horrors  of  eternal  misery,  or  support  the  droop- 
ing spirits  by  unfolding  the  prospect  of  eternal 
happiness ;— that  good  or  evil  which  is  never 
to  end.  What  are  all  other  means  to  these? 
ITiough  no  direct  authority  is  produced,  your 
lordship,  dispensing  justice  by  the  same  rule  as 
your  predecessors,  is  not  confined  within  the 
narrow  limits  of  precedent,  but  will,  when  a 
new  relation  appears,  look  into  the  principles 
that  govern  the  human  heart,  and  decide,  in  a 
case  far  the  strongest  that  has  yet  occurred, 
upon  this  ground  alone,  from  its  infinite  im- 
portance to  the  community. 

Lord  Eldon  decided  on  these  large 
principles,  thus  so  luminously  and  elo- 
quently expressed.  He  decided  against 
the  defendant ;  ordering  him  to  deliver  up 
the  deeds,  and  to  pay  costs. 

Now  it  is  very  remarkable,  that  a  case 
precisely  in  point  was  decided  precisely  in 
the  same  way,  only  forty-three  yeara 
before,  by  Lord  Chancellor  Northington; 
a  case^  too,  which,  from  the^  strong  ex- 
pressions of  judicial  indignation  which  it 
occasioned,  must  assuredly  have  made 
great  impression  on  the  public  in  general, 
as  well  as  the  profession.  It  is  reported 
in  the  2  Eden,  286.»> 


The  bill  was  filed  by  a  maiden  lady,  Miss 
Norton,  against  the  defendant  Kelly,  a  metho- 
dist  preacher,  sUting  that  her  acquaintance 
with  this  worthy  commenced  by  a  letter  from 
him,  informing  her  "that  although  unknown 
to  her  in  the  flesh,  he  made  bold  to  address 
her  as  a  fellow  member  of  that  consecrated 
body  wherein  the  fulness  of  the  Godhead 
dwelt."    She  invited  him  to  her  house,  where 


^  Mr.  Eden's  reports  were  not  pubUshed  till 
1818.     They  were  taken  from  Lord  Northing- 
__  —  ton's  MSS.      Sir  Samuel  Romilly's  argument 

repnts  to  be  brief  and  oracular,  —"subject,  of  was  in  1807,  when  neither  a  report  nor  a  tradi- 
eooise,  to  occanonal  exceptions,  where  the  im*  1  tion  appears  to  have  existed  of  Lord  Northing- 
portaoee  of  the  matter  justifies  expansion.  I  ton's  decision. 
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lie  took  up  Us  xtfiidence  i  and  in  a  short  time 
foanaged  to  get  from  her  considerable  sums  of 
money,  and  at  last  persuaded  her  to  become 
«ine  of  his  congregation^  and,  what  was  more 
inaterial,  to  execute  a  d^d  granting  to  him  an 
absolute  annuity  of  501.,  secured  upon  her  real 
estates  in  Yorkshire. 

The  defence  set  up  to  this  bill  was,  that  the 
lady  had  taken  a  great  likinff  to  the  defendant, 
luia  «ngro8s»l  the  whole  of  his  time  and  atten- 
tion, and  that  she  ought  not  to  be  permitted  to 
xevoke  a  gift  for  which  she  had  received  a  con- 
sideration which  she  at  the  time  considered 
valuable.  The  court,  moreover,  it  was  con- 
tended^  ought  to  deal  liberally  and  with  tolera- 
tion towards  those  who  differed  in  religious 
opinion  from  the  Church  of  England.  And  it 
was  also  pressed,  as  a  circumstance  of  favour 
to  the  defendant,  that  he  was  in  fact  not  a 
pethodist  preacher,  ''but  a  protestant  dissent- 
ing minister  —  an  independent  preacher,  living 
by  the  exercise  of  his  talents  ana  industry.'' 

We  shall  presently  see  that  Lord  Nor- 
thiDgtoQ  was  not  much  disposed  to  encou- 
rage this  mode  of  gaining  a  livelihood. 
His  lordship's  speech  in  deliveriog  judg- 
ment we  shall  compress  into  such  a  limit 
as  may  enable  the  reader  to  appreciate 
the  vigour  of  a  judge  whose  reputation  has 
suffered  from  the  want  of  adequate  re- 
porters. 

He  observed,  that  the  case  was  the  first  of 
the  kind  that  had  ever  come  before  the  court ; 
tibat  no  one  respected  real  dissenters  more 
than  he  did;-— and  God  forbid  that  true  dis- 
senters of  every  kind  should  not  be  tolerated, 
or  that  the  spint  of  Christianity  should  in  this 
kingdom  lose  the  spirit  of  moderation.  But 
venr  wide  was  the  difference  between  dissenters 
and  fanatics,  whose  canting  and  doctrines  had 
no  o&er  tendency  but  to  M  up  their  deluded 
TOtaries  into  the  raptures  of  enthusiasm,  or  to 

Slmige  them  into  tne  very  abyss  of  bigo^  and 
espair.  Shall  it  be  said  that  this  court  cannot 
relieve  against  the  glaring  imposition  of  these 
men  ?  That  it  cannot  relieve  the  weak  and  un- 
wary, especially  when  the  sufferers  are  of  the 
weaker  sex?  To  say  so,  is  by  no  means 
arguing  agreeably  to  the  practice  and  equity  of 
the  court.  This  court  is  the  guardian  of  the 
helpless  of  every  denomination,  and  the  pun- 
isher  of  fraud  and  imposition  in  every  degree. 
Yes,  this  court  can  extend  the  hands  of  pro- 
tection ;  it  has  a  conscience  to  relieve ;  and  the 
constitution  itself  would  be  in  danger  if  it  did 
not.  Here  is  a  man  —  a  subtle  sectary  —  who 
robs  his  hearers  uoder  the  mask  of  religion. 
He  says  to  her,  "  Your  former  pastor  has,  I 
he»r,  excommunicated  you ;  but  let  not  these 
things  discourage  you.  Put  yourself  in  my 
congregation,  wherein  dwells  the  fullness  of 
Goo."  How  scandalous,  how  blasphemous  is 
this!  The  lady  comes  to  town  by  his  per- 
suasions, where,  possibly,  she  had  never  been 
before ;  goes  and  lives  in  Surrey,  as  in  an  in- 
quisitipn,~for  she  is  put  by  him  into  a  house  j 


environed  by  a  lugh  waB.  In  this  place  of  in* 
quisition  she  is  tutored  to  be  private  ia  her 
charity,  so  that  her  relations  who  were  injured 
were  to  know  nothing  of  her  present  bouut;^. 
Let  it  not  be  told  that  this  preaching  sectary  is 
only  defending  his  just  rights.  I  have  considered 
this  cause  not  merely  as  a  jnnvate  matter,  but  of 
public  concernment  and  utility.  I  have  given  it 
a  long  and  patient  hearing;  and,  inasmuch  as 
the  deed  was  obtained  on  circumstances  of  the 
greatest  fraud,  imposition,  and  misr^eaenta- 
tion  that  could  be,  —let  it  be  decreed  that  the 
defendant  Kelly  execute  a  release  to  the  plain- 
tiff Miss  Norton  of  this  annuity,  and  deliver 
up  the  deed  for  securing  it ;  and  let  an  account 
be  taken  of  all  sums  of  money  paid  by  the 
plaintiff  to  the  defendant,  and  all  which  suma^ 
with  the  costs  of  this  suit,  he  is  hereby  decreed 
to  repay.  I  cannot  conclude  without  observ* 
ing,  that  one  of  his  counsel  with  some  ingenuity 
tried  to  shelter  him  under  the  denomination  <x 
an  independent  preacher :  I  have  tried  to  6p<^ 
his  independency.*^ 


CASES  IN  BANKRUPTCY. 

COURT     PBES,     WHEN    PAYABLE     DNDfeE 
1  &  2  WILL.  4*  C.  56L 

The  public  is  deprived  of  one  of  the 
most  obvious  and  least  questionable  advan^ 
tages  of  a  court  of  appeal,  when  the  subor- 


^  The  above  judgment  verifies  what  Lord 
Eldon  once  said  of  Xord  Northin^n,  —  that 
"he  was  very  firm  in  delivering  his  opinions.'*^ 
He  had  great  energy  of  expression.  Thus  in  a 
eas^  AUen  v.  Gregory,  2  £den»  280,  where 
fraud  was  proved,  and  the  question  was,  whe- 
ther delay  would  purge  it,  he  said,  "Never, 
while  I  sit  here.  Every  delay  arising  from  it 
acids  to  the  injustice  and  multiplies  the  op* 
pression/'  He  was  made  Lord  Keeper,  wiA- 
out  a  peerage,  in  1756,  on  the  retirement  of 
Lord  Hardwicke.  In  this  character.  Sir  Thomas 
Henley  sat  for  several  years  as  Speaker  of  the 
House  of  Lords,-— but,  not  being  a  member  of 
that  body,  he  of  course  took  no  part  in  the  de. 
bates.  In  1760  he  was  relieved  from  this 
somewhat  awkward  predicament  by  being^ 
ndsed  to  the  peerage  as  Baron  Henley;  and 
on  the  accession  of  George  HL  having  surren^ 
dered  the  Great  Seal,  it  was  immediatdy  re- 
turned to  him  in  a  new  capacity,  that  of  Lord 
Chancellor.  He  was  in  1764,  ereated  Earl  of 
NorthingtoD,  bv  which  title  he  is  best  known 
in  the  present  aay. 

Those  who  may  be  struck  with  the  fervor  of 
the  above  judgment,  will  be  surprised  to  find 
that  the  man  who  could  speak  so  well  had  not 
the  gift  of  writing.  The  pen  was  to  him  a 
torpedo.  See  his  letters  in  the  Law  Review, 
vol.  2,  p.  304,  which  show  that  a  "  good  chan- 
cellor and  a  great  lawyer  could  write  in  the 
language  and  with  the  elegance  of  a  common 
housemaid." 


Gflwcf  in  Bamkmpteg. 
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dinate  judges  di«regard  the  decisions  of 
the  appellate  tribunal.  It  sometimes  hap- 
pensy  however,  that  subordinate  judges  are 
not  authoritatively  informed  of  the  judg- 
ments of  the  court  of  superior  jurisdiction, 
in  respect  of  the  matters  which  form  the 
subject  of  appeal,  and  from  this  defect  in 
the  system  of  procedure,  opinions  delibe- 
iBtely  held  to  be  erroneous  are  adhered  to> 
and  conflicting  decisions  multiplied.  These 
observations  are  suggested  by  the  circum- 
stance, that  during  the  term  which  has 
just  concluded,  more  than  one  petition  has 
been  presented  to  the  Court  of  Review,  in 
cases  in  which  fiats  have  been  annulled 
before  the  appointment  of  a  creditors'  as- 
8%iiee,  prajdng  for  the  restoration  of  the 
rams  of  10/.  and  20/.  respectively,  which 
the  Commissioners  of  Bankrupts  hold  to 
be  payable  under  the  stat.  1  &  2  Will.  4, 
c.  56,  €s.  46  and  55  ;*  although  the  Court 
of  Review  had  previously  determined,  in 
more  than  one  case,  that  those  sums  were 
not  payable  until  the  official  assignee  had 
money  in  his  hands  belonging  to  die  estate 
of  the  bankrupt,  and  until  the  appointment 
of  a  creditors'  assignee. 

As  the  payment  of  even  so  small  a  sum 
as  90^  is  frequently  inconvenient  to  a 
person  against  whom  a  fiat  ia  bankruptcy 
has  issued,  and  who  immediately  afterwards 
eontrives  to  arrange  satisfactorily  with  all 
bis  creditors ;  and  the  expense  of  a  peti- 
ti(m  to  the  Court  of  Review  is  a  matter  of 
some  importance,  when  the  fund  in  respect 
of  which  the  application  is  made  is  of  so 
limited  an  amount,  it  is  deemed  advisable 
concisely  to  refer  to  the  statutory  enact- 
ments, and  the  reported  cases  in  which 
the  Court  of  Review  has  been  called  upon 
to  put  a  construction  upon  those  pro- 
visions. 

The  Stat  1  &  2  Win.  4,  c.  56,  sect.  46,  pro- 
vides, that  there  shall  be  paid  to  the  accduntant- 
genenl,  to  be  placed  by  him  to  the  account  of 
the  secretary  ca  bankrupts^  by  the  official  as- 
ngnee  of  each  bankrupt's  estate  to  be  admi- 
nirtered  in  the  Court  of  Bankruptcy,  out  of  the 

*  On  Wednesday,  the  12th  of  November 
last,  two  petitions  of  this  nature  were  brought 
nnder  the  consideration  of  the  Court  of  Review, 
ear  parte  Bardon,  in  re  Bardon,  in  which  Mr 
BiU  was  the  counsel ;  and  ex  parte  Pocock,  in 
re  Poeoeh,  in  which  Mr.  Bagley  was  counsel. 
Id  both  those  cases  the  order  as  prayed  for  was 
made,  upon  the  mere  statement  of  tne  object  of 
die  petitions,  the  Chief  Judge  remarking,  that 
he  had  already  decided  upon  the  matter,  and 
supposed  the  commissioners  did  not  concur  in 
his  judgment. 


first  monies  that  shall  come  into  his  hands,  and 
immediately  after  the  choice  of  assignees  by  the 
commissioners,  the  sum  of  ten  pounds.  And 
the  55th  section  further  enacts : — ^That  for  the 
purpose  of  raising  a  fund  to  meet  compensa- 
tions, there  shall  be  paid  by  the  official  assignee 
of  each  bankrupt's  estate,  to  be  administered 
in  the  Court  of  Bankruptcy,  immediately  after 
the  choice  of  assignees  by  the  creditors »  or  as 
soon  afterwards  as  a  sufficient  sum  shall  come 
into  his  hands  for  the  purpose,  over  and  above 
the  sum  hereinbefore  directed  to  be  paid  by 
such  official  assignee,  the  sum  of  twenty  pounds 
into  the  Bank  of  England,  to  the  credit  of  the 
accountant-general,  to  the  secretary  of  bank- 
rupte'  compensation  account,  &c. 

The  first  occasion  on  which  these  sections 
appear  to  have  been  brought  under  the  con- 
sideration of  the  Court  of  Review,  was  in  the 
case  oi  ex  parte  Greeny  in  the  matter  of  Green»^ 
This  was  a  petition  of  a  bankrupt  to  annul  the 
fiat,  upon  the  consent  of  all  the  creditors.  The 
bankrupt  had  applied  to  the  commissioner, 
pursuant  to  the  General  Order  of  the  21st 
August,  1818,  for  a  certificate  of  the  creditors' 
consent  to  annulling  the  fiat,  and  although  the 
official  assignee  had  no  money  in  hand  belong- 
ing to  the  bankrupt's  estate,  the  commissioner 
refused  to  sign  a  certificate  until  the  sum  of 
102.  and  201.  respectively  had  been  paid.  After 
hearing  the  point  argued.  Sir  John  Cross  (who 
then  presided  in  the  Court  of  Review)  pro- 
nounced his  opinion  to  the  effect  that  the  right 
to  a  superseoeas  when  all  the  creditors  con- 
sented, was  the  right  of  the  bankrupt,  and  that 
the  fees  to  be  paid  out  of  his  estate,  under  the 
sections  above  cited,  were  not  payable  until 
the  official  assignee  had  money  in  his  hands 
for  the  purpose.  The  learned  judge  observed, 
that  his  opinion  clearly  was,  that  those  fees 
could  not  be  compelled  to  be  paid  until  the 
official  assignee  had  money  in  hand  for  the 
purpose,  but  that  he  had  given  the  case  great 
consideration,  in  deference  to  the  opinion  of  the 
commissioner  who  had  refused  to  grant  the 
certificate.  He  added :— "  I  think  there  is  a 
great  difference  between  this  certificate,  which 
is  merely  used  as  the  best  evidence  of  a  fact, 
and  that  of  a  commissioner  when  he  certifies 
to  a  bankrupt's  conformity,  which  rests  entirely 
in  the  discretion  of  the  commissioner.*' 

The  next  case  reported  upon  the  provisions 
of  the  statute  was,  ex  parte  Teague,  in  re  Be- 
ranger,^  In  that  case,  the  petitioner  was  the 
solicitor  to  the  fiat,  and  it  appeared  that  a  fiat 
issued  against  the  bankrupt  Beranger  on  the 
lOth  October,  1844,  and  on  the  11th  October 
an  official  assignee  was  appointed,  but  that  no 
creditors'  assiffnee  was  ever  chosen.  Mr. 
Teague,  the  sohcitor  to  the  fiat,  had  a  bill  of 
11/.  due  to  him.  The  official  assignee  had  a 
sum  of  33/.  only  in  his  hands,  and  the  com- 
missioner consiaered  that  the  fees  directed  by 
the  Stat.  1  &  2  Will.  4,  c.  56,  to  be  paid  had 


•»  1  M.  D.  &  De  G.  p.  1^4,  (June  1840.) 
«  14  Law  J.  p.  18,  Cas.  in  Bank.  (Feb.  12, 
1 1845.) 
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Striking  an  Attorney  Of  the  BoU. 


priority  over  the  solicitor's  bill.  The  Chief 
Judge/  having  been  satisfied  by  affidavit  that 
there  was  no  probability  that  a  creditors'  as- 
signee would  ever  be  appointed,  expressed  him- 
self as  follows :  "  I  think,  until  the  appoint- 
xnent  of  a  creditors'  assignee,  the  right  of  the 
public  treasury  to  these  funds  does  not  ac- 
crue." 

The  next  case  in  point  of  order  was  ex  parte 
Diamond,  in  re  Diamond',^  This  was  a  petition 
of  the  bankrupt,  praying  that  the  fiat  should 
be  annulled  upon  consent  of  creditors,  although 
the  fees  had  not  been  paid,  and  the  commis- 
sioner had  therefore  refused  to  fprani  his  certi- 
ficate. In  this  case,  creditors'  assignees  had 
been  chosen,  but  the  official  assignee  had  no 
funds  in  hand.  The  court  ordered  the  fiat  to 
be  annulled,  subject  to  the  production  of  proof 
of  the  consent  of  creditors. 

The  latest  reported  case  is  that  of  ex  parte 
Miller,  in  re  Miller,^  where  the  bankrupt  peti- 
tioned to  have  the  fiat  annulled,  all  the  credi- 
tors consenting.  In  that  case  there  had  been 
two  meetings  for  the  choice  of  creditors'  as- 
signees, but  no  creditors'  assignee  had  been 
chosen,  and  the  commissioner  refused  to  grant 
his  certificate  of  the  consent  of  creditors,  until 
20/.  and  10/.  were  paid  for  court  fees,  and  21, 
for  the  two  meetings.  The  Chief  Judge,  after 
hearing  the  facts,  said :  "  I  am  of  opinion  that 
the  sum  of  20/.  does  not,  and  the  sum  of  10/. 
does  not,  become  due  until  the  choice  of  assig- 
nees made  by  creditors;  consequently  these 
sums  have  not  become  payable  in  this  case,  in 
which  no  creditors'  assignees  have  been  ap- 
pointed. I  am  also  of  opinion,  that  an  ad- 
journed meetinji^  for  the  choice  of  assignees  is 
a  meeting  within  the  55th  clause,  and  that  the 
sum  of  one  pound  is  not  payable  for  such 
meeting :  it  is  expressly  excepted." 

We  have  heard  of  another  and  a  later  case,' 
in  which  the  sum  of  10/.,  directed  to  be  paid 
under  the  46th  section,  had  been  actually  paid 
over  by  the  official  assignee  to  the  credit  ot  the 
accountant-general,  before  the  appointment  of 
creditors'  assignees,  and  the  fiat  having  been 
annulled  before  any  creditors'  assignee  was 
appointed,  the  Lord  Chancellor,  on  petition, 
directed  the  sum  so  paid  to  be  repaid  to  the 
bankrupt. 

It  is  to  be  hoped,  that  af\er  this  uniform 
series  of  decisions,  the  point  may  be  con- 
sidered as  settled,  and  suitors  relieved  from 
the  expense  of  future  applications. 


STRIKING  AN  ATTORNEY  OFF  THE 
ROLL. 

IN  THE  MATTER  OF  WILLIAM  HENRY  KING, 
AN  ATTORNEY. 

The  individual  above  mentioned  had  been 


*  Vice-Chancellor  Sir  Knight  Bruce. 

"  14  Law  J.  p.  24,  Cas.  in  Bank.  9th  Jur. 


234. 

'  March  17,  1845. 
»  Not  yet<reported. 
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found  guilty  about  a  year  and  a  half  ago,  of 
having  conspired,  with  a  Mrs.  Emily  Ann  Birch, 
to  defraud  divers  tradesmen  in  London  of  con- 
siderable quantities  of  goods,  and  was  sentenced 
to  eighteen  months  imprisonment.  In  this  state 
of  the  case,  Mr.  Robinson,  upon  the  part  of  the 
Incorporated  Law  Society,  in  Chancery  Lane, 
applied  to  the  court  for  a  rule  calling  upon 
the  defendant  to  show  cause  why  he  shmild 
not  be  struck  off  the  roll.  When  cause 
came  tp  be  shown  against  the  rule,  it  was 
urged  upon  the  part  of  the  attorney  that  he 
had  brought  a  writ  of  error  to  reverse  the 
judgment,  and  that  the  question  of  striking 
him  off  the  roll  ought  to  be  adjourned  until 
the  result  of  the  writ  of  error  should  be  known ; 
and  the  discussion  was  accordingly  adjourned. 
The  writ  of  error  had  since  that  time  been  de- 
cided in  the  defendant's  favour  by  the  Court  of 
Exchequer  Chamber,  which  reversed  the 
judgment. 

Mr.  Robinson  now  (13th  Nov.)  moved  the 
court  that  the  rule  be  made  absolute. 

Mr.  PoBkky  showed  cause  against  this  rule, 
upon  the  ground  that,  as  the  affidavits  in  sup- 
port of  it  contained  no  statement  of  separate 
facts,  but  relied  merely  upon  the  existence  of 
the  verdict  and  judgment,  and  as  the  judgment 
had  now  been  reversed  and  rendered  void,  the 
whole  ground  of  the  motion  had  been  taken 
away.  The  learned  counsel  also  relied  u^Km 
several  affidavits  of  persons  in  the  profession 
of  an  attorney,  who  Dore  testimony  in  favour 
of  ti^e  conduct  and  character  of  Mr.  King  for 
a  great  many  years. 

Mr.  BMneon,  in  support  of  the  rule,  enu- 
merated the  overt  acts  which  were  set  forth  in 
the  indictment,  and  among  them,that  which  was 
most  nearly  connected  with  the  defendant's 
professionid  character,  was  his  having  brought 
an  action  against  Mrs.  Birch  for  a  fictitious 
debt  of  £2,oeo,  pretended  by  all  the  parties  to 
be  due  from  Birch  to  himself,  the  object  of 
which  action  was  to  keep  away  the  goods  which 
had  been  already  obtained,  and  to  prevent  them 
from  being  available  to  meet  the  claims  of  the 
tradesmen  by  whom  they  had  been  actually 
furnished. 

The  court  took  time  to  consider  its  judg- 
ment. 

On  the  last  day  of  term,  Tuesday,  25th  of 
November, 

Lord  Denman  adverted  to  the  case,  and  saidj 
that  the  court  was  of  opinion  that  Mr.  King, 
notwithstanding  the  decision  of  the  Court  of 
Error  in  his  favour,  ought  not  to  be  allowed  to 
continue  upon  the  roUs.  Tfie  indictment, 
though  insufficient  in  its  form,  set  out  a  nuna- 
ber  of  distinct  specific  acts  of  gross  impro- 
priety, of  all  of  wnich  the  jury  found  the  de- 
fendant guilty,  and  although  he  had  made  an 
affidavit  for  the  purpose  of  showing  cause  against 
the  present  rule,  he  did  not  deny  the  commia- 
sion  of  any  of  the  acts  with  which  he  had  been 
so  charged.  Reference  had  been  made  upon 
bis  part  to  a  case  in  which  an  attorney,  who 
had  been  convicted  of  a  misdemeanour,  had  not 
been  struck  off  the  roll,  because  the  acts  of 
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wbicli  lie  had  been  eonincted  were  not  done 
in  the  conrse  of  his  professional  conduct  as  an 
attorney.  It  was,  however,  unnecessary  to  con- 
sider how  £u:  such  a  decision  could  be  univer- 
aally  maintained,  as  there  was  evidence  in  the 
preaent  case  to  show  that  in  some  parts  of  the 
transactions  in  which  the  attorney  was  involved, 
he  acted  in  his  professional  character,  by  pre- 
paring warrants  of  attorney.  Upon  the  whole 
matter,  the  court  was  of  opinion  that  for  the 
conduct  of  which  he  had  been  guilty,  his  name 
ought  to  be  struck  off  the  rolls  of  the  court. 

[Extracted  from  The  Times  of  the  14th  and 
26th  Nov,,  1845.] 


LAW  APPOINTMENTS  AND  PROMO- 
TIONS. 

MXCBAKLMAS  TERM,  1845. 

Thb  honour  of  knighthood  was  conferred 
on  John  Augustus  Francis  Simpkinson,  Q.  C, 
and  TVeasorer  of  Lincoln's  Inn,  on  the  30th 
Oct.;  gazetted,  1 1th  Nov. 

Edward  Turner  Boyd  Twisleton,  Esq.,  was 
sppointed  a  Poor  Law  Commissioner  on  the 
5th  Nov. 

We  miderstand  that  the  Lord  Chancellor  has 
been  pleaaed  to  appoint  W.  G.  CampbeU,  Esq., 
bartister-at-law  of  the  Northern  CSrcuit,  to  the 
office  of  Lunatic  Commissioner,  vacant  by  the 
decease  of  the  kte  Mr.  J.  H.  Hall.  Mr.  Camp- 
bell,  it  may  be  recollected,  was  one  of  the  un. 
•nccesifiil  candidates  for  the  office  of  Judge  of 
Che  Westminster  Court  of  Requests,  at  the  kte 


THE  CASE  OF  HENRY  HUGH  PYKE. 

DISBAmHIMG.— m«-ADMI8SION  BBFU8SD. 

This  case  was  heard  on  the  25th  Novem- 
ber, before  Lord  Denman,  Mr.  Justice  WWiams, 
Mr.  Justice  Coleridge,  and  Mr.  Justice  Wight- 

Mr.^  Warren  said,  I  am  to  move  your 
lordships  for  an  order  authorismg  the  registrar 
of  the  Incorporated  Law  Society  to  issue  a  cer- 
tificate to  Henry  Hugh  Pyke,  authoriring  him 
to  practise  as  an  attorney;  it  is  a  dight  varia- 
tion from  the  application  which  has  been  usual 
before  the  passing  of  the  late  Act  of  Parlia- 
ment; but  in  substance  it  is  a  motion  for  the 
rfr-admiasion  of  an  attorney. 

My  Lords,  this  is  a  case  with  which,  I  can- 
not disffuise  from  myself  that  your  lordships, 
•nd  I  Relieve  nearly  all  the  judges,  are  ac- 
qQainted,~]t  is  the  case  of  a  gentieman  of  the 
PMPg  of  Pyke,  who,  as  your  lordships  are 
aware,  was  recently  at  the  bar,  and  has  been 
^barred.  He  was  an  attorney,  it  appears  on 
these  affidavits,  actually  in  practice  for  a  series 
of  years  before  his  name  was  taken  off  the  Roll, 
at  his  own  request,  for  the  purpose  of  being 
oiled  to  the  bar :  that  he  then  practised  at  the 
bar  for  some  time,  and  then  afterwards  those 
erents  took  place  which  led  to  the  present 
application. 

My  Lorda,  I  shall  take  the  liberty  of  read- 
ing   two   affidavits    which     disclose   rather 


special  and  imusual  circumstances  on  which 
this  application  is  founded,  as  the  shortest  way 
of  bringing  the  merits  of  it  before  your  lord[- 
ships. 

The  affidavit*  states  that  the  deponent,  Henry 
Hugh  Pyke  was  duly  admitted  an  attorney  of 
this  honourable  court  on  or  about  the  13th  day 
of  May,  1830,  and  continued  for  several  years 
to  take  out  his  annual  certificate  authorising 
him  to  practise  as  an  attorney;    that  on  or 
about  the  Ist  day  of  February,  1836,  this  de- 
ponent was  struck  off  the  roll  of  attorneys,  at 
nis  own  request,  with  a  view  to  be  called  to  the 
bar ;  and  in  the  month  of  January,  in  the  year 
1838,  this  deponent  was  so  called  to  the  bar  by 
the  benchers  of  the  society  of  Gray's  Inn;  that 
for  a  period  of  nearly  seven  years  he  continued  to 
practise  at  the  bar,  to  the  expressed  satisfaction 
of  his  clients,  and,  as  he  beheves  and  trusts,  in 
a  manner  which  met  the  approbation  of  the 
learned  judges  before  whom  ne  had  the  honour 
to  appear,  and  the  leading  members  of  the  bar, 
and  also  occasionally  acted  as  a  law  reporter, 
but  without  pay  of  any  kind ;  that  on  or  about  the 
1 1  th  day  of  December  last  he  was  disbarred  by  the 
said  society  of  Gray's  Inn,  for  an  alleged  breach 
of  etiquette,  decorum,  or  manners,  of  which  at 
the  time,  and  up  to  the  present  moment,  he  is 
unaware  he   ever  committed,  there  being  no 
code  or  professional  usage,  conventional  agree- 
ment, honour,  or  known  rules  for  the  regula- 
tion of  etiquette  at  the  bar  or  the  inns  of  court, 
with  which  this  deponent  has  ever  been  made 
acquainted.    And  this  deponent  further  saith, 
he  appealed  from  the  said  decision  of  the  said 
socie^  to  the  fifteen  iudges  of  England  against 
his  disbarral,  when  their  lordships,  after  twice 
hearing  this  deponent,  and  after  an  intimation 
by  the  Lord  Chief  Justice  Tlndal,  that  the  said 
benchers  should  reconsider  this  deponent's  sen- 
tence, which  intimation  the  said  society  did  not 
attend  to,  their  lordships,  with  regret,  and  with- 
out the  lightest  imputation  upon  this  deponent, 
simply  coi^nned  tne  said  sentence  at  the  end 
of  kst  Trinity  Term ;  that  in  his  petition  of 
appeal  to  their  lordships  as  aforesaid,  he  sub- 
mitted, that  where  the  rules  of  etiquette  are 
unwritten,  it  cannot  be  but  that  sometimes  they 
will  be  violated  in  sheer  ignorance,  forgetfulnesa, 
or  doubts  as  to  their  limits,  and  that  there  is 
no  man  who  does  not  sometimes  err;   the 
utmost  that  could  be  expected  was,  that  error 
when  pointed  out  should  be  acknowledged  and 
retrieved,  and  that  there  was  nothing  in  this 
deponents  case,  or  in  the  present  conduct  of 
other  barristers  formerly  solicitors  now  at  the 
bar,  to  warrant  so  arbitrary  an  exercise  of  power 
as  expulsion  in  the  person  of  this  deponent,  to* 
act  by  way  of  warning  of  forthcoming  ruin 
either  to  those  now  practising  at  the  bar  or  to- 
wards others  who  may  cease  practising  as  so* 
licitors,  with  a  view  to  be  called  to  that  degree, 
and  that  to  punish  deponent  by  a  sentence  of 
disbarral  for  a  breach  of  etiquette,  even  had  any 
been  committed  (which  this  deponent  expressly 


*  We  might  have  abridged  this  affidavit;  but 
as  the  apphcation  failed,  it  is  due  to  the  party  to 
state  the  case  in  his  own  way. — ^Ed. 
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denied  committmg)  as  contrary  to  the  original  | 
constitution  and  powers  of  the  inns  of  court, 
as  we  find  them  laid  down  in  ancient  text- 
writers.  And  the  deponent  referred  to  the  fol- 
lowing extract  from  Home's  Mirronr  of  Jus- 
tice : — ^Abuses  of  the  Common  Laws,  chap.  5, 
p.  230,  No.  42,  where  it  is  expressly  laid  down, 
that  "  It  is  ahuse  to  suspend  a  pleader  if  he 
be  not  attaint  of  trespass,  of  which  he  is  con- 
demnable  to  corporal  punishment."  And  the 
deponent  further  submitted  to  their  lordships, 
that  the  proceedings  against  the  deponent 
originated  in  a  degnSing  combination  amongst 
certain  barristers  on  the  Home  Circuit,  in  order 
to  drive  this  deponent  from  that  drcuit,  and 
who  this  deponent  alleged,  have  on  other  oc- 
casions endeavoured  to  prevent  barristers  from 
practising  on  that  circwt,  and  did  not  deserve 
the  countenance  which  an  inquiry  set  on  foot 
from  a  love  of  justice  or  the  honour  of  the  bar 
is  entitled  to,  and  that  it  was  derogatory  from 
the  integrity  and  honour  of  the  benchers  as  a 
body,  and  the  respect  which  should  attend  the 
exercise  of  their  important  functions,  to  be 
auxiliary  in  carrying  proceedings  so  unworthy 
into  effect.  And  that  the  compelling  this  de- 
ponent to  enter  on  his  defence  before  the  charge 
against  him  of  a  breach  of  etiqutte  had  been 
attempted  to  be  established  by  a  single  witness, 
was  inquisitorial  and  arbitral^  in  the  extreme, 
and  contrary  to  every  princiiue  of  British  jus- 
tice and  equity. 

Lord  Venmani — ^Mr.  Warren,  I  do  not 
know  whether  you  mean  to  confine  your  ad- 
dress to  the  Court  to  rcEiding  what  I  perceive 
is  a  veiT  voluminous  paper. 

Mr.  fVarren: — MyXiord,  itmH  not  take  two 
minutes  longer.  I  trust  jour  lordships  see 
the  difficulty  of  my  position.  I  thought  it 
both  respectful  and  decorous  to  read  to  your 
lordships  the  affidavit. 

And  that  the  openness  and  candour  of  this 
deponent's  conduct,  (even  had  he  committed 
any  breach  of  etiquette,)  is  evidence  of  his 
moral  rectitude,  and  that  to  punish  him  as  a 
wilful  wrong-doer  would  be  to  confound  error 
of  judgment  with  guih.  And  this  deponent 
submitted,  that  &e  particnkr  ground  or  charge 
on  which  this  deponent  was  disbarred  not  being 
stated  by  the  benchers,  this  deponent  was 
imder  great  disadvantage  in  his  said  appeal  to 
thttr  lordships,  to  know  on  what  ground  the 
benchers  proceeded.  And  this  deponent  fur- 
ther saith,  he  has  been  engaged  about  22  years 
in  the  profession  of  the  law  in  its  various  de- 
partments, and  never  left  it  for  any  other  occu- 
pation, and  that  at  the  time  of  final  disbarral 
aforesaid,  this  deponent  had  been  about  11 
years  member  of  me  society  of  Gray's  Inn,  and 
was  of  neariy  eiffht  years  standing  at  the  bar, 
>  and  has  never  throughout  his  whole  life  com- 
mitted any  one  act  affecting  the  integrity, 
honour,  or  character  of  a  gentionan.  Ana  this 
^  liamg  been  de- 
•  at  law  by 
I  of  again 


has  been 


done :— I  believe  the  Attorney-general  makes 
no  technical  objection. 

The  Attomey-Qeneral  (Sir  Frederick  Thesi- 
ger)  .--Certainly,  I  take  no  technical  objec- 
tion. 

Mr.  Warren:— I  am  relieved,  Acn,(rom  rid- 
ing thatpartof  theaffidavit.  I  believe  everything 
requiredby  your  lordships  has  been  complied 
with,  in  absolute  strictness.      There  is  an- 
other affi^vit  as  to  a  matter  of  fact,  to  which  I 
beg  to  invite  your  lordships'  attention.    It  waa 
sworn  on  the  18th  November,  and  states  that 
since  the  expiration  of  the  last  certificate  depo- 
nent, taken  out  in  the  year  1835,  he  hath  not 
directly  or  indirectly  practised  either  in  his  own 
name  or  in  the  name  or  names  of  any  other 
person  or  persons  for  his  own  emolument,  or 
otherwise;  but  deponent  admits  that  he  availed 
himself  of  the  well-known  custom  of  the  pro- 
fession  in  retiring    from  it,    and   sold  hia 
professional   connexion  to   a  practiung   at- 
torney and  solicitor  for  a  determinable  anmnty. 
The  affidant  then  makes  certain  statemeiAs 
regarding  that  person,  wfaidi  it  does  not  appear 
necessary  or  proper  here  to  repeat  :—condiidi^ 
withtheallegation,  that  nothing  was  realised  from 
the  estate  of  his  succesaorto  pay  the  deponent. 
Now,  my  lords,  these  are  all  the  affidavits  <m 
which  tiiia  apidication  is  founded;  and  I  ven- 
ture to  submit  to  the  court  that  they  disekiee  a 
dear  case,  unless  they  can  be  controverted  by 
my  friend's  affidavits,  for  whidi  I  ahaU  wait 
with  some  anxiety.    I  submit,  on  the  author^ 
of  the  cases  whicn  have  recently  been  decided, 
that  these  facts  warrant  the  application  of  this 
gentleman  to  be  again  put  upon  the  roll  of 
attorneys.    There  is  a  case  which  was  lately 
before  Mr.  Justice  Wigkimim,^  parte  Warner, 
(6  Jurist.)    "  The  applicant  in  this  case  had 
been  originally  an  attorney,  and  was  aubae- 
quently  called  to  the  degree  of  barrister-at^law. 
Being  desirous  again  to  resume  the  practice  of 
his  original  profession,  CroH^Um,  in  nis  behalf, 
moved  that  ne  might  be  re-admitted.    [Wight" 
man,  J.— Has  he  been  disbarred?]     He  has 
been  reff nlarly  disbarred.      Wightmam,  J.  —  If 
he  has  been  regularly  disbarred  by  an  inn  of 
court,  the  appUcation  may  be  granted."      A 
motion  of  this  nature  was  also,  I  think,  made 
in  the  Exchemier ;  and  there  it  was  said,  if  Ae 
applicant  haa  been  regularly  disbarred,  uie 
^iplication  might  be  insde.    Now,  my  lords, 
this  affidavit  states  that  Mr.  Pyke  has  been 
disbarred,    so  as  to  satisfy  those  decisiona. 
With  reference  to  the  cause  of  disbarring,  I  da 
not  know  whether  my  friend  the  Attomav- 
General  will  enter  into  that.    I  apprehend  the 
cause  of  disbarral  mentioned  Iwre  is  in  no 
d^ree  sufficient  to  warrant  your  lordships,  in 
the  exercise  of  your  discretion,  in  refusing  this 
application.    It  it  should  be  gone  into,  I  am 
quite  ready  to  meet  that  case;   but  without 
troubling  your  lordships  at  present  upon  it, 
there  is  nothing  on  the  face  of  these  affidavits 
inconsistent  with  the  facts  I  have  sUted ;  and 
those  facts,  as  far  aa  they  are  disclosed,  war- 
rant the  application  wmch  has  been  made. 
This  gentleman  has  been,  as  he  swears,  22 


The  Cau  hf  Henry  Hugh  Pyke. 


93 


ymn  neaifyin  ihe  xirofession*  and  he  defies 
as3rbody  to  point  at  nis  haviag  done  any  act 
infanaUtent  with  the  character  and  honour  of 
a  gentkmaii.  Your  lordships  are  the  guardians 
of  the  honour  of  the  profession,  and  look  at  the 
oonduct  of  its  memhers  with  a  peculiarly  watch- 
fid  eye; — I  earnestly  hope  it  will  always  he  so, 
as  in  fact  it  certainly  must  he  for  the  interest 
of  both  branches  of  the  profession ; — stUl  I  hope 
your  lordships  will  bear  in  mind  that  as  to  dus 
centleman  the  alternative  is,  —  either  he  must 
be  aaccessfiil  in  the  application  which  he  ear- 
nestly and  humbly  makes  to  your  lordships, — or 
in  fact  he  depiived  of  bread  for  the  rest  of  his 
}i£ty  haling  devoted  22  vears  to  the  practice  of 
that  profession*  from  wnicl^  if  this  application 
hUa,  he  is  dnven. 

The  Atiaruey-Generai  (with  whom  was  Mr. 
BiMuom)  rose  to  oppose  the  application^  on  the 
part  of  the  Incorporated  Law  Society. 

hoird  Detmam.  We  do  not  think  it  would  be 


proper  to  tmr  any  oppontion  to  this  applieatkm 
It  is  so  perfectly  dear  that  it^oogfat  not  to  be 


_  When  mv  brother  Wigfatman  said  a 

party  being  TCgalarly  disbaned  might  be  ad- 
mitted, he  did  not  soppose  that  that  party  had 
bem  disbaived  for  anv  ■iiaooadiict;^it  is 
quite  dear,  upon  the  affidavit  of  this  gentleman 


tM  he  was  diiOyarred  by  the  Society  of  Gray's 
Inn  in  respect  of  some  misconduct*  He  thinks 
pn^Kr  to  Qualify  it  in  very  moderate  terms, 
as  '^  a  breach  of  etiquette  and  good  manners  ;^ 
but  I  never  heard  of  such  a  course  being 
taken  by  any  Inn  of  Court  as  to  disbar  a 
member  of  tne  bar  without  some  grave  and 
serious  cause  of  complaint.  It  appears  ^so 
by  ihe  same  affidavits  that  that  decision  of  ^e 
Bench  of  Gray's  Inn  was  wpealed  from  to  the 
fifteen  judges.  I  believe  that  all  the  fifteen 
vadgm  were  piesent,  and  there  were  two  very 
bog  heanngs.  I  can  only  say  that  I  have  no 
RfloBection  of  my  Lord  ChiBf  Justice  of  the 
CiMumon  Pleas  uttering  any  such  sentiment  as 
tiiat  which  is  deposed  to ;  and  if  it  were  soi, 
which  is  not  impossible,  it  must  have  been  oa 
some  ecilateral  pmnt,  supposing  in  the  course 
of  discnssion  that  that  might  have  become  an 
impartant  point  of  the  case;  but  it  is  ouite 
plam  it  £d  not  turn  upon  any  point  on  wnich 
a  rehearing  would  have  been  proper,  because 
^  judges,  without  directing  any  such  rehear- 
ing, came  unanimously  to  the  opinkm  that  the 
benchers  of  Gray's  Inn  had  done  what  was  due 
to  the  profession,  and  that  the  sentence  which 
tiiey  had  pronounced  ought  to  be  affirmed. 

Here  p  ares  jwUoata  by  the  proper  autho- 
rity, which  we  cannot  aUow  to  be  questional  at 
an  in  anv  subseqfuent  proceeding,  unless  it 
AmM  indeed  be  proved  that  the  process  itself 
had  somehow  been  procured  by  fraud,  or  that 
some  improper  mode  of  obtaining  the  judg- 
ment had  been  resorted  to^  Notiung  of  that  sort 
is  jrapnted,  nor  ia  there  anything  said  against 
tiie  dccirion,  except  that  the  party  condrained 
himself  thinks  proper  to  complain  of  it,  and  to 
say  that  it  was  an  unjust  one ;  for  that  is  the 
result. 

He  also  in  this  affidavit  repeats,  what  was 


stated  before  us  on  that  occasion,  that  there 
was  a  conspiracy  among  the  ge&tkmen 
of  the  bar  to  prevent  his  practising,  from  jea- 
lousy, I  beheve,  of  his  chandes  of  success* 
That  being  on  this  affidavit,  I  think  it  due 
to  those  gentiemen,  and  to  the  profession 
at  large,  to  say,  on  my  recollection  of  the  eaae, 
that  nothingof  that  kind  appearedinthe  slightest 
degree  probable;  there  is  no  foundation  for 
any  of  ^ose  attacks  made  upon  other  peraons 
wmch  alone,  by  being  proved,  could  have  shown 
that  the  party  himsdf  was  not  subject  to  very 
serious  censure. 

Nothing  of  that  land  was  attempted  to  be 
proved  in  evidence — it  was  only  surmised  as  ^ 
upon  the  present  occasion;  I  tnink  it  right 
also  to  add,  that  my  opinion  was  formed  much 
more  upon  the  affidavits  that  had  been  used 
by  the  party  himself,  detailing  all  the  circum- 
stances of  his  own  case,  than  by  anything  else 
that  had  occmred  iqxm  that  occasion.  I  think 
it  due  to  those  who  are  concerned  to  take  that 
share  of  the  responsibility  of  the  judgment 
upon  myself  and  to  state  that  I  believe  that 
the  opinion  of  the  judges  at  large  was  mainly 
ii^uenced  by  what  appeared  on  the  same  state- 
ment. 

Under  these  circumstances,  I  think  that 
really  it  is  almost  trifling  with  our  time,  and 
the  principles  upon  which  all  matters  in  public 
courts  of  justice  must  proceed,  to  say  that  with 
80  very  slight  a  complaint  of  what  has 
been  done  on  former  occasions,  it  is  hnpossible 
to  give  the  least  weight  to  the  application  that 
is  now  made  on  the  assumption  thiat  the  decision 
was  wrong.  Then  supposing  that  it  was  right:-— 
a  person  who  has  been  disbarred  by  the  Society 
of  Gray's  Inn  for  conduct  which  they  thought 
requirea  them  to  act  in  that  manner,  and  fbr 
conduct  which  aH  the  judges  of  England  agreed 
with  them  in  thinlung  necesswily  led  to 
the  same  result  —  a  person  in  that  situation 
could  not  possibly  be  admitted  to  practise  aa 
an  attorney.  It  is  very  important  to  distin- 
guish, in  these  cases,  tietween  the  idea  of  pu- 
nishing individuals,  which  may  sometimes  be 
proper,  as  examples  must  be  set,  and  the  prin- 
ciple oif  protecting  the  public  against  the  prac- 
tices of  those  who  are  convicted  of  improper 
conduct* 

This  gentleman  appears  certainly  to  have 
laboured  under  an  unhappy  incapacity  to  dis- 
cover what  it  was  that  mignt  be  reasonably  ex- 
pected from  a  gentleman  in  tiie  situation  that 
ne  then  filled,  and  to  have  shown  that  by  coa- 
duct  which  certainly  leaves  my  mind  fully 
impressed  with  the  opinion  that  he  is  not  an 
individual  who  ou^ht  to  receive  the  sanction  of 
this  court  to  practise  as  aa  attorney. 

It  is  with  yety  great  regret  that  upon  such 
occasions  one  suspects  or  hears  that  a  persob, 
in  consequence  of  what  has  happened,  may  be 
deprived  of  the  means  of  obtainmg  a  liveUhood, 
such  as  he  might  have  done  if  he  had  conducted 
himself  otherwise ;  but  we  are  not  responsible 
for  those  consequences; — ^we  are  responsihle 
to  the  profession,  and  to  the  public,  for  the 
superintendence  which  is  placed  in  our  hands 
over  the  conduct  of  all  the  members  of  all 
branches  of  it. 
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Superior  CowrU:  IZoZb.— Fiee-CAonce^for. 


It  appears  to  me  it  is  quite  impossible  to 
•  listen  to  this  application. 

The  re-admission  was  accordingly  refused. 


RECENT  DECISIONS   IN  THE   SUPE- 
RIOR  COURTS, 

aEPOBTBD    BT    BABBI8TBB8    OF   THB    SBTBBAL 
C0UBT8. 


lEUIIf  Ciniit. 

PRACTICE.  —  SETTING    ASIDE    FI.   PA.    FOR 
IRREGULARITY. 

Where  a  party  is  desirous  of  setting  aside  a 
^.  fa.  for  irregularity,  on  the  ground  of  a 
defect  tfi  the  form  of  the  Order  under  which 
it  was  issued,  the  application  should  be  to 
'  set  aside  the  order. 

This  was  a  motion  to  set  aside  B,Ji.fa'  which 
had  been  issued  in  pursuance  of  an  order  for 
the  payment  of  costs,  on  the  ground  of  irregu- 
laris, the  order  having  omitted  the  name  of 
<)ne  of  the  parties  liable,  and  the  Ji.fa.  follow- 
ing the  terms  of  the  order. 

The  Master  qfthe  Rolls  said,  the  application 

should  have  been  to  discharge  the  order  and 

iheji.fa,  issued  in  pursuance  of  it,  and  not  the 

Ji.fa.,  for  the  latter  being  in  accordance  with 

the  order  was  perfectly  regular. 

Motion  refused  with  costs. 

Potts  V.  Dutton.    November  20,  1845. 


PRACTICE. — service  OF  COPY  BILL. — CON- 
BTRUCTION  OF  28TH  ORDER  OF  MAY, 
1845. 

Where  a  bill  was  served  previously  to  Oct. 

1845,  OB  order  may  be  obtained  as  of  course 

for  entering  a  memorandum  of  service,  aU 

though  more  than  twelve  weeks  may  have 

elapsed  since  the  service. 

If  an  appheation  to  the  court  becomes  neces- 
sary, under  the  28th  Order  of  May  1845, 
for  leave  to  enter  a  memorandum  of  service, 
the  court  must  be  satisfied  that  the  order  is 
not  sought  for  the  purpose  of  delay. 

The  bill  in  this  case  was  filed  in  July  1844, 
and  the  defendants  being  very  numerous,  it  was 
deemed  advisable  to  serve  the  greater  part  of 
them  with  a  copy  of  the  bill.  As  to  several  of 
them  service  had  been  effected  before  the  Orders 
of  1845  came  into  operation,  but  many  others 
were  yet  to  be  served,  and  the  16th  Order  of 
May  1845,  Art.  2,  having  directed  that  service 
of  a  bill  must  be  made  unihin  twelve  weeks  from 
the  filing  of  the  bill,  unless  the  court  should 
give  leave  for  such  service  to  be  made  after- 
wards, while  the  24th  Order  of  Aug.  1841,  di- 
rected, that  the  plaintiff  should  enter  a  memo- 
randum of  such  service  at  the  Six  Clerks  Office, 
he  first  obtaining  on  motion,  without  notice^  an 
order  for  leave  to  make  such  entry,  which 


should  be  granted  on  the  court  being  satisfied 
of  a  copy  of  such  bill  having  been  served,  and 
of  the  time  of  such  service,  two  questions  had 
arisen — 1st.  Whether  as  to  those  defendants 
who  had  been  served  previously  to  the  Orden 
of  May  1845  coming  mto  operation,  a  spedal 
application  was  necessary  for  leave  to  enter  a 
memorandum  of  service  ?  and  2ndly.  Whether 
as  to  others  any  special  circumstances  beyond 
those  above  stated  were  necessary  to  justi^the 
court  in  granting  the  order?  The  plaintiff, 
therefore,  now  moved  for  leave  to  enter  the 
memorandum  of  service. 

Mr.  Kindersley  for  the  motion. 

7%e  Master  of  the  RoUsbM,  that  the  Orders 
of  May  1845,  did  not  apply  to  those  defendants 
who  had  been  served  previously  to  those  orders 
coming  into  operation,  and  therefore,  as  to  them 
the  order  would  be  made  as  of  course.  With 
regard  to  the  defendants  who  came  within  the 
28th  of  tbose  Orders,  as  the  granting  the  appli- 
cation was  a  matter  of  discretion  with  the  court, 
the  court  must  be  satisfied  that  the  application 
was  not  made  for  the  purpose  of  debiy,  or  for 
any  improper  object. 

Mr.  Kindersley  said,  that  one  of  the  defend- 
ants was  resident  in  Italy,  and  as  to  him  it  was 
asked,  that  service  on  or  before  the  1st  of  Jan* 
next  might  be  deemed  good  service. 

The  Master  of  the  Rolls  said,  that  was  a 
special  case. 

Fordyce  v.  Brydges,    Nov.  20, 1845. 


Vitt*€%Knti\lox  itn(0)t  Kknn. 

PRACTICE. — SERVICE   OF   SUBPGBNA. —  33BD 
ORDER  OF   MAY   1845. 

Service  ofsubpoma  allowed  $g9on  a  jMorty  re- 
siding  at  Jiaden-Baden :  permission  being 
given  to  serve  Asm  anywhere  within  the 
duchy. 

Mr.  Headlam  moved,  under  the  33rd  Order 
of  May  last,  for  leave  to  serve  the  defendant, 
Dickenson,  with  the  subpcena.  The  aflSdavit 
stated  that  Dickinson  had  been  staying  at 
Baden-Baden  for  the  last  three  years,  with  the 
exception  of  an  occasional  residence  of  two  or 
three  months  at  Munich.  The  affidavit  was 
sworn  on  the  31st  of  October,  and  further 
stated  that  the  deponent  had  received  informa- 
tion of  Dickenson's  address,  and  that  he  had 
taken  up  his  residence  at  a  German  hotel,  with 
the  intention  of  avoiding  his  English  acquaint, 
ance,  but  without  any  intention  of  removing 
his  quarters.  It  did  not  appear  that  the  depo. 
nent,  although  informed  of  Dickenson's  place 
of  abode  at  Baden-Baden,  had  personally  seen 
him. 

His  Honour  granted  the  motion,  and  gave 
leave  to  serve  the  subpoena  upon  the  defendant 
at  any  place  within  the  duchy  of  Baden. 

Preston  v.  Dickenson,  M.  T.,  1845. 
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efutn'%  ISenrl. 
(Before  the  Four  Judges.) 

CIBTIOBARI. — 8S8SIONB.  —  FBES.  —  CLBRK 
OF  THE   PEACE. 

A  tMe  offeee  to  he  received  by  the  clerk  of 
the  peace  was  settled  by  the  Justices  at 
fuarier  sessions,  and  sanctioned  by  the 
judges  of  assize  for  that  county ,  accmrdi 
to  the  provisions  of  the  57  Ueo,  3,  c.  91. 
Tie  justices,  at  a  subsequent  quarter  ses- 
sions, made  an  order  that  the  clerk  of  the 
peace  shall  not  in  future  receive  certain 
fees  so  allowed,  namely  ,fees  from  drfendants 
in  misdemeanors. 

Hddy  that  a  certiorari  woidd  tie  to  remove 
into  this  court  an  order  so  made  by  the 


Held,  that  the  clerk  of  the  peace  was  legally 
entitled  to  the  fees  so  allowed,  and  that  the 
sessions,  of  their  own  authority,  had  no 
power  to  isaUow  any  of  the  fees  that  had 
been  so  allowed  by  the  judges  qf  assize* 

A  WBiT  of  certiorari  had  been  obtained  by 
the  defendant  Coles,  the  clerk  of  the  peace  for 
the  county  of  Somerset,  to  remove  into  this 
court  an  order  made  by  justices  at  quarter 
ses&ions,  by  which  he  was  forbidden  to  take 
fees  from  diefendants  in  cases  of  misdemeanors. 
In  1826  a  table  of  fees  was  settled  by  the  jus- 
tices of  Somerset  at  the  general  quarter  ses- 
sions, and  afterwards  submitted  to  and  ap- 
proved of  by  the  judges  of  assize,  accordinff  to 
the  proTinons  of  the  67  Geo.  3,  c.  91.  About 
two  years  ago,  a  motion  was  made  by  a  magis- 
trate at  quaiter  sessions,  and  ultimately  carried 
by  a  small  maiority,  that  no  fees  should  in  future 
be  taken  by  the  clerk  of  the  peace  from  defend- 
ants in  misdemeauors.  This  order  being 
brooffht  up  by  certiorari,  a  rule  nisi  was  ob- 
tained for  the  purpose  of  quashing  it. 

Sir  F.  Thesiger,  Attorney-General,  Sir  F. 
KeUy,  Solicitor-General,  and  Mr.  M,  Smith, 
now  showed  cause. 

1.  It  was  contended,  that  under  the  circum- 
stances of  die  case,  a  writ  of  certiorari  did  not 
lie.  The  writ  does  not  lie  to  remove  any  other 
than  judicial  proceedings.  Rex  v.  Lloyd  j^ 
Jacob's  Law  Dictionary,  tit.  Certiorari.  2.  lliat 
the  ckrk  of  the  peace  had  no  right,  by  common 
law  or  by  statute,  to  take  these  fees,  and, 
therdm,  that  the  ordeY  was  a  nullity.  The 
ttatute  8  &  9  Vict.  c.  114,  had  been  passed  for 
the  purpose  of  abolishing  fees  of  this  descrip- 
tbn. 

Mr.  Crowder,  Mr.  Serjeant  Kinglake,  and 
Ur.  Moodj,  ia  support  of  the  rule. 

1.  The  rule  has  oeen  enlarged,  and  therefore 
it  is  now  too  late  to  object  to  the  issuing  of  the 
certioiari.  Rex  v.  Hartshorn.^  2.  The  defend- 
ant, if  he  has  not  a  common  law  right  to  these 
fees,  has  at  least  a  right  to  take  them  by  cus- 
tom, which  has  been  recognised  by  the  statutes 
55  Geo.  3,  c.  50,  and  57  Geo.  3,  c.  91 ;  Regina 


*Cald.309. 
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V.  Baker, ^  A  table  of  fees  has  been  sanctioned 
by  the  judges  of  assize,  and  it  is  not  competent 
for  iustices  at  quarter  sessions,  of  themselves, 
to  abrogate  a  scale  of  fees  which  has  been  so 
allowed. 

Lord  Denman,  C.  J.  —  It  appears  to  me  that 
this  order  cannot  be  sustained.  The  first 
document  to  which  I  have  to  refer  in  this  case 
is  a  table  of  fees  which  was  made  in  the  year 
1826,  under  the  authority  of  an  act  of  parUa- 
ment,  and  with  the  sanction  of  two  judges  then 
going  circuit  in  this  county.  That  table  is 
primd facie  a  statement  of  fees  that  ought  to  be 
paid,  and  must  be  considered  to  be  an  enu- 
meration of  those  which  the  judges  had  found 
to  be  legally  due.  It  appears  to  me,  from  the 
import  of  the  statute,  that  the  iudges  had  no 
power  to  create  these  fees,  but  they  nad  power 
to  ascertain  and  prescribe  those  which  legally 
had  been,  and  those  which  for  the  future  should 
be  paid.  But  those  which  were  to  be  paid 
were  required  to  be  fees  to  which  the  party  nad 
been  liable  before  the  making  of  the  order.  I 
am  not  sure  that  it  is  not  a  proper  argument  to 
say  that  this  alone  is  sufficient  to  give  validity 
to  the  fees;  but  in  addition  to  this,  it  is  per* 
fectly  clear,  from  the  55  Geo.  3,  c.  50,  that  fees 
of  this  description  were  formerly  payable  on 
the  part  of  the  defendants ;  and  if  so,  then  it  is 
quite  clear  that  the  sessions  here  have  assumed 
more  power  than  properly  belongs  to  them, 
when  they  say,  as  tney  do  in  this  order,  that 
none  of  these  fees  shall  be  payable  in  future. 
Then,  having  these  matters  brought  before  u» 
in  this  manner,  we  are  bound  to  say  that  the 
rights  of  the  officer  of  the  court  having  been 
thus  judicially  ascertained,  the  sessions  have, 
in  making  this  order,  assumed  a  power  which 
does  not  properly  belong  to  them.  It  is  need- 
less, therefore,  to  enter  on  the  question  of  juris- 
diction ;  for  in  a  case  of  great  importance,  as 
this  is,  we  are  bound  to  tell  the  quarter  ses- 
sions that  they  have  not  proceeded  m  the  man* 
ner  in  which  the  law  warrants  them.  I  am  ol 
opinion  that  this  order  must  be  quashed. 

Williams,  J.  —  It  has  been  properly  con- 
ceded by  those  who  opposed  this  rule,  that 
if  any  fees  were  legally  payable  this  order  could 
not  be  supported,  for  it  suppressed  all  fees 
without  exception.  For  the  reason  already 
stated  by  Lord  Denman,  it  is  dear  that  this 
order  cannot  be  sustained.  The  57  Geo.  3,  e. 
91,  did  not  give  the  power  of  making  new  fees, 
but  it  is  clear  that  fees  of  some  sort  must  have 
been  payable  before  these,  and  it  was  within 
the  competency  and  jurisdiction  of  the  quarter 
sessions  and  judges  of  assize  to  ascertam  and 
regulate  them.  By  the  55  Geo.  3,  the  matter 
was  carried  further;  from  that  statute  there 
was  a  distinct  recognition  of  fees,  which  were 
at  that  time  due  and  payable.  The  statute  oC 
the  8  &  9  Vict.  c.  114,  might  have  had  the 
effect  of  inducing  some  hesitation  on  the  part 
of  the  court,  if  it  could  be  seen  that  the  order 
only  did  that  which  that  act,  passed  since  the 
date  of  the  order,  had  also  done ;  but  it  was 
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not  necessary  to  adrert  to  that  statate,  for  the 
order  was  not  in  substance  a  mere  anticipation 
of  its  provisions.  It  seems  that  there  are  cer- 
tain stsffes  of  jNTOceediogs,  and  certain  fees,  to 
which  that  act  did  not  apply.  It  does  not,  for 
instanoe,  apply  to  the  case  of  a  travaser;  hnt 
this  order  applies  to  all  fees  whatever,  and  does 
BOt  leave  any  case  untouched. 

Coleridge^  J.  — - 1  am  entirely  of  the  same 
0|HnioB.    It  appears  to  me  that  this  order  is 
inconsistent  with  what  has  been  done  with  re- 
spect to   the   table  of  fses,  ascertained  and 
•etUed  under  the  authori^  of  the  57  Geo.  3. 
The  argument  in  favour  of  the  order  puts  the 
matter  too  high,  when  it  supposes  that  all  fees 
whatever  are  alKdished,  or  that  none  whatever 
oan  be  taken  by  the  derk  of  tl^  peace,  because 
he  was  not  an  officer  immediately  entitled  at 
the  common  law  to  take  fees.    It  is  certainly 
well  known  that  the  clerk  of  the  peace  is  an 
officer  who  has  been  created  in  comparatively 
modem  times,  but  when  he  was  created  he 
became,  by  analogy  to  the  derk  of  assise,  enti- 
tled to  fees  of  that  sort  which  had  been  jpaid  to 
that  old  and  immemorial  officer.  But  dus,  after 
all,  must  be  dedded  on  the  modem  statutes. 
Under  the  authority  of  one  of  those  statutes 
the  table  of  fees  was  created.     It  therefore 
becomes  a  question,  how  far  what  was  then 
dbne  can  be  justified  in  point  of  time.    That 
•fcatute  enabled  the  sessions  to  ascertain  and 
•etde  the  fees  and  allowances,  and  this  labour 
Is  to  be  performed  in  the  most  ddiberate  man 
ner :  for  the  ascertaining  and  settling  are  to  be 
done  at  one  sessions,  to  be  again  considered  at 
another,  and  the  table  then  agreed  on  is  to  be 
Bubmitted  to  thejndges  of  assize,  who  are  to 
certify  and  oonnrm  or  alter  the  same,  as  to 
them  may  seem  fit.     When  the  final  allowance 
has  been  made  bv  the  judges,  the  clerk  of  the 
peace  has  no  rignt  to  take  any  other  fees  but 
what  are  set  forth  in  the  table,  until  the  same 
process  shall  have  been  gone  over  again,  and  a 
new  table  established,    it  is  a  strong  matter  of 
inference  in  &vour  of  his  right  to  take  the  fees 
•et  forth  in  the  table,  that  he  is  restricted  from 
taking  any  other  fees  besides  those  which  are 
there  put  down.    The  onus  of  showing  that 
those  fees  which  are  on  the  table  are  iUegal 
was  dearly  cast  upon  the  other  side.    It  was 
■uffident  for  the  derk  of  the  peace  to  show 
that  the  fees  he  took  were  authorised  by  tiie 
fsMs,  and  unless  those  fees  are  proved  to  have 
iMen  legally  disallowed,  he  ia  entitied  still  to 
take  them.    They  do  not  appear  in  this  case  to 
have  been  legally  disallowed  by  this  order,  and 
this  rule  must  therefore  be  absolute. 
Wightmant  J.,  concurred. 

Rule  absolute. 
J%e  Queen  v.  Edward  Coles,  Michaehoas 
Term,  1845. 


^'s  BsMcA.— a  B.  PrucHee  CotsrL 


a  member  ofUefwrnSbg,  is  sufieieni,  though 
it  be  not  sworn  that  the  deponent  had  sA- 
sequentiy  catted  at  the  house  and  ascertained 
that  the  rule  had  been  delivered  to  the  de- 
fendant. 

WooUych  moved  to  make  absolute  arule  nisi 
to  compute,  upon  an  affidavit  stating  that  the 
rule  had  been  served  v^n  the  sister  of  the  de- 
fendant's  wife,  at  the  dwelling  house  of  the 
defendant,  and  that  the  sister  was  a  resident 
member  of  the  defendant's  family.  A  doubt 
had  been  expressed  by  one  of  the  masters  as  to 
whether  the  affidavit  was  sufficient,  as  it  con- 
tained no  statement  that  the  deponent  had  sub- 
sequentiy  called  and  ascertained  that  the  rule 
baa  come  to  the  defendant's  hands.  It  was 
submitted,  however,  that  as  the  feets  stated 
would  raise  a  presumption  that  the  rule  had 
come  to  the  defendant's  hands,  nothing  fur- 
ther was  necessary,  and  that  the  affidavit  was 
sufficient. 

Patteson,  J.,  (after  consulting  the  master.) — 
The  affidavit  states  that  the  sister-in-law  is  a 
member  of  the  defendant's  fEimily.  I  think 
that  will  do. 

Rule  granted. 

Pook  V.  Euq^hael,  Michaelmas  Term,  IS45, 


PLAINTIPP  IK  ERROR. — LIARILITT  TO  COtTB 
OP  THB  DAY* 


Qteett's  ISenct  Vnirtfrc  Cowrt. 

RULR   TO  GOMPUTB,  8BRVICR  OP. 

An  qfidavit  stating  that  a  rule  nisi  to  compute 
was  served  upon  the  defendant's  sister-in 


y\J(fa  plaintiff  in  error  give  notice  oftrialqfam 
issue  in  fact,  and,  without  eountermawSfUf 
such  notice,  withdraw  the  record,  he  may  be 
compelled  to  pojf  the  costs  cfthe  dag. 

JB^irv/oio  moved  tiiat  the  plaintifr  in  error 
might  be  called  upon  to  pay  the  costs  of  the 
day,  upon  an  affidavit  stating  that  an  issue  in 
isxX  bald  been  joined  on  the  4th  of  April;  that 
notice  of  trial  had  been  given  for  the  Middlesex 
sittinifs  after  last  Trinity  Term;  tiuit  the  said 
plaintiff  did  not  proceed  to  trial,  nor  counter- 
mand  notice  thereof,  but  withdrew  the  records 
He  admitted  that  he  could  find  no  authority 
for  the  present  application :   the  practical  trea- 
tises only  said,  that  when  in  error  issue  is 
joined  upon  matter  of  &ct,  the  defendant,  *  rs 
well  as  tne  plaintiff,  may  cany  down  the  cause 
to  trial,  without  a  rule  lot  trymg  it  by  proviso, 
rridd.  9th  ed.  1175 ;  Cfaitt  Archb.  8th  ed.  504.) 
It  might  be  objected,  that  as  the  defendant 
in  error  had  an  opportunity  of  carrving  down 
the  cause  to  trial  nimsdf,  ne  coula  not  oJl 
upon  the  plaintiff  for  the  costs  of  the  day;  but 
it  was  submitted  that  there  could  be  no  force 
in  the  objection.    It  had  not  been  thought  safe 
to  apply  for  judgment  as  in  case  of  a  nonsuit^ 
for  it  seems  tnat  the  defendant  in  replevin,  is 
considered  not  to  be  within  the  statute  14  Greo. 
2«  c.  17i  (giving  defendants  the  right  to  move 
for  judgment  as  in  case  of  a  nonsuit,)  because 
he  IS  at  liberty  to  carry  down  the  record  to  trial 
himself.    Denms  y.  TUnnis,    2  Saund.  336« 
n.  (4). 

Patteson,  J. — I  can  see  no  reason^  wBj, 


law,  at  his  (koMng  house,  and  that  she  wasl  under  the  cnrcumstances  stated  in  the  affidayi^ 


.  Smptnor  ComrU:  Emqheqmr. — CSkMMiy  Sittings. 


a  plaintiff  in  error  should  not  pay  the  costs  of 
the  day,  and  you  may  take  a  rule  absolute  in  the 
first  instauce. 

Rule  absolute. 
GreviOe^tq^T,  Spardmg,  (in  error) ;  Michael- 
mas Term,  Nov.  8,  1845. 

Sxc|i4«tt. 

ATTOBNBY*8   BILL.  —  TAXATION.  —  PARTY 
LIABLE. 

A  poriy  liable  to  wntnbute  to  afimd,  out  qf 
which  an  attorney's  biUisto  be  paid,  is  not 
a  '* party  liable  to  pay"  such  bill  within  the 
meaamg  of  the  38<A  soetion  of  the  6^7 
Vic,  c.  73.  and  cannot  therefore  apply  for 
tCsrtesafUMi. 

Quesre,  as  to  whether  this  court  has  any  Juris- 
Setion  to  order  the  taxation  of  a  bUl  for 
business  done  on  the  crown  side  qf  the  Court 
of  Qseen*s  Bench. 

A  BULB  had  been  obtained  callinff  on  Mr. 
Barber,  an  attorney  of  this  court,  to  show  cause 
why  his  bill  of  costs  should  not  be  referred  for 
taxation. .  It  appeared  that  the  costs  were  in- 
curred for  busmess.done  utmxi  the  retainer  of 
the  surveyor  of  highways  for  the  township  of 
Raatikk,  in  defending  certain  indictuutpta 
wUdi  Ittd  been  prefer  red.  The  present  appli- 
catioB  wsa  made  on  behalf  of  the  Manchester 
and  Leeds  Railway  Company,  and  certain  other 
rale-payers  of  the  towns&p. 

Martin  and  Addison  showed  cause.  — ^This 
court  has  no  jurisdiction,  to  order  the  taxation 
of  a  bm  for  business  done  on  the  crown  side  of 
tiie  Court  of  Queen's  Bendi.  A  simSar  anpli- 
cation  had  been  made  to  Cbleri^e,  J.,  and  he 
rinsed  an  order.  The  37th  section  of  the  6  &  7 
Vie.  c  73,  enables  "  the  party  chargeable  by 
aueh  but'*  to  apply  for  its  taxation ;  but  it  can- 
not be  said  that  tne  rate-payers  are  the  parties 
chargeaUe  within  the  meanm^  of  that  section, 
£Dr  it  18  the  surrc^or  who  retains  the  attorney, 
and  who  makes  tne  rate  for  the  nurpose  of  re- 
imburnnK  himself.  Neither  aoes  this  case 
eomewi£n  ^e  3Sth  or  39th/ sections,  the 
fonner  of  which  applies  to  persons  "  Uable  to 
m**  die  bill,  though  not  the  "party  charge^ 
ai4e  /"  and  the  latter  rebtes  to  applications  by  a 
cestiu  one  trust,  in  cases  in  which  a  tfustee  is 
chamable  by  tlie  bill. 

fSwmles  and  Hoggins,  in  support  of  the  rule. 
— Hie  38th  section  is  expressly  framed  to  meet 
this  case,  in  which  the  rate-payers  are  Uable  to 
pay  the  bill,  although  they  are  not  the  parties 
^largeahle.  The  surveyor  has  no  interest  in 
the  natter ;  but  the  rate-payers  come  withhi 
bolih  the  spirit  and  the  equity  of  the  section. 
The  olject  of  the  leoislature  was,  to  enable  any 
person  to  tax  the  bifi  who  had  a  real  interest  in 
It.  \Bolfe,  B. — Is  each  rate-payer  to  apply  for 
taxation?!  A  taxation  on  tne  application  of 
ene  would  be  a  taxation  on  behalf  of  all,  in  the 
aame  way  as  a  bill  might  be  taxed  by  one  of 
■evcial  ccetni  que  trusts. 

PoBoeif  C.  0.— The  rule  must  be  discharged. 
The  qauiUofl  ie»  whether  a  person  who  as  a 


rate-pa^rer  contributes  to  a  fund  out  of  which 
the  bill  is  to  be  paid,  is  a  person  "  Ikble  to 
pay,"  within  the  meaning  of  the  38lh  sectkm. 
It  seems  to  me  that  such  a  case  comes  jieither 
within  the  language  nor  the  spirit  of  the  sec- 
tion. I  can  nardly  imagine  that  it  was  ior 
tended  to  give  to  persons  having  this  spedes  of 
interest  any  right  to  tax  the  biU,  wiUiont  an 
express  provision  to  that  effect.  In  truth, 
there  is  another  mode  by  which  these  ratfr. 
payers  may  protect  themselves,  namely,  by  ob* 
jeering  to  the  accounts  before  the  justices  at 
sessions. 

Parke,  B. — I  do  not  think  it  necessary  to 
give  an  opinion  as  to  whether  it  is  open  to  this 
court  to  order  the  bill  to  be  taxed,  the  business 
having  been  done  on  the  crown  side  of  the 
Courtof  Queen's  Bench;  but  I  am  strongly 
inclined  to  think  that  a  common  authority  la 
Cpven  to  all  the  courts.  As  to  the  real  oues- 
tion,  it  appears  to  me  that  a  person  liable  to 
contribute  to  a  fund  out  of  which  the  bill  is  to 
be  paid,  is  not  a  party  "  liable  to  pay"  the  bill* 
witnin  the  meaning  of  the  38th  section ;  and 
upon  that  ground  the  rule  must  be  dis» 
charged. 

Aiierson,  B. — A  rate-paver  is  not  one  of 
those  persons  who  arc  **  liable  to  pay"  the  bill 
to  the  attorney  or  surveyor.  He  is  clearly  not 
liable  to  the  attoinev ;  and  how  can  it  be  said 
that  he  is  liable  to  tne  surveyor  ?  The  parties 
are  not  without  a  remedy,  for  if  thejr  have  any 
real  ground  for  taxation,  it  i^  their  doty  ta 
apply  to  the  magistrates  at  the  time  of  passing 
the  accounts,  and  the  magistrate  would  neglect 
their  dut^  if  they  allowed  the  accounts  to  be 
passed  without  Uie  surveyor  undertaking  to 
have  the  bill  taxed. 

Rolfe,.  B.->Under  the  27th  section  of  the 
Highway  Act,  (5  &  6  Will.  4,  c.  50,)  the  sur- 
veyor has  power  to  make  a  rate,  but  the  44th 
section  requires  him  to  lay  his  accounts  before 
the  justices  at  a  special  sessioos. .  Then  sup- 
pose the  case  of  a  surveyor  having  paid  a  bill 
without  a  proper  taxation, — his  accounto  would 
not  be  passed  unless  he  got  the  bill  taxed.  It 
would  lead  to  lusurmountable  difficulties  if  wa 
were  to  hold  that  persons  having  any  possible 
interest  were  entitled  to  apply  to  have  a  bill 
taxed. 

Rule  discharged,  witii  coster 

In  re  Barber.  Exchequer.  Michaelmas 
Term,  18  Nov.,  1846. 


Tbarsday 
Friday    . 
Saturday 
Monday 
Tuesday 


.  CHANCERY  SFITINGS. 

After  MiehaOmas  Term,  1845. 

IrOrH  Cfsitrenor. 
Dec. 


The  1st  Seal. 
Petition-day. 

•    Appeals. 


Common  Law  SUHngs.-^Masters  Extra,  in  Chancery. 


Satordaj  . 
Monday      , 

Toesday     . 

Wednesday 
Thursday  . 
Friday  .  . 
Saturday  . 
Monday      . 

Tuesday    . 

Wednesday 
Thursday  . 
Friday  .  . 
Saturday     • 

Monday    . 
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i»a0ter  of  t|^  ISoKg. 
Thursday    .     Dec.  4    Motions 
Friday  ....    5  5  Pe*»^oo»— The   unopposed 

[Pleas,  Demurrers,  Causes, 
Further  Directions,  and 
Exceptions. 
( Petitions— The   unopposed 
^     first. 
Motions. 
.  11  )  Pleas,  Demurrers,  Causes, 
.  12  >     Further  Directions,   and 
.  13 )      Exceptions. 
•  15    Motions, 
^g  ( Petitions— The  unopposed 
(     first. 
.  17  1  Pleas.  Demurrers,  Causes, 
>  18  V     Further  Directions,  and 

19 )      Exceptions. 
.  20    Motions. 

1  Petitions— The   unopposed 
first.  ' 

Short  Causes  and  Consent  Causes  erery  Tues- 
day at  the  sitting  of  the  court. 

NoTicB.— Petitions  must  be  presented,  and  copies 
left  with  the  secretary,  on  or  before  the  Saturday 
preceding  the  Tuesday  on  which  it  is  intended  they 
should  be  heard.  Those  requiring  service  must  be 
presented  on  or  before  the  Friday  preceding. 

VUt'€i&nttUox  of  Cnglanlr. 

Thursday  .    Dec.  4    The  1st  Seal. 

Friday  .  .  sS  (Pot»^on  -  day   and    Short 

,  '    '    '        L     Causes 

Saturday  ...    6) 

Monday  ,    .    .    8  J.  Pleas  and  Demurrers. 

Tuesday  ...    9) 

Viuse^iBnttlUx  Unigit  IBrtirt. 
Tuesday     .    Dec.  2    Bankrupt  Petitions. 
Thursday   ...    4    The  Ist  Seal. 
Fridar  ....    5    Short  Causes  and  Causes. 
Monday     ...    8    Bankrupt  Petitions. 

VtcMTtancellor  SlSifgram. 
Thursday   .    Dec  4    The  1st  Seal 


Friday   '.  ,    .    .  3    Pleas,  &ci 

Saturday  ...  6    Short  Causes,  PeUUons,&c. 

Monday  .    .    .  8 )  ,^,        ^ 

Tuesday  .    .    .  9  (  ^^®"»  Demurrers,  &c. 

The  Vice-Chancellor  of  England  will  not  sit  on 

the  19th  December,  and  the  business  arranged  for 

ro?*^  '*'*"  ^®  transferred  to  the  day  preceding,  m 

[The  rest  of  the  Sittings   Paper  will  appear  in 

our  next  number.] 


COMMON  LAW  SHTINGS. 

XtDOLESVX. 

Wednesday  Not.  26 ) 

and  daily  to         >  Common  Juries. 
Wednesday     Dec.  3 
Thursday    .    Dec.  4 

«r  /^^,^^y  to         f  Special  Juries. 
Wednesday    .    .  lo  J 

LONDON. 

Friday  •    .    Dec  12    Adjournment  day. 


Comntott  VUaiK. 

MIDDLBSBX. 

Wednesday  Not.  26 ) 

and  daily  to         \  Common  Juries. 
Saturday     .     .     .  29 ) 

LONDON. 

Thursday    .    Dec.  4    Adjournment  day. 

The  three  Special  Juries  appointed  for  Mod* 
day  Dec.  1st,  are  disposed  of;  and  only  me  of 
those  for  the  following  day  (Tuesday)  remains  for 
trial. 


NOTICE. 

mcha$lmat  Term,  9  VicU,  24t&  Nov.  1845. 

The  Court  will  on  Tuesday,  the  2Srd  Dec.  next, 
hold  a  Sitting,  and  will  proceed  to  giro  judgment 
in  certain  of  the  matters  standing  OTer  for  the  con- 
sideration of  the  Court. 

By  the  Court. 

fixctet|iur  of  9Iea0. 
After  Michaehnas  Term,  1854. 

MIDDLESEX. 

Friday  .    ,    Not.  26    Common  Juries. 

Thursday 

Friday 

Saturday 


Monday 

Tuesday 

Wednesday 

Thursday 

cVraay 

Saturday 

Monday 

Tuesday 

Wednesday 


.    .      29 
.Dec  1 


.    .Dec  1\ 

T    .'    ".     l\ 
.    •    .     4j 

.     .    .    .    5A ' 

.     .    .    .    6\ 
.     .     .     .    8  ^  S 


j^g  I  Customs  &  Com*  Juries. 
Excise  &  Com.  Juries. 


Common  Juries. 


9 
.10 


Special  Juries. 


Thursday  . 
I'hursday     . 
Friday    . 
Saturday 
Monday 
Tuesday    . 
Wednesday 

Thursday     « 
Friday    •    . 
Saturday    . 
Monday     • 
Tuesday    . 


.  Common  Juries. 


LONDON. 

Nov.  27    To  A^'oum  only. 
Dec.  11     Adjt.l5ay,Com.  Juries. 

.    .  12^ 

.    .  IS 

•    .  15 
.    .      16 

.  .    irj 

.     .18\ 

.    .  19 

.    .    20  V Special  Juries. 
.    .    22 
.     .    23] 


The  Court  will  sit  at  ten  o'clock. 


MASTERS  EXTRAORDINARY  IN  CHAN- 
CERY. 

From  21ft  Oct,  to  Nov.  22nd,  1845,  both  inelutwe, 
with  datei  when  gazetted* 

Henderson,  Alfred,  Bristol.    Not.  28. 

Jones, Edward  Bryan,  Newtown,  Montgomery.  Nor. 

Robertt,  Hugh  BeaTer,  Bangor,  Carnarron.    Nor. 
21. 

Shipman,  Robert  Milligao,  Manchester.    Oct,  31  • 


Bimkrupts. 
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DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

From  Sift  Oei.  to  Nov.  f9nd,  1845,  both  hulutivo, 
with  dates  when  ffa%otttdm 

Oalswortfay,  John  and  William,  and  Walter  Watts, 
Solidtora  and  AttorneySt  flo  far  as  regards  the 
said  Walter  WatU.     Not.  4. 

Moore,  Manriee  Peter  and  Richard  RasUU,  Attor* 
neys  and  Solicitors,  New  Sleaford.    Not.  14. 

Raisonde,  Willougbby,  and  Edward  William  Goo- 
dby,  Gray*B  Inn,  Attorneys  and  Solicitors, 
Not.  13. 

Turner,  William,  and  William  Tanner,  Jan. ,  Bris- 
tol, Attorneys.    Not.  14. 


BANKRUPTCIES  SUPERSEDED. 

From  Slit  Oct.  to  Nov.  SSntf,  1845,  both  ineluMwe^ 
vith  dates  when  gauttsd^ 

BrooV,  George.  East  Parade,  Huddersfield,  Dyer. 

Not.  4. 
Ibbotaon,  Matthew,  and  John  Ibbotson,  RiTelin 

Paper  Mill,  Ecdesfield,  York,  Paper  Mann- 

fiutnrers*     Not.  4. 


BANKRUPTS. 

From  fUt  Oct.  to  Nov.  ftnd,  1845,  both  ineluthe, 
with  dates  when  gautted* 

Abbott,  Ssmoel.  Nether  Stowey,  Linen  Draper. 
Henuman,  Off.  Ass.  ;  Heed,  Friday  Stsset, 
Cheapsida;  Trevor  &  Co.,  Bridgwater;  Stog' 
dm,  Exeter.   Not.  18. 

Abnbam,  Godfrey,  51,  Great  Prescott  Street,  Good- 
man's Fields,  Watch  and  Clock  Manufacturer. 
Beil,  Off.  Ass.;  Lawrance  6c  Co.,  Bucklersbury. 
Not.  11. 

Aibooft,  William,  sen.,  Bere  Street,  Butcher  Row, 
Ratdiffo,  Cooper.  Graham,  Off.  Ass.;  Hairtky, 
New  Bridgo  Street,  Blackfriars.    Not.  4. 

Aibton,  William,  Pickering,  York,  Grocer.  Feame, 
Off.  Ass. ;  CooerdaU  &  Co.,  4,  Bedford  Row  -, 
Porlamon,  Pickering;  Ward  &  Co.,  Leeds. 
Nor.  18. 

Atkin,  WiBtam,  Stockton-upon-Tees,  Grocer.  Ba- 
ker, Off.  Ass. ;  Harle,  S,  Butcher  Bank,  New- 
castle-upon-Tyne ;  Chisholrtte  &,  Co.,  Linooln's- 
Inn-Fields.    Not.  SI. 

Baiky,  Thomas,  l,BootLsne,Bedminster,  Builder. 
Aeramau,  Off.  Ass.;  Uauell,  St.  Stephen's 
Arenne,  Bristol.    Not.  18. 

Bflatley,  Richard,  liTerpool,  Hosier.  Morgan,  Off. 
Ass. ;  Cifmthwaite  &  Co.,  Old  Jewry ;  Pember- 
ton,  liTerpooL    Not.  14. 

Bellamy,  William,  4,  Clarence  Place,  Middleton 
Road,  Kingsland  Road,  Builder.  Graham, 
Off.  Ass. ;  Keams^  5,  Red  Lion  Square.  Oct. 
S8. 

BIscUnim,  Isaac,  1S8,  Minories,  Northumberland 
Alley,  Fenchurch  Street,  Engineer  and  Scale 
Maker.  Turquand,  Off.  Ass. ;  Barber ,  Furni- 
Tsl'slnn.   Oct.  S8. 

Blackmore,  William  Henry,  Dean  Street,  Soho, 
Plmnher.  Bell,  Off.  Asa.;  Wood  &  Co.,  Dean 
8tzeet,Soho.    Not.  SI. 


Blnnt,  Henry,  Woolton,  Lancaster,  Licenced  Victu- 
aller. Casenove  Off.  Ass.;  Vincent  &  Co., 
Temple ;  Jonest  Wm.  LiTerpool.    Oct.  SI. 

Boorman,  John  Luke,  IS,  New  Road,  SilTorsmith. 
Follett,  Off.  Ass.;  Matthews,  Arthur  Street, 
West,  London  Bridge.    Not.  14. 

Bond,  William  Henry,  Bow  Lane,  Cheapside,  Ale 
and  Beer  Merchant  Turquand,  Off.  Aas.; 
Mallby  &  Co.,  Old  Broad  Street  Buildings. 
Not.  14. 

Bowen,  Charles,  late  of  Harp  Lane,  Tower  Street, 
Wine  Merchant.  Green,  Off.  Ass.;  Gale,  B»- 
singhall  Street.    Not.  SI. 

Boucher,  William  Guy,  18,  Stepney  Green,  Mid- 
dlesex, Merchant.  Turquand,  Off.  Ass. ;  Ask- 
Uy,  Shoreditoh.    Oct.  SI. 

Breakewridge,  John,  LiTerpool,  Tailor  and  Draper. 
Morgan,  Off.  Aas.;  Sharps  &  Co.,  Bed&rd 
Row ;  Lowndes  &  Co.,  LiTerpool.    Oct.  SI. 

Brown,  John,  late  of  .Netting  Hill,  hut  now  of  S, 
Homsey  Road,  Builder.  FoUett,  Off.  Ass.; 
Elderton,  Loitibwry ;  Richards,  Ctoyd<m»  Nor. 
SI. 

Bums,  William,  Rhyl,  Flint,  Draper,  Grocery  &c. 
CbffnoM,  Off.  Aas. ;  Reed,  Friday  Street,  Cheap- 
aide  ;  Sale  &  Co.,  Manchester.     Oct.  S8. 

Castle,  Richard,  Tyning,  Glouceater,  Grocer,  Mil« 
ler.  Aeraman,  Off.  Aas.;  Richards  &  Co., 
Tewkesbury ;  Peters  &  Co.,  Bristol.    Oct.  S4* 

Challen,  James,  Odiam,  Southampton,  Brewer.  Ed- 
wards.  Off.  Aas. ;  Lindsay  &  Co.,  S6,  Grasham 
Street,  City.    Not.  11. 

Chaloner,  William,  High  Street,  Lincoln,  Tailor. 
Young,  Off.  Ass. ;  Poeoek,  Bartholomew  Close; 
Jlfcnrs,  Bamsley;  Bond,  Leeds.    Not.  SI. 

Clayton,  George,  1a,  Queen's  Road,  Hornsey  Road, 
Builder.  FolUtt,  Off.  Ass.  ;  Wilson,  South 
Square,  Gray*s  Inn.    Not.  14. 

Cooper,  William,  50,  Lower  Shadwell,  Ale  and  Por- 
ter Brewer.  AUager,  Off.  Au, ;  Lawrance  Sl 
Co.,  Bucklersbury.    Oct.  31. 

Crane,  James,  11,  Crooked  Lane,  Malster.  Groom, 
Off.  Ass. ;  Randell,  S5,  Birchen  Lsne.  Not. 
18. 

Cunningham,  Hugh,  19S,  Strand,  Bookseller,  &e« 
Johnson,  Off.  Ass. ;  Lawrance  St  Co.,  Bucklers- 
hury.    Not.  4  and  7. 

DaWds,  Moss,  Paternoster  Row,  Fisbmonger* 
Groom,  Off.  Ass.;  BrisUy,  Pancras  Lane, 
Cheapside.    Not.  4  and  7. 

DaTis,  George,  100,  Borough  High  Street,  South- 
wark,  Saddler.  Bell,  Off.  Ass.;  Buchanan, 
Basinghall  Street    Not.  14. 

Daxby,  William  Absalom,  3,  Charles  SUeet,West- 
bourne  Terrace,  Builder.  Edwards,  Off.  Ass.; 
Robinaon,  17,  Orchard  Street,  Portman  Square* 
Not.  18. 

Docker,  James,  Birkenhead,  Chester,  Joiner  and 
Builder.  Morgan,  Off.  Ass. ;  Frampton,  Gray'f 
Inn ;  Hillear,  Birkenhead.    Oct.  S8. 

Draper,  Charles,  Sun  Public  House,  140,  Bishops- 
gate  Without,  Victualler.  J {sa^er,  Off.  Ass. ; 
Smith,  Wilmington  Si|uare.    Not.  4  and  7. 

Elliott,  John,  PaTement,  Finsbory,  Surgeon.  Green, 
Off.  Ass.;  Taylor,  IS,  North  Buildings,  Fins- 
hury  Circus.    Not.  4  and  7. 

Emmins,  James,' 3,  Princes  Road,  Netting  Hill, 
Builder.  Turquand,  Off.  Ass. ;  Rhodes  &  Co., 
Chanoery  Lane.    Not.  14. 
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Bankrupts.—ne  MdUw^s  Letter  Box. 


Tterjon,  William,  56,  Furiogdon  Straet,  Uomeed 
Vietualter.  PMiett,  Off.  Am.;  Lawnna  U 
Co.,  32,  Bneklenbaiy.    Oet.  S4. 

Fesfhentonlimfb,  AUwny,  Great  Bolton,  Laneasteri 
Batehor  and  Fanner,  Fmer,  Off.  Ass. ;  Gre- 
gory^ &  Co.,  Bedford  Rovr;  EM^tm  &  Co.^ 
B6lto»t]e-Moosa.    Oet.  ft*. 

THigenld,  Henry,  18,  Bond  Street,  Commercial 
•Road,  Lambeth,  Coal  Merebant.  Turquand, 
Off.  Ass. ;  Hindmarik,  Crescent*  Jewin  Street. 
Oet.»l. 

IVoeeeblen,  Dnvid.  and  Simen  Price^l9,  Dover 
Street,  Piceadill j.  Tailors.  Orakam^  Off.  Ass. ; 
i>iJki,  Old  BiaxUngtnn  Street.    Not.  14. 

<bdd,  John,  79,  High  Street,  Camden  Town,  Ba« 
ker.  Green,  Off.  Aak  ;  Hmn,  Coleman  Street* 
Not.  4. 

Gainer,  Joseph,  Bridgend,  Stonehonse,  Glonoester, 
Dyer,  flufton.  Off.  Ass.;  Brii^,  Panoras 
Lane;  Porii. Stroud.    Not. 4 and 7. 

GiD,  Francis,  Mancbeater,  Hardwareman.  ffobum. 
Off.  Asa. ;  Porter  k  Co.,  Bedford  Row ;  Mot- 
teram  &.  Co.,  Birmingham ;  Sale  &  Co.,  Man- 
cheater.    Oct.  S4. 

Graenatock,  George,  Westoa-saper-Mare,  Somer- 
set, Ironmonger.  Kpuutim,  Off.  Ass.;  Jmef 
U  Co.,  Crosbj  Square ;  PtUn  ^  Co.,  Bristol, 
Not.  4. 

Gnmey,  John,  Union  Brewery,  Lambeth  Walk, 
Surrey,  Brewer.  Bell,  Off.  Ass. ;  Lawranee  & 
Pkwa.    Oct.  84. 

Hamsber,  Joseph,  7,  Vine  Place,  Tabemaole  Square, 
GloTO  Manufacturer.  Turquand,  Off.  Ass.; 
Brisleift  Pancras  Lane,  Cbeapside.    Not.  21. 

Harding,  William,  sen.,  5,  Johnson  Street,  West- 
minster, and  25,  Vincent  Square,  Haeon. 
Fdlett^  Off.  Ass.;  Depret,  Laurence  Lane, 
Cbeapside.    Not.  4  and  7. 

Hardy^  George,  St.  Ives,  HanU,  Innkeeper.  Juhii^ 
inn.  Off.  Ass. ;  Brisley,  Pancras  Lane,  Queen 
Street,  Cbeapside.    Oct.  24. 

Harmen,  Charles  Morgan,  55,  Millbank  Street, 
Westminster,  Veterioary  Surgeon.  Gretn,  Off. 
Ass. ;  Barton,  4,  Wolsingham  Place,  Kenning- 
ton  Road.    Not.  21. 

HsTToy,  John  Ownsworth,  Newark,  Grocer.  Whit- 
more,  Off.  Ass. ;  Jamee  6c  Co.,  Ely  Place  i  Spen- 
cer &  Co.,  Waterloo  Street,  Birmingham.  Not. 
18. 

Howkins,  Charles,  Brick  Lane,  Spitalfields,  Grocer. 
Johntm,  Off.  Ass.;  Tucker  &  Co.,  Thread- 
needle  Street.    Oct.  21. 

Hsy,  William,  and  John  Alfred  Titterton,  103,  Lon- 
don Road,  Oil  and  Colourmen.  FoUett,  Off. 
Ass.;  L<mgfc6araJigh,  Austin  Friars.  Not.  4 & 7. 

Hoskios.  George,  late  of  Old  Broad  Street,  now  of 
Peckham,  Watchmaker.  Green,  Off.  Ass.; 
ilsA/ey,  Shoreditch.  Oct.  28. 

Howarth,  Thomas,  Rochdale,  Woollen  Manufactu- 
rer. Hobtmy  Off.  Ass. ;  Clarke  &c  Co.,  Lincoln's 
InnTields;  If  Mte^Aid,  Rochdale.    Oct.  28. 

Jones,  Amos,  Browne,  Stroud,  Gloucester,  Inn- 
keeper and  Baker.  Hulton^  Off.  Ass. ;  Blower 
&  Co.,  Lincoln's  Inn  Fields  ;  Keaney,  Stroud. 
Oct.  24. 

Kelev,  William  Lancelot,  Tewkesbury,  Printer. 
yCyna$tim,  Off.  Ass.;  Baylm  k  Co.,  BasinghaU 
Street.     Nor.  21. 

Kendall,  James  (Jarse,Canonb«ryTaTeni,  Islington, 
Tavern  Keeper.  Graham,  Off.  Ass.;  WelU, 
Bell  Yard,  Doctors'  Commons.    Not.  21. 


KiildbentoB,  .Fsnsy 
000  & 


Kirkby,  John,  Bbop  lmm, 

Manufacturer.    Jrtiwiitit,  Off.  Ass. ;  SwBom 
Co.,  Chancery  Lane ;  Leadbeater,  Hnddersfield; 
CbHti,  Leeds.    Hot,  11. 
Lack,  Alfred,  12,  Stookbtidge  Temee,Saddler.  Befi, 

Off.  Ass, ;  Bebmaem,  Half-moon  Streel^  Btaatr 
dUly.    Oct.  31. 
Lang,  Lucy,  Charter  House  Sqnsre.  Frirato  Board- 
ing House-keeper.    DMfis&Co..St.6witbift1i 

Lane.    Not*  14. 
I,  £dward,  Cfanreb  Row,  Newiagton,  Suxreyj 

and  Thomas  Kinsman  Bryan,  Old  Swaa  Pier, 

Upper  Thames  Street.  Wharfingers.    Graham^ 

Off.  Ass. ;  Matthevt,  Arthur  Street,  West,  Lon^ 

don  Bridge,   Matthewe  6c  Co.,  GraTesond. 

Oct.  28. 
liBTi,  Samnel  Mordecai,  149,  Leadenhall  Street, 

NaTy  Agent,  &c.    Graham,  Off.  Ass.}  Kin^, 

St.  Maiy  Axe.    Not.  4  and  7. 
Lewis,  Henry,  Birkenheed,  Joiner.    Ilarfsn,  OSm 

Ass.;  Vincent  U  Co., Temple;  CVoit,  Church 

Lane,  LiTerpooI.    Not.  14. 
Liddell,  Thomaa,  BoMoa  Wett  Paatwas.  DnAsi^ 

Com  Factor,  Farmer,  &e.    Baker,  OtL  Ass. ; 

JTaris,  NewoBstle-opon-Tyne;  C&tiftobis&Co^ 

LinoolA*s  Inn  Fields.    Oct.  31. 
Liptrot,    Henry,  Townhill,  Wrsxhsm,  Denbigh, 

Boot  and  Shoe  Maker.     Morgan,  Off.  Ass.; 

NieholU  £c  Co.,  Bedford  Row.    Not.  4. 
Liptrot,    Henry,   Townhill,  Wrexham,    Denbigh, 

Boot  and  Shoe  Maker.    Morgan,  Off.  Ass.; 

NieholU  k  Co.,  Bedford  Row ;  Cwnnok,  Chee- 

ter.    Not.  7. 
Littlewood,  John,  23,  New  Bond  Street,  Hosier. 

FolUtt.  Off.   Ass. ;    Goddsrd  db  Co.,  WooSi 

Street,  Cbeapside.    Not. 
LoTogroye,  John,  57,  Rotherhithe  Street,  Rodier- 

hiche,  Barge  Builder.   Graham^  Off.  Aes. ;  Free- 

man  &  Co.,  Coleman  Street.     Not.  18. 
Lyon,  William  Hope,  LiTerpool,'Cotton  Broker  and 

Merchant.    Morgan,  Off.  Ass. ;  FleUkerA.  Co. ^ 

Lirerpool.    Not.  4. 
Lyon.  William  Hope,  LiTerpooI,  Cotton  Brolcer. 

Morgan,   Off.   Ass. ;    CotteriU,   Throgmorton 

'Street;  Fletcher  &  Co.,  Liyerpool.    Not.  7. 
[This  li&t  will  be  concluded  in  our  next  number.] 
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Wk  had  made  arranj^emeiits  for  reporting 
all  the  practice  cases  which  might  come  hefore 
the  Lord  Chancellor,  especial^  those  relating 
to  the  new  orders.  Hia  lordship's  lamented 
indisposition  has  deprived  onr  reporter  of  his 
expected  materials;  hut  we  hope  the  Seals 
after  term,  will  be  duly  productive. 

The  letter  of  a  subscnber  at  Manchester,  on 
the  feoffment  stamp,  shall  be  attended  to. 

The  fourth  part  of  the  Analytical  Digest  was 
published  in  tne  early  part  of  the  week.    'S  ^~2 

The  Legal  Almanac  and  Diary  for  1846  is 
now  completed. 

"  A  Subscriber/'  adverting  to  our  notice  of 
the  new  edition  of  Chancery  Practice  by  Mr* 
Harding  Grant,  inquires  how  long  that  ffentl&. 
man  has  heea  a  sohdtor  of  the  court,  rerhaps 
the  author  or  his  publisher  will  answer  the 
question. 


^e  Hesal  (f^boerHen 


SATURDAY,  DECEMBER  6,   1845. 


"■  ■   ■"  Quod  magis  ad  kos 

Periinet,  et  neadre  malum  eifc»  agitamw.** 
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ASSIGNMENT  OF  SATISFIED  TERMS 
ACT. 

S&9  Vict.  c.  112. 


8BC0ND 


LXCTURS      OF     MR. 
SHADWKLL. 


CATLBY 


On  regamiDg  the  coofiideration  of  the  Act  to 
render  the  Alignment  of  Satisfied  Terms 
imneceasary,  Mr.  Shadwell  stated  that  his  pre- 
Tioiu  lectare  was  principally  the  resalt  of  hia 
own  ansideradon  of  the  matter,  unassisted  by 
disciuaoa  with  others.  But  in  the  interim  he 
had  had  opportunities  of  communiaiting  with 
a  good  many  of  his  conveyancing  brethren,  and 
hmng  their  present  thoughts  on  the  interpre- 
tation of  the  act.  He  sud  their  present 
thoughts,  for  among  almost  all  the  real  pro- 
perty lavyers  to  whose  opinions  he  had  been 
accnstomed  to  attribute  the  most  weight,  he 
found  that  all  was  doubt  and  uncertainty  as  to 
the  meaning  of  its  provisions:  noboay  pre- 
pared to  give  a  clear  and  unhesitating  opinion ; 
great  fears  as  to  whether  it  would  work  well 
in  practice ;  and  considerable  conflict  of  senti- 
ment even  upon  the  question  whether  or  no 
the  object  the  legislature  appear  to  have  had 
in  view  was  in  itself  a  beneficial  one ;  —  many 
asserting,  that  even  supposing  the  machinery 
to  work,  the  object  was  positively  prejudicial, 
and  that,  instead  of  passing  a  remedial  mea. 
sure,  the  legislature,  to  use  an  expression  of 
Vice-Chancellor  Knight  Bruce,  in  speaking  of 
some  other  of  our  modem  acts,  had  made  a 
step  backward. 

llie  most  forcible  argument  that  he  had 
beard  against  the  poUcy  of  the  act,  —  not  the 
machinery  or  the  particular  provisions,  but  the 
policy, — was  put  in  this  way : — 

That  it  being  clearly  for  the  benefit  of  a 
commercial  country  like  this  to  facilitate  as 
much  as  possible  the  means  of  tninsferring 
property  from  sellers  to  purchasers,  it  was  of 
^  highest  importance  to  protect  an  honest 
ttid  hcmdfide  purchaser  from  all  secret  charges 
jod  incumbrauoes  on  the  property  of  which  he 
W  no  notice.  That  the  beat  and  most  effica- 
cioas  method  of  giving  a  purchaser  that  pro- 
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tection,  would  be  by  a  general  registry  of  all 
deeds,  so  as  to  make  absolutely  null  and  void 
everything  that  was  not  upon  the  register. 
That  a  general  registry  was  the  true  and  com- 
plete remedy,  because  applicable  to  all  cases  ; 
but  that  the  legislature  having  in  its  wisdom 
hitherto  refused  to  pass  an  act  for  a  general 
registry,  it  was  premature  and  impolitic,  in 
the  present  state  of  things,  to  deprive  a  pur- 
chaser of  what,  in  the  absence  of  a  general 
registry,  was  the  next  best  protection  that  he 
could  get  against  secret  charges  and  incum- 
brances, namely,  the  assignment  to  a  trustee 
for  him  of  one  of  these  satisfied  terms,  when 
there  happened  to  be  such  in  existence,  upon 
trust  to  protect  him  against  these  secret  charges 
and  incumbrances  of  which  he  had  no  notice. 

To  a  remark,  that  now,  from  the  consoli- 
dating all  the  old  offices  for  registering  judg- 
ments, &c.,  into  one,  and  the  requiring  that  to 
keep  judgments  on  foot,  there  must  be  a  re-re- 
gistry of  them  every  five  years,  the  danger 
and  apprehension  of  these  secret  charges  and 
incumbrances  were  less  than  they  used  to  be, 
it  was  replied,  that  that  might  be  so  with 
regard  to  judgments,  orders  in  chancery,  lis 
pendens,  judges'  orders,  and  so  on,  but  that  at 
any  rate  the  case  of  a  secret  settlement  was  not 
touched  by  any  of  these  alterations ;  that  there 
was  nothing  to  hinder  a  man  who,  having  been 
tenant  in  fee,  had  made  a  settlement  on  his 
marriage  under  which  he  became  only  tenant 
for  life,  that  there  was  nothing  to  hinder  a  man 
in  this  situation  who  had  the  possession  of  the 
title  deeds,  as  was  usually  the  case  with  the 
tenant  for  life,  from  suppressing  the  settlement 
and  contracting  to  sell  to  a  purchaser  as  if  he 
was  still  tenant  in  fee  simple.  The  settlement 
being  ouppressed,  the  title  would  appear  all 
clear  and  fair,  and  the  purchaser  might  accept 
the  title,  take  his  conveyance,  and  pay  his 
purchase  money,  and  yet  his  title  as  against 
the  widow  and  children  under  the  suppressed 
settlement  be  absolutely  not  worth  one  far- 
thing. 

Against  a  fraud  of  this  nature,  an  assign- 
ment to  a  trustee  of  one  of  these  satisfied  terms 
would  protect  a  purchaser,  by  giving  the  bene- 
fit of  the  first  legal  estate  to  support  his  equity, 
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which  was  equal,  though  not  more  than  equal, 
to  the  equity  of  those  claimini?  under  the  settle- 
ment :  and  it  was  argued,  that  it  was  highly 
objectionable  to  deprive  a  purchaser  of  the  pro- 
tection of  a  term  against  a  fraud  of  this 
nature. 

The  argument  was  a  weighty  one,  but  the 
lecturer  considered  it  by  no  means  conclusive 
against  the  policy  of  the  act.  Things  in  this 
world,  legislative  and  other,  are  usually  settled 
upon  a  halance  of  opposite  inconveniences. 
To  retort  the  argument  from  public  policy,  it 
might  be  said,  and  he  thought  with  great 
truth,  that  the  expense,  delay,  and  uncertainty 
attending  the  making  out  of  representations  to 
old  terras,  had  a  very  serious  tendency  to  im- 
pede the  facility  of  buying  and  selling  land. 
That  all  the  transactions  of  life  did  not  consist 
of  buying  and  selling ;  that  the  legislature  was 
bound  to  consider  the  interests  of  all  parties 
equally,— the  mortgagee,  the  annuitant,  or  the 
claimant  under  a  settlement;  that  the  case  put ' 
of. a  suppressed  settlement — which  was  not 
merely  what  the  law  calls  a  fraud,  but  a  moral 
fraud,  for  which  a  man  ought  to  be  banged  — 
could  not  be  considered  as  likely  to  occur 
often:  —  man3r  more  miscarriages  in  profes- 
sional transactions  occuniQg  from  carelessness, 
accident,  or  mistake,  than  from  deFiberato 
viUany.  And  that  to  argue  upon  the  case 
itself,  that  though  it  might  b*  a  great  hardship 
that  a  purchaser  should  be  deprived  of  an 
estate  that  he  had  bought  and  paid  for ;  yet 
that  it  would  be  quite  as  great  a  hardship  upon 
the  widow  and  children  claiming  under  the 

.  settlement  to  be  deprived,  without  any  fault  of 
theirs,  of  the  estate  which  they  had  always 
been  living  in  the  expectation  of,  and  the  settle- 
ment of  which  might,  perhaps,  have  l)een  one 

.  main  inducement  to  the  marriage,  (the  policy 
of  encouraging  marrying  and  giving  in  mar- 
riage being,  to  say  the  least  of  it,  quite  as  clear 
as  tjiat  of  encouraging  buving  and  selling  land,) 
and  that  it  seemed  absurd,  and  not  according 
to  natural  justice,  but  rather  contrary  to  it, 
that  a  question  of  this  kind  between  two  par- 
ties,   both  with    claims    equally  meritorious, 

.  should  be  decided  by  ascertaining  whether 
there  was  or  was  not  an  old  terra  of  years  exist- 

.   ing  upon  the  property,  and  if  there  was,  which 

.   of  the  two  had  succeeded  in  getting  hold  of  it. 

,   These  were  some  of  the  arguments  he  had 

.  heard  pro  and  con,  as  to  the  policy  of  the  act ; 

:  a  policy  which  appeared  likely  to  attract  to  a' 
great  extent  the  conbi(lerati?)n  of  the  profession,^ 
and,  through  them,  of  parliament,  when  it  was 

.  debated,  as  seemed  inevitable,  whe^ier  it  were 
possible  to  go  on  with  the  working  of  the  act 
as  it  stood  ;  to  improve  it  by  legislative  amend- 
ment, or  to  repeal  it  altogether.  There  was 
one  thing  in  which  all  the  professional  men, 
with  whom  the  lecturer  had  talked  on  the  sub- 

.  ject  of  this  act,  were  agreed,  namely,  that  until 
the  opinion  of  the  profession  was  clearly  and 

.  unequivocally  made  lip,— till  there  were  »ome 
decisions  of  the  courts  to  guide  them,  —  it 
would  behove  the  practitioners  to  deal  with 
this  act  in  the  most  cautious  way,  not  indeed  j 


by  refusing  to  consider  the  act  as  appljrini^  to 
the  plain  and  simple  ca^e  of  a  term  assigrned 
upon  trust  for  a  vendor  and  his  heirs,  and  to 
attend  the  inheritance,  for  to  deny  the  applica^ 
tion  of  the  act  to  this  plain  and  simple  case, 
would  be  to  reduce  it  to  silence  altogether ; 
but  by  leaning  very  much  against  the  applica- 
tion' of  the  act  in  any  other  than  in  the  most 
plain  and  simple  case,  such  as  that  whicli  he 
liad  been  mentioning,  and  giving  the  act  a 
narrow  rather  than  a  broad  interpretation. 

One  other  piece  of  practical  advice  he  had 
very  generally  heard  was,  that  in  transactions 
at  present  pending,  particularly  mortgages, 
where,  under  the  old  law,  one  should  hare  said 
taking  an  assignment  of  terms  was  a  necessary 
part,  it  would  be  highly  desirable  to  brin^ 
them  to  a  conclusion  and  get  the  deeds  exe- 
cuted before  the  31st  of  December,  1845. 

Mr.  Shadwell,  after  adverting  to  some  of  the 
principal  points  in  his  last  lecture,  in  which  lie 
detailed  the  chief  causes  that  led  to  the  present 
enactment,  proceeded  to  the  further  considera- 
tion of  the  act  itself. 

The  act  put  an  fsnd  to  all  satisfied  termjs  of 
years  attendant  upon  the  inheritance  of  what- 
ever kind,  and  then  made  an  exception  ia 
favour  of  one  kind  only.  It  killed  both  kinds 
of  terms,  both  terms  not  assigned  upon  est- 
press  trust  to  attend  the  inheritance,  and 
also  the  terms  wliieh '  were  assigned  upon 
that  express  trust:  it  killed  both,  but  it  re- 
vived only  one.  That  part  of  the  act,  then, 
which  after  a  given  day  put  an  end  altogether 
to  satisfied  terms  which  were  attendant  upon 
the  inheritance,  not  by  express  declaratioD  of 
trust,  but  by  construction  of  law  only,  appeared, 
as  far  as  be  had  been  able  to  consider  it,  to  be 
free  from  the  difficulties  which  surrounded  the 
other  branch  of  the  enactment,  to  be  praise- 
worthy in  the  object  it  attempts,  and  successful 
in  its  attempt.  In  the  last  lecture  he  '  had 
dwelt  at  some  length  on  the  difficulties  which 
arose  in  abstracts  from  terms  the  trusts  of 
which  were  satisfied,  and  then  no  more  notice 
taken  of  them,  and  had  adverted  to  the  mode  in 
which  terms  so  situate  were  usually  sought  to 
be  got  rid  of  bv  prestaning  them  to  be  sur- 
rendered, and  the  perplexity  which  the  con* 
vcyancer  often  felt  in  deciding  wh^her  the 
circumstances  were  or  were  not  suificieat  to 
admit  of  such  surrender  being  presumed. 

The  act  disposed  summanly  and  at  once  of 
these  unasslgued  terms,  which  courts  of  equity 
had  prenously  and  in  an  imperfect  and  sonie- 
what  uncertain  manner  been  in  the  habit  of 
attempting  to  get  rid  of  by  presuminff  their 
surrender.  This  branch  of  the  clanse  also  wsis 
not  attended  with  any  difficulties  arising  but  of 
the  words  "  satisfied  term,"  because  these 
terms  remaining  as  they  were,  with  no  new  trust 
imposed  upon  them,  there  could  be  no  hesitation 
as  to  whether  their  old  primary  trusts  were 
satisfied  or  not.  The  only  point  that  had  oc- 
curred to  him  with  regard  to  this  branch  of  the 
clause  that  might  perhaps  cause  perplexity  was, 
in  a  case  where  there  haa  been  no  actual  assign- 
ment of  outstanding  terms  made«  bat  on  a  sub- 
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sequent  mortgage  or  pfnrchase  there  was  iuserted  i  tute  may  probably  be  different.    But  suppoBing 
in  the  deed    a  general  declaration^  that  all  I  y6u  succeed  in  flrettiofi:  your  administration,  ana 


terms  relating  to  the  estate  in  whomsoever 
vested,  should  be  held  upon  trust  for  the  pur- 
chaser or  the  mortgagee  as  the  case  might  be, 
and  to  protect  the  inheritance.  Would  an  unas- 
signed  term,  but  with  a  general  declaration  of 
trast  contained  in  a  deed  to  which  the  trustee  of 
the  term  was  not  a  party,  be  within  the  exception 
of  the  1st  clause — "  Except  that  every  term  of 
years  attendant  by  express  declaratiou.*^—^%i- 
press  declaration,"  the  general  declaration  of 
trust  as  to  terms,  though  general,  is  itself  ex- 
press. The  act  does  not  say,  "  assigned  upon 
trust  to  attend,"  but  attendant  by  express  de- 
claration. The,  point  will  doubtless  occasion 
debate  when  it  arises,  but  ii;i  his  (Mr.  Shadwell's) 
judgment,  an  unassigned  term  with  a  general  de- 
claration trust  in  another  deed,  was  within  the 
meaning  of  the  exception  in  the  1st  section  of 
the  act. 

It  was  with  the  exception  that  the  difficulties 
of  the  act  began.      It  said  that,  '*  every  term 
wiihin  the  exception  though  hereby  made  to 
cease  and  determine,    sh^   affora   to  every 
person  the  same  protection  against  every  incum- 
brance, &c.  as  it  would  have  afforded  if  it  had 
continued  to  subsist  but  had  not  been  assigned 
or  dealt  with  after  a  particular  day."    How 
was  it  that  in  a  court  of  law,  as  thmgs  stood 
at  present,  a  legal  term  in  a  trustee  afforded 
protection  to  a  person  possessed  of  an  equitable 
interest  for  whom  the  term  was  held  in  trust  ? 
If  it  be  sought  to  get  possession  of  the  land 
from  a  rival  claimant,  the  trustee,  the  termor,  if 
living,  or  his  executor,  or  administrator  if  he 
be    dead,   but    in  either  case  a  living,    real, 
actual  man,  brought  the  ejectment,  made  the 
demise  on  which  Uie  action  was  supported,  and 
so  on.    He  was  the  great  actor  fabuUe ; — the 
only  person  on  his  side  whom  the  court  took 
notice  of;  the  real  and  beneficial  but  merely 
equitable  owner  not  appearing  in  the  drama  at 
aU.    But  how  would  all  this  be  under  the  act  ? 
Suppose  the  trustee  in  whom  the  term  was,  at 
the  paasing  of  the  act,  to  be  dead.     Who  was  to 
bring  the  ejectment  ?  Are  the  judges  of  the  court 
of  law,  by  permitting  the  creation  of  some  new 
fiction,  which  they  are  not  to  allow  to  be  ques- 
tioned, to  permit  the  action  to  be  brought  in  the 
name  of  the  trustee  though  he  be  dead  ?    No, 
porhapft  it  will  be  said  tluit  seems  very  absurd. 
The  executor  of  the  trustee,  if  there  be  one,  or  his 
administrator  if  there  be  not,  must  administer 
to  the  term  in  the  old  way,  and  then  bring  the 
actioa;  bat  the  act  has  put  an  end  to  the  term, 
and  bow  can  ypu  administer  to  i^  term  that  has 
been  put  an  end  to  ?  you  may  perhaps  meet 
with  some  difficulty  in  getting  youi  adminis- 
tration, and  at  any  rate  you  will  have  to  interpret 
yoor  act  in  your  own  way  at  Doctors'  Commons 
as  weQ  as  at  Westminster,  and  is  it  quite  clear, 
that  ^ugh  every  court  of  law  and  of  equity 
were  to  consider  the  term  as  subsisting  for  this 
pmpoee,  the  enactment  extends  to  ecclesiastical 
courts ;  are  they  included  in  the  term  "  courts  of 
law  and  of  equi^  ?"    In  common  parlance  one 
should  say.  not,  but  the.  interpretation  of  a  sta- 


that  that  should'  be  considered  to  be  the  right 
course  to  pursue,  then  at  any  rate  this  was  dear 
that  the  great  object  of  the  act  to  save  to  parties 
theexpense  of  taking  outlettersof  administration 
to  old  terms  was  completely  defeated.  It  might 
be  conjectured,  therefore,  that  the  procuring  a 
i-epresentation  to  the  deceased  trustee  was  not 
the  course  that  the  legislature  intended*  should 
be  pursued.    We  return  then  to  the  fiction  to 
be  supported  by  the  judges,  that  the  action  may 
be  brought  in  the  name  of  the  trustee  though 
dead.    But  then  again,  who  was  to  put  this 
machinery  in  motion  ?    The  party  beneficially 
interested,  said  the  act.     How  are  the  judges 
to  ascertain  who  is  the  party  beneficially  inter- 
ested in  equity  ?    They  did  not  usually  take 
notice  of  equitable  rights.    Were  they  to  do  so 
in  this  case,  or  were  they,  as  was  ingeniously 
conjectured  by  a  writer  in  the  Jurist,  to  send  a 
case  to  a  court  of  equity  to  decide ;  and  when 
the  party  beneficially  interested  was  found,  what 
was  to  be  done  with  him  ?    Was  he  to  be  made 
a  party  to  the  record,  and  in  what  character  ? 
On  all  these  points  the  act  left  them  entirely  at 
sea,  and  it  was  manifest  that,  supposing  ths  act 
not  to  be  repealed  or  materially  altered,  these 
questions  and  many  others  that  might  be  put 
could  not  be  settled  without  great  and  expensive 
litigation.    As  to  the  few  points  oU  which,  in 
his  last  lecture,  he  had  ventured  to  give  some-, 
thing  like  a  positive  opinion  in  connexion  with 
the  question  of  what  was  and  what  was  not  a 
satisfied  term  within  the  meaning  of  the  act,  the 
lecturer  had  since  had  the  satisfaction  of  aecer- 
tidning,  that  what  he  then  stated  was  in  accord- 
ance with  the  opinions  of  a  considerable  number 
of  the  real  property  lawyers.    He  had  not  met 
with  any  dissentients  from  the  opinion  that,  in  the 
case  of  a  mortgage  a  term  of  which  the  original 
trusts  had  been  satisfied,  and  which  on  a  mort- 
gage in  fee  being  made  had  been  assigned  to  a 
trustee  for  the  mortgagee  upon  trust  for  him, 
his  executors,  administrators,  and  assigns  and 
for  better  securing  the  mortjgrage  money  and 
interest  and  subject  thereto,  in  trust  to  attend 
the  inheritance,  a  term  in  that  condition  while 
the  mortgage  subsisted  was  clearlv  not  a  satis- 
fied term  within  the  meaning  of  the  act.     One 
gentleman  in  particular,  of  good  standing  and' 
experience,  and  of  very  extensive  practice,  quite 
laughed  at  a  moment's  question  being  mad» 
about  it.    He  also  thought  it  clear,  tl^at  a  term 
assigned  to  protect  the  uses  of  a  settl^pent  and 
to  attend  the  inheritance,  was  not  Within  the 
meaning  of  the  act ;  the  trusts  of  the  settlement 
to  raise  money  for  younger  children,  and  so  on, 
being,  as  he  observed,  most  usually  in  opposi- 
tion to  the  inheritance.     One  method  he  had 
heard  suggested  of  escaping  from  the  operation 
of  the  act,  where  there  was  a  mortga^  and  a 
term  on  the  property  to  be  purchased,  which  de- 
served at  least  the  praise  of  ingenuity.  Under  the 
old  law,  the  ordinary  course  was  to  make  the 
mortgagee  and  mortgagor  convey  the  fee  simple 
to  the  purchaser,  in  consideration  of  his  paying 
off  the  mortgage  out  of  the  purchase  money, 
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ancl  make  the  tmsteeof  the  term  (the  tnoitgnre 
beior  ejrtinct)  amign  it  to  a  tmstee  for  the 
purchaser,  and  to  attend. 

Inetead  of  this,  the  course  proposed  was  to 
assign  the-  mortgage  debt  by  a  separate  instriK 
meet,  and  then  assign  the  term  to  a  trastee  to 
Beouro  the  mortgage,  and  so  by  that  means 
keep-  the  mortgage  alive  as  a  separate  thing, 
though  of  course  in  trust  for  the  purchaser,  and 
the  mortgage  being  thus  kept  separate^  of  course 
the  term  which  was  to  secure  the  mortgage  was 
not  to  be  considered  as  satisfied  while  the 
mor^^age  was  in  existence.     The  method  of 
keroing  a  mortgage  alive,  when  it  was  in  fact 
paid  off  by  the  purchaser,  had  been  recognised 
as  good  conveyancing,  when  the  purchaser's 
object  was  to  avail  himself  of  the  priority  of  the 
first  mortgage  which  he  paid  off  against  a  sub- 
sequent mortgage  which  he  did  not  pay.     Tout- 
nUmy.  Steere,  3  Mer.  210;  Parry  v.  Wright,  1 
Sim.  &  S.  369 ;  5  Russ.  142 ;  Sugden's  Vendora 
and  Purchasers,  (10th  edit )  vol.  3  page  438, 
and  it  did  not  appear  why  the  same  method 
might  not  be  pursued  if  the  parties  pleased  in 
the  case  they  had  been  considering. 


POINTS  IN  COMMON  LAW. 


COPTRIOBT  IN  BOOKS  PUBUSHED  ABROAD. 

Thb  course  of  bit-by-bit  legislation  pur- 
sued, and  the  multiplication  of  statutes,  on 
the  subject  of  copyright,  has  naturally 
created,  amongst  tlie  public  at  large,  and 
perhaps  even  in  the  minds  of  some  mem- 
bers of  the  profession,  whose  attention  has 
not  been  particularly  called  to  the  matter, 
very  vague  notions  concerning  the  existing 
state  of  this  branch  of  the  law.     The  late 
statute  for  the  amendment  of  the  Law  of 
Copyright*  has  somewhat  simplified  the 
subject,    by   repealing  the  previous  sta- 
tutes,^ re-enacting  their  most  important 
provisions,  with  variations,  and  introducing 
some  new  enactments ;  but  it  is  only  neces- 
sary to  run  the  eye  through  any  Index  of 
the  Statutes,^  under  the  title  "Copyright," 
to  see  how  much  remains  to  be  done  by 
consolidation.     Perhaps  it  was  an  appre- 
ciation of  the  incertitude  of  the  existing 
sute  of  the  law,  which  induced  the  legis- 
lature, in  the  interpretation  clause  of  the 
statute  first  referred  to,**  to  define  the  word 
copyrighii   which    is   to   be  construed  to 
mean,   "  the  sole  and  exclusive  liberty  of 
printing  or  otherwise  multiplying  copies  of 


any  subject  to  which  the  said  word-  it 
herein  applied;''  a  definition  adopted 
generally,  with  some  verbal  alteration,  by 
the  Court  of  Exchequer  in  its  judgment 
in  a  late  case,*  to  which  we  are  now  about 
to  direct  attention. 

The  repealed  statutes,  8  Anne,  c.  19, 
and  54  Geo.  3,  c.  156,  were  in  force  at 
the  tione  when  the  transactions  occurred 
which  called  for  the  determination  of  the 
court  in  Chappel  v.  Purdayt  but  the  ap- 
plicability of  the  principles  which  this 
decision  involves  and  of  the  autliorities 
cited,  to  the  present  state  of  the  law,  as 
well  as  the  national  importance  of  the 
question  discussed  and  decided  upon  by 
the  court,  justly  entitles  it  to  the  descrip- 
tion of  a  leading  case. 

The  circumstances  out  of  which  the  case 
sprung  were  as  follow :— In  1829,  M.  Auber,  a 
Frenchman,  composed,  at  Paris,  the  overture 
to  '*  Fra  DiavoW'  and  soon  after  assigned  it 
to  a  person  named  Troupenas,  who,  in  Januarj 
1830,  sold  his  interest  in  it  to  Latour,  who,  on 
the  13th  Februarjr,  1830,  at  Paris,  sold  to  the 
plaintiff  the  copyright  in  England.    The  pieee 
was  represented  and  the  overture  played  at  the 
Opera  Comique,  in  Paris,  before  publication  ; 
but  the  overture  was  printed  and  published  in 
Paris   on  the  5th  March,  1830.      In   1636^ 
Auber,  Troupenas,  and  Latour  executed  a  joint 
assignment  of  the  copyright  in  England  to  the 
plaintiff,  and  in  May  1840  the  plaintiff  pub- 
lished in  England.     At  a  subsequent  period, 
the   defendant  published  in   England,  —  for 
which    publication    the  action  was  brought. 
The  defendant  by  his  pleas  denied  the  copy- 
right claimed,  and  that  the  plaintiff  was  pro- 
prietor.   The  facts  upon  which  the  argument 
chiefly  turned  and  the  judgment  of  the  court 
finally  proceeded,  were,  that  at  the  time  of  the 
assignment  to  the  plaintiff,  (Chappell,)  no  pub- 
lication had  taken  place  anywhere,  bat  that 
there  had  been  a  publication  in  France  by  the 
assignor  —  a  person  lawfully  entitled — before 
any  publication  in  England. 

in  the  judgment  of  the  court  two  questions 
were  considered:  1st.  Whether,  at  common 
law,  a  foreigner,  composing  a  work  abroad, 
can  acquire  a  copyright  in  it  in  England  ?  and, 
2ndljr.  Whether  a  foreigner  or  his  assignee 
acquires  any  right  by  virtue  of  the  statutes  ? 

As  to  the  first  point,  it  appeared  that  the 
general  question,  whether  there  was  such  a 
right  at  common  law— without  reference  to  the 
distinction  between  native  and  foreigner — was 
elaborately  discussed  so  far  back  as  the  time  of 


•  5  &  6  Vict,  c  46. 

»»  8  Ann.  c  19;  41  Geo.  3,  c.  107;  and  64 
Geo.  3,  c.  166. 

«  See  Crabb's  Dig.  &  Index.  Maxwell  &  Son. 
1843.  ' 

*  5  &  6  Vict.  c.  45,  s.  2. 


•  In  Chappell  v.  Purday,  Trin.  T.  1845, 
(14  Law  J.  268,  Exch.,)  it  is  said  by  PoUook, 
C.  B-,  (pronouncing  the  judgment  of  the  court,) 
''  The  copyright  is  the  exclusive  right  of  mul- 
tiplying copies  of  an  original  work  or  com- 
position, and  consequentiy  preventing  othecs 
from  so  domg.'' 
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Lord  Bffmosiidd/  and  a  majority  of  the  jadge» 
then  hsld,  that  such  a  common  law  right  existed, 
hot  that  it  was  controlled  and  limited  by  the 
itatate  of  Anne.  The  Court  of  Exchequer  was 
now  unanimously  of  opinion  that  no  such  right 
ensti  in  a  foreigner  at  common  law,  and  that 
a  British  subject  may,  at  common  law,  print 
asd  publish  in  Great  Britain  any  number  of 
copies  of  a  French  work,  without  being  exposed 
Isan  actioa  aft  the  suit  of  the  Frendl  author, 
who,  if  he  has  an  exduaive  privilege  under  the 
Fiendi  law,  does  not  thereby  acquire  any  ex- 
dusive  privilege  in  this  kingdom. 

The  aetermination  of  the  question,  whether, 
upon  the  construction  of  the  statutes  relating 
to  copyright,  a  foreign  author  or  his  assignee 
has  an  exclusire  right  in  this  country,  depended 
in  some  degree  upon  what  was  termed  the 
natoral  construction  of  the  statutes,  and  also 
upon  decided  cases.  The  statutes  8  Aim.  &  54 
Geo.  3,  clearly  referred  to  works  first  published 
in  the  United  Kingdom,  and  where  they  spoke 
of  anthors  and  inventors  being  subjects  of  and 
residents  in  the  United  Kingdom,  they  did  not 
apply  to  foreigners  residing  abroad.  It  was 
not  suggested  that  a  judicial  construction  had 
been  pat  on  those  statutes  in  any  case,  which 
could  be  said  to  be  so  directly  in  point  that  the 
deteraunatiim  ought  to  bind  the  eonrt  in  the 
preient  case,  bat  several  cases  were  referred  to 
hariag  an  important  bearing  upon  the  matter 
under  consideration.  In  the  first  case  oii  the 
anbject,f  the  points  determined  were,  that  the 
plaintiff,  who  was  not  the  author  nor  the  assig- 
nee of  die  author,  gained  no  right  by  a  first 
publication  in  England,  and  that  the  assignee 
of  an  author  had  no  exclusive  right  here  if 
another  had  first  published  in  this  country.  In 
the  next  case,^  there  was  a  dictum  of  the  Vice- 
chancellor  of  England,  that  the  court  does  not 
protect  the  copyright  of  a  foreigner.  In  Gwt- 
chard  v.  Mori^  Lord  Chancellor  Brougham 
decided,  that  a  person  who  purchases  the  right 
to  publish  a  book  here,  which  was  written  by  a 
foreigner  and  previously  published  in  a  foreign 
country,  could  not  support  a  claim  to  copyright 
in  this  country,  either  at  law  or  in  equity.  In 
Pagt  V.  Toumshend,^  the  Vice-Ghancellor  of 
England  expressed  an  opinion  that  the  ob- 
ject of  the  legislature  in  the  statutes  as  to  en- 
gravings, was  to  protect  works  designed,  en- 
graved, etched,  or  worked  in  Great  Britun; 
and  in  Bentiey  v.  Fhster,^  the  same  learned 
judge  decided  that  the  statutes  8  Ann.  &  54 
Geo.  3,  did  not  extend  to  a  foreign  author  and 


his  assignees,  if  ha  or  they  first  published  ia 
England,  —  but  there  is  an  ambiguity  in  ihft 
report  of  this  case.  Lastly,  in  D^Alnudne  t% 
Bossey,^  Lord  Abinger,  (sitting  in  the  equity 
side  of  the  Exchequer,)  granted  an  injunction 
to  restrain  the  piracy  of  music  composed  by 
Auber,  at  Paris,  but  first  published  by  his 
assignee,  a  British  subject,  in  England.  The 
result  of  these  cases,  which  occurred  between 
the  years  1824  and  1835,  appeared  to  be,  that 
if  a  foreign  author  publishes  first  in  England., 
he  may  have  the  benefit  of  tho  statutes,  but 
if  he  publishes  first  abroad,  no  case  decided 
that  a  subsequent  publication  in  England  gives 
a  copyright. 

In  the  course  of  the  judgement  the  court  ad» 
verted  to  the  stat.  4  Geo.  3,  c-.  107,  which  pro<^ 
tects  against  piracy  by  importation  from  abroad* 
works  first  composed,  written,  printed,  or  pub* 
lished  in  "  this  kingdom ;"  and  the  Interna- 
tional  CJopvright  Act,  (1  &  2  Vict.  c.  89,)  which 
empowers  ner  Majesty,  by  order  in  council,  to 
give  to  the  authors  of  works  published  abroad 
the*  sole  liberty  of  printing  in  the  British  do^ 
minions,  for  a  term  not  exceeding  that  to* 
whiith  Britiib  subjects  are  entitled,  as  both 
favouring  the  construction,  that  a  foreigaeir 
who  first  publishes  abroad  is  not  entitled  to* 
theprotection  of  the  acts. 

Upon  the  construction  of  the  statutes  alone^ 
the  court  would  have  concluded  that  a  foreign 
author,  or  the  assignee  of  a  foreign  author, 
whether  such  assignee  was  a  British  subject  or 
not,  had  no  cof^rhght  in  England  and  no  right 
of  action  on  the  ground  of  an^r  piracy  of  hia 
work  committed  in  the  British  territories.. 
Considering  the  statutes  together  with  tho 
decided  cases,  the  court  thought  it  doubtful 
whether  a  foreigner  residing  in  England  could 
have  an  English  copyright  at  all;  but  thejr 
thought  he  certainly  could  not  if  he  had  first 
published  his  work  abroad  without  any  publir- 
cation  in  England.  In  the  present  caee,  there* 
fore,  the  court  was  of  opinion,  that  the  publi- 
cation by  the  composer,  or  his  assignee,  of  the 
musical  composition  in  question,  prior  to  its 
publication  in  England,  ]»revented  a  copyright 
from  being  acouired  in  England.  Upon  this 
ground,  a  verdict  taken  for  the  plaintiff  was 
set  aside,  and  a  rule  made  absolute  for  enterisgp 
a  noBfluii. 


'  See  MiUer  v.  Taylor,  4  Burr.  2303 ;  J3cc*- 
stt  V.  Donaldson,  4  Burr.  2408,  in  which  Lord 
Bathurst,  C,  decreed  a  perpetual  injunction 
agaaoit  the  defendants,  which  was  reversed  on 
appeal  to  the  House  of  Lords,  where  it  was 
established  that  the  exclusive  right  of  authors 
was  limited  by  the  act  of  parliament. 

t  dementi  v.  Walker,  2  B.  &  C.  861. 

^  De  Londre  v.  Shaw,  2  Sim.  237. 

*  9  Law  Jour.  227,  Chan.  Rep. 
5  Sim.  395. 
10  Sim.  329. 


ORIGIN  &  PROGRESS  OF  EQUITY 
,  JURISDICTION. 

Wb  have  already  shown  that  the  earli- 
est exercise  of  equitable  jurisdiction  was 
by  the  parliament,  that  is  to  say,  by  the 
Sovereign  sitting  judicially  in  tiie  Aula 
Regia  or  House  of  Lords,  —  tlie  great 
parent  tribunal,  from  which  all  the  conrta 
at  Westminster  have  derived  their  autho- 


"  1  Toa»  &  €oL  966. 
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Tity  by  a  process  of  gradual  devolution  or 
delegation.  This  is  a  point  of  cardinal 
importance,  to  be  constantly  remembered, 
not  only  in  tracing  the  Iiistor;'  of  the  law, 
but  even  in  considering  our  present  judi- 
cial establishment;  for  we  might  otherwise 
be  at  some  loss  to  understand  from  what 
cause  it  arose,  that  our  superior  courts  of 
justice  should  so  long  have  been  united  by 
locality  with  the  chambers  of  the  legis- 
lature. 

At  the  period  when  John  Waltham,  the 
Bishop  of  Salisbury,  devised  the  equitable 
writ  of  subpcena  (temp.  Ric.  2)  formerly 
adverted  to,  the  Court  of  Chancery  was 
designated  the  Concilium  Regis  in  Can- 
cellaria.  The  Chancellor,  though  a  great 
officer  of  state,  was  scarcely,  iu  those 
days,  a  judicial  functionary,  except  in  so 
far  as  that  he  appears  to  have  presided  in 
this  Concilium^ — of  which  the  other  mem- 
bers were  his  assessors  or  coadjutors. 

Now  it  is  pretty  clear,  from  parliament- 
ary records,  and  even  from  the  Year 
Books,  that  although  the  exercise  of. 
equitable  jurisdiction  by  the  Court  of  Par- 
liament itself,  or  by  this  Concilium  in 
CanceHaria,  in  pursuance  of  authority 
from  the  Court  of  Parliament,  was  deemed 
unobjectionable ;  yet  tlie  exercise  of  that 
jurisdiction  by  the  CondUum,  or  by  the 
Chancellor,  without  such  licence  from  the 
Court  of  Parliament,  was  regarded  as  a 
high  usurpation.  And  this  it  was  which 
occasioned  the  obloquy  attendant  on  the 
name  of  Waltham,  whose  crafty  invention 
of  the  subpcena  —  enabling  the  Chancery 
to  act  ex  proprio  vigore  —  had  rendered 
him  peculiarly  obnoxious  to  the  Commons, 
as  appears  by  the  Rolls  of  Parliament 
throughout  the  reigns  of  Ric.  2,  Hen.  4, 
5,  and  6. 

Sir  Francis  Palgrave  is  of  opinion,  that 
the  opposition  to  Uie  Concilium  and  to  the 
Chancery  ceased  from  the  reign  of  Edward 
4.  And  this  seems  very  likely ;  although 
it  is  remarkable,  that  in  the  8th  of  Edward 
4  the^  judges  held,  that  the  remedy  of  a 
cestui  que  use  against  the  heir  of  a  feoffee 
to  uses  was  not  in  Chancery,  bi^  ui  Parlia- 
ment :  which  shows  that»  to  obtain  equita- 
ble relief  in  certain  cases,  the  Parliament 
must  still  have  been  resorted  to. 

From  the  reign  of  Henry  6,  we  find 
that  the  Chancery  possessed  a  very  exten- 
sive jurisdiction, — ^yet  principally  reducible 
to  these  heads,  namely,  relief  against  the 
consequences  of  fraud,  deceit,  and  force 


was  taken  by  commission,  and  certified 
into  Chancery  ;  possession  was  quieted  by 
the  authority  of  the  court ;— which  appears 
to  have  embraced  many  other  cases  of  a 
similar  character,  which  it  would  be 
tedious  to  enumerate.  Bills  then,  as 
now,  were  addressed  to  the  Chancellor 
or  Lord  Keeper.  But  whether  he  dis* 
pensed  justice  solus^  or  had  the  assistance 
o?  the  other  members  of  the  ancient  Con- 
ciliumt  as  the  Judges  or  Masters  in  Chan- 
cery,* it  is  difficult  to  determine,  till  we 
come  to  the  reign  of  Henry  8;  when» 
under  Wolsey,  the  authority  of  this  great 
officer,  sitting  alone  in  his  own  court  of 
equity,  and  its  forms  and  proceedings, 
became  settled  and  matured  in  the  course 
which  has  ever  since  been  continued. 


THE   LUNATICS'    REGULATION. 
ACT. 

8  &  9  Vict.  c.  100. 

[Concluded  from  p.  87,  ante.'] 
The  following  clauses  provide  for  the 
visitation  of  all  licenced  houses  and  hos- 
pitals by  the  commissioners.  They  ap- 
pear well  adapted  to  discover  abuses  and 
prevent  their  continuance. 

61.  That  every  licenced  house  shall,  without 
any  previous  notice,  he  visited  by  two  at  least 
of  the  commissioners  (one  of  whom  shall  be  a 
physician  or  surgeon,  and  the  other  a  barrister,} 
four  times  at  the  least  in  every  year,  if  such 
house  be  within  the  immediate  jurisdiction  of  the 
commissioners,  and  if  not,  twice  at  least  in  every 
,year:  and  every  hospital  in  which  lunatics 
shall  be  received  shall,  without  any  previous, 
notice,  be  visited  by  two  at  least  of  the  said 
commissioners  (one  of  whom  shall  be  a  phy- 
sician or  surgeon,  and  the  other  a  barrister,) 
once  at  least  in  every  year;  and  every  such 
visit  shall  be  made  on  such  day  or  days,  and 
at  such  hours  of  the  day,  and  for  such  length 
of  time,  as  the  vlsitinff  commissioners  shall 
think  fit,  and  also  at  such  times  (if  any)  as  the 
said  commissioners  in  lunacy  shsll  direct;  and 
such  visiting  commissioners,  when  visiting  such. 
bouse  or  hospital,  may  and  shall  inspect  every* 


^  llie  masters  in  chancery,  as  well  as  the 
common  law  judges,  were  anciently  members 
of  the  Concilium  R^  J  and  in  this  way  not 
only  sat  in  chancery,  but  in  the  House  of 
Lords,  that  body  —  the  Maymtm  ConciHsun 
Jf2€^t-- having  incorporated  within  it  the  Con- 
cilium Regis,  or  Privy  Council  of  the  Crown, 
lliis  is  the  only  way  of  accounting  for  the  at- 
tendance of  the  judges  and  masters  in  chan- 


Bills  were  filed   for   the  perpetuation   of  ce7j?"i^\he  Houw'^Jf  Lords  in'^the  present 
testimony;    the  examination  of  witnesses j day. 
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part  of  Biich  home  or  hospital,  and  every  ont- 
hoase,  place^  and  building  communicating  with 
such  house  or  hospital,  or  detached  therefrom, 
bat  not  separated  by  ground  belonging  to  any 
other  person,  and  every  part  of  the  ground  or 
appartenances  held,  used,  or  occupied  there- 
with, and  see  every  patient  then  confined  in 
such  house  or  hospital,  and  inquire  whether 
saj  patient  is  tinder  restraint,  and  why,  and 
inspect  the  order  and  certificates  or  certificate 
for  the  reception  of  every  patient  who  shall  have 
been  received  into  such  house  or  hospital  since 
the  last  visit  of  the  commissioners,  and  in  the 
case  of  any  house  licensed  by  justices  shall  con- 
sider the  observations  made  in  the  visitors* 
book  for  such  house  by  the  visitors  appointed 
by  the  justices,  and  enter  in  the  visitors'  book 
of  such  honse  or  hospital  a  minute  of  the  then 
condition  of  the  house  or  hospital,  and  of  the 
patients  therein,  and  the  nimiber  of  patients 
under  restraint,  with  the  reasons  thereof,  as 
stated,  and  such  irregularity  (if  any)  as  may 
exist  in  any  order  or  certificates  as  aforesaid, 
and  also  whether  the  previous  suggestions  (if 
any)  of  the  visiting  commissioner  or  visitor 
have  or  have  not  been  attended  to,  and  any  ob- 
servations which  they  may  deem  proper  as  to 
any  of  the  matters  aforesaid  or  otnerwise,  and 
dso,  if  ^och  visit  be  the  first  after  the  granting 
a  licence  to  the  house,  shall  examine  jBuch 
licence,  and,  if  the  s^e  be  in  conformity  with 
the  provisions  of  this  act,  sign  the  same,  but  if 
it  be  informal  enter  in  such  visitors'  book  in 
what  respect  such  licence  is  informal :  Provided 
also,  that  it  shall  be  lawful  for  the  Lord  Chan- 
cellor, on  a  representation  by  the  commission- 
ers setdng  forth  the  expediency  of  such  altera- 
tion, by  any  writing  under  his  hand,  to  direct 
that  any  house  licensed  by  justices  shall  (dur- 
ing such  period  as  he  shall  therein  specify,  or 
until  such  his  discretion  shall  be  revoked,)  be 
visited  by  the  commissioners  once  only  in  the 
Tear,  and  also  to  direct  that  any  house  licensed 
oy  the  commissioners,  and  not  receiving  anv 
pauper  patienu  therein,  shall  (during  such 
period  as  he  shall  therein  specify,  or  until  such 
his  direction  shall  be  revoked,)  be  visited  by 
the  commissioners  twice  only  in  the  year. 

62.  That  every  hcensed  house  within  the 
jurudietum  of  any  vmtors  appointed  by  justices, 
shall  be  visited  bv  two  at  least  of  the  said 
insitors  (one  of  wnom  shall  be  a  physician, 
mgeon,  or  apothecary,)  four  times  at  the  least 
m  every  year^  on  such  days,  and  at  such  hours  in 
tae  day,  and  for  such  length  of  time  as  the  said 
visitors  shall  think  fit,  and  also  at  such  other 
times  (if  anv)  as  the  justices  by  whom  such 
house  shall  nave  been  licensed  shall  direct;  and 
such  visitors  when  visiting  any  such  house  may 
and  shall  inspect  every  part  of  such  house,  and 
every  house,  outhouse,  place,  and  building 
communicating  therewith,  or  detatched  there- 
from, hut  not  separated  by  ground  belonging 
to  any  other  person,  and  every  part  of  the  ground 
or  appurtenances  held,  used,  or  occupied  there- 
^rith,  and  see  every  patient  then  confined  there- 
in, and  inquire  whether  any  patient  is  under 
testraint,  and  why,  and  inspect  the  order  and 


certificates  or  certificate  for  the  reception  of 
every  patient  who  shall  have  been  received  into 
such  nouse  since  the  last  visit  of  the  visitors, 
and  enter  in  the  visitors'  book  a  minute  of  the 
then  condition  of  the  house,  of  the  patients 
therein,  and  the  number  of  patients  under  re- 
straint, with  the  reasons  thereof  as  stated,  and 
such  irregularity  (if  any)  as  may  exist 'in  any 
such  order  or  certificates  as  afaresaid,  and  also 
whether  the  previous  suggestions  (if  any)  of 
the  visitors  or  visiting  commissioners  have  or 
have  not  been  attended  to,  and  any  observa- 
tions which  they  may  deem  proper  as  to  any  of 
the  matters  aforesaia  or  othenjt'ise. 

63.  The  proprietor  or  superintendent  of  every 
house  and  nospital  to  show  every  part  and  every 
patient  to  the  visiting  commissioners  and 
visitors. 

64.  Inquiries  to  be  made  by  the  commis* 
sioncrs  and  visitors  on  their  several  visitations. 

65.  Books  and  documents  to  be  produced  to 
visiting  commissioners  and  visitors, 

66.  A  book  to  be  kept  called  "The  Visitors' 
Book,"  for  the  result  of  inspection  and  in- 
quiries; and  a  book  called  "The  Patiente* 
Book,"  for  observations  as  to  state  of  patients* 

67.  Proprietor  or  resident  superintendent  to 
transmit  all  entries  by  visitors  and  visiting  com- 
missioners to  the  clerk  of  the  visitors  and  to  the 
commissioners. 

68.  Commissioners  visiting  a  house  licensed 
by  justices  to  make  an  entry  in  the  patients' 
book  as  to  the  state  of  mind  of  any  doubtful 
patient,  and  the  same  to  be  sent  to  the  clerk  of 
the  visitors,  who  are  thereupon  to  visit  such 
patient. 

'69;  Visiting  commissioners  to  report  on 
every  house  and  hospital  not  within  their  im- 
mediate jurisdiction. 

70.  Power  for  the  commissioners  or  any  five 
of  them  to  make  rules. 

71.  Power  in  certain  cases  to  visit  by  night. 

The  following  clauses  relate  to  the  re* 
moval  or  discharge  of  persons  in  confine- ' 
ment : — 

72.  The  person  who  signed  the  order  for  the 
reception  or  a  private  patient  may  order  his  dis- 
charge or  removal. 

73.  Provision  for  the  discharge  of  a  private 
patient  when  the  person  who  signed  the  order 
for  his  reception  is  incapable, 

74  Mode  of  removal  or  discharge  of  pauper 
patients. 

75.  No  patient  to  be  removed  under  any  of 
the  preceding  powers,  if  certified  to  be  danger- 
ous, unless  the  commissioners  or  visitors  con* 
sent,  or  for  Ihe  purpose  of  transfer  to  some 
other  asylum. 

76.  Commissioners  may  discharge  any  pa- 
tient confined  in  a  house  licensed  by  them- 
selves. ,^ 

77.  Two  commissioners  may  make  special 
visits  to  discharge  any  patient  confined  in  a 
house  licensed  by  justices  or  in  an  hospital. 

78.  Similar  powers  for  two  visitors  as  to 
houses  within  their  jurisdiction. 

79.  £very  order  for  the  discharge  of  a  patient 
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under  the  last  preceding  powers  to  be  sipnied 
by  the  persons  exercising  tbem^  and  be  subject 
to  certain  restrictions. 

80.  The  last  preceding  powers  to  be  exercised 
under  certain  other  restrictions. 

Then  other  special  powers  are  con- 
ferred, as  follow : — 

81.  Preceding  powers  not  to  extend  to  per- 
sons found  lunatic  by  inquisition,  or  confined 
under  authority  of  Secretary  of  State. 

82.  Power  for  visitors  and  visiting  commis- 
sioners to  regulate  the  dietary  of  pauper  pa- 
tients. 

83.  Power  for  any  visitor  to  give  an  order  to 
the  clerk  of  the  visitors  to  search  and  give  in- 
formation. 

84.  Power  for  any  commissioner  to  give  an 
order  to  the  secretaiy  of  the  commissioners  to 
search  and  give  information  whether  any  par- 
ticular person  is  or  has  been  witlun  12  months 
confined  in  any  house  or  hospital. 

^  85.  Any  one  commissioner  or  visitor  may 
give  an  order  for  the  admission  to  any  patient 
of  any  friend  or  relation,  or  any  person  named 
by  a  friend  or  relation. 

86.  Proprietor  or  superintendent,  with  con- 
sent of  two  commissioners  or  visitors,  may  take 
or  send  a  patient  to  any  place  for  his  health. 

87.  In  case  of  the  removal  of  a  patient,  or  of 
his  escape  and  recapture  within  fourteen  days, 
tbe  origmal  order  for  his  reception  to  remain  in 
force. 


Powers  are  also  given  for  the  appoint- 
ment of  a  private  committee. 

88.  Commissioners  to  report  to  the  Lord 
Chancellor  periodically. 

89.  That  the  permanent  chairman  for  the 
time  being  of  the  commissioners,  and  two  other 
of  the  commissioners  to  be  appointed  by  the 
Lord  Chancellor  from  time  to  time  as  occasion 
may  require  (one  of  whom  shall  be  a  phvsician 
or  surgeon,  and  the  other  a  barrister),  shall  be 
a  committee,  to  be  called  "  llie  Private  Com- 
mittee," for  the  purposes  hereinafter  men- 
tioned. 

90.  No  person  (except  a  person  deriving  no 
profit,  or  a  committee,)  to  take  charge  of  a 
single  lunatic,  except  upon  such  order  and 
medical  certificates  as  aforesaid,  and  under  cer- 
tain obligations. 

91.  Copy  of  the  order  and  certificates,  &c. 
with  respect  to  lunatics  received  into  an  un- 
licensed house  to  be  entered  in  a  private  re- 
gister. 

^  92.  Members  of  the  private  committee  to 
visit  unlicensed  houses  receiving  a  single  pa- 
tient, and  report. 

93.  The  Lord  Chancellor  on  such  report,  and 
the  representation  of  the  private  committee,  may 
order  a  lunatic  to  be  removed. 

Authority  is  next  given  to  the  masters 

in  lunacy  to  make  inquiries  regarding  the 

lunatics  property,  and  appoint  guardians 

of  his  person,  &c. 

94.  That  whenever  the  commissioners  shall 


have  reason  to  suppose  that  the  property  of  any 
person  detained  or  taken  charge  of  tt  a  lunatic 
is  not  dulv  protected,  or  that  the  income  there- 
of is  not  duly  applied  for  his  maintenance,  such 
commissioner  shall  make  such  inquiries  relative 
thereto  as  they  shall  think  proper,  and  report 
thereon  to  the  Lord  Chancellor. 

95.  The  Lord  Chancellor  may  direct  the 
master  in  lunacy  to  report  as  to  toe  lunacy  of 
any  person  detained  as  a  lunatic,  and  to  appoint 
guardians  of  his  person  and  estate,  and  airect 
the  application  of  his  income. 

96.  That  such  masters  shall  have  power,  in 
the  prosecution  of  all  inquiries  ana  matters 
whicn  may  be  referred  to  them  as  aforesaid,  or 
otherwise  under  this  act,  to  summon  persons 
before  them,  and  to  administer  oaths,  and  take 
evidence,  either  mtd  voce  or  on  affidavit,  and 
to  require  the  production  of  books,  papers,  ac- 
counts, and  aocuments;  and  that  tne  Lord 
Chancellor  may  by  any  order  (either  general  or 
particular)  refer  to  the  said  masters  any  in- 
quiries under  the  pro^dsions  of  this  act  relating 
to  the  person  and  estate  of  any  lunatic  as  to 
whom  a  report  shall  be  made  by  a  master  as 
aforesaid,  in  like  manner  as  inquines  relating  to 
persons  and  estates  of  lunatics  found  such  by 
inquisition  are  now  referred  to  them. 

97.  That  it  shall  be  lawful  for  the  Lord 
Chancellor  from  time  to  time  to  make  such 
orders  as  shall  to  him  seem  fit  for  regulating 
the  form  and  mode  of , proceeding  before  the 
Lord  Chancellor  and  before  the  said  masters,, 
and  of  any  other  projceedings  pursuant  to  the 
provisions  of  this  act,  for  the  due  protection, 
care,  and  management  of  the  persons  and 
estates  of  lunatics  as  to  whom  such  reports  shall 
be  made  by  the  said  masters  as  aforesaid,  and 
also  for  fixing,  altering,  and  discontinuing  the 
fees  to  be  received  and  taken  in  respect  of  such 
proceedings,  as  to  the  Lord  Chancellor  shall 
from  time  to  time  seem  fit :  Provided  that  all 
fees  to  be  so  received  and  taken  shall  be  paid 
into  the  Bank  of  England,  and  placed  to  the 
credit  of  the  Accountant-general  of  the  Court 
of  Chancery,  to  the  account  entitled  "The 

I  Suitors  Fee  Fund  Account." 

98.  Tbnt  the  travelling  and  other  expenses 
of  the  said  masters  and  their  clerks  shall  be 
paid  to  them,  by  virtue  of  any  order  or  orders 
of  the  Court  of  Chancery,  out  of  the  said  fund, 
entitled  **  The  Suitors  Fee  Fund  Account,"  in 
the  same  manner  as  their  expenses  under  the 
said  last-mentioned  act. 

99.  Proprietors,  superintendents,  and  other 
authorised  persons,  may  plead  the  order  and 
certificates  for  receiving  any  lunatic  in  bar  of 
all  proceedings  at  law. 

The  following  are  the  enactments  re- 
lating to  witnesses : — 

100.  ITiat  it  shall  be  lawful  for  the  com- 
missioners, or  any  two  of  them,  and  also  for 
the  \asitors  of  any  licensed  house,  or  any  two 
of  such  visitors,  from  time  to  time,  as  they 
shall  see  occasion,  to  require,  by  summons 
under  the  common  seal  of  the  commission,  if 
by  the  commissioners,  and  if  by  two  only  of 
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the  commistioners  'Or  by  two  visitors,  then 
under  the  bands  and  seals  of  such  two  com- 
missioners or  two  visitors,  as  iKe  case  may  be, 
(acoording  to  the  form  in  Schedule  (I.)  annexed 
to  this  act,  or  as  near  thereto  as  the  case  will 
permit,)  any  person  to  appear  before  them  to 
testify  on  oath  the  truth  touching  any  matters 
respecting  which  such  commissioners  and 
visitors  respectively  are  by  this  act  authorised 
to  inquire,  (which  oath  such  commissioners  or 
visitors  are  hereby  empowered  to  administer) ; 
and  every  person  who  shall  not  appear  before 
such  commissioners  or  visitors  pursnant  to 
such  tommons,  or  shall  not  assign  some  rea- 
Bcwable  excuse  for  not  so  appearing,  or  shall 
appear  and  refuse  to  be  sworn  or  examined, 
shall,  on  being  convicted  thereof  before  one  of 
her  Majesty's  justices  for  the  county  or 
borough  within  which  the  place  at  which  such 
person  shall  have  been  by  such  summons  re- 
qoired  to  appear  and  give  evidence  is  situate, 
anall  for  every  such  neglect  or  refusal  forfeit 
a  sum  not  exceeding  50/. 

101.  That  it  shall  be  lawful  for  any  com- 
missioners or  visitors  who  shall  summon  any 
person  to  appear  and  give  evidence  as  afore- 
said, to  direct  the  secretary  of  the  commission- 
ers or  the  clerk  of  such  visitors,  as  the  case 
may  be,  to  pay  to  such  person  all  reasonable 
expenees  of  ms  appearance  and  attendance  in 
pursuance  of  such  summons,  the  same  to  be 
coo«ideied  as  expences  incurred  by  such  com- 
missioners and  visitors  respectively  in  the  exe- 
cution of  this  act,  and  to  be  taken  into  account 
and  paid  accordingly. 

The  remaining  clauses  are  as  follow  : — 

102.  Upon  complaint  made  of  any  offence 
against  this  act,  justices  to  require  the  attend- 
ance of  the  person  charged,  and  adjudicate 
thereon.  Recovery  of  penalties,  and  applica- 
tion thereof. 

103.  Form  of  conviction  before  justices. 

104.  Appeal  to  quarter  sessions. 

105.  Actions  to  be  commenced  within  six 
calendar  months.  Act  may  be  given  in  evi- 
dence. 

106.  Offenders  to  be  prosecuted,  and  penalties 
Boed  for  by  the  secretary  of  the  commissioners 
and  the  clerk  of  any  visitors,  and  by  no  person 
without  the  authority  of  the  commissioners  or 
visitors. 

107.  Offenders  against  the  provisions  of  any 
of  the  repealed  acts  may  be  prosecuted  under 
this  act. 

108.  No  person  to  be  punishable  for  omitting 
to  send  any  copy,  &c.,  if  proved  to  have  been 
put  in  the  post,  or  left  at  the  proper  office. 

109.  Costs  incurred  by  the  commissioners 
to  be  paid  by  their  secretary,  and  costs  in- 
curred by  visitors  by  the  clerk  of  the  peace. 

110.  Commissioners  to  visit  asylums  and 
gaols. 

111.  Commissioners  to  visit  workhouses. 

112.  Provision  for  the  visitation  of  lunatics 
mider  the  care  of  committees,  and  also  of  state 
and  criminal  lunatics,  and  other  lunatics  not 
eomprised  in  the  preceding  provisions. 


113.  Power  for  the  Lord  Chancellor  and 
Secretary  of  State  for  the  Home  Department 
to  authorise  a  special  visitation  of  any  place 
where  a  lunatic  is  represented  to  be  con- 
fined. 

114.  Interpretation  clause.  48  G.  3,  c.  96. 
9  G.  4,  c.  40. 

115.  Boroughs  and  counUes  to  comprise  aU 
places  therein  not  having  separate  coamussiofi 
of  the  peace. 

1 16.  Act  not  to  extend  to  Bethlehem  Hos- 
pital. 

J 17.  Act  to  be  confined  to  EngUmd  and 
Wales. 


MARRIAGE  OF  PROTESTAKfS  AT 
ROME. 


In  a  recent  number,  (p.  48,  ante,)  we  in- 
serted the  evidence  of  Dr.  Wiseman,  delivered 
at  the  bar  of  the  House  of  Lords,  upon  the 
question  whether  a  marriage  of  two  Protestants, 
celebrated  in  the  papal  dominions,  according 
to  the  ritual  of  the  Church  of  England,  would 
be  held  binding  at  Rome.  In  quoting  that 
evidence  we  observed,  that  it  ^ave  a  view  of 
the  matter  entirely  new  to  English  lawyers. 

A  correspondent,  noticing  that  article  in  the 
following  number,  (p.  76,  ante,)  went  the 
length  of  sUting  that  the  evideneewas  not  only 
new,  but  "believed  to  be  entirely  wrong;" 
the  writer  adding,  that  "he  had  reason  to 
think  the  Lord  Chancellor  considered  the  evi- 
dence to  be  erroneous  ;'*  —  and  advising  future 
litigants  to  place  no  reliance  upon  it. 

We  have  recently  received  two  communica- 
tions, censuring  the  insertion  of  our  corres- 
pondent's letter.  If  the  learned  divine,  or  any 
of  his  friends,  are  ofi*ended  at  the  doubt  thrown 
upon  the  legal  effect  of  his  evidence,  we  much 
regret  it ;  but  we  submit  that  neither  he  nor 
they  should  take  offence  at  a  discussion  to 
which  every  witness  is  subjected,  particularly 
in  such  cases,  and  from  which  the  highest 
judges  in  the  land  are  not  exempt.  What  the 
learned  Dtetor  stated  as  matter  of  fact  is  not 
questioned:  our  correspondent,  we  presume, 
only  disputed  the  legal  conclusion  which  was 
attempted  to  be  established. 

One  of  our  correspondents  observes,  that 
"  the  point  in  dispute  is  one  not  of  English  but 
of  foreign  jurisprudence.  Judging  from  the 
report,  it  certainly  does  not  appear  that  the 
Lord  Chancellor,  or  any  of  the  law  peers,  ex- 
pressed even  a  doubt  respecting  the  soundness 
of  Dr.  Wiseman's  evidence.  It  would  have 
been  irregular  in  them  to  do  so,  for  the  judges 
of  this  country  profess  to  be  conversant  with 
no  other  law  than  their  own.  But  even  if  it 
were  true  that  some  surprise  was  felt  on  hearing 
it  stated  that  compliance  with  the  Romish  ritual 
was  unnecessary  at  Rome,  in  the  case  of  a  mar- 
riage by  Protestants,  that  surprise  need  not 
discompose  Dr.  Wiseman  or  his  friends ;  they 
know  that  the  doubts  or  astonishment  of 
English  lawyers  upon  points  of  foreign  law  are 
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not  entitled  to  much  attention,  and  are  never 
intended  to  be  the  subject  of  a  critical  examina- 
tion/* 

.  This  much  we  have  thought  it  right  to  say, 
m  deference  to  the  wishes  and  opinions  of  our 
several  correspondents.  But  we  cannot  allow 
the  Legal  Observer  to  become  the  arena  for 
any  further  discussion  of  a  point  which,  though 
cunous  and  important,  has,  after  all,  nothing 
to  do  with  the  principles  or  practice  of  the  law 
of  £ngland. 


PRACTICE  OF  RETAINERS. 

The  practice  relating  to  retainers  is  in  a 
very  unsatisfactory  state,  occasioning  fre- 
quent questions,  sometimes  approaching  to 
unseemly  disputes,  between  the  clerks  of 
counsel  and  the  solicitors  or  their  clerks. 
Some  recent  rules  laid  down  by  the  lead- 
ing counsel  are  calculated  also  to  work  se- 
rious prejudice  to  the  juniors.  As  an  illus- 
tration,  we  may  state  the  following  case. 

A  leading  counsel  is  retained  in  a  Chan- 
cery suit,  and  a  motion  of  an  ordinary  kind 
18  about  to  come  on,  in  which,  according  to 
the  old  practice,  it  was  usual  to  deliver  a 
brief  to  the  junior  counsel  only,  — such 
junior,  indeed,  being  generally  better  ac- 
quainted than  the  leader  with  the  minute 
details  of  the  case,  and  fully  competent  to 
make  the  application. 

Within  the  last  few  years,  it  has  been 
held  by  the  leading  counsel  at  the  equity 
bar,  that  if  there  be  any  motion  other  than 
a  mere  "motion  of  course"  before  the 
court,  and  a  brief  be  not  delivered  to  the 
leader,  his  retainer  is  abandoned,  and  the 
opposite  side  is  entitled  to  retain  him, 
without  notice  to  the  party  who  gave  the 
original  retainer. 

The  consequence  of  this  practice  is,  that, 
in  order  to  avoid  the  forfeiture  of  the  re- 
tainer, or  the  expense  of  a  new  one,  a  brief 
is  delivered  (although  it^  'may  be  quite 
unnecessary  for  the  client's  interests)  to 
both  senior  and  junior ;  or  If  the  case  will 
not  warrant  the  expense  of  two  briefs,  then 
•  the  senior  is  unavoidably  preferred,  to  the 
prejudice  of  the  junior. 

A  further  ill  consequence  of  this  course 
of  proceeding  has  very  recently  sprung  up, 
namely,  that  the  junior,  (who  frequently 
is  of  great  importance  in  the  cause,) — who 
has  originally  advised  on  the  case,  settled 
the  bill,  and  knows  as  well  the  weak  as 
the  strong  points  of  his  clients  claim, — 
may  be  taken  from  him,  without  notice,  at 
the  most  critical  stage  of  the  suit.  We 
have  also  heard,  that  the  inconvenience  of 


the  rule  laid  down  by  the  leading  counsel 
is  showing  itself  in  another  new  form, 
namely,  by  the  junior  counsel  claiming  to 
receive  a  brief  from  the  solicitor  who  re- 
tained him  whenever  the  case  may  be 
before  the  court. 

For  the  convenient  dispatch  of  business, 
and  for  the  promotion  of  the  due  interests 
of  the  bar,  it  is  an  understood  rule,  that 
on  the  hearing  of  a  cause  there  shall  be  as 
well  a  junior  as  a  leader.  In  the  Court 
of  Common  Pleas,  at  Nisi  Prius,  where  a 
Serjeant  must  be  engaged,  it  is  the  in- 
variable usage  to  have  a  junior.  So  the 
Vice-Chancellor  of  England,  in  Cooke  v. 
Turner,  (12  Sim.  649,)  said  he  remem- 
bered' perfectly  that  Sir  Anthony  Hart 
refused  to  take  a  brief  merely  because 
there  was  no  junior  counsel  with  him ;  and 
Mr.  Bethell  observed,  that  such  was  now 
the  rule  in  causes,  and  no  one  took  a  brief 
without  a  junior.  Lord  Eldon,  in  the 
House  of  Lords,  said,  <*  it  was  of  extreme 
importance  to  the  public  at  large  that  there 
sl>ould  be  a  successive  body  of  gentlemen, 
who  should  understand  their  profession  by 
knowing  it  from  the  beginning." 

Whilst  both  senior  and  junior  would 
have  reason  to  complain  if  either  were 
omitted  at  the  hearing  of  tfie  cause,  we 
think  the  solicitor,  acting  on  behalf  of  the 
suitor,  should  have  the  right  to  deliver  a 
brief  either  to  the  one  or  the  other  on 
inierloeutory  applications ;  and  if  the  bar 
should  deem  it  proper  to  adhere  to  the 
rule,  that  where  either  counsel  is  left  out, 
the  opposite  party  is  entitled  to  step  in 
with  a  retainer  or  brief,  —  then  we  think 
all  question  would  be  settled  by  giving 
notice  to  the  first  client,  as  is  done  in  cases 
of  a  general  retainer.  We  believe  that 
the  solicitors  have  no  wish  to  interfere 
with  the  rules  laid  down  by  the  bar ;  but 
in  carrying  out  those  rules,  tliey  contend, 
as  we  understand^  that  for  the  clients' 
sake,  (not  their  own,)  notice  should  be 
sent  before  another  brief  or  retainer  be 
accepted.  This  seems  to  be  just  and 
right,  and  in  no  respect  to  be  prejudicial 
to  the  honour  or  interests  of  the  bar. 


ANNUAL   CERTIFICATES  OF  ATTOR- 
NEYS. 

In  order  to  obtain  the  certificate  of  the  Re- 
gistrar of  Attome3r8  and  pay  the  stamp  duty 
on  the  I6th  December,  according  to  the  6  &  7 
Vict.  c.  73,  it  is  necessary  to  leave  a  declaration 
at  the  office  of  the  Incorporated  Law  Socie^ 
six  days  previously,  vis.,  on  Tuesday,  the  9tn 
December. 


Deaskm  under  ike  Smaa  Debts  Act. -Stamp  on  FeoffmeiKts.^'Bmowa  of  Poor  B%a.    1 1 1 


DECISIONS  UNDER  THE   SMALL 
DEBTS  ACT. 

BRISTOL  DISTRICT  COURT  OP  BANKRUPTCY. 

WiUiams  v.  WUliams.  —  A  judgment  had 
been  obtained  in  the  coanty  court  for  Radnor- 
shire against  the  defendant^  upon  which  he 
had  been  summoned  in  this  court,  in  conse- 
quence of  the  •  present  undersheriff  for  that 
county  not  happening  to  he  an  attorney  or 
judge  of  the  standing  required  by  the  Small 
Debts  Act.  The  defendant  not  having  ap* 
peared^  Hinton  moved  for  and  obtained  an 
order  for  commitment. 


STAMP  ON  FEOFFMENTS. 


[We  have  had  many  letters  on  this  subject, 
and  in  our  notices  of  some  of  them,  at  p.  488, 
in  our  last  volume,  we  took  the  same  view  of 
this  question  as  our  present  correspoudent ; 
but  others  were  not  satisfied,  and  where  so 
many  "  doctors  diflfered,"  we  took  the  opinion 
of  a  learned  contributor,  and  stated  his  view  in 
our  number  for  the  22nd  Nov.  We  now 
return  to  our  original  opinion,  and  think  the 
positiqn  taken  by  "A  Subscriber  at  Manches- 
ter" is  the  right  one.  This  is  also  in  accord- 
ance with  the  lecture  out  of  which  the  question 
arose.— Ed.] 


7b  the  Editor  of  the  Legal  Observer, 

Sib, — In  your  notices  to  correspondents  on 
the  hat  page  of  your  number  of  the  Legal  Ob- 
terver  for  Sie  22nd  Nov.,  you  state  mat  "  a 
feofiFment,  if  the  onl^  instrument,  is  now 
diaigeable  with  an  additional  duty  Commensu- 
rate with  what  the  lease  for  a  year  stamp  would 
have  been  if  the  conveyance  had  been  by  lease 
and  release!''  If  this  be  so,  will  you  have  the 
goodness,  in  your  next  number,  to  point  out 
the  new  enactment  which  imposes  the  lease  for 
a  year  duly  on  a  feoffiment  containing  no  letter 
ot  attorney  to  deliver  seisin,  and  not  charged 
inth  ad  valorem  duty,  or,  in  the  language  of 
the  Stamp  Act,  65  Geo.  3,  c.  184,  sched.  tit.  Fe- 
ofiment,  ''not  otherwise  charged ;" — a  mode  of 
conveyance  still  in  very  frequent  use  here  on 
small  sales  on  chief  rent. 

The  Act  to  Amend  the  Law  of  Real  Pro- 
perty, passed  last  session,  (8  &  9  Vict.  c.  106, 
8. 2,)  certainly  states,  that  every  deed  which  by 
force  oiify  of  the  emaetment  there  made  (vis.,  an 
enactment  that  corporeal  hereditaments  shall 
lie  in  grant  as  wdl  as  livery)  shall  be  effectual 
as  a  grant,  shall  be  chargeable  with  the  lease 
for  a  year  duty;  but  I  am  not  aware  of  any 
clause  in  that  or  any  other  act  which  destroys 
the  efficacy  of  Kver]r  of  seisin,  or  charges  a 
feoffment  not  otherwise  char^red,  which  oper- 
ates only  by  way  of  tiyery^  with  iht  additional 
duty  of  the  lease  for  a  year.  According  to  my 
construction  of  it,  you  may,  if  you  please, 
deliver  seisin  and  avoid  the  lease  for  a  year 
duty ;  but  if  you  dispense  with  the  livery,  and 
the  deed,  though  in  form  a  feoffment,  operates 
only  under  the  act  as  a  grant,  then  you  are 
liable  to  the  lease  for  a  year  duty. 

These  remarks  of  course  are  not  applicable 
fa  a  feoffment  where  there  is  any  purchase  or 
oonnderation  money,  which  is  expressly  charged 
with  a  duty  equivalent  to  the  lease  for  a  year 
duty,  under  the  55  Geo.  3,  c.  184. 

A  Subscriber. 
Manchester,  25th  Nov. 


REMOVAL  OF  POOR  BILL. 


To  the  Editor  of  the  Legal  Observer. 

Sm^ — ^AUow  me  to  draw  your  attention,  and 
through  you  that  of  the  country  attorneys  gene- 
rally, to  the  4th  sec.  of  abill  proposed  and  brought 
in  by  Messrs.  Bodkin  and  Cripps,  and  ordered 
by  the  House  of  Commons  to  be  printed  on  8th 
August  last,  the  object  of  which  is  to  amend 
the  laws  relating  to  Orders  of  Removal.  The  4th 
section,  after  reciting  that  it  is  expedient  to 
alter  the  period  for  sending  the  statement  (con- 
taining the  notice  and  grounds  of  appeal)  and 
fixing  a  time  for  such  purpose,  states,  "  that  it 
shall  be  accompanied  by  the  name  and  address 
of  some  attorney  practising  in  London,  and 
authorised  to  act  as  attorney  or  agent  on  behalf 
of  the  appellants."    Now,  what  on  earth  can  a 
London  attorney  want  to  do  with  an  appeal  to 
the  quarter  sessions  in  the  country,  unless  it 
be  in  a  case  where,  under  the  act,  it  shall  be 
brought  before  the  barrister  to  be  appointed  for 
that  purpose?    Surely  the  above  gentlemen 
cannot  be  in  earnest  in  inserting  such  a  clause. 
Would  it  not  be  quite  sufficient  if  the  attorney 
in  the  country  employed  in  the  matter,  sign  his 
name  and  address ;  and  why  should  the  over- 
seers and  guardians  be  obuged  to  employ  a 
London  attomevin  any  case,  unless  it  is  neces- 
sary to  bring  it  Wore  the  barrister,  and  which 
even  then  must  go  through  the  country  attorn^ 
to  his  London  agent,  for  the  overseers  and 
guardians  residing  50,  60,  or  100  miles  or  up- 
wards from  Lon£m,  cannot  be  competent  to 
do  it  between  the  London  attorney  and  them* 
selves,  and  why  should  an  attorney  from  Lon- 
don be  brought  dl  that  distance  at  a  great 
expense  to  conduct  an  appeal  at  the  sessions 
in  the  country  which  a  country  attorney  could 
do  at  a  much  less  expense,  being  nearer  at 
hand  ?    Have  not  the  poor  attorneys  in  the 
country  had  their  fees  cut  down  enough  in  the 
shape  of  introducing  local  courts,  shortening 
conveyancing  terms,  rendering  assignments  of 
outstanding  terms  unnecessary,  and  a  host  of 
other  things  besides,  (not  excepting  the  certifi- 
cate duty,)  without  taking  the  business  alto- 
gether out  of  the  hands  of  the  attorneys,  and  of 
appointmento  to  offices,  many  of  which  havebeen 
taken  off  the  poor  attorney,  and  usurped  for- 
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sooth  henceforward  hj  barristers.  Such  a  state 
of  things,  in  commoa  honesty,  oup[ht  not  to  be, 
and  I  trust  it  will  be  seen  altered  in  that  part  of 
the  section,  before  the  bill  gets  one  step  through 
the  house. 

A  Young  Attornby  and  Bubscribxb. 
Wellington,  Salop, 

CONTINGENT  REMAINDERS. 

To  the  Editor  of  the  Legal  Observer, 

Sir,— I  have  observed  in  the  last  volume  of 
your  journal,  a  qusery,  signed  A.  R.  S.,  on  the 
8th  sec.  of  8  &  9  Vict.  c.  106,  which  does  not 
appear  to  have  been  answered,  and  as  it  in- 
volves a  point  of  considerable  importance,  I  beg 
to  trouble  yon  with  the  following  remarks. 

On  reading  this  section  the  objection  seems 
without  foundation,  for  I  submit,  that  accord- 
ing to  the  true  construction  of  the  clanse,  only 
one  class  of  contingent  remainders  is  referred 
to,  viz.,  those  **  existing  at  any  time  after  the 
31st  December,  1844,"  these  l>eing  divided  by 
the  subsequent  words  into,  those  exisliing  after 
that  day,  but  created  before  the  passing  oJ  :he 
act,  and  those  existing  after  that  day,  but 
created  after  the  passing  of  the  act. 

The  act,  therefore,  is  not  an  expostfaeto  law 
without  limit  as  to  time,  but  is  limited  to  con- 
tingent remainders  existing  after  the  31st  De* 
eember,  1844. 

W.  J.  C. 


NOTES  OF  THE  WEEK. 

LAW   PROMOTIONS. 

It  was  reported  a  few  days  ago  that  Mr. 
Serjeant  Manning  had  been  appointed  a  Com- 
missioner in  Bankruptcy,  in  lieu  of  the  late 
Mr.  Boteler ;  and  the  Serjeant's  valuable  report 
on  the  proposed  consolidation  and  amendment 
of  the  Law  of  Bankruptcy  and  Insolvency  gave 
credence  to  the  rumour.  But  we  now  bear 
tibat  Wm.  Burge,  Esq.,  the  Queen's  Counsel, 
has  been  appointed.  Mr.  Burge  was  called  to 
the  bar  on  the  20th  May,  1808.  He  was  for- 
merly Attorney-General  for  Jamaica,  and  (ac- 
cording to  Mr.  Whishaw's  Synopsis  of  the  En- 
glish Bar)  is  the  legislative  agent  for  that  island; 
a  Bencher  of  the  Inner  Temple,  and  has  the  titles 
of  M.A.  and  D.C.L.  Hon,  llie  appointment 
will,  no  doubt,  be  satisfactory  to  the  profession. 

RECENT  DECISIONS   IN  THE    SUPE- 
RIOR COURTS, 


REPORTED    BT 


BARRISTERS    OF    THE    SEVERAL 
COURTS. 


Kolls  €uxixt 

MOTION  TO  DISMISS. — ORDERS    114  &   118 
OP   MAY    1845. 

Under  the  UAth^i  ISth  Orders  ofMay,lB45, 


any  drfemdanU  may  move  to  dismiss  a  (iff, 
o»  the  expiration  of  four  weeks  after  his 
answer,  or  the  last  of  his  answers,  if  more 
than  one,  is  foimd  or  deemed  sufficient, 
although  there  are  other  defendants  who 
have  not  answered. 

This  was  a  motion,  under  Order  114  of 
May  1845,  to  dismiss  the  bill  for  want  of  pro- 
secution. It  was  made  by  a  defendant,  the 
time  for  excepting  to  whose  answer  had  long 
since  expired  :  but  there  was  another  defend- 
ant, who  had  not  yet  answerfed.  The  order 
directs  that  '*  anv  defendant  may,  upon  notice, 
move  the  court  that  the  bill  may  be  dismissed, 
with  costs,  for  want  of  prosecution,  and  the 
court  may  order  accordingly,  —  if  the  plaintiff, 
having  obtained  an  order  to  enlarge  the  time, 
does  not  obtain  and  serve  an  order  for  leave  to 
amend  the  bill,  or  does  not  file  the  replicatioD, 
or  set  down  the  cause  to  be  heard  on  bill  and 
answer,  within  four  weeks  after  the  answer,  or 
the  last  of  the  answers,  is  found  or  deemed  to 
be  sufficient,  or  after  the  filing  of  a  traversing 
note." 

Mr.  Beavan,  for  the  motion,  contended  that 
the  words  **  the  last  of  the  answers,"  in  this 
order,  must  be  taken  to  mean  the  last  of  the 
answers  of  the  defendant  who  moved  to  dis- 
miss ;  and,  therefore,  that  he  had  the  right  to 
move,  although  the  answer  of  another  defend- 
ant was  not  yet  put  in. 

Mr.  Greene,  contr^,  referred  to  the  118th 
Order,  which  provides,  "  that  a  defendant  is 
not  to  be  at  liberty  to  move  to  dismiss  a  bill 
for  want  of  prosecution,  until  after  the  expira- 
tion of  the  time  within  which  a  plaintiff  may 
obtain  an  order  to  amend  such  bill,"— omitting 
the  words  "  as  to  such  defendant,"  contained 
in  the  26th  Order  of  1833,  for  which  the  18th 
of  the  new  orders  is  substituted.  Now  the 
66th  Order  and  the  33rd  section  of  the  l6th 
Order,  gave  the  phiintiff  leave  to  amend,  where 
there  were  several  defendants,  at  any  time 
within  four  weeks  after  the  last  answer  is 
deemed  or  found  to  be  sufficient.  Therefore, 
to  make  the  1 14th  order  consistent  with  the 
118th,  the  words  "the  last  of  the  answers 
must  be  taken  to  refer  to  the  case  of  there 
being  more  than  one  defendant :  so  that  in  the 
present  case  no  motion  to  dismiss  could  be 
made. 

Lord  Longdate  said,  that  this  construction 
would  make  the  right  of  a  defendant  to  move 
to  dismiss  depend  upon  the  conduct  of  parties 
over  whom  ne  had  no  control.  He  consi- 
dered the  1 18th  Order  to  mean  only,  that  a  de- 
fendant was  not  to  move  to  dismiss  the  bill, 
while  he  knew  that  the  plaintiff  bad  a  right  to 
amend  against  him ;  and  the  words  "  as  against 
that  defendant,"  were  not  necessary  to  this 
meaning.  No  doubt  in  the  66th  Order  and 
the  33rd  article  of  the  l6th  Order  the  expres- 
sions "  last  answer"  meant,  the  last  answer  ot 
several  defendants ;  but  in  the  114th  Order  the 
expression  "the  last  of  the  answers"  related 
to  the  case  of  a  defendant  putting  in  more  than 
one  answer.  Under  the  2 1  st  Order,  the  court 
had  power  to  give  further  time,'  if  it  found  that 
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more  was  required  to  f^et  in  the  answers  of 
other  defendants  :  and  thus  all  the  orders  were 
made  consistent.     He  had  no  doubt  as  to  the 
right  of  the  defendant  to  move.* 
Dalion  T.  Hayter,  Nov.  3  &  30,  1845. 


VUt-€iaiMtlUx  of  Snglonlr. 

SNI.ARG1NG  PUBLICATION.  —CONSTRUCTION 
OP  ORDBRS   111  AND  112  OF  MAY,  1845. 

Where  repUcation  was  filed  brfore  the  Orders 
of  May  1845  came  into  operation,  the  court 
SMy  enlarge  publication,  although  it  mag 
k&M  passed  according  to  theWl  th  and  1  \2th 
of  these  orders,  without  resorting  to  the  old 
practice. 

Mr.  Miller  moved,  that  publication  in  this 
cause  might  be  enlar^red  to  the  Ist  dav  of  next 
Hilary  Term.  Rephcation  was  filea  on  the 
25th  July  last,  and  as  the  lllth  and  112th 
Orders  of  May  1845,  directed,  that  publication 
should  pass  without  rule  or  order,  on  the  ex* 
pirstion  of  two  months  after  the  filing  of  the 
Kplication,  unless  such  time  expired  in  the  long 
vacatioo,  or  was  enlarged  by  order,  and  if  such 
time  expired  in  the  loog  vacation,  then  on  the 
2nd  day  of  the  then  Michaelmas  Term,  publi- 
estion  in  thi«  cause  expired  on  the  3rd  da^  of 
Not.  instant.  The  Master,  therefore,  having 
no  power  to  make  an  order  to  enlarge  it,  the 
present  application  became  necessary. 

1^0  rules  had  been  given. 

The  Vtoc'Chancellor  made  the  order. 

QUehrist  v.  GUchrist,    Nov.  25th,  1845. 


PAYMENT  OP  PURCHASE  MONEY  INTO 
COURT. 

Where  the  time  limited  by  the  conditions  of 
sale  for  payment  of  purchase  money  has 
expired,  the  court  will  not,  at  the  instance 
of  the  vendor,  appoint  an  earlier  day  than 
that  fixed  by  the  purchaser  for  payment  into 
coert  of  such  purchase  money,  provided  the 
time  required  is  not  unreasonable* 

Mr.  Robson  moved  in  this  case  for  the  usual 
order,  for  the  purchaser  to  pav  the  purchase 
money  into  court,  on  or  before  the  21  st  of  Dec. 
next,  and  to  be  let  into  possession.  By  one  of 
the  conditions  of  sale  under  which  the  purchase 
was  made,  the  purchaser  was  to  pay  interest  at 
the  rate  of  5/.  per  cent,  per  annum  on  the  pur- 
chase money  after  a  certain  time,  which  had 
long  since  expired,  and  under  that  condition 
he  was  now  liable  to  pay  such  interest. 

Mr.  Webster  asked,  that  the  purchaser  mi([[ht 
he  directed  to  make  the  payment  on  or  before 
Ibe  1st  Dec.,  in  order  that  the  vendor  might 
obtain  the  benefit  of  the  January  dividends ; 
hut 

*  No  order  to  dismiss  was  made,  for  other 
omn,  which  have  not  been  noticed,  aa  not 
Acting  the  cooatniction  of  the  order. 


The  Vice-Chancellor  said,  that  as  the  time  li- 
mited by  the  conditions  of  sale  for  payment  of  the 
purchase  money  had  expired,  after  which  a 
certain  rate  of  interest  was  fixed,  he  could  not 
make  any  variation  in  the  order  sought  by  the 
purchaser. 

Lyddon  v.  Woolcock.    Nov.  25,  1845. 


(Before  the  Four  Judges.) 

PLEADING. — ISSUABLE    PLEA. 

A  policy  of  insurance  contained  a  clause,  that 
if  disputes  arose,  the  matter  should  be  re- 
ferred to  arbitration.  In  an  action  on  the 
policy,  the  defendants,  being  under  terms  to 
plead  issuably,  pleaded  that  the  case  had 
been  submitted  to  arbitration,  that  the  arbi- 
trator had  made  his  award,  and  payment 
into  court  of  the^sum  so  found  due  from 
the  dtfendanls. 

Held,  this  was  an  issuable  plea. 

This  was  an  action  on  a  policy  of  insurance 
against  fire.  There  was  a  clause  in  the  policy 
to  the  effect  that  if  the  party  should  insure  in 
any  other  office,  that  fact  ought  to  be  com- 
municated to  the  defendants,  and  that  the 
amount  of  the  loss  should  be  rateably  pro* 
portioned;  and  that  in  case  of  dispute  the 
matter  should  be  referred  to  arbitration-  The 
defendants,  being  under  terms  to  plead  issu- 
ably, pleaded  that  the  matter  had  been  referred 
to  arbitration,  according  to  the  terms  of  the 
policy ;  that  the  arbitrator  had  made  his  award; 
and  payment  into  court  of  the  sum  which  the 
arbitrator  had  found  to  be  due  to  the  plaintiff 
from  the  defendants.  The  plaintiff  signed 
judgment  for  want  of  a  plea,  and  a  rule  nisi 
had  been  obtained  to  set  aside  the  judgment. 

Sir  F.  Kelly,  (Solicitor- GcDcral,)  and  Mr. 
Henderson  showed  cause. — The  Question  raised 
for  the  opinion  of  the  court  is,  whether  this  ia 
an  issuable  plea.  The  plea  does  not  present  a 
single  issue  which  wiU  decide  the  merits  of  the 
case.  There  are  two  issues  raised  :  first,  the 
submission  to  arbitration,  and  that  the  arbitra- 
tor made  his  award;  second,  payment  of  money 
into  court.  If  the  plaintiff  takes  issue  on  either 
of  those  allegations,  the  other  would  stand 
admitted  on  the  record.  The  form  of  the  plea 
is  calculated  to  embarrass  the  plaintiff,  and  is 
a  departure  from  the  rules  of  pleading.  The 
rule  of  Trinity  Term  1  Vict,  gives  a  form  of 
the  plea  of  payment  of  money  into  court ;  and 
in  the  case  of  Bailey  v.  Sweeting,^  the  Court  of 
Exchequer  held  a  plea  bad,  on  special  de- 
murrer, because  it  did  not  pursue  the  form 
given.  The  same  rule  gives  a  form  of  the 
replication,  and  in  conformity  with  that  rule 
the  plaintiff  cannot  reply  double,  by  taking 
issue  on  both  the  allegations  contained  in  the 
plea. 


•  12  Mee.  &  Wei.  616. 
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Mr.  Mortin  and  Mr.  Crompton  were  not 
heard. 

Lord.  Denman,  C.  J.  —  The  judgment  has 
been  improperly  signed.  I  think  this  is  an 
issuable  plea. 

Williams,  Coleridge,  and  Wightman,  Js., 
concurred. 

Rule  ab8|;>lute. 

Heap  V.  Thorp  and  others,  Michaelmas  Term, 
1845. 


.<auttn'g  30et»1i  Vrartirt  Court. 

AFFIDAVIT.  —  deponent's     ADDITION. 

An  affidavit  sworn  in  London,in  which  the  de- 
ponent was  described  as  A.  B.  of,f^c», 
"  agent  of  the  defendant  in  this  cause,"  was 
held  to  contain  a  sufficient  '*  addition " 
within  tJie  meaning  of  Rule  L  ofHil,  2,  W, 
4,  5.  5. 

Bovill  showed  cause  against  a  rul^  obtained 
by  W.  R.  Cole,  for  judgment  as  in  case  of  a 
nonsuit,  and  objected  in  the  first  instance  to  ^he 
affidavit  upon  which  the  rule  was  obtained. 
The  defendant  was  described  therein  as  A.  B. 
of  &c.,  "  agent  for  the  defendant  in  this  cause," 
and  it  was  submitted,  that  this  description  con- 
tained no  "  addition"  of  the  deponent  within 
the  meaning  of  Rule  I.  Hil.  2,  W.  4,  s.  5,  and 
that  the  affidavit  was  therefore  insufficient.  It 
would  not  be  assumed  that  the  word  "  agent " 
meant  the  "  London  agent"  for  a  country  attor- 
ney. 

fT.  H.  Cole,  contrii,  insisted  that  "  agent  for 
the  defendant  in  the  cause,"  is  the  ordinary 
description  of  the  attorney  in  London  who 
transacts  business  for  the  attorney  in  the 
country,  and  that  such  was  the  only  meaning 
of  the  words  in  legal  phraseology. 

Patteson,  J.,  said,  as  the  affida^t  was  sworn 
in  London  the  description  was  sufficient ;  the 
word  *' agent"  as  here  used,  evidently  meant 
*'  London  agent,"  and  could  not  possibly  be 
nusunderstood.  Had  the  affidavit  been  sworn 
in  the  country,  the  case  would  have  been  alto- 
ffether  different,  for  then  it  would  have  been 
inipossible  to  infer  what  kind  of  agent  the  word 
referred  to,  business  in  the  country  b«ng  trans- 
acted, not  by  an  *'  agent,"  but  by  an  attorney 
emplo]^ed  by  the  defendant  himself. 

Bovill  then  showed  cause  upon  an  affidavit, 
setting  forth  excuses  for  not  proceeding  to  trial, 
and  the  rule  was  discharged  upon  giving  the 
usual  peremptory  undertaking. 

Mathewson  v.  Baistow.  Michaelmas  Term, 
Nov.  24,  1645. 


TTBIT   OP   SUMMONB.  —  INDOR8BMRNT   OF 
INTEREST. 

Jf  in  the  indorsement  of  a  writ  of  summons 
interest  be  specifically  claimed,  either  the 
amount  of  interest  due  up  to  the  date  of 
norit,  or  the  day  from  which  it  is  claimed 
must  be  stated;   and  if  the  indorsement 


merely  state  that  the  plaintiff  claims  debt 
and  interest,  thus — "  I  SOL  for  debt  and  tn- 
terest  thereon j"  the  defendant  may  move 
to  set  aside  the  writ,  copy,  and  service  for 
irregularity. 

The  copyof  the  writ  of  summons  served  upon 
the  defendant  in  this  cause  was  indorsed  thus : — 
"The  plaintiff  claims  150/.  for  debt  and  inter- 
est thereon,  and  3/.  35.  for  costs ;  and  if  the 
amount  thereof  be  paid  within  fonr  days  from 
the  service  hereof,  mrther  proceedings  will  be 
stayed,"  and 

Archbold  now  showed  cause  against  a  rule 
which  had  been  obtained  to  set  aside  the  writ, 
copy,  and  service  for  irregularity ;  the  alleged 
irregularity  being,  that  the  indorsement  neither 
stated  how  much  the  pUdntiff  claimed  for  in- 
terest, nor  any  day  from  which  it  might  be 
computed.  He  contended,  1.  That  the  rule 
asked  for  too  much,  as  the  second  rule  of 
Hil.  2  W.  4,  does  not  require  an  indorsement 
of  the  debt  on  a  non-bailable -tort/,  and  that 
therefore  the  objection  should  have  been  confined 
to  the  copy,  or  at  most  to  the  copy  and  ser- 
vice. 2.  The  indorsement  is  correct.  If  it 
were  always  necessary  to  indorse  the  precise 
amount  of  interest,  the  plaintiff  would  in 
many  instances  be  deprived  of  the  interest 
which  becomes  due  after  the  commencement  of 
'the  a<ftion,  especially  in  case  of  a  tender  within 
the  four  days  after  service  of  the  writ.  Nor  is 
there  any  good  reason  for  requiring  the  state* 
ment  of  a  day  from  which  the  interest  is  eel* 
culated ;  the  defendant  is  as  competent  as  the 
plaintiff,  both  to  compute  how  much  is  due, 
and  to  ascertain  when  it  began  to  run.  In  the 
absence  of  any  particular  statement,  the  interest 
may  be  presumed  to  be  claimed  from  the  day 
of  serving  the  writ.  Pierce  v.  FothergiU,  2 
Bing.  N.  C.  1679  and  though  in  Coppelo  v. 
Brown,  (3  Dowl.  166 ;  1  C.  M.  &  R.  575,  S.  C.) 
it  was  held  to  be  suJUeient  to  state  the  day  from 
which  the  interest  is  calculated,  it  is  not  to  be 
inferred  that  the  court  thought  it  necessary  to 
do  so. 

Lush,  contrk.  1.  The  form  of  the  application 
is  correct ;  Argent  v.  Beynolds,  6  DowL  480  ; 
and  if  the  role  of  Hil.  2,  W.  4,  did  not  applv  to 
non-bailable  writs,  the  later  rule  of  M.  3  W.  4, 
s.  5,  extended  it  to  all  the  writs  issued  under 
the  authority  of  the  Uniformity  of  Process  Act, 
(2  &  3  W.  4,  c.  39,)  as  well  as  to  the  copies 
thereof;  and  the  Writ  of  Trial  Act  (3  &  4  W.  4, 
c.  42,)  contemjMte  an  indorsement  upon. the 
writ  as  well  as  On  the  copy.  Tbe^fendant  is  also 
entitled  to  assume,  that  the  writ,  until  produced, 
and  shown  to  be  different,  is  the  same  as  the 
"copy"  served  upon  the  defendant.  2.  The 
defect  is  clearlv  an  irregularity,  and  it  was  so 
considered  by  the  court,  and  admitted  in  argu- 
ment in  Fitzgeraldy,  Evans,  6  M.&G.207.  It  is 
almost  as  important  that  the  amount  of  interest, 
or  the  means  of  computing  it,  should  be  stated 
on  the  writ,  as  it  is  to  state  the  amount  of  prin- 
cipal debt.  In  the  absence  of  any  such  state- 
ment the  defendant  is  left  in  uncertainty  as  to 
the  rate  of  interest  which  is  claimed,  or  whether 
the  plaintiff  claims  interest  for  one  or  aeverd 
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^ears.  The  amount  of  interest  also  may  be  very 
important  in  determining  whether  an  action  can 
be  tried  before  the  sheriff^  for  although  the 
nrincipol  be  under  207.  the  rate  of  interest  may 
be  lai^,  and  swell  the  original  debt  much  be- 
yond that  amount. 

Patteton,  J.  —  I  entertain  no  doubt  upon  the 
question.  The  rule  of  court  was  made  for  the  pur- 
pose of  compelling  the  plaintiff  to  give  precise  in- 
fonnationwith  respect  to  the  amount  of  his  claim, 
and  it  ia  no  answer  to  the  present  objection  to 
say  that  the  defendant  must  be  aware  of  how 
mudi  interest  is  in  arrear,  or  of  the  time  from 
which  it  began  to  run,  for  that  would  equally 
apply  to  the  original  debt.  The  object  of  the 
indorsement  is  not  to  tell  the  defendant  what 
he  already  knows,  but  to  inform  him  as  to 
the  amount  which  the  plaintiff  will  be  contented 
to  take.  If  it  were  compulsory  upon  the  plain- 
tiff to  state  the  exact  amount  of  interest  due 
atthe  date  of  the  writ,  he  might  be  placed  under 
some  difficulty;  but  that  is  not  the  case,  as 
the  rule  will  be  sa^sfied  by  stating  the  day  from 
which  the  plaintiff  alleges  that  interest  is  in 
arrear,  and  if  the  action  should  proceed,  the 
plaintiff  will  recover  interest  up  to  the  day  of 
signing  judgment.  The  case  of  Fitzgerald  y» 
Biaas  is  not  precisely  in  point,  but  from  what 
fell  from  the  court,  it  would  seem  to  have  been 
admitted  in  the  argument,  that  the  defect  now 
complamed  of  was  an  irregularitv. 

As  to  the  form  of  the  rule^  I  tnink  that  since 
the  mle  of  M.  3^  W.  4,  s.  6,  the  former  rule  is 
applicable  to  the  writ  as  well  as  to  the  copy,  and 
as  the  writ  ia  not  produced,  the  defendlaut  is 
entitled  to  assume  that  it  is  the  same  as  the 
copy.  This  rule  must  therefore  be  made 
absolute. 

Rule  absolute  for  setting  aside  the  writ, 
copy>  and  service,  with  costs. 

Chajmau  v.  Becke*  Michaelmas  Terro^  Nov. 
18,  184S. 


Coftmon  91tas. 

fRACTICB  IN  RBOISTRATION  APPEALS.— 
TIMB  FOR  GIVING  NOTIGB  TO  RE8POND- 
B1«T  OP  PROSBCUTINO  APPEAL. — WAIVER. 

h,  Qffpeahjrom  the  decisions  of  revising  bar' 
risUrs,  a  waiver  by  the  respondent  of  notice 
qf  the  eqppdbmt's  intention  to  prosecute  the 
appeal^  pursuant  to  stat.  6  Vict.  c.  18,^. 

-  64,  wiU  not  dispense  with  the  neoesstiy  qf 
pravhuf  suck  notice  to .  have  been  given, 
oefora  the  appeai  can  be  heard. 

An  appeal  fn»n  the  decision  of  the  revisiuff 
banister  for  South  Cheshire  having  been  called 
on  in  its  turn  on  the  17th  November,  the  re- 
spondents did  not  appear.  The  apoellant  not 
being  prepared  with  an  affidavit  of  his  having 
given  the  respondents  ten  days'  notice  of  his 
intention  to  prosecute  the  appeal,  pursuant  to 
Stat  5  Vict.  c.  18,  s.  64,  the  court  allowed  the 
case  to  stand  over,  in  order  that  the  appellant 
might  have  an  opportunity  of  producing  an 
affidavit  of  service  of  such  notice. 


Cockbum  now  applied  for  leave  to  proceed 
with  the  appeal,  notwithstandinpf  such  notice- 
had  not  been  given.  He  moved  upon  an  affi- 
davit of  the  managing  clerk  of  the  London 
agent  to  the  appellants  attorney,  stating  that 
on  the  3rd  of  November  the  agent  was  in- 
structed to  enter  the  appeal,  and  was  at  the- 
same  time  informed  by  his  country  corre5?pond- 
ent  that  the  attorney  for  the  respondents  had 
consented  to  waive  notice  of  the  apoelkntV 
intention  to  prosecute  it.  On  the  17tb  Novem- 
ber the  agent  wrote  to  the  appellant's  attorney^  , 
stating  that  no  counsel  had  appeared  for  tne 
respondents  when  the  appeal  was  called  on  by 
the  master,  and  in  reply,  received  a  letter  from 
'his  correspondent,  dated  November  19,  iff 
!  which  the  attorney  for  the  appellant  mentioned^ 
that  he  had  written  to  the  attorney  for  the  re- 
spondents, expressing  at  the  same  time  his^ 
surprise  that  no  counsel  had  been  instructed 
to  appear,  as  it  had  been  fully  understood 
between  them  that  counsel  would  appear  on  the 
respondents'  behalf.  The  learned  counsel 
;  sabmitted,  that  as  the  respondents  had  con- 
sented to  waive  the  notice,  the  court  might 
now  proceed  to  hear  the  appeal. 

Tindal,  C.  J.—The  question  is,  whether  we- ' 
are  not  bound  by  the  stringent  words  of  this 
act  of  parliament.    The  64th  section  enacts^  ; 
that  "  no  appeal  shall  be  heard  by  the  court  in 
any  case  where  the  respondent  shall  not  ap- 
pear, unless  the  appellant  shall  prove  that  due 
notice  of  his  intention  to  prosecute  such  appeal 
was  given  or  sent  to  the  said  respondent  ten 
days  at  least  before  the  day  appointed  for  the 
hearing  of   such  appeal."     It  seems  to  me, 
therefore,  that  we  have  no  power  to  dispense  ' 
with  an  affidavit  of  such  notice  having  been 
given,  although  the  respondents  have  waved 
it.    Still,  as  the  proviso  which  follows  these  ' 
words  in  the  section  enables  the  court  to  post-  ' 
pone  the  hearing  of  the  appeal,  "if  it  sbaQ 
appear  to  them  that  there  has  not  been  reason-  ' 
aole  time  to  give  or  send  such  notice ;"  and  ar 
it  appears  that  the  appellant  has  been  lulled 
into  security  by  the  conduct  of  the  respondents, 
I  think  the  appeal  may,  under  the  circum-  - 
stances,  stand  over  till  the  next  term.    That 
delay  will  give  the  appellant  ample  time  to  serve 
the  respondents  with  notice  of  his  intention  tft 
proisecute  the  appeal. 

Appeal  to  stand  over  accordingly. 

Newton,    appellant,    and   the  Overseers  qf^' 
Mobberiep,  respondents. 

M.  T.,  Nov.  20, 1845.  » 

lBit%tq,utt  of  VIesni. 

CA.   SA. — INSOLVENT. 

No  action  of  trespass  for  false  imprisonmeni 
will  lie  against  a  plaintiff  who,  without  n»- 
tice, takes  a  defendant  in  execution  for  a  debt, 
in  respect  of  which  he  has  been  discharged 
under  the  Insolvent  Act. 

But  if  the  plaintiff  issues  a  ca.  sa.  maliciously, 
and  for  the  purpose  qf  oppression,  he  is  Uabie 
to  an  action  on  the  case. 

TRB8PA88  for  false  imprisonment.    Flea: 


iv^ 


Sti^^enorCoiarU:  Bmktqmr  (^  FUta* 


ihat  the  dow  defendant  had  obtained  judgment 
against  the  plaintiff  for  a  certain  debt,  where- 
upon he  isened  a  oa.  sa.,  under  which  the  now 
plaintiff  was  taken  in  execution,  which  is  the 
trespass  complained  of. 

JBLeplication :  that  after  the  judgment  was 
obtained  and  before  the  issuing  of  the  writ  of 
«a.  sa.,  the  plaintiff  was  discharged  from  the 
said  judgment  debt,  by  the  court  for  the  reUef 
of  insolvent  debtors  in  Ireland. 
Demurrer  and  joinder. 
E,  V,  Williams  in  support  of  the  demurrer. 
The  action  is  not  maintainable.  As  it  does  not 
appear  from  the  replication  that  the  defendant 
had  anj  notice  of  the  plaintiff's  discharge  under 
the  Insolvent  Act,  the  defendant  was  justified 
in  issuing  a  oa.  sa.  If,  indeed,  he  had  know* 
ingly  abused  the  process  of  the  court  for  the 
purpose  of  oppression,  he  might  be  liable  to  an 
action  on  the  case,  but  under  no  circumstances 
wiU  trespass  lie.  (He  was  then  stopped  by  the 
court) 

Martin,  contrL    The  81st  and  82nd  sections 
of  the  Irish  Insolvent  Act,  (3  &  4  Vict.  c.  107,) 
are  the  same  in  terms  as  the  90th  and  9l8t  sec* 
tions  of  the  English  Insolvent  Act,  (1  &  2  Vict. 
c.  110).    The  81st  section  of  the  3  &  4  Vict  c. 
107,  enacts,  that  no  person  who  shall  have  be- 
come entitled  to  the  benefit  of  that  act  shall  be 
imprisoned  for  any  debt  or  sum  of  money  or 
costs  with  respect  to  which  such  person  sbaJl 
have  become  3Q  entitled,  or  bv  reason  of  any 
judgment,  decree,  or  order  for  judgment  of  the 
same,  but  that  upon  every  arrest  or  detainer  in 
person  for  any  such  debt,  &c.  it  shall  be  lawful 
tor  any  judge  of  the  court  out  of  which  any  writ 
or  process  shall  have  issued  to  relieve  such 
prisoner  from  custody.    The  82nd  section  en- 
acts, that  after  any  person  shall  have  become 
entitled  to  the  benefit  of  that  act  "  no  writ  of 
capias  ad  satisfaciendum,Jieri  facias,  or  other 
writ  or  execution  against  the  body,  goods,  or 
chattels  of  such  nrisoner  shall  issue,  on  any 
judgment  obtainea  against  such  prisoner  for 
any  debt  or  sum  of  money,  with  respect  to 
which  such  person  shall  have  become  so  en- 
titled."   As  the  statute  contains  an  absolute 
prohibition  against  issuing  a  ca,  sa.,  the  writ  is 
void,  and  the  defendant  cannot  justify  under  it. 
Parson  v.  Lloyd,  3  Wils.  351.    In  Barker  v. 
Braham,  3  Wils.  268,  it  was  decided,  that  an 
action  for  false  imprisonment  would  lie  against 
an  attorney  (as  wdl  as  against  his  client)  who 
sues  out  at  the  suit  of  the  client  an  illegal  writ 
of  ca.  8a.t  and  imprisons  the  defendant  thereon. 
[Parke,  B.,  Tarllon  v.  Fisher,  2  Dong.  671,  de- 
cided, that  a  sheriff  is  not  liable  to  an  action 
for  false  imprisonment  for  arresting  a  certifi- 
cated bankrupt,  a  peer,  or  discharged  insolvent.] 
Those  were  cases  of  privilege,  but  here  the  writ 
has  been  issued  in  defiance  of  an  act  of  parlia* 
znent,  and  the  defendant  is  in  the  same  situation 
aa  if  he  had  imprisoned  the  plaintiff  without 
any  writ. 

Polloek,  C.  B.  There  must  be  judgment  for 
the  defendant.  The  question  is,  whether  the 
iBJiguage  of  the  English  or  Irish  Insolvent  Act, 


entitles  the  plaintiff  to  manftain  an  aetion  oC 
trespass.  There  is  no  doubt  that  an  exemption 
from  arrest  will  not  entitle  the  party  arrested  to 
maintain  such  action.  That  was  cleariy  es* 
tablished  by  the  case  of  Tarlion  t.  ffesAcr. 
Subsequently  various  parties  became  exempted 
from  arrest,  either  by  force  of  the  bankrupt  law 
or  other  statutes,  even  so  for  back  as  the  stat 
5  Geo.  2,  c.  52.  The  language  of  that  act  is 
not  so  strqng  as  the  more  modem  statutes,  but 
it  has  always  been  held,  that  a  bankrupt  or  iB« 
solvent  must  avail  himself  of  his  exemption  bv 
application  to  the  court  In  Parsons  ▼.  JUoffi, 
the  writ  was  absolutely  void  from  some  matter 
appeanng  on  the  face  of  it,  and  which  was 
known  to  the  party  issuing  the  writ.  It  seems 
to  me  to  make  no  difference,  that  the  statute 
prohibits  the  issuing  of  the  writ.  It  would  be 
productive  of  great  inconvenience  and  mischief 
if  we  were  to  hold,  that  a  party  was  liable  for 
issuing  a  writ  imder  circumstances  which  gave 
him  no  notice  that  he  was  not  entitled  to  iasne 
it.  If  it  were  so,  he  would  be  liable  in  trespsM^ 
because  without  notice,  he  availed  hims^  of  a 
judgment  after  the  defendant  had  becoiztt 
baiMonipt  or  insolvent.  In  thus  deciding,  we 
cause  no  hardship,  for  it  is  clearly  laid  down, 
that  if  a  party  knowingly,  and  in  order  to  im- 
press maUciousiy  sues  out  a  writ,  he  will  be 
liable  in  an  action  of  case- 

Parke,  B.  The  question  is,  wbetlier  the 
legislature,  in  prohibiting  the  iatuing  of  the 
writ,  intended,  that  it  should  be  absolutBijr  void, 
or  merely  voidable.  If  the  82nd  sectioa  be 
read  together  with  the  83rd,  tbe  meaoiag  is 
clearly  this,  that  the  person  arrested  is  ei^itlea 
to  his  discharge  without  satisfying  the  judg- 
ment. Perhaps  the  act  is  not  correctly  worded, 
but  when  it  is  said  that  no  writ  of  ca^  sa.  shall 
issue,  it  means  that  the  plaintiff  ought  not  to 
issue  such  writ.  If  we  were  to  put  another 
construction  on  the  act,  it  ymald  lead  to  great 
hardship,  inasmuch  as  a  plaintiff  would  be 
liable  to  an  action  of  trespass,  although  he 
might  not  know  of  the  defendant's  discharge. 

Alderson,  B.  The  question  is,  whether  the 
words  "no  writ  of  ca.  sa,  shall  issue,"  are  to 
be  taken  as  meaning  that  the  writ,  if  issued, 
shall  be  void.  If  we  were  to  hold  it  void  it 
would  include  all  the  cases  in  which  the  plaintiff 
meant  to  dispute  the  validity  of  the  dischaige, 
and  even  where  he  had  succeeded.  'S^^' 
construction  would  lead  to  an  absurdity.  The 
meaning  of  the  act  is,  that  if  the  plaintiff  ahaU 
issue  a  writ,  the  defendant  shall  be  discharged 
by  the  course  of  law,  that  is,  by  appik»tioa  to 
a  judge.  Taking  both  sections  together,  that  u 
t^  reasonable  construction. 
Bol/e,  B,,  concurred. 

Judgment  for  defendant 

Ewart  V.  Jones.     Exchequer,  Michaehnai 
Term,  Nov.  17,  1845. 


CHANCERY  SITTINGS. 
After  Michaelmas  Term,  1845. 

AT  LINCOLN^ft  INN. 


€lumeery  SitHliffS, 

Fridaj  • 
Sfetardaj 
Monday 


Tncaday     . 

Fridaj  .    . 

Saforday  . 
Monday  . 
Taoaday     . 

Wedoaaday 

nnnday   . 

Priday  .    . 

Satozd^    . 

Xosday      . 

Taoday  . 
Wedaeaday 
Tlmnday   . 

Friday  .    . 

Satorday  • 
Monday 


ftadr  Ctaneellor. 

Y%^^    .  CTba  lat  Seal — Appeal  Mo- 
^•®-  *  \     tiona. 

.    •    5 


,\    (Petition-day)  Unoppoaed 
\     Petitions  and  AppeaU. 


.    8  >  Appeala. 

.^  I  The  tnd  Seid— Appeal  Mo- 
I     tiona . 
.  11     Appeala. 
_5    (Petition-day)  Unoppoaed 

•  I      Petitions  and  AppeaU, 

•  13      Appeala. 
.  15  P^^^v^Sed— Appeal  Mo- 

.16) 

.  17  >  Appeals. 

.  18) 

I  (Petition-day)   Unopposed 
I     Petitions  and  Appeals. 
,0  ( The  41b  Seal^^ppsal  Mo. 
•  (     tiona. 

.    .  t%    The  Genend  Petitionvday. 

JS9LwAn  Of  tt<  Volte. 
(See  p.  98,  on^e.) 
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¥ir(«CI«RCtIlor  oC  StiglBaH* 

Thursday  .    .  Deo.  4    The  let  Seal— Motions. 

S(FBtittoiiTday)  Unopposed 
Petitions,  Short  Causes 
and  Cauaea* 
SttnHay  .  .  •  6  f  Pleaa,  Demurrers,  Ezeep- 
Monday  .  .  •  8<  tions>  Gauaea,  and  Fur. 
Tuesday  .  .  .  9  (  Dira. 
Wednawiay     .     .10    The  tod  Seal— Motiona. 

i  Pleaa,  Demarrers,  Excep- 
tions, Causes,  and  Fur. 
Dirs. 
{(Petition-day)     Unoppoaed 
Peii tiona,  Short    Causes 
and  Causes. 
SBIeaa,  Demurrers,.  Ezoe|>- 
tioDS,   Causes, .  and  Fur. 
Dirs. 
Mondsy     ...  15    The  3rd  Seal— Motiona. 
Tnesday     .    .     •  16  (  Pleas.  Demrs.,  Exceptions, 
Wedneaday     •     •17^)     Causes,  and  Fur.   Direc- 
Thaisday    •    .     .   18  (      tiona. 

!  (Petition-day)    Unoppoaed 
Petitions,  Short  Causea, 
and  Causes. 
Ssturday    ...  20    The  4th  Seal— Motions. 
Monday     .    .     .  fS    The  General  Petition-day. 


Tseaday 
Thoiaday 


Vta^^tancelloc  HaA^X  Vntce. 

Bankrupt  Petttions. 


Deo.  S 

•     .     4 


Tk»  1st  Seal— Motions* 


Tuesday  . 
Wednesday 
Thursday    , 

FHday 

Saturday  • 
Monday     . 

Tuesday     . 

Wednasdsf 

Thursday..  . 

Friday 
Satuidsy    • 

Monday     , 


10 


11 


I  (Petition-day)  Petitions  and 
j     Causea* 
Short  Causea  and  Causes. 

{Bankrupt     Petitions     and 
Causes. 
Pleaa,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 
TheSnd  Seal— Motions* 
Pleas,  Derourrera«  Ezoep* 
. '  I        tiona,  Causea,  and  Fur- 
\         ther  Directiona. 

19  KPetition-day)  Petitions  and 
^'  I     Cauaea. 

15    Short  Cauaea  and  Cauaes. 
15    The  3rd  Seal— Motions^ 
Pless,   Demurrers,    Excep- 
tions, Causes,   and  Fur. 
'     Dira. 
Bnnkrupt     Petitions     and 

Cauaes. 
Bankrupt  Peti tiona.    Pleas, 
18-       Dems.,  Ezons.,   Causes, 

I ;     sod  Further  Diroetieoa. 
.q(  (PMition-day)  Petittona  and 
^^\      Cauaea. 

AA  i  The  4th  Seal— Motions  and 
^\     Cauaea. 

I    (General     Petition-  day) 
f  2  \       Petitions  and  Bankrupt 
r      Patitions. 


16 


17 


Vtrc^CtBncellor  QBtgram. 


Thursday   .    Dec.  4 


( Tbe  1st  Setl— Motions  and 


Friday  .    . 

Saturday    . 

Monday  .  • 
Tuesday     . 

Wednesday 
Thursday   . 

Friday  .    . 

Saturday   • 

Monday     • 

Tueaday  . 
Wedneaday 
Thuraday  . 
Friday  •    . 

Ssturday  • 
Monday     • 


SO 


(     Cauaea. 

!  (Petition ^iay)  Pleaa,  Demrs. 
Exons,  Cauaes,  and  Fur- 
ther Directions. 
Short    Cauaea^    Petitions, 
(unopposed    first,)    and 
Cauaea. 
Pleaa,  Demurrers,  Excep- 
tions, Causes,   and   Fur. 
Directions. 
The  Snd  Seal— Motions  and 

Petitions. 
Pleaa,  Demurrera,  Excep- 
tions, Further  Directions, 
and  Causes. 
(Petition-day)    Pleaa#  De- 
murs., Exona,  Cauaes,  and 
Fur.  Dirs. 
Short    Causes,    Petitions, 
(unoppoaed    first,)    and 
Cauaea. 
The  3rd  Seal— Motions  and 

Causea. 
Pleaa,   Demurrera.   Exona., 
Further   Directiona,  and 
Cauaea. 
(Petition-day)  Ditto. 
The    4th    Seal  —  Motions, 
Short   Cauaea,  Petitions, 
(unopposed     first,)     and 
Cauaea. 


,    8 
.  ^9 

.10 
.11 

.  IS 

,  13 

,  15 

16 
17 
18 
19 


21 


I  (The  General  Petition-day)' 
Petitions  and  Cauaes. 
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Chancery  Cause  lAsU^ 


CHANCERY  CAUSE  LISTS. 

Sitlinga  after  Michaelmas  Terin,  1845. 

ilorlr  dancellor.      .    - 


Vky  to  ( Striclland 
be      I  Ditto 
fixed   (  Ditto 
Abated  Millar 

Forbes 

Tylee 

Miln 

Vaitdeleur 
Abated  Crosley 

Parker 

Ladbrooke 
S;0.    Hitch 

Ccore 

Minor 

Drake 

Dalton 

Baggett 

Payne 

DobsoQ 

Moorat 

Millbank 

Peeks 

Wilrabire 
.     .  Archer 

Turner 


^ttornoy-Gen. 

Tnilock 

Yoaogbuaband 

Courtney 

Whitwrorth 
.Bush 

Black 
(  Mitford 
I  Johasoa 

Thwattes 

WatU 

Curson 

Watson 

Dietrichson 

Bellamy 

AttomeyGen, 

Johnson 

Kidd 

Dord 

Csrmicbael 

Hairkea 


Heming 
Trail 
Youde 
AVrightson 


Strickland  1 
Boy  n  ton     L 
Strickland) 
Craig 
Peacock    • 
H  in  ton 
Walton 
Blagrare   * 
Derby  Gas  Co 
Bolt 
Smith 
LeworUiy 
Lowndes 
Minor 
Drake 
Hayter 
Menx 
Banner 
Lyall 
RicbarJsoo 


appeal 

do.  pt.hd. 

do.*  pt.  lid. 

appeal 

do! 
.  do. 
.do. 

do. 

.  ^^* 
do. 
3  appeals 
appeal 

do! 

do. 

do. 

do. 

Collier  do.*  wAnt  of  parties 
Stanbope        8  appeals 
Rabbitt     •     -     appeal 
Hudson  do. 

Newport  do. 

f  Masters  &  War- '^ 
•<  dens,  &c.  of  the  1  appeal 
(City  of  Bristol..  3 
•  Robey  appeal 

Gisbome  do. 

Williams  do. 

Gaogain  do. 

Sbipman  .    .     .     .do. 
Cbaytor  do. 

Reynolds  ezons.  by  order 
Ditto  fur«  dijrs.  >y  order 
Foreman  appeal 

Lord  Eglinton         do. 
Belworthy  do. 

Parker  do. 

Cabburn  do, 

Sabine  do. 

Malkin  cause  by  order 
Child  appeal 

North  '     '  do. 

Wightwick  do. 

Carmichael  do. 

Howell     •     ■     -de. 
•    Swinnerton  do. 

Bull  do. 

Jones  .     ,  do. 

Macauley  do. 


ViUf^istttiUox  of  CFngloiilr. 


TLB  AS,    naifVRRCBS,    CAUSiS,    AMD     FU|IT1|XR  DI- 
BBCTIOdS. 

Jossaume  v.  Abbott,  dem. 
Fell  V.  Gibson,  dem. 

Bijan  V.  Twigg,  Blackwell  vi  Carr,  fur.  dirs.and 
petiuon. 
Grace  »..Waldron,  Grac0  v.Webb,  by  order. 


Grand  Junction  Canal  Co.  v.  Dimes,  at  reqaest 
of  deft. 

Wilson  v.  Williams. 

Nicholson  v.  Wilson,  Pinder  v,  Wilson,  fur.  din. 
pt  hd. 
Atkinson  o.  Jones,  Atlciiison  o.  [Vfanley. 
Friswell  v.  King,  fur.  dirs.  and  costs  and  peto. 
Caches  v.  Warner,  Gacheav.  Pilkington. 
Lake  v.  Tucker. 

Mayor,  &c.  of  Louth  o.  Warden,  Sec,  of  Louth 
Free  School.    '  ... 

Champion  v.  Champion, 
fiownan  v.  Bell,  fur.  dirs  and  petition. 
Hill  V,  Hanson,  exoos. 
Sanders  o.  Sanders,  cause  and  far.*  dirs. 
Godkin  o.  Macdonald. 
Jones  V.  Francis. 

Langstonv.  Cozens,  Laogston  v.Xeaver. 
Gregson  o.  Hindley. 

Roberts  v,  Thomas,  otherwise  James*     .    . 
Mayo  t;.  Roake. 

Ware  v.  Rowland.  •     -     • 

Richards o.  Perkins,  Richsrds  o.  Stokes,  Richards 
V.  Myles,  fur.  dirs.  and  cosU. 
Attorney-Gen.  v.  Earl  of  Devon. 
Beale  v.  Boot,  fur.  dirs.  and  costs.* 
Davis  V,  Chanter,  3  causes,  Same  v.  Best  advd. 
by  order. 

Heam  v.  Way. 

Haslewood  v.  Partridge,  fur.  dirs.  and  peto. 
Jones  o.  Jones,  4  causes. 
Harris  v.  Davison. 
Parker  v.  Goode. 

Beckwith  v.  Hawkins,   CopeUnd  «.  HawkioB, 
fur.  dirs.  and  costs. 
Johnson  t;.  Forrester,  fur.  dirs.  &  costs* 
Ross  t;.  Blink. 

Jones  V,  Dyer,  fur.  dir8..and  costs. 
Henderson  v.  Eason.  exons. 
Searle  t;.  Law,  fur.  dira.  and  coats. 
Ferrabee  v,  Lewis,  fur.  dirs.  and  coats. 
Harcourt  v.  M*Cabe.  .    . 

Booth  V.  Cheswick,  exons. 
Allibone  v.  Jones. 
Howell  v.  Reeves. 

Smith  V.  Sherwood.  . 

Legh  V.  Legh,  fur.  dirs.  and  costs. . 
Newport  o.  Lomas,  5  cauaea,  exoni.  and  ditto. 
5tk  Dm.  Jackson  v.  Hunt,  fur.  dira.  and  costs. 
Patnell  o.  Hand,  fur.  dira.  and  costs. 
Smith  V.  Pluramer. 
Attorney-Gen.  v.  Wright. 
Terry  v,  Wacher. 
Bomdaile  o.  Swann. 
Scott  V.  Swann. 
5th  Dee.  Henabair  o.  Sedbell. 
Rogera  v.  Rogera,  fur.  dirs.  and  coats. 

Homer  v.  Billam 

Simpson  o.  Holt,  for.  dira.  and  coats. 

Thompaon  o.  Miobele. 

Garrod  «.  Moor. 

Larkin  o.  Sandle,  fur.  dira.  and  costs.  ' 

Lovett  V.  Mqs.of  Bath. 

bth  Dee,  Ingle  v.  Neale,  5  causes,  fur.  din. 

Smale  v.  Beckford. 

Peacock  o.  Kernot. 

Morrison  v.  Watkins. 

Patten  v.  Pepioe. 

Scaife  v,  Stewart,  fur.  dirs.  and  cos^s. ,    . 

Wright  V.  Bamewell,  exons.  and  fur.  din. 

Greenway  v.  Buchanan. 

bth  Dee.  Charlton  o.  Bobaou.  * 

Walton  V.  Morritt. 

Bedingfield  o.  Christian,  fur.  dirs.  and  oosts. 
I     Ring  «•  RobeitSt  fur.  dirs.  and  cosU. 


Chancery  Vause  lAsts, — Bankrupts, 
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Fsrlrer  «.  Hawlces,  exons. 

hik  Dee.  JoUiffe  v.  Prmce. 

5th  Dec,  Jones  «.  Jones,  fur.  dirs.  and  eosts. 

Darison  v.  Bagley. 

Aldred  v.  Adnm,  fur.  din.  and  cosu. 


«A17SES,  FURTBBK  DIRBCTIONa,  A^O  BXCBPT|0NS» 

Boyd  V.  Moyle,  dem. 

Hobaoo  V.  Everett,  Hohaon  o.  Femby. 

Adams  v.  Barr?,  pt.  hd. 

Knigbt  V.  Jenkins. 

Owenv.  Griffith. 

Ffaillips  V,  Hunt. 

Christie  «.  Hodges. 

Roosee.  Vauz. 

S.  0.  Sutherland  v.  Cooke,  Same  o.  JaoksOn,  fur. 
dirs.  and  costs. 

eth  Dec,  Skidmore  v,  Carey. 

Priee  V.  Scales. 

Tamer  o.  Frampton. 

Harrop  v.  Ward. 

Halkes  v.  Holkes. 

Dakev.  Burnett. 

&k  Dec.  Rhoades  V.  De  Beauroir,  Same  v.  Mat* 
son. 

Middleton  tr.  Poole. 

Garaide  e.  Rdwards* 

Htdfield  V,  Ditto. 

Dobsoo  V.  Austen. 

<lk  Dee,  Cooper  «.  Aylmore. 
Pierce  r.  Franks. 

6ik  Dee.  Bond  v.  Lakin. 

Christie  V.  Hodfi^es. 

Early  «.  Benbow. 

Goodwin  V.  Goswell. 


Jones  V,  Rose. 

Ward  V.  Bassett,  Ward  c.  Hearne,  Ward  v,  Ben- 
son. 
Tbornhill  v.  Dyer,  exons. 
6th  Dee,  Urch  v,  Rooke. 


LVoyd  e.  Waring. 
Pattison  «.  Pattisoo. 


Vtce^CSsnctllor  CSSiiipraiit.    . 

CAUSES,  rVRTHBR  DIRECT  10X8,  AND  EXCEPTIONS. 

Corlin^  v.  Flight,  dem. 

Wkm  typpl.  hill  $et  down.  Adie  r.  Walford,  Wal- 
ford  e.  Adie. 

To  flppZy  to  L.  C.    Atkinson  v.  Boyes. 

Wood  9.  Freemsn. 

Sibley  e.  Sibley. 

Fraoeii  e.  Gror^,  fur.  dirsJ  part  hd. 

Boilers.  Lyne. 

Williaek  v.  Bentinck. 

Gregaon  v.'Booth. 

Griffiths  o.  Matthews,  lur.  dirs.  and  eosts. 

Blay  «.  Skipworth,    :       „.dittpk 

Attomey-Cyen.  v,  Flint       ditto. 

Deere  e.  Robinson. 

KynastoU  v.  Knowle^,  at  request  of  def%. 

Sta^g  V.  K  nowles,  ditto. 

Dyke  v.  Knowles,  ditto. 

Edwards  v.  Abrer. 

Williams  v.  Foul^es,  fur.  dirs.  and.  costs. 

Rnspp  v.Gibbs,  •    ditto. 

Maaseyv.  Moss,  exons. 

Erans  v.  Evans. 

Pimm  V.  Insall,  Ladler  v,  Insall. 

6tk  Dee.  Collier  «.  Mills,  fur.  dirs.  and  costs. 

Goodridge  v.  Honey  will,   Goodridge  v.  Blsck- 


Coope  ».  Carter. 
Patomoster  «.  Pstemoiter. 


BANKRUPTS. 

Frem  fitt  Oct,  to  Nov.  tfml,  1845,  both  inelutive^ 
with  datet  when  gazetted, 

(Concluded  from  p.  100,  ante.) 

Meredith,  Evan,  Liverpool,  Linen  Draper.  Morgan, 
Off,  Ass.;  Vincent  &  Co.,  Temple;  Bardtwell 
A,  Co.,  Liverpool.    Nov.  4  and  7. 

Miller,  Thomas,  Mansetl  Street,  Goodmnn's  Fields, 
Oil  and  Colour  Man.  Green,  Off.  Ass. ;  Hfi»- 
dereoH,  Mansell  Street.    Nov.  11. 

Kewbum,  John,  Oxton,  Woodchurch,  Chester, 
Joiner.  Casenore,  Off.  Ass.;  If t/ibin,  Furnirars 
Inn.    Nov.  14. 

Norman,  Charles,  Cumberlsnd  Mews,  Edgeware 
Road,  Coach  Builder.  Johnson,  Off.  Ass.; 
^fardon  &  Co.,  Christchurch  Buildings,  New- 
gate Street.     Nov.  7. 

Oxton,  Thomas,  Liverpool,  Cart  Owner.  Morgan^ 
Off.  Ass. ;  Johnton  6c  Co.,  Temple ;  Groeatt, 
Liverpool.    Oct.  31. 

Parfitt,  William,  Bristol,  Enjnneer  and  Beer  House- 
keeper. KynatUm,  Off.  Ass.  ;  Churehf  Essex 
Street,  Strand  ;  Cruttwell,  Bath.   Oct.  f  1. 

Parr,  John,  16,  South  Wharf  Road,  Paddington, 
Coal  Dealer.  Groom,  Off.  Ass. ;  Maples  &  Co., 
6,  Frederick's  Place,  Old  Jewry.  Nov.  21. 

Parsons,  William  Richard,  7,  Limehouse  Causeway, 
Baker.  Johnton,  Off.  Ass. ;  SpHUr,  Cataomiie 
Street.    Nor.  11. 

Pearson,  Ralph,  Chorley,  Lancaster,  Grocer.  Tfob- 
son.  Off.  Ass. ;  Sutton,  16,  Princess  Street, 
Manchester ;  HuUon,  Bolton-le-Moora.  Nov. 
4  and  7. 

Pratt,  George,  and  John  Bodle,  Addison  Road 
North,  and  Queen's  Road,  Nottinir^hill,  Build- 
ers. Graham,  Off.  Ass. ;  Leigh,  George  Street, 
Mansion  House.  Nov.  SI. 

Price,  Hugh  Pughe.  Holywell,  Flint,  Lioen  Draper. 
Hobsm,  Off.  Ass.;  Abbott,  Charlotte  Street, 
Bedford  Square;  Atkinson  &  Co.,  Manchester. 
Nov.  18. 

PumsU,  Benjamin,  late  of  Rupert  Street,  White- 
chapel,  Dealer  in  Vinegar.    Groom,  Off.  Ass. ;  ' 
Henderson,    28, .  Mansell    Street,   Goodman's 
Fields.    Nov.  18. 

RamtTden,  James,  and  James  Ramsden,  jun.,  Arm- 
ley,  Leeds,  Cloth  Manufacturers.  Feame,Off, 
Ass. ;  Walker,  Fnmivara  Inn ;  Barber,  Bright- 
house ;  B^aefcfrum,  Leeds.    Oct.  SI. 

Rawsthorne,  John,  Mnnclicster,  General  Agent  snd 
Hsnufacturer.  Pott,  Off.  Ass. ;  L«per,  King's 
Road,  Bedford  Row ;  Ackers,  13,  Cross  Street, 
Manchester.    Oct.  21. 

Reding,  James,  and  William  Nicol  Judd,  Horse- 
shoe Court,  Ludgate  Hill,  Printers.  Whitmore^ 
Off.  Ass.;  Goddard  &  Co.,  101,  Wood  Street, 
Cheapside.    Oct.  31. 

Rhodes,  Samuel,  Bradford,  York,  Worsted  Spinner, 
&c.  Young,  Off.  Ass. ;  Wi^fesvorth,  &  Co., 
Gray's  Inn ;  Smith,  Leeds.    Nov.  4  and  7, 
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Bankrupti.'^T^e  Editor^s  Letter  Box. 


Bobbins,  Chauncey,  and  William  Smith  Martin, 
Birining:ham,  Wine  Mercbanta.  Valpy,  Off. 
Aas.;  Matttfvm  6l  Co,,  Benoett'a  Hill,  Birming- 
ham.   Nor.  18. 

Sawjer,  George,  Lewea,  Tailor.  Edwtrdt,  Off. 
Asa.;  Wood  J  k  Co.,  Dean  Street,  Soho.  Not. 
SI. 

SeuUborp.  John,  Brick  Hill  Lane,  Upper  Thames 
Street,  Colourmaa.  Johaim,Off,Aa3,\  Rnbin- 
$on,  Queen  Street  Place,  Soutbwark  Bridge. 
Nor.  18. 

Senior,  VV  ill  iam,  Sheffield,  Hosier.  Hupt,  Off.  A  as. ; 
Atkia§on  &  Co.,  Church  Court,  Lothbory,; 
^tftami,  Sheffield ;  CrraA«/m,  Leeda.    Oct  SI. 

Simpaon,  Thumas,  Stourbridg^e,  Worcester,  Liver? 
Steblekeeper.  BUtlettm,  Off.  Aas. ;  Hunt  & 
Co.,  Stourbridge ;  MatUram  &  Co>,  Bennett's 
Hill,  Birmingham.     Nov.  18. 

Sheldrnke,  William  Henry,  Ipswich,  Boot  and  Shoe 
Maker.  Johmion,  Off.  Ass. ;  Shmmum  &  Co., 
Gray*s  Ton.    Oct.  Si. 

Smith,  David,  late  of  Venallt  Iron  and  Coal  Worka, 
Neath,  Ironmaster,  now  of  King's  Swinford, 
Scaffvrd.  Aeraman,  Off.  Aas. ;  Daoiet,  Merthyr 
Tydvil.    Oct.  21. 

Smith,  Sophia,  Garboldisham,  Norfolk,  Grocer  and 
Draper.  Bell,  Off.  Ass.;  Torkington,  New 
Bridge  Street,  Blackfriars.   Oct.  S8. 

Smith,  John,  Brownlow  Hill,  Liverpool,  Licensed 
Victualler.  Caunote,  Off.  Ass.;  Neih^noU, 
New  Ion,  Strand;  Ow$n  &  Co.,  Liverpool. 
Oct.  31. 
.  Smith,  John,  3,  Crescent,  Jewin  Street,  Cripple- 
gate,  Hardwareman.  Greta,  Off.  Ass. ;  Smith, 
Wilmington  Square.     Nov.  14. 

Spiller,  Edward.  36,  Berners  Street,  Oxford  Stzwet, 
G  rocer .  Turq uand ,  O ff.  Ass. ;  If  ir«  &  Co.,  St. 
Swithin's  Lnne.     Nov.  4. 

Spofford,  John,  lligii  Street,  Chatham,  Kent,  Linen 
Drapcr.&c.  £du>arr/i.  Off  Ass.  ;  Sharp,  t  De- 
▼onshire  'J'errace,  High  Street,  Marylebone. 
Nov.  4. 

Standen,  Thomas,  Pudding  Lane,  Maidstone, 
Brewer.  Fotlett^  Off.  Ass.  Bawer  &  Co..  Chan- 
cery Lane  ;  Hurt,  Maidstone,     Nov.  14. 

Stocker,  Samuel,  sen.,  9,  Seckford  Street,  Clerken- 
well,  Hvdraulic  Engineer.  Turquand,  Off. 
Ass.;  i?o6fnM>n,  Ironmonger  Lane.     Nov.  11. 

Straight,  George,  9,  Skinner  Street,  Snow  Hill, 
Cuiter  and  Worker  in  Ivory.  6rre«n,  Off.  Ass. ; 
Barber,  FurnivaPs  Inn.     Nov.  4. 

Summers,  James,  Cambridge,  Cabinet  Maker. 
FoUett»  Off.  Ass.;  Bradley,  Leman  Street, 
Goodman's  Fields ;  King,  Cambridge.  Oct. 
S8. 

Sykes,  James,  Doncaster,  York,  Hosier.  Fremnan, 
Off.  Ass.;  Messrs.  Raehmrth,  Staple's  Inn; 
Sander  Sim,  Leeds.     Oct.  S4. 

Taylor,  William  Harris,  formerly  of  Shot  Tower, 
Lnmbeth,  now  of  186,  Piccadilly,  Stave  Manu- 
facturer and  Dealer  in  Timber.  Graham,  Off. 
Asa. ;  Foiter,  Jermyn  Street,  St*  James's.  Oct. 
SI. 

Thomns,  John,  Upper  Maudlin  Street.  Bristol 
Mason.  Miiler,  Off.  Ass.;  Daniel  Sl  Co., 
Bristol.    Oct.  31. 

Trigwell,  John  Joseph,  Harrow  Road,  Middlesex, 
Beer  Sliop  Keeper,  Builder.  Green,  Off.  Ass. ; 
CVoM,  S8,  Surrey  Street,  Strand.     Oct.  SI. 

Tune,  Henry,  lOS,  Hlackfriars  Road,  Surrey,  Boot 
and  Shoe  Maker.  Belt,  Off.  Aaa.;  Biekley, 
Barge  Yard,  Buckl«rabury.    Oct.  S8. 

Tamer,  Edward,  48,  Princes  Street,  Soho,  Chemist. 
Bell,  Off.  Ass.;  Buchanan,  Basioghall  Street. 
Nov.  4. 


Vaughsn,  Thomas  Barnes,  formeriy  of  Liverpool, 
now  of  Polton-cam-Spittal,  Chester,  Fanaer. 
Catenove,  Off.  Ass. ;  Norris  fit  T.©.,  Baitlett'k 
Buildings ;  Norrf i ,  Li verpooL    Nov.  4. 

Vickers,  William,  late  of  12,  Moorgate  Street,  Bill 
Broker.  BeU,  Off.  Ass. ;  Badgm,  King  StreeL 
Cheapside.     Nov.  18.  «   *»       8    ™> 

Von  Daudelszen,  George  Michael,  SS,  Minein? 
Lane,  Merchant  Grmn,  Off.  Ass. ;  Lawma 
fie  Co.,  3S,  Baeklerabury.    Oct.  S8. 

Wide,  Benjamin,  ill.  Strand,  Tailor.  Green,  Off. 
Ass. ;  Lloyd,  Milk  Street,  Chsspsids.  Kov. 
18. 

Walker,  William  Josiah,  304,  Oxford  Street,  Boot 
and  Shoe  Maker.  JoAnien,  Off.  Ass. ;  Tur- 
ner, Mount  Street,  Whitechapel  Road.  Oct. 
31. 

Ward,  William,  Belton,  Ruthland,  Farmer.  Onom, 
Off.  Aas.;  Clarke  fie  Co.,  SO,  Lincoln's  Ina 
Fields.    Nov.  11. 

Warr,  Richard,  Beamister,  Dorset,  Anotioosar, 
Builder.  Hernaman,  Off.  Ass. ;  Peanon,  Essex 
Street ;  Chx,  Beamioster :  Bithep  &  Co.,  £ieter. 
Oct.  S8.  ' 

Walton,  George  Haafings,  New  Bond  Street,  To- 
bacconist. BeU,  Off.  Ass.;  Bluie,  Blsckfrisn 
Road.    Nov.  11. 

White,  Charles  Henry,  Oraresend,  Linen  Draper. 
Edwards^Oe,  Ass.;  Brij%,  4,  Pancras  Lass; 
Solet  fie  Co.,  Aldermaobary.     Nov.  11. 

Whiteway,  John.  Chudleigh,  Devon,  Milfer. 
Hirttel,  Off.  Ass.;  Stogdon,  £xeter;  KeddeU 
fie  Co.,  Lime  Street.    Nov.  4. 

Wilkinson,  Thomas,  77,  Quadrant,  IronmoBger. 
FoUett,  Off.  Ass.;  Dod  fie  Co.,  Great  Marl- 
borough Street.     Nov.  18. 

Worley.  Robert.  2«,  Newgate  Street,  ComniasioD 
Salesman.  Graham,  Off.  Ass. ;  Lawtwue  & 
Co.,  Bucklersbury.    Nov.  SI. 

Wright,  John.  Brinscall  Hall,  within  WheeltoD, 
Lancaster,  Calico  Printer.  Fraser,  Off.  Ass.; 
Milne  &  Co,,  Temple  ;'  Goulden,  Savings' fiaok 
Buildings,  King  Street,  Manchester.  Nov.  4 
and  7. 

Wynn,  Kdwsrd  Willism,48,  Oow«r Street.  Bedford 
S(|a«re,  Bronse  and  Ormolu  Manufacturer. 
Oraham,  Off.  Ass.;  Shirreff,  Lincoln's  Ina 
Fields.    Oct.«l. 


THE  EDITOR'S  LETTER  BOX. 

Wb  have  now  closed  the  Analytical  Digest 
of  Cases  in  its  present  form,  as  a  separate  pub- 
lication, —  the  4  th  part  for  the  present  year 
having  been  published  last  week.  Its  future 
incorporation  with  the  Legal  Observer  will  be 
an  advantage  to  all  except  the  few  persons  who 
subscribed  to  the  Digest  only,  and  it  will 
render  the  main  work  still  more  peciiliarly 
useful  to  our  readers.  The  first  portion  of  the 
New  Digest  will  appear  as  early  in  January  as 
the  materials  will  permit. 

The  boundary  l^tween  the  two  branches  of 
the  profession  will,  we  think,  prevent  G.T. 
from  adopting  the  course  he  proposes.  The 
continuance  of  anything  in  the  nature  even  of  a 
quasi  clerkship  to  an  attorney  whilst  be  is 
studying  for  the  bar,  (although  such  attorney 
be  a  relation,)  would  be  deemed  objectionable. 
It  is  not  a  question  of  the  length  of  time  de« 
voted  as  a  atudent  for  the  bar. 


^I^e  ftegal  if^bj^etuet. 


SATURDAY,  DECEMBER  13,   1845. 


■■    ■■    "  Quod  mi^ps  ad  mw 

Pertmety  et  netcire  malum  est,  agitamui.^ 

HORAT. 


STATE   OF    JUDICIAL    BUSINESS 
IN  THE  HOUSE  OF  LORDS. 

Ik  a  former  number  (ante,  p.  31)  we 
gsTe  our  readers  a  summary  of  the  busi- 
ness remaining  for  argument  and  decision 
in  the  courts  of  law  and  equity  at  West- 
minster oo  the  first  day  of  Michaelmas 
Term,  as  compared  with  the  amount  of 
arrears  which  existed  in  those  courts  some 
years  ago.  We  are  now  enabled  to  give  a 
similar  comparative  statement  of  appeals 
and  writs  of  error  in  the  Court  of  Last 
Resort;  and  regret  that  the  result  of  this 
comparison  is  not  so  favourable  as  the 
former.  It  ap})ear8,  then,  that  at  the  close 
of  the  last  session  there  were  pending  116 
caoses,  —  including  those  from  Scotland 
and  Ireland.  Of  tKese,  9  have  been  in  a 
state  of  abatement  for  some  years,  and  are 
not  likely  to  be  revived ;  while  7  are 
causes  in  which  ^although  they  are  not 
withdrawn)  parties  have  settled  their  dif- 
ferences. The  remaining  100  we  take 
to  be  effective  causes :  57  of  these  are 
appeals  from  the  Court  of  Session  in 
Skrotland ;  7  (4  appeals  and  3  writs  of 
error]  are  from  Ireland ;  and  the  remain- 
ing 36  are  English,  —  28  of  them  being 
appeals,  and  8  writs  of  error.  Four  causes 
out  of  the  100  stand  over  for  judgment, 
(having  been  fully  heard  last  session,)  and 
2,  or  3,  were  part  heard  only,  when  it  ap- 
peared that  they  were  cases  requiring  the 
assistance  of  the  learned  judges  of  the 
common  law,  and  were  consequently  post 
poned.     About  30  more  were  ripe,  and 
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set  down  for  hearing  before  the  end  of  last 
session. 

This  is  the  present  state  of  judicial 
business  in  the  House  of  Lords,  as  far  aa 
we  can  ascertain  it  from  cause  lists  and 
entries  in  last  year's  minutes.  We  are 
enabled  to  compare  it  with  that  of  former 
years,  by  referring  to  a  table  in  the  lOth 
vol.  of  Clark  &  Finnelly's  Reports,  (p.  12,) 
which  is  there  stated  to  have  been  drawn 
up  from  official  returns,  beginning  in  1828, 
made  by  order  of  the  House.  By  that 
table  it  appears,  that  in  the  session  of  1824, 
66  causes  were  heard,  —  142  remaining 
over  for  hefiring ;  and  in  18:25,  92  causes 
were  heard,  and  77  remained  for  hearing. 
It  may  be  remembered,  that  during  those 
years  Lord  Gilford,  having  been  appointed 
Deputy-Speaker,  gave  notable  assistance 
in  reducing  the  then  large  arrear  of  causes; 
and  that  after  his  death.  Lord  Wynford, 
Sir  William  Alexander,  and  Sir  John 
Leach  were  successively  appointed  De- 
puty-Speakers for  the  same  purpose.  We 
find,  accordingly,  that  in  1830  the  arrear 
was  reduced  to  56.  It,  however,  again 
mounted  up ;  until,  in  1835,  the  House, 
by  sitting  to  hear  causes  for  80  days, 
cleared  off  the  accumulation  to  the  extent 
of  leaving  but  38  causes  for  hearing  and  5 
standing  over  for  judgment. 

From  the  period  to  which  we  are  now 
referring,  the  arrear  of  causes,  notwith- 
standing every  effort  to  keep  it  down, 
has  gone  on  steadily  and  uniformly  in- 
creasing, and  is  likely  to  continue  swelling, 
— not  from  any  want  of  diligence  or  ex- 
ertion in  the  tribunal   itself^  for  it  sits 
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during  the  session  almost  constantly  four 
days  in  the  week,  and  six  hours  each  day, 
to  dispose  of  causes  and  other  judicial 
matters, — but  from  the  pressure  of  busi- 
ness, occasioned  in  some  degree  by  its 
very  popularity  and  acceptability  with 
litigants ;  —  the   Court    of   Last    Resort 


any  of  these  cases,  if  there  was  a  good  legal 
attendant  term  subdistiofi:,  to  make  an  assif^n- 
meot  of  it  to  a  trustee  for  the  purchaser  would 
be  the  best, —  in  some  of  them  almost  the  only 
practicable  method  of  getting  rid  of  this  claim 
of  the  vendor's  wife. 

In  many  cases,  too,  where  to  save  expense 
was  the  great  object,  this  method  of  getting  rid 


being  now   presided  over  by  judges  dis-|of  dower  by  assignment  of  the  term  might 
tinguished   as   well    by  the   greatness   of  prove  to  be  ihe  cheapest.    The  expense  of  I 
the^r  capacity,  as  by  tlie  length  and  varied '  procuring  the  acknowledgment  of  a  deed  bjr  a 
r.i    •  c     '       1  •  Ti  married  woman,  though  little  compared  with 

range  of  their  professional  experience.     It ,  ^^^  ^^^  ^^  ^^  ^^^^^^   ^^  J^.,j  ^^^^ 

18  some  consolation  for  the  evils  of  htiga-  ^YAng,  and  would  not  unfrequenUy  prove  ' 
tion,  that  when  conducted  before  judges  |  greater  than  that  of  Uking  an  assignment  of  , 
of  eminence,  the  pubHc  derives  benefit  by  '  the  term. 

the  removal  of  doubts  which  would  other- ;  If  the  term  had  been  recently  assigned,  and 
wise  continue  to  agitate  and  peri)lex  the '  the  trustee  were  known,  and  willing  to  concur 
practitioners  of  the  law.  [  '^^^^^^^  P"i^»"«  the  parties  to  extra  expense, 

(/  o^^  V  V  «  j  _^  ^^^  which  must  be  a  pretty  common  one, 

. I  —there,  by  putting  the  assignment  of  the  tenn 
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ACl .  I  put  an  end  to  the  claim  of  dower  without 

I  making  any  perceptible  addition  to  the  expense 

MR.  CAYLEY  siiadwell's  LECTURES.        of  the  transaction.    This  method,  therefore, 

of  preventing  the  claim  to  dower  by  means  of 

Mr.   Shadwell  resumed,  on  the  24th  ^  term,  though  not  so  much  in  use  as  formerly, 

November,  the  subject  of  the  act,  8  &  i)  [  was  yet  by  no  means  to  be  considered  as  out 

Vict,  c.  112,  to  render  the  ussignment  of  of  use:  and  it  was  to  be  regretted  that  the 


satisfied  terms  unnecessary  ;  and  observed, 
that  among  the  alterations  that  the  new 


framers  of  the  act  had  not  regarded  the  con- 
sequences of  putting  an  end  to  this  old,  well 


«-,♦   ...u««  :*  ««-«««  :«♦«  ^.w...o*:^r.  «r».»,.  •k-™  understood,  and    sometimes  very  convenient 
act,  when  it  comes  into  operation  after  the  ^^^^^^  ^^  '     -      ^^  ^^  ^^^  ^^J^  ^  ^^^^^^ 

31st  instant,  will  produce  in  the  law  and .  ^^^  j,^^  ^^^^  in  constructing  their  new  ma- 

practice  of  conveyancing,  was  that  ct  abul-  j  ehinery,  provided  anything  to  tafc  the  place  of 

ishing  the  practice  of  using,  on  a  purcha.se  of  the  old  machinery  that  they  had  destroyed. 

land,  an  assignment  of  an  attendant  term  as      In  some  cases  the  old  way  of  proceeding  bythe 

a  means  of  preventing  the  claim  of  the  wifo  i  assignment  of  the  term  would  be  cheaper  than 

of  the  vendor  to  her  dower  out  of  the  laud  the  only  way  which  the  new  act  had  left,  that 

1 J  of  procuring  the  acknowledgment  of  the  aeeo. 

•  I  The  desire  of  saving  expense  appeared  to  have 

This  practice  was  perhaps  not  now  so  usually '  been  and  indeed  was  stated  in  the  preamble 
resorted  to  as  formerly :  ]  st.  Because  it  was  only  i  itself  to  have  been  one  of  the  main  causes  that 
in  the  case  of  women  married  before  the  Ist  of '  induced  the  legislature  to  pass  the  act,  although 
January,  1834,  the  date  of  the  commencement  of  I  it  was  to  be  feared  that  in  such  cases  as  those 
the  operation  of  the  Dower  Act,  that  any  claim  I  which  had  been  put,  the  tendency  of  the  act 
to  dower  on  the  part  of  the  wife  of  a  vendor,  j  would  be  rather  to  increase  than  to  diminish 
out  of  the  lands  sold  and  conveyed  by  her  tho  expences.  But  the  more  serious  objection  to 
husband,  could  by  possibility  arise.  2ndly.  the  change  was,  that  it  would  in  some  cases 
Because  in  most  cases  where  it  was  necessary  impede  instead  of  facilitating  the  transfer  of 
to  consider  the  right  of  the  vendor's  wife,  the  landed  property,  and  might  by  possibility 
present  method  of  binding  the  estate  of  a  mar-  amount  to  an  interference  with  vestea  rights, 
ried  woman  by  her  acknowledgment  of  the  As  things  then  stood,  if  there  were  aa  at- 
deed,  was  sufficiently  convenient  to  prevent  the  tendant  term  subsisting  in  the  estate,  a  husband 
necessity  of  looking  out  for  any  other  way  of,  whowishedtosell  could  do  so  without  consulting 
getting  rid  of  her  claim.  There  were  cases,  his  wife,  and  by  the  means  of  the  term  could 
however,  in  which  it  was  very  convenient,  make  a  conveyance  to  a  purchaser,  which  the 
not  to  say  indispensible,  to  resort  to  this  purchaserwas  compellable  to  accept,  without  her 
method  of  preventing  the  claim  of  the  vend-l  concurrence;— a  mode  of  dealing  with  his  estate 
or's  wife  to  dower  by  means  of  an  assign- 1  which,  to  a  husband  whose  wife  was  under  age, 
ment  to  a  trustee  for  the  purchaser  of  a '  or  a  lunatic,  or  ui>on  bad  terms  with  Lim, 
satisfied  term.  The  wife  might  be  incapable  or  might  be  of  the  greatest  value.  The  difficulty 
unwilling  to  consent : —  she  might  be  an  infant  of  infancy  in  a  wife,  to  be  sure,  time  would 
under  the  age  of  21  years,  or  a  lunatic,  or  remedy;  lunacy,  too,  might  be  got  over,  sup- 
living  abroad,  or  as  was  unfortunately  but  too  I  posing  a  commission  of  lunacy  had  been  taken 
frequently  the  case,  separated  from  her  bus- ;  out,  but  only,  by  the  way,  by  application  to  the 
band  and  not  upon  good  terms  with  him.     In  !  Court  of  Chancery  and  procuring  the  consent 
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of  the  committee ;  and  in  either  case  recourse 
might  be  had,  supposing  the  estate  woald  bear 
it,  to  a  private  act  of  parliament.  A  reference, 
however,  to  those  remedies  was  anything  but 
a  satisfactory  answer  to  the  objection,  particu- 
larly when  they  remembered  that  they  were 
dealing  with  an  act  whose  express  object  was, 
to  prevent  difncuUy,  delay,-  and  expense.  At 
any  rate,  those  remedies  did  not^  ncn*  did  any 
other  that  he  could  think  of,  toUch  the  case  of 
the  husband  who  was  upon  bad  terms  with  his 
wife.  Under  the  old  law,  if  there  was  a  term, 
he  could  sell  without  consulting  her.  If  there 
was  no  term,  there  was  nothing  for  it  but  to 
make  a  bargain  with  her  and  procure  her  con- 
sent ;  for  it  was  not  open  to  him  to  get  over 
the  diificulty  by  applying  either  to  the  Court  of 
Chancery  or  to  parliament.  The  distinction  in 
this  case  between  a  term  and  no  term,  might  be 
a  very  fantastic  one,  like  many  of  the  other 
distinctions  to  which  the  doctrine  of  attendant 
terms  applied,  and  it  might  be  very  proper  to 

Sut  an  end  to  that  distinction  for  the  Uiture. 
»ut  did  the  legislature  intend  to  inteifere  with 
vested  rights  ?  Did  they  mean  that  a  husband 
who  then  had  the  power  of  selling  without  con- 
sultiog  his  wife,  should  be  deprived  of  that 


might  escape,  if  there  were  a  valid  attendant 
term  to  assign ;  the  act,  therefore^  which  takes 
away  the  power  of  aissigning  the  term,  might 
have  the  effect  of  consigning  the  unfortunate 
husband  to  a  prison,  which,  had  it  not  been 
passed,  he  might  have  avoided. 

To  consider  satisfactorily  the  operation 
of  the  new  act  on  the  mode  of  barring  the 
claim  of  a  vendor's  wife  to  dower  by  as- 
signing an  attendant  term  to  a  trustee  for 
the  purchaser,  the  lecturer  briefly  stated 
some  few  points  of  doctrine  of  courts  of 
equity  on  that  subject  as  it  then  stood. 

The  operation  of  an  assignment  of  term  to  a 
trustee  for  a  purchaser  upon  the  claim  of  the 
vendor's  wife  to  dower,  was  peculiar.  With 
regard  to  all  other  charges  and  incumbrances, 
judgments,  annuities,  settlements,  mortgages, 
and  such  like,  a  term  assigned  to  a  trustee  for 
a  [jurchaser,  protected  that  purchaser  only 
against  those  of  which  he  had  not  had  notice, 
either  express  or  implied,  at  the  time  of  his 
paying  the  purchase  money.  Notice  previous 
to  payment  was  fatal  to  any  attempt  on  the 
part  of  a  purchaser  to  protect  himself  by 
right  ?  To  judge  of  the  intention  from  what  I  means  of  the  term  he  had  taken  an  assignment 
had  been  done,  that  certainly  was  their  mean- 1  of,  against  any  of  the  incumbrances  upon  his 
isg;  for  such  would  be  the  operation  of  the '  estate,  excepting  only  the  claim  to  dower.  As 
act.  Perhaps  the  answer  to  this  objection  of ,  to  dower,  it  was  held  that  an  assignment  to  a 
iDterferisg  with  vested  rights  would  be,  that  in !  trustee  for  a  purchaser  of  a  good  legal  term. 


estates  of  any  consequence  dower  was  not  a 
claim  that  was  often  allowed  to  operate ;  that 
estates  were  iisually  conveyed  to  uses  to  bar 
dower;  and  ti^at  the  wife's  claim  was  almost 
always  prevented  by  a  settlement.  But  settle- 
ments, if  ufual,  were  not  universal ;  and  any 
how,  it  was  inconvenient  to  put  forward  the 
settlement  as  the  means  of  proving  the  pur- 
chaser's estate  to  be  free  from  the  dower  of  the 
vendor's  wife,  for  that  was  to  make  the  vend- 
or's settlement  which  remained  in  his  posses- 
ion, one  of  the  muniments  of  the  purchaser's 
title.  At  any  rate,  settlements  almost  belonged 
exclusively  to  the  property  of  the  rich.  In 
estates  of  three  or  four  hundred  pounds'  value, 
they  seldom  heard  of  them,  and  dower,  in  these 
small  estates,  was  usually  allowed  to  attach; 
and  yet  the  saving  of  expense  being  one  of  the 
xnaia  avowed  objects  of  the  act,  its  operation 
on  small  properties  must  have  been  promi- 
nently before  the  consideration  of  the  legis- 
latare.  To  put  in  the  strongest  light  the  in- 
convenience that  might  by  possibility  arise 
from  destroying  this  mode  of  barring  dower, 
the  case  might  be  taken  of  a  married  man,  who 
had  quarrelled  with  his  wife,  contracting  to  sell 
Ins  estate,  which  was  subject  to  her  dower,  and 
the  porchaser  filing  a  bill  for  specific  perform- 
ance. According  to  the  doctrines  of  the  courts 
of  equity,  (the  anomalies  of  which  in  this  par- 
ticular Lord  Eldon  was  often  in  the  habit  of 


prior  in  point  of  date  to  the  marriage  of  the. 
wife  claiming  the  dower,  was  a  vaUd  protection 
to  that  purchaser  against  the  claim  to  dower, 
whether  he  had  notice  of  the  dower  or  not. 

It  had  often  been  said  by  judges  in  chancery, 
that  this  distinction  as  to  the  effect  of  notice 
between  dower  and  other  incumbrances,  was 
arbitrary  and  irrational;  but  the  protection 
allowed  to  be  given  by  an  assignment  of  term 
against  a  claim  of  dower,  notice  or  no  notice, 
was  said  to  stand  on  the  inveterate  practice  of 
conveyancers.  It  was  said  that  it  always 
had  been  the  way,  in  a  purchase,  to  make 
an  assignment  ot  one  of  these  terms,  as  a 
protection  to  a  purchaser  against  the  claim 
to  dower  of  the  vendor's  wife,  without  any 
reference  to  the  question  of  notice ;  and  whe- 
ther the  way  was  right  or  wrong,  it  was  then 
too  late  to  alter  it. 

This  was  one  of  the  peculiarities  of  the  law 
of  assignment  of  a  term  upon  trust  to  bar 
dower. 

The  other  was,  that  to  have  this  effect 
on  a  purchase  of  barring  the  vendor's  wife  of 
her  dower,  it  was  necessary  that  there  should 
be  either  an  actual  assignment  of  the  term,  or 
an  express  declaration  by  the  trustee  of  the 
term  in  favour  of  the  purchaser,  or  what  was 
said  to  be  sufficient,  that  the  deed  creating  the 
term  should  be  handed  over  to  the  purchaser.  It 
was  not  enough  that  there  should  be  a  satisfied 


adverting  to,  see  Ves.  10,  p.  246,)  a  man  win >  attendant  term  in  existence,  although  it  were 
has  contracted  to  sell  property  in  which  his  true  that  by  construction  of  law  the  term  was 
wife  is  interested,  if  he  cannot  make  her  con-  held  in  trust  for  the  purchaser ;  for  if  un- 
sent,  is  liable  to  be  sent  to  prison  for  his  I  assigned,  it  was  considered  to  be  held  in  trust 
failnre.     This  hability,  in  the  case  put,  he  1  for  him  only  as  ons  of  the  parties  beneficially 
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iBterested^  and  that  as  the  doweress  was  one 
of  the  parties  beneficially  interested  as  well  as 
tiie  purchaser,  the  term  was  held  in  trust  for 
her  as  much  as  for  him.  Neither  was  it  enough 
that  there  should  be  (as  there  not  unfrequendy 
was)  a  general  declaration  in  the  conveyance 
deed,  that  all  terms  subsisting  in  the  land 
should  be  held  in  trust  for  the  purchaser.  A 
general  declaration  of  that  kind  to  which  the 
trustee  holding  the  term  was  not  a  partj',  was 
not  considered  sufficient  to  displace  the  right 
of  the  doweress. 

To  give  the  purchaser  the  benefit  of  the 
term  as  against  the  doweress,  it  was  necessary 
either  that  there  should  be  an  actual  assign- 
ment of  the  term  to  a  new  trustee  of  the  pur- 
chaser's own  choosing,  upon  trust  for  the  pur- 
chaser and  his  heirs,  and  to  assign  as  he  and 
they  should  direct,  and  in  the  mean  time  upon 


wife.  Would  a  term  so  situate  doting  the  life 
of  the  vendor's  wife  be  consideved  as  a  satiM 
term  within  the  meaning  of  the  act?  Wnea 
the  question  arose,  if  the  question  did  sriae 
before  the  act  was  altered,  there  woold  be, 
doubtless,  difference  of  opinion  upon  it.  Ac- 
cording to  the  reasoning  that  he  (Mr.  Sh^- 
well)  followed  on  the  other  question  ariuDg 
on  these  iiPords  of  the  act,  a  term  in  that  situ- 
ation would  not  be  a  satisfied  term  within  its 
meaning.  According  to'the  best  attention  that 
he  had  been  enabled  to  give  to  the  subject,  a 
satisfied  term  by  "  express  declaration  attend- 
ant upon  the  inheritance  or  reversion  of  any 
lands,"  (which  were  the  wonls  of  the  act,) 
meant  a  term  which  has  been  assigned  upon 
trust  for  the  owner  of  the  whole  of  the  inhe- 
ritance and  his  heirs,  and  to  assign  as  he  and 
they  should  direct,  and  in  the  mean  time  to 


trust  to  attend  the  inheritance  and  protect  the  I  protect  him  and  them  from  mesne  charges 
same  from  mesne  charges  and  incumbrances,  I  and  incumbrancer,  if  any  such  there  were. 


if  such  there  were ;  or  else  that  there  should 
be  an  actual  declaration  by  deed,  executed  by 
the  old  trustee  of  the  term,  that  he  Would 
thenceforth  hold  the  term  upon  tnists  for  the 
purchaser  and  his  heirs,  similar  to  those  which 
had  been  stated,  which  declaration  wotild  have 
tlie  eflfect  of  ttiming  the  old  trustee  of  the  term, 
who  had  formerly  been  a  trustee  for  all  parties 
beneficially  interested  alike,  into  a  trustee  for 
the  purchaser,  and  the  purchaser  only. 

Tliese  were  the  points  that  were  decided  in 
Maundrefl  v.  MamdreU,  7  Ves.  jun.  567,  S.C., 
10  Ves.  246.  On  the  whole  subject  of  how 
the  title  of  a  doweress  was  afllected  by  a  term 
of  yeavB  prior  in  point  of  date  to  her  own  mar- 
riage, both  in  the  case  of  its  being  in  a  morU 
gagee  unsatisfied,  and  also  in  the  case  of  its 
being  satisfied  and  attendant  in  a  trustee,  and 


It  was  indeed  denied  that  the  words  extended 
I  even  so  far  as  that.  It  was  said  that  the  trust  to 
assign  as  the  purchaser  or  his  heirs  should  direct 
was  a  particular  trust  distinctfrom  thatof  attend- 
ingup»on  the  inheritance,  and  that  while  that  tmst 
to  assign  as  the  purchaser  should  direct  con- 
tinned,  it  could  not  be  said  that  it  was  a  satis- 
fied  term,  for  there  was  a  trust  distinct  from 
thai:  of  attending  the  inheritance,  which  trust 
was  unsatisfied.  This  sort  of  reasoning,  how- 
ever, appeared  to  the  lecturer  only  quibblioff 
upon  the  words,  and  would  not  be  countenancea 
by  a  court.  The  words  upon  trust  to  assign  as 
the  purchaser  or  his  heirs  should  direct,  were 
to  be  found  in  every  assignment  of  an  attend* 
ant  term :  therefore,  to  say  that  those  words 
were  to  prevent  a  term  from  being  considered 
as  satisfied,  was  in  fact  to  reduce  the  act  to 


how  her  rights  prevail  over  the  rights  of  the  silence  and  to  hinder  it  from  having  any  opcr- 
heir,  the  devisee,  and  over  the  purchaser  who  ation  at  all. 


had  not  taken  an  assignment  of  the  term,  and 

succumb  only  to  the  rights  of  the  purchaser 

who  has  taken  an  assignment  of  the  term,  or 

an  express  declaration  from  the  trustee  for  his 

own  benefit ;  see  Hill  v.  Adams,  2  Atk.  209,  S. 

C,   under  name   of  Swanncck  v.  Liffbrd,   6 

Ambler ;  Ladt/  Radnor  v.  Vandprhendij,  Show. 

Pari.  Cas.  6 ;  Banks  v.  Sutton,  2  P.  Wms.  700;  i  of  the  act.    A  term  assigned  upon  trust  for 

a  long  and  exceedingly  able  note  to  Co.  Litt. '  better  securing  mortgage  money  and  interest, 

208(a)  note  1,  where  these  and  many  other  ,  ajso  in  part  secured  by  a  conveyance  of  the  fee 


Where,  however,  there  was  not  only  a  trust 
to  attend  the  inheritance,  but  also  some  other 
real  and  substantial  trust  beyond  that,  there  it 
did  appear  to  him  that  this  other  real  and  sub- 
stantial, and  not  merely  formal  trust,  would 
prevent  an  assigned  attendant  term  from  being 
considered  a  satisfied  term  within  the  meaning 


cases  were  cited  and  commented  on;  IVil- 
longliby  v.  milonghby,  1  Term.  Rep.  763; 
Roper  on  Husband  and  Wife,  Ist  edit.  vol.  1, 
p.  523  to  529 ;  Sugden's  V.  &  P.  lOth  edit, 
vol.  3,  p.  47  &  4S. 

This  being  the  state  o^  the  law  as  it 
then  stood  with  regard  to  an  assignment  of 
terms  in  trust  for  a  purchaser  and  to  bar 
dower, — how  would  it  be  affected  by  the 
new  act  ?  The  lecturer  considered,  1st, 
its  effect  on  a  transaction  completed  under 
the  old  law. 

On  a  purchase,  a  term  had  been  assigned  to 
a  trustee  for  the  purpose,  amongst  others*,  of 


simple  of  even  date  and  subject  thereto,  upon 
trust  to  attend  the  inheritance ;  —  a  term  as- 
sijTDed  upon  trust  to  protect  the  uses  and  trusts 
of  a  settlement  and  subject  thereto,  upon  trust 
to  attend;  —  were  not,  in  his  opinion,  either  of 
them  satisfied  terms  within  the  meaning  of  the 
act.  There  was  a  trust  to  attend  the  inheritance, 
but  there  was  also  something  more ;  and  that 
something  more  prevented  the  term  from  being 
satisfied.  If  this  reasoning  were  correct  as  to 
mortgages  and  settlements,  it  would  lead  to 
the  conclusion  that  also  in  the  case  that  they 
had  heen  considering,  of  a  terra  assigned  upon 
a  purchase,  upon  a  trust,  whether  exprcssea  or 
implied,  to  bar  the  dower  of  the  wife  of  a 
vendor,  and  to  attend  the  mheritance,  —  there 


barring  the  claim  to  dower  of  the  vendor's  also  the  term  could  not  be  considered  as  satis* 


Lectmn^-^^kUs  m  Commtm  Law. 


l» 


ini  wkhiti  the  tct  There  was  somelhing  more 
thaq  tiK  nMxe  trust  to  attend^  and  thereifore  it 
sieaped  the  act. 

The  lecturer  admitted  this  point  to  be 
very  doobtfuU  but  he  felt  himself  bound 
Co  give  his  opinion  on  it  to  the  best  of  his 
ability.  He  then  adverted  to  the  pro- 
fessional authors  who  had  treated  of  this 
and  tlie  accompanying  acts,  namely, — 

"The  Real  Property  Acts  of  1845,  by  Ed- 
ward Vansittart  Neale  /*  "  Concise  Precedents 
in  CoDveyancinp:,  adapted  to  the  act  to  amend 
the  law  of  Real  Property,  by  Charles  Davidson, 
2nd  edit.  ;*'  and  Statutes  relating  to  Convey- 
ancing of  the  Session  8  &  9  Vict.,  wiih  a  Com- 
mentary and  Form,  by  Geo.  Sweet.  Mr. 
Davidson  only,  as  far  as  he  (Mr.  Shad  well)  had 
had  an  opportunity  of  examining  these  works, 
had  made  any  attempt  at  the  definition  of  the 
words  •*  satisfied  term."  Mr.  Davidson  said, 
the  expression  "  satisfied  term  "  was  an  expres- 
sion in  common  use,  and  was  generally  under- 
stood to  mean  a  term,  the  trusts,  purposes,  or 
objects  of  which  had  been  performea  or  fulfilled 
or  had  become  incapable  of  taking  effect.  Thus 
a  term  limited  in  trust  to  raise  a  sum  of  money 
is  satisfied  when  the  money  is  raised, 
a  mortgage  term  is  satisfied  when  the  mortgage 
money  is  paid  off;  a  term  to  raise  portions  is 
satisfied  either  when  the  portions  are  raised  or 
when  it  haa  become  certain  that  there  can  be 
no  persons  entitled,  and  so  on,  but  (he  adds) 
it  is  probable  that  cases  will  occur  in  which 
there  must  be  a  doubt  whether  a  term  is  or  is 
not  a  satisfied  term. 

The  lecturer  understood  Mr.  Davidson  here 
to  mean,  that  a  term  of  which  the  primary  and 
original  trusts  had  been  performed,  was  a  satis- 
fied term  within  the  meaning  of  the  act,  not- 
withstanding any  other  trusts  which  might 
have  been  subsequently  declared  upon  it.  For 
the  reasons  above  given  the  lecturer  could  not 
agree  with  Mr.  Davidson,  whose  obbervations 
upon  the  act,  however,  were  very  valuable  and 
extremely  well  worth  reading,  particularly  as  it 
appeared  from  them  that  he  himself  was  the 
original  suggester  of  the  act,  though  in  common 
with  the  rest  of  the  profession,  he  expressed  his 
regret  that  so  little  time  was  allowed  for  de- 
liberation before  the  statute  was  enacted. 

It  was  the  lecturer's  opinion  then,  that  a 
term  upon  trust  the  better  to  secure  a  mortgage 
not  being  within  the  act,  must,  while  the  mort- 
gage existed,  be  assigned  in  the  old  way  upon 
every  transfer  of  the  mortgage  securities ;  and 
80  of  the  term  upon  trust  to  bar  dower,  that  it 
upon  every  future  sale,  as  long  as  the  doweress 
lived,  must  also  be  assigned  as  usual.  So  much 
for  past  transactions  as  to  terms  upon  trust  to 
bar  dower. 

But  in  a  future  transaction,  would  a  vendor 
witthiog  to  sell  without  the  concurrence  of  his 
wife  be  enabled  where  there  might  have  been  a 
term  in  a  trustee  for  him,  be  enabled  to  avail 
himself  of  that  part  of  the  ]  st  clause  which  says, 
''That  every  such  term  of  years  which  shall  be 


so  attendant  as  aforesud  by  expresa  declasation 
although  hereby  made  to  cease  and  detenDtpA» 
shall  afford  to  every  person  the  same  protection 
against  every  incumbrance,  charge^  estate, 
right,  action,  suit,  claim  and  demand,  as  it 
would  have  aflTorded  to  him  if  it  had  continued 
to  subsist,  but  had  not  been  assigned  or  dealt 
with  after  the  3l8t  Dec.  1845,  and  shall  for  the 
purpose  of  such  protection  be  considered  in 
every  court  of  law  and  of  equity  to  be  a  sub* 
sisting  term." 

The  lecturer  apprehended  it  to  be  clear,  that 
a  purchaser  according  to  the  old  law  to  protect 
himself  against  the  dower  of  the  wife  of  the 
vendor,  must  either  procure  an  assignment  of 
the  term,  or  an  express  declaration  of  trust  in 
his  favour,  or  have  the  deed  creating  the  tem 
handed  over  to  him ;  while  the  act  provided^  that 
this  benefit  of  the  extinguished  term,  whatever 
it  might  be,  should  only  be  such  as  might  have 
been  had  if  the  term  had  not  been  assigned  and 
not  been  dealt  with,  which  benefit,  according  to 
the  old  law,  would  to  a  purchaser  trying  to 
protect  himself  against  a  claim  of  dower  have 
been  none  at  all,  and  which  therefore  under  the 
new  law  must,  he  apprehended,  be  considered 
to  be,  also  none  at  all.  The  only  doubt  he 
thought  could  be  as  to  the  third  method,  that 
of  handing  over  the  deed  creating  the  term  to 
the  purchaser.  But  this  method  he  inclined  to 
think,  though  not  "  an  assignment  of,"  must 
be  held  to  be  a  "  dealing  with"  the  term,  and 
therefore  liable  to  the  same  reasoning  bb  the 
method  of  assignment  or. of  declaration  of 
trust. 


POINTS  IX  COMMON  LAW. 


UNSTAMPKD     BILL    OP    EXCHANGE,    WHEN 
RECEIVABLE  IN  EVIDENCE. 

The  stanap  laws  bear  so  directly  and  ex- 
tensively upon  all  the  transactions  of  trade 
and  commerce,  and  the  operation  of  those 
laws,  as  regards  the  reception  or  exclusion 
of  evidence,  so  often  works  individual  hard- 
ship and  injustice,  that  it  is  in  some  degree 
matter  of  congratuhition,  when  the  strin- 
gent enactments  introduced  into  statutes 
of  this  description,  are  judicially  declared 
capable  of  a  construction  which  promotes 
instead  of  obstructing  the  purposes  of 
justice. 

The  Stat.  31  Geo.3,c.  25,  s.  i?9,  (which 
has  been  incorporated  with  the  subsequent 
stamp  acts,)  provides,  '*  that  no  bill  of 
exchange  liable  to  the  duties  imposed,  shall 
be  pleaded,  &c.,  or  given  in  evidence  in 
any  court,  or  admitted  in  any  court  to  be 
good,  useful,  or  available  in  law  or  equity ,'* 
unless  duly  stamped.  Under  this  pro- 
vision, it  has  been  repeatedly  held  at  nisi 
pritts,  that  a  bill  of  exchange  not  properly 
stamped  could  not  be  received  in  evidence 
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at  all,  that  the  jury  should  not  see  it  nor 
judge  look  at  it,  unless  for  the  purpose  of 
determining  whether  or  not  it  was  pro- 
perly stamped,  and  so  receivable  in  evi- 
dence.* 

In  the  case  of  Stceeting  v.  Hahe^  where 
Lord  Tenterden  presiding  at  itisi  prius, 
submitted  to  the  view  of  the  jury  an  un- 
stamped instrument  to  assist  them  in  de- 
termining, whether  it  had  been  cancelled 
with  the  consent  of  the  drawer,  the  Court 
of  Queen's  Bench  held,  that  the  jury  ought 
not  to  have  been  permitted  to  draw  a  con- 
clusion of  fact  from  the  unstamped  instru- 
ment; and  in  Jardine  v.  Payng^  it  was 
held,  that  an  unstamped  bill  could  not  be 
^iven  in  evidence  for  the  purpose  of  show- 
ing by  an  indorsement  on  it,  that  the  plain- 
tiff was  the  person  alluded  to  in  a  letter 
written  by  the  defendant.  To  prevent  the 
«nds  of  justice  from  being  defeated,  how- 
ever, certain  exceptions  to  the  rule  have 
been  allowed  in  cases  of  felony,**  bribery ,• 
ii8ury,f  and  fraud.s 

By  a  late  case  in  the  Court  of  Common 
Pleas,''  the  class  of  exceptions  has  been  fur- 
ther enlarged,  that  court  being  of  opinion, 
upon  a  consideration  of  the  language  of  the 
statute,  that  an  insufficiently  stamped  bill 

I  of  exchange  was  admissible  in  evidence, 
where  the  party  producing  it  did  not  seek 
to  enforce  it,  but  to  show  that  it  was  wholly 

I  worthless,  unproductive,  and  unavailable. 

The  action  in  this  case  was  for  money  lent, 
and  the  plaintiff,  by  his  particulars,  (after  giving 
credit  for  a  payment  of  500/.)  claimed  500/.  as 
the  balance  of  the  debt  with  interest  at  5/.  per 
cent.;  and  the  defendant  pleaded  never  indebted 
arid  payment.  In  order  to  prove  his  case,  the 
plaintiff  put  in  evidence  a  document  in  the  de- 
fendant's hand-writing,  showing  an  admission 
of  a  balance  of  500/.  and  interest,  but  the  fair 
inference  from  that  document  if  unexplained 
was,  that  this  balance  had  been  paid  by  a  bill 
at  four  months'  date  for  533/.  6^.  8e/.  In  order 
to  show  that  this  inference  was  not  well  founded, 
and  that  the  statement  respecting  the  bill  in  the 
memorandum  in  the  plaintiff's  hand-writing 
was  false  in  fact,  the  plaintiff's  counsel  proposed 
to  put  in  evidence  the  instrument  referred  to 
in  the  memorandum  as  a  bill,  but  being  impro- 

*  See  the  judgment  of  Lord  Abinger,  C.  B., 
in  Buxton  v.  Cornish,  12  M.  &  \V.  426. 

»•  9  B.  &  C.  365 ;  4  M.  &  Ry.  237- 
*^  1  B.  &  Ad.  663. 

^  R,  V.  Haweshood,  1  Leach,  0.  C.  292 ;  2 
East.  P.  C.  955  ;  R.  v.  PooUy,  3  B.  &  P.  511. 

•  Dovor  V.  Mestaer,  5  East,  N.  P.  92;  Cop- 
s>ock  V,  Rower,  4  M.  &  W.  361. 

'  Nash  v.  Duncomb,  1  Moo.  &  Jly.  104. 
'  Gregory  v.  Fraser,  3  Camp.  454. 
^  Smart  v.  Nokes,  6  Man.  &  G.  911. 


perly  stamped,  it  was  objected  to  by  the  defend- 
ant*8  counsel,  and  rejected  by  CressweU,  J., 
(who  presided  at  the  trial),  chiefly  upon  the  aiu 
thority  of  Sweeting  v.  Halse,  already  cited.  In 
the  absence  of  the  evidence  which  the  produc- 
tion of  the  unstamped  hill  would  have  supplied, 
the  jury  found  for  the  defendant,  on  the  plea  of 
payment. 

Ilie  case  afterwards  came  before  the  coart 
upon  an  application  for  a  new  trial,  upon  the 
ground  that  the  unstamped  bill  had  been  im- 
properly rejected,  and  upon  a  critical  examina- 
tion of  the  statute,  and  a  consideration  of  the 
cases  above  referred  to,  the  court  (includiDK 
the  learned  judge  who  tried  the  cause)  came  to 
the  conclusion,  that  in  the  position  in  which 
the  cause  stood  when  the  bill  was  tendered,  and 
taking  into  consideration  the  purpose  for  which 
it  was  offered,  the  plaintiff  ought  to  have  hee n 
allowed  to  give  in  evidence  this  insufficiently 
stamped  bill  of  exchange.  The  judgment  pro- 
ceeded on  the  ground,  that  the  statutory  pro- 
hibition in  its  direct  terras,  applies  only  where 
an  unstamped  bill  is  given  in  evidence  as  a 
"good,  useful,  or  available  "  hill ;  whereas  the 
bill  in  ouestion  was  tendered  by  the  plaintiff  to 
show  tnat  it  was  a  mere  piece  of  waste  paper. 
One  of  the  learned  judges*  referred  to  the  judg* 
ment  of  Alderson,  B.,  in  Williams  v.  Gerry,^  as 
recognizing  the  interpretation  now  put  upon  the 
statute  by  this  court,  and  is  reported  to  hare 
said  :  — "  Under  the  circumstances  of  the  ca?e 
nothing  could  be  more  unjust  than  to  exclude 
the  hill  in  question ;  and  I  should  be  most  un- 
willing, therefore,  to  put  such  a  construction  on 
the  statute  as  would  have  that  e^ect,  unless  the 
words  of  its  enactments  were  so  stringent  as  to 
lead  to  no  other  conclusion." 

ADMISSIBILITV  OP  BANKRUPT  TO  PUOVB 
FACTS  CONNECTED  WITH  HIS  BANK- 
RUPTCY. 

A  FORMER  number,^  contained  a  refer- 
ence to  a  case  decided  in  the  Court  of 
Exchequer,  in  respect  to  the  admission  of 
a  prochein  amy  as  a  witness,  under  Lord 
Denman's  Acl,">  (6  &  7  Vict.  c.  85.)  There 
has  been  a  subsequent  decision  upon  the 
construction  of  the  act  in  the  same  court, 
as  to  the  admissibility  of  a  bankrupt  as  a 
witness,"  which  although  not  as  satisfactory 
or  conclusive  as  could  be  wi&lied,  appears, 
nevertheless,  to  be  fraught  with  very  im- 
portant consequences. 

The  rule  established  by  a  current  of  au- 
thorities o   prior  to  the  passing  of  Lord 


'  The  late  Mr.  Justice  Erskine. 

^  10  Mees.  &  W.  296 ;  2  Dowl.  N.  S.  301. 


*  30  L.  O.  p.  453. 

■  Sinclair  v.  Sinclair,  13  Mees.  &  W.  640; 
U  Law  J.  609,  Exc. 

"  Wall  and  other,  assignees  of  James,  a  bank' 
rupt  V.  Walton  and  others,  14  Law  J.  262. 
Chapman  v.  Gardner,  2  Blac.  279,  n. ;  Fteld 
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Denman's  Act,  was,  that  a  bankrupt  could 
not  be  admitted  to  prove  any  of  the  facts 
necessary  to  support  the  commission.  The 
rale  appears  to  be  founded  on  the  con- 
sideration, that  a  bankrupt  was  interested 
to  support  the  commission,  inasmuch  as  if 
the  commission  could  not  be  supported, 
the  bankrupt  would  be  again  h'able  in  re- 
spect of  debts  from  which  his  certiBcate 
would  in  effect  release  him.  The  principle 
of  these  decisions  was  somewhot  broken  in 
upon,  by  the  statutory  provisions  made  in 
relief  of  honest  debtors  believing  them- 
selves to  be  insolvent,  and  enacting,  that 
the  filing  of  a  declaration  of  insolvency  was 
to  be  deemed  an  act  of  bankruptcy,  pro- 
vided a  fiat  issued  against  the  trader  with- 
in a  limited  time  after  the  filing  of  such 
declaration^*  But  it  remains  to  be  decided, 
whether  under  Lord  Denman's  Act,  which 
removes  the  incompetency  of  a  witness  on 
the  ground  of  interest  in  all  cases,  but 
those  specially  excepted,  a  bankrupt  can 
be  called  upon  to  prove  the  act  of  bank- 
ruptcy on  which  the  fiat  against  him 
issues. 

In  Udal  V,  Walton,  the  point  as  to  the  bank- 
rupt's admissibility  as  a  witness  to  prove  the  act 
of  bankruptcy,  did  not  directly  arise.  The  case 
cams  before  the  Lord  Chief  Baron,  at  the  last 
Gloaccstsr  Spring  Assizes,  upon  an  int'»rpleader 
issue,  to  deteripine  whether  certain  goods  which 
had  belonged  to  the  bankrupt  Innes,  were  the 
property  uf  the  plaintiflTs  as  his  assignees,  at 
the  time  tbey  were  seized  by  the  defendants  as 
execution  creditors.  In  support  of  their  case, 
the  plaintiffs  called  the  bankrupt  Innes,  to 
prove  the  petitioning  creditor's  debt,  and  it  waj» 
objected,  ttiat  he  was  not  a  competent  witness 
for  this  purpose,  and  was  not  rendered  com- 
petent by  the  act  6  &  7  Vict.  c.  85.  The 
learned  judge,  however,  received  the  evidence, 
and  upon  an  application  subsequently  to  the 
court.  Barons  Aldersouy  Rolfe,  and  Piatt,  con- 
curred with  the  Lord  Chief  Baron  in  thinking, 
that  the  evidence  was  properly  received.  The 
Lord  Chief  Baron,  however,  grounded  his 
judgment  on  the  fact,  that  the  banknipt's  testi- 
mony was  tendered  not  to  support  the  coro- 
inis8;on,  but  to  prove  the  petitioning  creditor's 
debt,  and  that  for  this  purpose  it  was  only  ne- 
ces.^ary  to  decide  that  a  bankrupt  was  a  com- 
petent witness  to  prove  collateral  facts.  Alder- 
*on,  B.,  was  of  opinion,  that  it  was  competent 
for  the  bankrupt  to  prove  even  the  act  of  bank- 
ruptcy. ITie  court  was  unanimously  of  opinion 
that  the  bankrupt  was  properly  admitted  to 
prove  the  petitioning  creditor's  debt. 

If  this  decision  be  supported,  as  we  pre- 
V.  Cnrtis,  2  Str.  829  ;  Hoffman  v.  ntt,  5  Esp. 

p  6  Geo.  4,  c.  16,  s.  6,  and  5  &  6  Vict.  c. 
122,  s.  22. 


sume  it  must  be,  on  principle,  it  is  difficidt 
to  understand  why  a  bankrupt  should  not 
be  called  upon  and  be  admitted  to  prove, 
the  trading,  as  well  as,  the  act  of  bank- 
ruptcy, which  Alderson^  B.,  thought  he 
was  competent  to  prove,  and  the  petition- 
ing creditors  debt,  which  the  whole  court 
expressly  decided  he  was  properly  admitted 
to  prove.  The  fiat  is  founded  upon  the 
petitioning  creditor's  debt,  no  less  than 
upon  the  act  of  bankruptcy,  and  it  is  not 
very  clear  in  what  sense  the  proof  of  the 
petitioning  creditor's  debt  can  be  described 
as  a  collateral  fact. 

The  rules  of  evidence  established  in  the 
courts  of  common  law,  are  those  which 
prevail  before  the  commissioners  of  bank- 
rupt, in  respect  of  the  examination  of  wit- 
nesses, and  it  may  be  well  deserving  of 
consideration,  whether  upon  the  principles 
already  adverted  to,  the  evidence  of  the 
bankrupt  himself  may  not  now  be  sufficient 
to  establish  all  that  is  necessary  to  warrant 
the  issue  of  the  fiat,  and  to  support  it  when 
it  issues.  In  the  numerous  cases  in  whicli 
the  adjudication  is  not  opposed,  and  the 
bankrupt  is  a  consenting  party  to  the  pro- 
ceeding, if  his  evidence  should  be  deemed 
sufficient,  and  other  witnesses  could  be 
dispensed  with,  great  expense  and  incon- 
venience would  be  prevented,  without  any 
necei^sary  detriment  to  the  interests  of 
creditors. 


SALES  BY  AUCTION. 


PUPPING. 


A  SALE  by  auction  ought  to  be  con- 
'  ducted  with  all  imaginable  fairness.  Ac- 
cordingly, the  too  common  artifice  of 
having  fictitious  bidders,  vulgarly  called 
puffers,  to  run  up  the  price  without  limit 
or  restriction  against  l*ond  fide  offerers, 
has  been  reprobated  as  fraudulent  by  four 
of  the  greatest  judges  of  modern  times,  -— 
by  Lord  Mansfield,  in  Boxwell  v.  ChriUiCy 
Cowp.  395 ;  by  Lord  Kenyon,  in  Howard 
v.  Castles,  6  T.  II  642 ;  by  Sir  William 
(irant,  in  Smith  v.  Clarke,  12  Ves.  477 ; 
and  by  Lord  Tenterdcn,  in  Wheeler  v. 
CoHier,  Mood.  &  Mai.  123.  To  the  same 
effect  are  the  opinions  of  Chief  Baron 
Alexander,  in  Rex  v.  Marsh,  3  You.  & 
.ler.  331 ;  and  of  the  Court  of  Common 
Pleas,  in  Crotjodtr  v.  Justin,  3  Hing.  368. 

In  opposition  to  this  formidable  array  of 
authority,  the  case  usually  cited  is  that  of 
Comiolly  V.  Parsons,  3  Ves.  625,  n.,  de- 
cided by  Lord  Chancellor  Loughborough^ 
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who  held  that  **  the  acts  of  parliament  go 
on  its  being  a  usual  and  a  fair  thing  for 
the  owner  to  bid  ;**  adding,  that  *'  he  could 
not  compass  the  reasoning,  that  a  person 
does  not  follow  his  own  judgment,  because 
others  bid," — an  observation  plausible,  in- 
deed, and  specious,  but  contradicted  by  all 
experience,  —  as  is  evident  from  the  cir- 
cumstance  that  the  whole  generation  of 
puffers  owe  their  existence  and  prosperity 
to  the  fact,  which  is  notorious,  that  these 
respectable  persons  are  found  to  answer 
the  end  of  their  vocation. 

The  question  then  is,  how  far  is  the 
vendor  entitled  to  proceed  in  this  respect. 
Is  he  at  liberty  to  do  anything  more  than 
simply  to  protect  the  property  from  being 
sold  at  an  undervalue?  We  apprehend 
he  is  not ;  all  beyond  this  being  repugnant 
to  the  fair  dealing  essential  to  the  contract 
of  sale,  and  peculiarly  indispensable  in  sales 
by  auction. 

The  true  rule  is  derivable  from  the  case 
of  Smith  V.  Clarke,  already  cited,  where 
Sir  William  Grant  with  characteristic  dis- 
crimination points  out  the  distinction  be- 
tween what  is  fraudulent  and  what  is  fair 
and  permissible  in  matters  of  this  descrip- 
tion. The  facts  of  the  case,  as  stated  by 
the  great  judge  himself,  were  as  follow  : — 

The  plaintiffs  are  the  assignees  under  a  com- 
mission of  bankrupt.  They  appear  to  have  set 
a  value  upon  the  estates  which  were  the  pro- 
perty of  the  bankrupt ;  and,  resolving  to  sell 
them  by  auction,  tliey  employ  a  person  to 
attend  the  sale  and  to  bid  up  to  a  price  speci- 
fied  against  each  lot,  as  the  very  lowest  price 
at  which  the  premises  ought  to  be  sold.  And 
accordinfjr  to  the  statement  of  one  of  the  wit- 
nesses, they  directed  the  bidder  to  be  cautious 
not  to  go  beyond  the  limits  prescribed,  as  if  he 
should,  and  if  the  lot  should  be  knocked  down 
to  him,  he  must  take  it. 

Therefore,  they  did  not  employ  him  for  the 
purpose  generally  of  enhancing  the  price,  but 
merely  to  prevent  a  sale  at  an  undervalue  ;  and 
they  stated  previously  what  they  conceived  to 
be  the  true  value,  below  which  the  lots  ought 
not  to  be  sold. 

We  must  therefore  draw  the  line,  which 
it  is  very  easy  to  do  in  all  cases,  between 
the  contrivance  which  has  delusion  for  its 
object,  and  the  protective  operation  whicli 
simply  seeks  to  prevent  a  sale  at  an  under- 
value. This  latter  privilege  the  vendor 
may  always  exercise,  —  but  he  must  so 
exercise  it  as  not  to  injure  others.  He 
must  use  it  as  a  shield,  not  as  a  sword.        | 

These  remarks  are  suggested  by  a  case, 
Thomett  v.  Haines,  reported,  apparently  with 
great  care  and  accuracy,  in  the  Times  news- 


paper of  the  5th  instant.  It  was  an  action  to 
recover  315/.,beingthe  deposit  upon  a  purchase, 
at  Garraway's,  of  certain  wine-vaults  m  Shore- 
ditch.  When  the  purchaser  was  subsequently 
applied  to  for  the  purpose  of  completing  his 
purchase,  he  demurred,  on  the  ground  that 
the  bidding  prior  to  his  own  at  the  auction  had 
been  fictitious,  and  without  previous  notice 
being  given  of  it  to  those  present  at  the  eale. 
On  behalf  of  the  defendant,  it  was  contended 
by  Mr.  Humfrey,  that  since  the  passing  of  the 
act  repealing  the  duty  upon  auctions,  the  neces- 
sity of  communicating  the  names  of  persons 
employed  to  prevent  property  exposed  for  sale 
by  auction  from  being  knocked  down  at  too 
low  a  price,  was  unnecessary.  This  argument 
we  conceive  is  wholly  inapplicable.  The  notice 
required  before  the  passing  of  the  act  to  which 
Mr.  Humfrey  referred  was  merely  for  the  pur- 
pose  of  saving  the  auction  duty,  in  case  of  the 
property  being  knocked  down  to  the  individual 
bidding  as  agent  for  the  vendor.  In  such  a 
case  the  28  Geo.  3,  c.  27,  s.  20,  required  notice 
to  be  given  in  writing  to  the  auctioneer,  before 
the  bidding,  of  the  intention  to  buy  in  the 
estate  on  the  vendor's  behalf,  so  that  the  dutv 
might  not  be  chargeable  on  what,  after  all, 
would  be  no  sale  at  all.  But  this  evidently 
had  nothing  in  the  world  to  do  with  the  ques- 
tion, how  far  such  a  device  was  consistent  with 
what  was  due,  iu  point  of  honour  and  fair  deal- 
ing, to  the  competitors  at  an  auction.  The  act 
repealing  the  auction  duty,  the  8  Vict.  c.  15, 
would  be  a  very  noxious  enactment,  if  it  were 
held  that  puffing  was  to  have  new  facilities  and 
encouragement  under  the  auspices  of  that  well- 
intentioned  statute. 

The  observations  of  the  Lord  Chief  Baron 
in  his  charge  to  the  jury,  place  the  matter 
in  what  we  humbly  conceive  to  be  the  true 
light.  He  said,  there  could  be  no  doubt 
that,  with  a  view  to  protect  property  from 
being  sold  at  a  ruinous  sacrifice,  the 
vendor  had  a  right  to  employ  persons  to  hid 
for  or  to  buy  it  in,  up  to  a  certain  sum;  but 
then  in  that  case  he  was  bound  to  make  the  fact 
known.  In  the  present  instance,  he  was  of 
opinion  that  there  ought  to  be  a  verdict  for  the 
plaintiff;  with  liberty  to  the  defendant  to  move 
to  enter  a  nonsuit.  In  this  way  the  question 
would  come  before  the  full  court,  and  be  at 
once  set  at  rest. 

Mr,  Humfrey,— Then  supposing  the  court 
should  he  of  opinion  that  there  had  not  been 
such  an  interference  with  the  ordinary  course  of 
a  sale  by  auction  as  to  render  the  sale  null,  the 
plaintiff*  would  be  nonsuited.  He  thought 
that  the  sale  had  been  conducted  like  all  others, 
and  that,  as  a  matter  of  necessity*  almost,  the 

*  This  argument  reminds  us  of  the  Frencn 
thief,  who  defended  himself  by  saying,  "l^^^ 
live."  The  judge  answered,  "  I  do  not  see  the 
necessity  of  that,"  and  ordered  him  to  be  exe- 
cuted forthwith.  The  necessity  of  having 
puffers  is  on  a  level  with  the  necessity  of  having 
pickpockets.  We  know  they  exist  j  but,  as  we 
cannot  always  be  on  our  guard  against  the 
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pluntiffmust  have  known  that  there  would  be 
"puffers."    It  was  the  usual  custom. 

Hie  Lord  Chief  Baron  was  inclined  to  think 
that  there  ouf(ht  to  have  been  a  special  notice 
of  the  fact  ff  iven.  The  jury  then,  under  the 
direction  of  the  court,  gave  a  verdict  for  the 
plaintiff, —  the  defendant  to  have  hberty  to 
move  to  enter  a  nonsuit. 


in  the  same  indictment,  gave  rise  to  the  ad- 
mission of  several  charges  apparently  distinct, 
but  in  reality  founded  on  the  same  transaction; 
and  the  practice,  although,  perhaps,  not  strictly 
warranted  by  the  ancient  and  simple  principles 
of  criminal  law,  or  quite  consonant  with  the 
duty  of  jurors,  was  sanctioned,  no  doubt,  for 
the  sake  of  its  utility  in  excluding  failures  from 
variance  in  proof.  The  pleader,  in  making  the 
most  skilful  use  of  his  materials,  with  a  view 
to  conviction,  has  two  main  objects  to  attend 
to,  the  law  which  governs  the  case,  and  the 
facts  which  are  to  be  alleged.  Supposing  the 
law  to  be  clear,  he  endeavours  to  satisfy  it,  at 
the  least  possible  expense,  in  the  allegation  of 
facts  necessary  to  show  a  violation  of  the  law. 
The  less  he  alleges,  the  less  danger  is  there  of 
variance ;  he  has  therefore  one  or  more  counts. 


REPORT  ON  CRIMINAL  LAW. 

Hating  already  noticed  several  parts  of 
this  important  Report,  we  proceed  now  to 
the  observations  of  the  Commissioners  on 
the  practice  of  framing  several  counts  in 
an  indictment.     Our  readers  will  here  find 

a  very  valuable  dissertation  on  the  prin- '  exceedingly  sparing  in  allegation ;  but  in  order 
ciples  of  pleading.  The  object  of  several  i  to  avoid  the  danger  of  too  strict  an  economy, 
counts  is  the  avoiding  variances  from  the  <  other  counts  contain  more  liberal  statements, 
evidence,  by  repeating  the  description  of' oftentimes  at  the  risk  of  inability  to  prove 
the  transacUon  in  different  modes  :—  '  ^*^«™-     ^f'  ?g^^"'  '^  °f'«°  happens  that  there 

I  may  be  a  doubt  as  to  some  material  tact,  \n 

Tht  necessity'  for  this  arises  from  the  con-  which  case  also,  for  the  avoiding  of  variance, 
dition  imposed  of  stating  particulars  which ,  it  may  be  necessary  to  state  it  in  various 
cannot  be  known  with  certainty,  and  which  modes.  Counts  then  are  multiplied,  even 
freooently  cannot  be  proved  upon  the  trial,  |  when  the  law  is  clear,  for  the  sake  of  avoiding 
an^  in  some  instances  also,  is  referable  to  the '  any  \'ariance  in  fact.  But  the  law  itself  may  be 
uncertain  state  of  the  law  as  applicable  to  the  |  uncertain ;  counts  then  are  advisable— adapted 
particular  transaction.  The  inconvenience  to  the  simplest  possible  hypothesis  in  point  of 
ansing   from    exacting  so  great  a  degree  of  law,  so  as  not  to  risk  the  necessity  of  having 


particularity  has  been  partially  palliated  by  an 
act*  allowing  amendments  to  be  made  in  the 
indictment,  in  order  to  adapt  it  to  the  evidence 
^ven.  It  appears  to  us  that  the  principle  and 
expediency  of  these  remedies,  or  rather  palli 


to  prove  too  much ;  but  this  hypothesis  may 
be  erroneous,  and  therefore  counts  are  also 
advisable  to  meet  one,  or  more  than  one,  of 
greater  complexity.  The  course  not  unfre- 
quently  adopted  by  the  pleader,  to  meet  such 

j'/*» i^r-_  i_ 1? i._j :~    aVI..  *<« 


ations,  is  very  doubtful,  and  that  the  more  |  aifficulties  in  a  complicated  case,  is  this,  —  to 
simple  and  efficacious  remedy  would  consist  in  |  frame  one  count  containing  all  the  facts  which 
pennitting  suelv  a  generality  of  description  as  I  can  possibly  be  material,  another  exceedingly 
would,  with  a  moderate  degree  of  attention, ;  general  and  economical  in  the  statement  of 
avoid  the  danger  of  variance,  which  is  neces-  j  facts ;  these  being  accomplished,  intermediate 
laiify  incident  to  a  minute  and  formal  detail  of;  counts  are  framed,  varying  as  to  the  extent 
particulars.  |  and  manner  of  allegations,  so  as  to  suit  the 

The  practice  of  multiplying  counts  is  not !  objects  to  which  wc  have  adverted.      Such 


only  troublesome  and  expensive,  but  even  in- 
eoDBistent  with  a  finding  of  the  charge  on  oath, 
each  count  professing  to  be  founded  on  a  dis- 
tinct transaction,  although  the  evidence  shows 
hut  one.  The  alteration  of  facts  in  a  charge 
ibond  on  the  oath  of  a  grand  jury,  and  then 
making  that  to  appear  as  having  been  found 
whichhas  not  been  so  found,  is  also  objection- 
able as  being  inconsistent  with  truth,  and  a 
departure  pro  tanto  from  principle. 

We  proceed  to  make  a  few  observations  on  the 
inconvenience  which  lias  resulted  from  the  prac- 
tice of  multiplying  counts.  The  charge  pre- 
sented by  a  grand  jury,  in  their  mere  statement 


being  the  artificial  manner  in  which,  as  we 
know  from  experience,  indictments  are  con- 
structed, it  may  sometimes  be  a  matter  of 
difficulty  at  an  assizes  or  sessions  to  determine 
on  which  counts  the  verdict  ought  to  be 
entered  when  such  verdict  is  generally  given. 
The  criminal  courts  in  which  the  judges  of 
the  superior  courts  have  presided  have  lately 
adopted  the  precaution  of  passing  a  distinct 
sentence  on  each  several  count  of  the  indict- 
ment, but  60  as  not,  in  reality,  to  subject  the 
party  convicted  to  more  than  one  penalty  for 
the  same  actual  offence.  By  this  means,  the 
danger  of  a  total  reversal  of  the  judgment  upon 


on  oath,  is  to  be  drawn  by  the  ofiicer  of  the  j  a  writ  of  error,  in  case  any  count  turned  out  to 

Crown,  but  is  more  usually,  in  cases  of  difii-  !  be  insufficient,  is  avoided. 

culty,  drawn  by  a  skilful  pleader.    The  legal       One  inconvenience  may  (we  inake  the  ob 


practice  of  including  severad  different  charges 


malpractices,  we  try  to  put  them  down,  —  so 
little  do  we  consiaer  them  matters  of  neces- 


sity, 


»  9  Geo.  4,  c.  16. 


servation  with  great  deference)  arise  from  the 
adoption  of  this  course, — that  bad  counts  may 
possibly  derive  from  it  the  sanction  of  legal 
judgment;  further,  that  the  practice  encourages 
the  insertion  of  a  multiplicity  of  counts,  and 
still  leaves  it  doubtful  on  which  the  prosecutor 
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really  means  to  rely.  There  cannot,  we  ap-  real  certainty.  Mere  formal  particularity,  not 
prehend,  be  any  great  difficulty  in  selecting!  requiring  any  proof,  is  but  an  uaeleRs  affectation 
the  count  on  which  the  verdict  might  most  of  certainty ;  if  proof  be  required,  the  multi- 


safely  be  entered,  when  the  verdict  warrants 
such  a  selection.  The  exertion  of  that  inge- 
nuity which  has  suggested  many  counts,  for 
the  sake  of  avoiding  the  variance  from  fact  or 
deficiency  in  fact,  can  no  longer  be  necessary 
when  the  power  of  selection  is  given  by  the 
verdict ;  and  although  the  artist  be  not  ])resent 
who  has  skilfully  provided  against  numerous 
contingencies,  bis  opinion  may  be  acted  upon 
when  the  matter  has  been  reduced  to  cer- 
tainty. 

When  a  verdict  has  been  given,  on  which, 
of  course,  all  facts  stand  proved  or  disproved, 
no  apprehension  on  the  score  of  variance  in 
proof  any  longer  exists ;  the  only  question,  as 
regards  selection,  is,  which  of  the  established 
counts  is  safest  in  point  of  law.  That  can  sel- 
dom be  doubtful,  for  of  two  established  counts, 
that  which  is  most  copious  in  fact  must  usually 
be  best  adapted  to  sustain  the  charge  in  point 
of  law.  If  all  the  facts  contained  in  such  count 
be  essential,  the  others  which  omit  any  of  those 
facts  must  be  bad  in  law,  and  though  some  of 
the  facts  in  such  count  be  superfluous,  they  do 
no  harm. 

Whilst  the  allowing  a  mere  general  statement 
of  an  offence  would  greatly  diminish  the  dan- 

§er  of  variance  in  fact,  and  the  more  certain 
efinition  of  offences  would  obviate  the  risk  of 
failure  from  uncertainty  as  regards  the  law,  we 
believe  that  the  necessity  for  multiplying  counts 
would  be  greatly  diminished,  if  not  altogether 
superseded,  and  therefore,  that  in  case  no  objec- 
tion should  be  allowable  after  verdict,  except 
for  want  of  legal  certainty,  there  would  be  no 
difficulty  in  at  once  entering  the  verdict  on  a 
single  coimt. 

In  conclusion  of  these  obsen^ations,  it  may, 
we  think,  admit  of  doubt  whether  it  be  quite 
consistent  with  the  character  of  the  law  for 
certainty,  that  so  many  sentences  should  be 
passed  in  respect  of  one  and  the  same  offence 
as  agree  with  the  number  of  counts  which  the 
special  pleader  has  chosen  to  insert  in  the  in- 
dictment, and  that  this  should  be  done  upon 
the  ground  that  it  does  not  appear  which  of 
them  really  charges  such  an  offence  as  warrants 
the  judgment.  An  indictment  not  unfrequcntly 
contains  as  many  as  a  dozen  counts,  charging 
the  facts  of  the  same  transaction  differently. 
The  passing  twelve  different  sentences  leaves  it 
wholly  uncertain    for    which    of   the    twelve 


plying  formal  and  circumstantial  descriptioas 
does  not  make  the  charge  in  reality  at  all  more 
certain,  either  in  law  or  fact,  than  a  single 
charge  would  have  been,  framed  in  terms  suffi- 
ciently general  to  embrace  all  the  variations  of 
the  cnarge.  Though  each  distinct  charge  may 
appear  to  be  more  certain  and  precise,  the  ac- 
cusation which  the  party  is  called  upon  to  meet 
is  not  more  certain.  If,  for  instance,  upon  a 
charge  founded  on  one  transaction  of  taking  a 
watch,  an  indictment  contained  three  counts, 
one  alleging  a  stealing  of  the  watch  of  A*, 
another  alleging  it  to  be  the  watch  of  B., 
and  another  stating  it  to  be  the  property  of  C, 
the  prisoner  would  only  know  that  he  was 
charged  with  stealing  a  watch,  which  it  was 
proposed  to  prove  to  be  the  property  either  of 
A.,  or  B.,  or  C.,  and  he  would  derive  precisely 
the  same  information  if  the  indictment  con- 
tained but  one  charge  of  the  taking  of  the 
Ti'atch,  being  the  property  of  A.,  or  B.,  or  C. 
It  is  plain  that  the  objection  to  alternative  alle- 
gations, viz.,  that  the  charge  is  uncertain,  is 
not  at  all  removed  by  substituting  alternative 
counts  for  alternative  allegations  in  the  same 
count. 

The  objection  to  amendments  is  still  greater. 
— If  the  substituted  allegation  be  one  which 
might  have  been  included  within  some  general 
allegation,  no  advantage  in  point  of  certainty 
is  gained  as  regards  the  accused  ;  for  although 
a  precise  and  particular  allegation  be  nsed,  yet 
if  it  may  be  changed  at  the  trial  to  any  other 
which  might  have  oeen  included  under  a  more 
general  count,  he  has  not  more  efficient  notice 
of  the  real  charge  than  he  would  have  possessed 
had  the  general  allegation  been  usea  at  first; 
if  greater  latitude  were  to  be  permitted,  by  al- 
lowing an  allegation  to  be  substituted  although 
not  included  with  that  used,  under  a  general 
one,  the  charge  would  be  less  certain  than  it 
would  have  been  if  that  general  allegation  had 
been  used.  Information  to  the  defendant  is 
not,  however,  the  object  of  permitting  such 
amendments  when  made  at  the  trial ;  they  are 
too  late  to  serve  the  great  object  of  circum- 
stantial certainty, — that  is  to  notify  to  the  ac- 
cused the  particular  grounds  of  the  charge; 
they  are  made  to  prevent  the  defeat  of  justice 
by  a  technical  objection  on  the  ground  of  Tari- 
ance  from  prescribed  rules  of  technical  descrip- 
tion ;  in  such  case  particularity  of  expression 
is  not  essential  to  the  purposes  of  justices;  itia 


offences  the  defendant  is  redlly  punishable,  and  therefore  more  consistent  with  reason  and  con- 


the  practice  strongly  indicates  that  the  law  is 
uncertain.  A  degree  of  laxity  in  the  adminis- 
tration of  criminal  justice  is  thus  sanctioned, 
which,  to  say  the  least,  is  not  creditable  to  jus- 
tice,  and  which  tends  much  to  increase  an  ex- 
isting evil,  bv  rendering  laws  already  indefinite 
still  more  indefinite. 

Whilst  inconvenience  results  from  having 
recourse  to  a  multiplicity  of  counts  for  the  pur- 
pose of  avoiding  an  apprehended  variance, 
nothing  is  gained  from  tnem  with  a  view  to 


venience  to  reject  such  a  precise  and  unneces- 
sary degree  of  precision,  than  to  require  without 
any  corresponding  advantage,  at  the  risk  of 
misleading  the  party  charged,  and  at  the  ex- 
pense of  passing  laws  to  prevent  that  failure  of 
justice  which  would  otherwise  result,  and  of 
the  strange  anomaly  that  new  averments 
should  be  introduced  on  the  record  as  sanc- 
tioned by  the  oath  of  a  grand  jury,  when  they 
have  in  fact  been  inserted  at  the  discretion  of 
the  judge. 
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Variance. 
Tfao  (^eral  position,  that  the  accused  ou«ht 
not  to  be  convicted  of  any  offence  other  than 
that  charged  by  the  grand  jury  and  expressed 
in  the  indictment,  is  plain  and  undeniable ;  it 
is  therefore  essential  to  determine  what  consti- 
tutes such  identity.  Two  offences  cannot  be 
identical  if  the  subject  matter  or  facts  be  differ- 
ent, or  even  if  any  one  material  and  essential 
fact  be  different ;  on  the  other  hand,  there  can 
be  no  inconvenience  in  distinguishing  material 
fact«  or  circumstances  from  such  facts  or  de- 
scriptioDS  as  are  unnecessary.  There  can  be 
DO  difficulty  in  at  once  declaring  that  no  vari- 
ance in  proof  from  the  allegation  of  any  super- 
fluous or  immaterial  fact  ought  to  be  regarded 
as  destructive  of  the  identity  of  the  charge.  It 
is,  however,  apparent  that  such  a  variance  from 
an  essential  fact  or  thing  as  shows  that  the 
alleged  fact  or  thing  is  not  that  which  is  proved, 
must  necessarily  destroy  the  identity  of  the 
charge.  If  the  prisoner  were  accusea  of  rob- 
biil^  A.  B.  in  a  corn-field  in  the  parish  of  A., 
and  the  robbing  was  proved  to  have  occurred 
in  a  meadow,  the  allegation  might  well  be  re- 
jected,  the  variance  being  in'  respect  of  a  merely 
superfluous  and  immaterial  fact.  And  so  if 
the  prisoner  were  charged  with  robbing  A.  B., 
with  an  allegation  that  A.  B.  was  at  the  time 
dressed  in  black,  the  latter  allegation  might  be 
rejected  as  being  not  only  immaterial  to  the 
cbaiige,  but  also  immaterial  to  the  identity  of 
A.  B.  But  if,  on  a  charge  of  robbing  A.  B., 
the  proof  were  of  a  robbery  committed  on  CD., 
the  allegation  of  the  name  could  not  be  rejected; 
for  if  St  could,  then  the  very  object  of  reqniring 
circumstantial  certainty  would  be  defeated,  it 
would  be  nugatoiT  to  compel  the  description 
of  tbe  person  roboed  by  his  name,  and  if  the 
name  could  not  be  rejected,  the  offence  charged 
could  not  be  the  same  with  that  proved. 

Wkere  the  allegation  is  descriptive  of  a  material 
fact  the  variance  ts  fatal. 

It  seems,  however,  that  an  allegation,  de- 
scriptire  of  a  material  thing,  ought  not  to  be 
rejected,  even  although  such  descriptiop  were 
not  essential,  or  were  even  superadaed  to  one 
already  sufficient.  For  the  grand  jury  may 
have  deemed  such  further  description  to  be 
essential  with  a  view  to  the  identity  of  the  fact, 
and  if  it  be  so,  then  in  the  particular  case  the 
description  is  material  in  order  to  distinguish 
between  two  transactions,  to  which  a  more  ge- 
neral description,  and  such  as  would,  in  ordi- 
nary cases,  be  sufficient,  might  apply. 

If,  for  instance,  A.  having  borrowed  several 
horses  from  B.,  were  charged  with  having  stolen 
erne  of  them,  a  white  horse,  the  rest  being  black, 
then  although  the  allegation  that  A.  stole  a 
horse,  the  property  of  B.,  would  be  in  itself 
sufficient,  as  containing  a  complete  charge,  yet 
in  the  particular  case  supposed  this  would  leave 
it  doubtful  whether  the  jury  meant  to  charge 
the  stealing  of  the  white  horse  or  one  of  the 
black  ones;  it  might  therefore  be  doubtful 
whether  the  taking,  of  which  evidence  was 
offered  on  the  trial,  was  the  same  with  that  on 


which  the  charge  by  the  grand  jury  was 
founded.  Upon  a  second  indictment,  couched 
also  in  general  terms,  doubts  might  arise 
whether  such  second  indictment  related  to  the 
same  horse  with  that  on  which  the  second  in- 
dictment was  founded.  Such  doubts  would 
be  excluded  by  the  more  special  allegation,  on 
the  first  indictment,  that  A.  stole  a  white  horse, 
the  property  of  B. ;  and  under  such  an  allega- 
tion to  admit  evidence  of  steahng  a  black  horse 
would,  if  it  appeared  that  there  had  been  several 
transactions,  one  relating  to  a  white,  others  to 
black  horses,  be  to  inquire  into  a  case  different 
from  that  charged  by  the  grand  jury;  and  al- 
though it  did  not  appear  that  there  were  in  fact 
two  transactions  to  which  the  more  general  de- 
scription was  applicable,  the  fact  would  be  pro- 
perly presumable  from  the  very  circumstance 
of  the  grand  jury  having  deemed  it  to  be  neces- 
sary to  insert  the  more  special  description. 
To  allow  such  a  presumption  to  be  removed  by 
evidence  would  be  inconvenient,  as  involving 
a  collateral  inquiry,  the  result  of  which  would 
often  be  unsatisfactory  without  an  examination 
of  the  grand  jurors  themselves,  who  might  have 
founded  the  special  description  upon  their  own 
knowledge-  'Vhe  disregarding  such  a  variance 
might  also  be  attended  with  a  strange  incon- 
gruity on  the  face  of  a  judicial  record.  A. 
being  acquitted  on  a  charge  of  stealing  a  white 
horse,  on  a  second  charge  of  stealing  a  black 
one,  tbe  property  of  the  same  person,  might 
plead  his  acquittal  on  the  former  charge, 
averring  that  the  white  horse  of  the  former  in- 
dictment was  the  same  with  the  black  horse  of 
the  latter,  and  not  only  might  it  be  alleged  that 
a  white  horse  and  a  black  one  were  the  same 
animal,  the  fact  might  be  found  by  the  record 
to  be  true. 

Particularity. 

As  the  object  of  circumstantial  description  is 

to  give  notice  to  the  defendant  and  to  identify 

the  offence,  the  sufficiency  of  the  indictment  in 

this  respect  ought  obviously  to  be  provided  for 

Ereviously  to  the  trial.  And  where  a  defendant 
as  had  the  means  afforded  him,  before  the 
I  trial,  of  reouiring  further  particulars  as  to  the 
details  of  tne  charge,  it  is  to  be  presumed  that 
he  had  sufficient  notice  to  enable  him  to  pre- 
I  pare  for  his  defence ;  and  his  having  neglected 
to  use  those  means  can  furnish  no  reasonable 
ground  for  holding  the  charge  itself  to  be  in- 
valid, provided  it  exhibited  such  facts  as,  if 
true,  are  a  warrant  for  the  judgment.  Where, 
in  truth,  the  defendant  bad  been  misled  or  sur- 
prised in  any  matierial  point,  the  proper  mode 
•of  relief  would  seem  to  be  by  a  new  tnal.  After 
the  trial  it  might  also  be  presumed  that  the 
charge  which  was  then  entered  into  was  the 
same  with  that  inquired  into  by  the  grand  jury; 
the  circumstances  proved  on  the  trial  afford 
ample  means  for  identifpng  the  charge,  or  dis- 
tinguishing it  from  one  subsequently  made,  in 
the  case  of  a  plea  of  the  former  acquittal  or 
conviction.  It  has  been  assumed  that  the  ac- 
cused has  had  opportunity  afforded  him  for 
objecting  to  the  want  of  particularity,  and  that 
the  court  had  power  to  remedy  the  defect  so  (or 
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as  it  was  remediable,  either  by  ordering  the 
prosecutor  to  state  such  particulars  as  mi^ht  be 
requisite,  with  a  view  to  identify  and  notify  the 
offence  charged,  so  far  as  was  practicable,  or 
quash  the  indictment  altogether,  either  for  not 
snowing  such  a  complete  and  distinct  charge 
as  would  determine  and  warrant  the  judgment 
in  case  of  conviction,  or  for  want  of  particulars 
which  might  have  been  stated,  or  the  statement 
of  them  in  too  vague  or  uncertain  a  manner  to 
answer  the  double  purpose  of  identifying  and 
notifying  the  matter  charged. 


SOLICITORS'  ACCOUNTS  AND  THE 
ARRANGEMENT  OF  PAPERS. 

From  the  number  of  admissions  into  the 
profession  which  take  place  every  term,  we 
are  induced  to  make  the  following  sugges- 
tions on  the  arrangement  of  accounts  and 
professional  papers,  and  we  trust  they  will 
be  found  useful,  not  only  to  those  who  are 
first  commencing  practice,  but  also  to  pro- 
fessional men  already  in  practice. 

The  importance  of  being  able  to  refer, 
with  ease  and  expedition,  to  the  papers  in 
business  previously  transacted  in  the  office, 
at  however  remote  a  period,  must  be  ac- 
knowledged, and  attention  to  the  sugges- 
tions about  to  be  given  will  lead  to  such  a 
result;  whilst  an  irregularity  in  office  ar- 
rangements at  the  time  of  commencing 
practice,  will  most  frequently  lead  to  a 
continuance  of  irregularity,  and  in  many 
instances  occasion  great  difficulty  and  in- 
convenience in  more  advanced  practice. 

In  the  first  place, — the  young  solicitor  should 
arrange  for  easy  reference  hereafter,  all  his 
received  letters,  and  the  copies  of  those  he 
writes.  For  reference  to  the  received  letters, 
he  should,  after  numbering  each  letter,  enter  it 
in  a  book  having  the  following  columes — Num- 
ber,— Date,— When  received, — From  whom, — 
Business  to  which  relating, — and  With  what 
papers  kept.  An  index  to  the  names  of  the 
writers  should  also  be  kept.  This  received  letter 
book,  with  the  index,  will  be  found  almost  in- 
dispensable. 

7%e  Letter  Book,  for  copies  of  letters  sent, 
(unless  the  solicitor  invariably  uses  a  manifold 
writer,  which  will  seldom  be  the  case),  would 
be  most  conveniently  made  with  26  sheets  of 
foolscap  ])aper,  taking  half  a  page  for  each 
letter ;  so  that  each  book  will  contain  200  letters, 
each  having  a  distinctive  number.  An  index 
book  should  also  be  prepared,  and  will  in 
general  be  most  convenient  in  subsequent  prac- 
tice, if  comprising  1,000  numbers. 

It  will  be  found  advantageous  to  allow  half 
a  page,  or  some  other  uniform  space,  for  each 
letter;  so  as  to  have  the  same  number  of  letters 
in  each  book,  and  where  the  letters  are  too 
long  for  insertion  in  the  allotted  space,  and  are 


not  made  in  a  separate  form,  as  will  be  the  case 
in  most  of  the  longer  letters,  an  additional 
piece  of  paper  might  be  attached. 

Where  some  of  the  letters  are  copied  by  a 
manifold  writer  or  copying  machine ;  or  the 
copies  are  kept  with  papers  in  any  particular 
business,  the  number  should  be  inserted  in  the 
ordinary  letter  book,  with  the  address,  and  re* 
ference  to  the  book  or  papers  where  the  copy 
will  be  found. 

The  initials  of  the  party  by  whom  the  letters 
are  posted  or  deUvered,  might  be  inserted  in 
the  letter  book,  with  but  very  little  additional 
trouble,  and  such  a  practice  would  in  many 
cases  be  of  great  service. 

The  facihties  which  attention  to  these  ap- 
parently minute  suggestions  will  give  after  pRU> 
tice  has  increased,  will  amply  repay  the  care 
bestowed  in  the  early  arrangements  of  the 
letters,  and  the  consumption  of  a  few  extra 
sheets  of  paper. 

Day  Book.— The  most  useful  form  in  which 
to  keep  this  book,  will  be  to  enter  in  eacMay 
a  statement  of  every  transaction  of  business, 
inserting  in  the  margin  the  names  of  the  parties 
against  whom  a  charge  arises,  and  having 
money  columns  in  which  to  enter  the  amount 

Bill  Book. --The  only  suggestion  on  the 
keeping  this  book,  appears  to  be,  that  each 
entry  should  be  full  and  explanatory,  so  as  to  he 
clearly  understood  by  the  client,  and  to  show 
him  that  the  services  warrant  the  charge  made,— 
a  point  not  sufficiently  attended  to  in  most 
cases;  and  that  the  out-of-pocket  expenses 
should  be  entered  in  a  separate  column  in  the 
bill  book,  and  where  heavy,  plainly  brought 
before  the  eye  in  the  bill  when  made  out. 

In  more  extended  practice  a  waste  bill  book 
will  be  requisite,  and  in  which  the  bills  will  he 
drawn  nearly  at  draft  distance,  so  as  to  allov 
of  alterations  before  insertion  in  the  bill  book. 
In  all  cases  it  will  be  desirable  to  avoid  anv 
alterations  in  the  bill  book  itoelf,  where  such 
alterations  add  to  the  amount;  as  in  the  event 
of  the  book  being  seen  by  the  client,  he  may 
feel  dissatisfaction  at  the  additions.  This  will 
more  especially  apply  in  the  early  part  of  prac- 
tice, where  a  client  is  more  likely  to  leave  his 
new  solicitor,  for  apparently  trifling  causes,  than 
after  thev  become  better  acquainted,  and  the 
client  feels  more  confidence  in  the  solicitor. 

Cash  Book.— In  order  to  keep  the  accounts 
with  accuracy,  the  cash  book  and  ledger  should 
be  prepared  on  the  double  entry  system,  which 
will  be  found  the  easiest  as  well  as  the  most 
satisfactory  mode  of  keeping  accounts,  both  as 
regards  the  party  himself,  and  others  with  whom 
he  may  afterwards  desire  to  treat,  either  for  a 
partnership,  or  sale  of  the  practice.  The  sys- 
tem may  be  explained  in  a  few  words ;— ac- 
counts may  be  kept  of  things  as  well  as  personSy 
and  for  each  debt  there  must  be  a  corresponding 
credit,  and  wee  versd : — For  example.  The  first 
entry  in  the  cash  book  will  be  "  Capital;'*  to 
which  cash  must  be  debited  for  the  amount  in 
hand,  or  at  the  bankers,  with  which  to  com- 
mence practice ;  and  if  the  capital  consists  m 
part  money  borrowed,  cash  will  be  debited  to  the 
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perscn  of  whom  gacb  money  is  borrowed,  for  jments,  if  a  separate  ledger  account  of  fluch  dift. 

that  portion,  and  to  capital  ioT  the  remainder ; 

and  in  the  ledger,  such  person  and  capital  wiU 

be  credited  accordingly.     For  facility  of  refer- 
ence, the  folio  of  the  ledger,  in  which  such  entry 

is  made  will  be  written  in  the  cash  book,  in  a 

column  for  that  purpose  adjoining  the  money 

columns,  and  a  like  entry  will  be  made  in  the 

ledger,  of  the  folio  of  the  cash  book  in  which 

the  corresponding  entry  appears.    The  entries 

will  stand  thus ; — In  the  cash  book  on  the  Dr. 

side,  •*  To  capital,  amount  at  banker's,  £— , 

and  in  hand  £ ;"  the  folio  in  ledger  will 

come  next,    and  immediately  afterwards  the 

amount  in  the  money  columns.     If  part  of 

capital  borrowed,  the  next  entry  in  the  cash 

book  will  be,  "  To  A.  B.,  borrowed  on  bond, 

as  part  of  professional  capital,"  adding  folio  of 

ledger,  and  amount.         * 
.  When  money  is  received  from  clients  in  pay- 
ment or  part  payment  of  bills,  cash  must  be 

debited  to  "  professional  account "  for  the  year 

or  years  in  which  the  bill  accrues,  for  such 

amount ;  and  in  the  ledger,  the  "  professional 

account"   must  be  credited  by  cash  for  the 

amount  received.    Where  cash  is  received  of 

clients  to  complete  purchases  or  for  any  other 

purpose  than  tne  discharge  of  professional  bills, 

a  ledger  account  must  be  opened  for  such  party, 

and  cash  must  be  debited  to  the  party  for  the 

amount  received. 
In  a  similar  way  cash  must  be  debited  to 

some  account  in  the  ledger,  for  all  monies  which 

are  received.    On  the  other  side,  that  is  on  the 

credit  side  of  "  cash,"  that  account  must  be 

credited  by  same  ledger  account  for  every  sum 

of  money  which  is  expended,  and  the  folio  of 

the  corresponding  entry  in  the  ledger  must  be 

entered    in  a  column    adjoining    the  money 

columns. 
For  disbursements  on  professional  account, 

as  for  certificate,  rent,  salaries,  books,  station- 
ay,  fees,  agents'  charges,  stamps,  &c.,  the  most 

simple  way  will  be  to  credit  cash  by  "  profes-  j 

sional  account "  for  the  year  to  which  the  dis-  { points  likely  to  require  attention  with  regard  to 

bursement  is  applicable,  so  as  to  avoid  the  ne- 1  the  ledger. 

cestitf  for  a  separate  ledger  account  of  *'  profes-  !     An  account  should  be  opened  for  "  capital," 

sional  disbursements,"  but  if  it  be  desirous  to ;  another  for  the  banker  or  other  person  of  whom 

know  at  once  the  amount  of  such  disbursements  |  any  money  is  borrowed  in  aid  of  capital;  a 

hy  keeping  them  in  a  separate  account,  such  separate  "  professional  account"  for  each  year, 

~  ~  '  and  the  like  as  to  ''professional  disbursements,'^ 
if  such  account  is  kept  separately  as  mentioned 
under  the  head  "  casn  book." 

Personal  accounts  must  also  be  opened,  for 
all  clients  or  others,  with  whom  there  are  busi- 
ness transactions,  not  appearing  in  the  bill 
book ;  for  instance,  the  receipt  or  pajrment  of 
any  monies  on  account  of  purchases,  &c.  In 
these  personal  accounts  it  will  be  better  in  ge- 
neral not  to  include  the  bills,  unless  when 
settled  by  balance  of  accounts ;  in  which  case, 
instead  of  entering  the  amount  of  the  pavments 
in  the  cash  book,  the  client  will  be  debitea  to  the 
professional  accounts  in  the  ledger,  for  the 
years  during  which  the  bills  have  accrued  for 
the  portions  accruing  in  the  respective  years, 
and  those  amounts  in  the  ledger  will  be  credited 
by  the  chent,  the  folios  in  the  corresponding 


bursements  is  kept,  for  the  amount  of  cash, 
remaining  in  his  hands.  R?Pf^-'  • 

In  order  to  keep  a  distinct  account  of  profit 
in  each  year,  it  will  be  necessary  that  when 
receipts  or  disbiursements  are  on  account  of  any 
other  than  the  current  year,  to  make  the  entry 
accordingly;  thus,  suppose  50/.  to  be  received 
from  a  client  for  services  performed  in  the  years 
1845  and  1846,  in  order  to  keep  a  correct  pro- 
fessional account,  it  will  be  necessary  to  debit 
cash  to  "professional  account  1S45,"  for  the 
portion  of  the  bill  accruing  in  1845,  say  30/., 
and  to  "professional  account  18-i6,"  for  the 
portion  accruing  in  1846,  being  the  remainder 
of  the  sum,  otherwise  no  accurate  account  can 
be  kept  of  the  profits  in  any  particular  year. 

There  will  be  no  difficulty  in  thus  keeping 
the  accounts,  if,  when  the  bills  are  posted  up, 
or  at  any  time  before  payments  are  made,  the 
proportion  in  each  year  be  noted  in  pencil  at 
foot  of  the  bill,  in  the  bill  book. 

In  some  caees  it  may  happen  that  part  of  the 
amount  due  on  a  bill  accruing  in  several  years, 
may  be  paid,  and  in  such  case,  the  earlier  por- 
tions may  be  considered  as  discharged,  or  if 
any  fear  should  exist  of  losing  the  remainder, 
and  it  be  desired,  to  assume  each  year  as  bear- 
ing its  share  of  the  loss,  the  amount  should  be 
apportioned  accordingly: — for  example,  suppose 
a  bill  for  100/.  to  be  due  for  the  years  1845 
and  1846,  half  having  accrued  in  each  year  j 
and  that  60/.  is  paid,  and  the  loss  of  the  re- 
mainder is  probable,  then  in  order  to  apportion 
the  loss  between  the  two  years,  cash  may  be 
debited  to  "  professional  account  1845 "  for 
30/.,  and  to  "  professional  account  1 846  "  for 
60/. :— or  if  not  thought  that  the  remainder  of 
the  bill  is  otherwise  than  good,  1845  may  be 
credited  for  50/.,  in  discharge  of  the  amount 
having  accrued  in  that  year,  and  1846  for  10/., 
the  balance  of  the  payment. 

The  Jjedger. — ^The  observations  relative  to 
the  cask  book  will  explain  in  great  measure,  the 


account  may  be  opened,  and  at  the  end  of  the 
yeu-,or  as  often  as  may  be  desired,  the  amount 
of  such  account  may  be  carried  to  the  profes- 
sional account  in  order  to  show  the  balance  of 
profit :  this  will  be  done  by  crediting  "  profes- 
sional disbursements"  by  "professional  ac- 
count," and  debiting  the  latter  to  the  former. 

With  respect  to  the  usual  petty  disbursements 
of  aa  office,  an  account  of  tnem  will  be  kept  by 
s  clerk  in  a  petty  cash  hook,  the  sums  from 
time  to  time  paid  to  him  for  such  disbursements 
being  entered  in  the  chief  cash  book  to  debit  of 
professional  account  or  professional  disburse- 
ments, as  before  mentioned. 

Should  any  balance  remain  in  the  clerk's 
faandg,  when  the  general  balance  of  profit  is 
^red  to  be  taken,  he  will  be  debited  to  pro- 
fessional account,  or  to  professional  disburse- 
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entries  beinpf  stated  (as  in  all  other  ledger 
entries)  in  the  columns  for  such  purpose  in  each 
folio  of  the  ledger. 

The  profit  in  each  year  will  appear  by  the 
professional  account  for  that  year,  adding  the 
unpaid  portion  of  the  bills  accruing  in  that 
year,  or  such  part  as  may  be  deemed  good ; 
and  the  necessity  for  keeping  a  distinct  ledger 
account  of  "  profit  and  loss"  may  be  avoided. 

In  the  case  of  a  partnership,  there  must  of 
course  be  a  separate  account  for  each  partner, 
who  will  be  credited  by  "capital"  for  the 
amount  he  brings  in,  and  by  "professional 
account "  for  interest  on  such  capital,  and  also 
for  his  share  of  the  profit  in  each  year,  as  the 
accounts  are  from  time  to  time  balanced.  He 
will  be  debited  to  "  cash  "  for  all  sums  paid  to 
him  out  of  the  cash  at  the  banker's,  or  which 
has  been  received  by  the  firm  and  consequently 
entered  in  the  cash  book,  or  to  "  professional 
account"  for  any  sums  paid  to  him  by  the 
clients,  and  not  so  entered. 

Even  where  the  solicitor  practises  alone, 
there  must  be  a  separate  personal  account,  in 
which  he  must  debit  himself  for  all  monies  he 
may  receive  for  personal  expenditure  out  of  the 
practice. 

In  additon  to  the  books  before  suggested,  a 
"Register  of  Practice*'  should  be  kept,  in  a 
book  having  the  following  particulars  in  co- 
lumns: No.;  Date  of  commencement;  Clients' 
names ;  Nature  of  the  business ;  Where  papers 
kept  during  progress;  Date  of  completion; 
and.  Where  papers  kept  after  completion.  An 
index  of  the  clients'  names,  with  reference  to 
the  number  designating  each  matter  relating  to 
them,  should  also  be  prepared. 

This  book  will  be  found  of  great  sendee 
after  practice  becomes  extended,  and  will  fre- 
quently save  many  long  and  often  unsuc- 
cessful searches  for  papers  in  business  pre- 
viously completed.  The  reference  to  the  place 
of  deposit  will  not  prevent  the  keeping  all 
drafts  of  a  particular  form  together,  as  pre- 
cedents for  drafts,  in  subsequent  transactions 
of  the  same  kind,  as  in  the  papers  nothing 
more  will  be  requisite  than  to  give  the  following 
or  a  similar  reference :  "  See  also  Draft  free- 
hold conveyances,  A.  to  B.,  1846,"  &c. 

A  Retainer  Book  will  also  be  useful,  though 
in  many  cases  there  is  a  difficulty  in  asking  a 
client  to  sign  a  regular  retainer,  and  conse- 
(]uently,  it  may  be  needless  to  add  any  sugges- 
tions here  with  respect  to  the  keeping  such  a 
book. 

In  concluding  the  suggestions  now  ofifered 
to  the  young  practitioner,  it  may  be  proper  to 
assure  him,  that  he  will  find  but  little,  if  any, 
difliculty  in  attending  to  them  on  commencing 
practice,  and  that  he  will,  throughout  his  pro- 
fessional life,  find  a  methodical  arrangement  of 
professional  papers  and  accounts  not  only  of 
great  service  m  the  efficient  management  of  a 
large  practice,  but  attended  with  far  less  trouble 
than  the  attempt  to  carry  on  a  practice  without 
8uch  an  arrangement. 

R. 


REMOVAL  OF  POOR  BILL. 

To  the  Editor  of  the  Legal  Observer, 

Sir, — ^The  observations  of  "A  Young  At- 
torney and  Subscriber,"  in  your  last  number, 
are  entitled  to  consideration.  But,  after  all, 
the  great  objection,  I  think,  to  the  bill  brought 
in  by  Mr.  Bodkin  and  Mr.  Cripps,  is  the  crea- 
tion of  a  barrister  for  Poor  Law  appeals. 

My  opinion  is,  that  the  creation  above  al- 
luded to,  and  the  provisions  arising  out  of  it, 
will,  if  carried,  lead  to  intricacy  inutead  of  sim- 
plicity, and,  consequently,  will  increase,  rather 
than  decrease,  the  expenditure  in  such  litif(a- 
tion. 

On  the  16th  of  February,  1844,  I  forwarded 
to  Sir  James  Graham  suggestions  for  the  re* 
medying  of  the  defects  in  the  existing  law  as 
to  removals  and  appeals,  and  these  suggestions 
were  adopted  by  clauses  introduced  into  the 
"Parochial  Settlement "  Bills,  brought  in  by 
Sir  James  Graham  and  Mr.  Manners  Sutton, 
on  the  8th  of  August,  1844,  (sections  17,  20, 
22,)  and  the  17th  of  February,  1845,  (sections 
1 6,  19,  21);  and  I  still  hope  to  sec  a  bill 
passed  in  the  ensuing  session,  confined  to  the 
clauses  I  have  referred  to,  which  would,  I  con- 
fidently anticipate,  be  amply  sufficient  to  re- 
medy the  defects  in  the  present  law. 

T.  W.  Walford. 

Uxbridgcy  8th  Dec  1845. 


NOTES  OF  THE  WEEK. 

THB   BRAZILIAN    PIRATBS. 

It  has  been  suggested  that  we  should  state 
conciselv  the  legal  points  under  discussion 
before  tne  fifteen  judges.  They  were  as  fol- 
low : — 

In  favour  of  the  prisoners, — 

1.  That  the  Brazilian  ship,  the  Felicidade, 
was  illegally  captured,  because  there  were  no 
slaves  on  boaro,  and  therefore  remadned  Bra- 
zilian property. 

2.  That  the  capture  of  the  Echo  also  was 
illegal,  because  the  Felicidade  being  wrongfully 
taken,  did  not  become  a  British  ship,  and 
because  it  was  boarded  by  an  officer  inferior 
in  rank  to  a  lieutenant ; — 

Ck)nsequently,  that  the  crews  of  both  vessels, 
thus  unlawfully  detained,  might  do  all  neces- 
sary acts  to  regain  their  liberty  and  property. 

For  the  Crown,  it  was  maintained  :  1.  Tnat 
both  vessels  being  engaged  in  the  slave  trade, 
were  legally  captured.  2.  That  though  the 
Echo  was  actually  taken  possession  of  by  a 
midshipman,  she  had  pre\dously  surrendered 
to  the  lieutenant.  3.  'iTiat  even  if  the  Echo 
had  not  been  duly  captured,  her  crew,  being 
on  board  the  Felicidade,  were  not  justified  in 
seizing  that  ship  and  murdering  her  crew. 

We  understand  the  judges  have  decided  in 
favour  of  the  prisoners;  and  we  shall  again 
advert  to  the  sunject  in  an  early  number.  Vxn 
case,  indeed,  affords  another  instance  of  the 
necessity  of  a  regular  court  of  appeal  in  crimi- 
^  nal  cases. 


Notes  of  the  WeeL^Superior  CourU:  BoUs.—Vice-ChanceUor. 
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8TBIKING  AN  ATTORNEY  OFF  THE  ROLL  FOR 
NGN  -  REGISTRATION  OF  PUBLIC  COM- 
PANIES. 

The7&8  Vict,  c,  110,  s.  6,  provides,  on 
the  appointment  of  a  solicitor  to  any  public 
company,  that  puch  eolicitor  shall  make  the 
returns  required  by  the  act ;  and  if  he  fail  to 
make  the  returns,  he  is  liable  to  forfeit  20/. ; 
and  if  he  fraudulently  omit  them,  he  is  liable  to 
be  suspended  from  practice,  or  to  be  struck  off 
the  rolls !  There  is  thus  some  risk  connected 
with  these  lucrative  appointments. 

SHABE    BROKERS    PREPARING    TRANSFERS. 

There  is  no  doubt  that  stock  and  share 
brokers,  who  prepare  transfers  of  shares  with- 
out the  intervention  of  a  solicitor,  are  liable  to 
be  sued  for  the  penalties,  if  it  can  be  proved 
that  they  have  so  «cted  "  for  or  in  expectation 
of  any  fee,  gain,  or  reward,  directly  or  indi- 
Ttdl^r    See  44  Geo.  3,  c.  98,  s.  14. 

In  the  present  state  of  things,  the  brokers 
ought  to  be  content  with  the  enormous  profits 
they  realize  by  their  commission  on  sales  and 
purchases,  without  encroaching  upon  the  rights 
of  the  profession. 


CHANCERY  RAILWAY-SPEED. 

A  correspondent  states,  that  on  Thursday, 
too  late  for  post,  he  was  served  with  an  order 
to  join  m  commission,  in  a  Chancery  suit, 
within  two  days  after  fioiice.  On  Friday  he 
sent  intimation  to  his  client  in  the  country, 
but  could  not  possibly  get  an  answer  before 
Monday  roominpr,  and,  supposing  Sunday  did 
not  intervene,  even  that  would  be  too  late. 

The  Court  of  Chancery,  he  observes,  has 
now  got  to  the  other  extreme ;  and  unless  this 
lailway-speed  be  stopped,  ii  will  lead  to  serious 
inconvenience.  Our  worthy  complainant  will 
find  that  there  arc  four  days  after  the  replica- 
tion, besides  the  two  days  notice. 

RECENT  DECISIONS   IN  THE    SUPE- 
RIOR  COURTS, 

UPOBTID    BT    BARBISTEKS    OF    THE    SEVERAL 
COURTS. 

KoIIs  iETouit. 

PRACTICK.  —  INFANT.  —  CONSTRUCTION    OP 
11    G.  4  &   1   W.  4,  C.36. 


master  accordingly  approved  the  conveyance, 
and  directed  that  the  infant  defendant,  John 
lliomas,  should  execute  it  On  the  11th  of 
June,  1844,  an  order  was  made,  by  which  the 
infant  defendant  was  directed  to  join  in  and 
execute  the  conveyance,  in  pursuance  of  which 
a  conveyance  was  tendered  to  the  defendant  for 
his  execution ;  but  he  being  only  eight  years  of 
age,  and  wholly  under  the  influence  of  his 
mother,  who  advised  him  not  to  execute,  re- 
fused to  do  po.  On  the  18th  of  March,  1845, 
a  further  order  was  made,  whereby  it  was  di- 
rected that  he  should  execute  the  conveyance 
within  14  days  after  service  of  that  order; 
whereupon  he  was  again  applied  to,  and  re- 
fuRj?d.  An  attachment  was  then  issued,  upon 
which  he  was  taken  into  custody,  but  was 
afterwards  rescued,  and  the  sheriff's  officer 
seriously  maltreated. 

Mr.  Pigott  now  applied  for  an  order  that 
one  of  the  masters  of  the  court  might  be  di- 
rected to  execute  the  conveyance  for  the  infant, 
and  in  support  of  the  motion  cited  Warburton 
V.  Vauffhan,  4  Yo.  &  Col.  247 ;  Prendergast  v. 
Eyre,  JJoyd  &  G.  11 ;  urging  that  the  case 
was  within  the  15th  rule  of  11  G.  4  &  1  W.  4, 
c.  36. 

The  Master  of  the  Rolh  said,  that  to  warrant 
the  court  in  making  the  order,  the  case  must 
be  brought  either  within  the  1 1  G.  4  &  1  W.  4, 
c.  47,  s.  11,  by  which  a  court  of  equity  was 
empowered  to  direct  an  infant  to  convey  where 
a  suit  was  instituted  for  the  purpose  of  satis- 
fying the  debts  of  a  dead  person ;  or  within  the 
1 5th  rule  of  1^  W,  4,  c.  36,  by  which  the  court 
might  direct  a  master  to  execute  a  deed  in  the 
place  of  a  person  in  custody ;  or  within  the  1 1 
G.  4  &  1  W.4,  c.  60,  (the  Trustee  Act) :  and 
as  it  did  not  come  within  either  of  the  cases 
there  provided  for,  the  motion  must  be  re- 
fused. 

Potts  V.  Button,  Nov.  20th,  1845. 


The  court  kas  no  power  to  order  a  master  in 
^aneery  to  execute  a  conveyance  for  an 
infant  who  has  refused  to  obey  an  order  of 
the  court  for  executing  such  conveyance, 
aUhottffh  an  attachment  may  have  been 
issued  against  him  ;  unless  the  case  can  be 
brought  within  one  of  Sir  Edward  Sugden's 
acts. 

An  order  having  been  made  for  sale  of  cer- 
tain property  mentioned  in  the  pleadings,  the 
naster  was  directed  to  settle  the  conveyance, 
in  which  all  proper  parties  were  to  join.    The 


Viu-CtanrcUor  of  Snglanl^. 

LAST     INTERROGATORY.  —  32ND     ORDER 
OF    1828. 

The  words  "  or  either  of  them'*  were  omitted 
in  this  int(rrrogatory,  and  their  place  was 
not  supplied  by  any  equivalent  expression : 
Hdd,  that  the  interrogatory  must  be  sup* 
pressed,  and  the  deposition  taken  under  it 
eypunged. 

This  was  a  motion  to  suppress  an  interro- 
gatory and  expunge  the  deposition  taken  under 
it,  for  irregularity  in  not  complying  with  the 
32nd  Order  of  1833.  That  order  directs,  that 
"the  last  interrogatory"  shall  for  the  future 
"  stand  and  be  in  the  words  or  to  the  effect 
following :  —  Do  you  know  or  can  you  set 
forth  any  other  matter  or  thing  which  may  be 
of  benefit  or  advantage  to  the  parties  to  this 
cause,  or  either  of  them,  or  that  may  be  material 
to  the  subject  of  this  your  examination,  or  to 
the  matters  in  question  in  this  cause  ?  if  yea» 
set  forth  the  same,'*  &c.   The  irregularity  com« 


u§ 
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plained  of  ia  the  present  instance  waa,  the 
omission  of  the  words  ''or  either  of  them." 

Mr.  Wakefield  and  Mr.  Shebbeare,  ior  the 
motion,  contended  that  the  omission  of  these 
words  tended  to  produce  that  one-sidedness  in 
the  answers  of  the  witness  which  it  was  the 
object  of  the  32nd  Order  of  1833  to  prevent. 
Gover  v.  Lucas,  S  Sim.  200. 

Mr.  Belhell  and  Mr.  Cole,  contriL,  urged, 
that  the  interrogatory  contained  m  the  32nd 
Order,  as  worded  there,  was  absurd,  proceed- 
iag  upon  the  hjrpothesis  that  a  witness  could 
state  something  which  should  be  of  advantage 
to  both  parties ;  and  that  the  interrogatory  as 
framed  was  sufficiently  "  to  the  same  effect " 


had  notoerlt&ed^  voder  the  8  &  »  W.  3,  t:.  VU 

8.  4,  that  the  trespass  was  wiUiil  asd  malioMiB, 
but  the  master,  on  account  of  the  pnof  of 
notice,  thought  that  it  ought  to  be  so  trested, 
and  that  under  the  3rd  section  of  the  3  &  4 
Vict.  c.  24,  the  larger  scale  of  costs  might  be 
given.  This  opinion  of  the  master  is  correct, 
and  the  costs  have  been  properlv  taxed.  In 
the  case  of  Sherwin  v.  Swinidall,*'  the  construc- 
tion of  the  statute  of  Victoria  came  under  the 
consideration  of  the  Court  of  Exchequer,  and 
there  it  appeared  to  be  the  opinion  of  the  court 
that  under  the  3rd  section  of  that  statute,  the 
fact  of  notice  must  appear  on  the  face  of  tbe 
record,  ifit  did  not  appear  in  the  declaration, 


with  that  contained  in  the  order,  to  meet  its  I  then  it  must  appear  by  entering  a  suggestion. 


object :  in  fact,  that  the  sense  of  the  interroga- 
tory was  improved  by  leaving  out  these  words. 
But 

The  Vice-Chancelhr  said,  it  seemed  to  him 
that  the  case  was  clearly  with  those  who  made 
the  motion.  The  order  directed  that  the  in- 
terrogatory should  be  in  the  words  or  to  the 
effect  specified.  If  instead  of  the  word  "  par- 
ties," the  words  "plaintiffs  or  defendants"  had 
been  used,  or  the  word  "  important,"  instead 
of  "  material,"  that  would  have  been  "  to  the 
effect"  of  the  form  given  in  the  order.  But  the 
order  could  not  be  said  to  be  complied  with 
when  such  marked  words  as  those,  "  or  either 
of  them,"  were  left  out,  and  nothing  substi- 
tuted in  their  place.  The  order,  therefore, 
must  be  made  as  asked. 

A  question  was  then  raised  as  to  the  costs, 
when  his  Honour  said,  Incuria  fwUtf  the  in- 
curious party  pays  the  coats. 

Pinnock  v.  Kernel,  Nov.  20,  1845. 

<Sttttn'0  Vntct. 
(Before  the  Four  Judges.) 


CERTIFICATE.  —  COSTS.  —  TRESPASS.  — 
PRACTICE. 

Though  the  fact  of  a  notice  not  to  trespass 
has  been  proved  at  the  trials  yet  if  the  judge 
omits  to  certify  under  the  %  Sf  9  W.  3,  c. 
11,  that  the  trespass  was  wifful  and  mali- 
ciousy  the  plaintiff  cannot,  with  a  verdict 
for  him  with  less  than  40*.  damages,  recover 
his  full  costs.  The3^  4  Vict,  c  24,  s.  3, 
does  not  render  a  certificate  unnecessary. 

Leave  to  enter  a  suggestion  under  the  statutes 
8  <5-  9  JT.  3,  c.  1 1,  and  3  cV  4  Vict.  c.  24, 
must  be  the  subject  of  a  distinct  application, 
and  cannot  be  granted  summarily  on  dis- 
charging a  rule. 

Mr.  Cockburn  showed  cause  against  a  rule 
calling  on  the  master  to  review  bis  taxation  of 
costs.  This  was  an  action  of  trespass,  in  which 
the  verdict  passed  for  the  plmntiff,  but  only 
with  nominal  damages,  'i'he  master  had,  how- 
ever, taxed  costs  on  tbe  full  scale.  He  had 
done  this  on  proof  that  the  trespass  was  a 
second  trespass  on  the  same  lana,  and  had 
been  committed  after  notice  given  to  the  de- 
fendant not  to  trespass.    The  learned  judge 


But  it  is  clear  that  no  certificate  nor  any  state- 
ment on  the  face  of  the  record  is  necessary. 
The  3rd  section  expressly  excludes  such  neces- 
sity, by  providing  that  nothing  in  the  act  con- 
tained ^'  shall  be  construed  to  extend  to  de- 
prive the  plaintiff  of  costs  in  an  action  for  a 
trespass  to  land,  in  respect  of  which  notice  not 
to  trespass  shall  have  been  previously  served 
upon  or  left  at  the  last  reputed  place  of  abode 
of  the  defendant  in  such  action."  This  section 
does  not  require  the  fact  to  be  ^own  on  the 
record  in  any  manner  whatever ;  it  is  sufficient 
if  proof  of  it  is  given :  and  here  that  proof  was 
given.  Under  such  circumstances,  tne  judge's 
certificate  is  not  necessary.  That  certi^cate  is 
required  in  the  other  instances  mentioned  in 
the  act ;  but  here  the  section  gives  the  costs 
upon  the  fact  of  notice  being  proved. 

Lord  Denman, — It  seems  to  me  that  the  old 
act  has  not  been  complied  with,  for  thei^  is  no 
certificate ;  and  the  new  act  says  that  the  paitj 
shall  not  lose  his  costs  in  any  case  in  which  the 
old  act  gave  them  to  him.  The  taxation  most 
be  reviewed. 

Rule  absolute. 

Mr.  Cockburn  then  applied  for  leave  to  enter 
a  suggestion. 

The  court  declined  to  grant  leave  on  this 
application :  it  was  the  subject  of  an  entirely 
new  rule. 

Dawe  V.  Cole,  M.  T.  1845. 


ATTORNEY  8   ADMISSION. 

Circumstances  under  which  the  court  aiiihxh 
rised  an  applicant  to  be  admitted  as  an 
attorney. 

Mr.  Jervis  moved  that  this  applicant  should 
be  admitted  as  an  attorney. 

Mr.  Robinson,  on  the  part  of  the  Incorpo- 
rated Law  Society,  thought  it  necessary  to  lay 
before  the  court  certain  circumstances  con- 
nected with  this  applicant,  and  then  to  leave 
the  matter  in  the  hands  of  their  lordships. 
About  five  years  ago,  there  was  an  application 
by  this  person  to  be  re-admitted  an  attorney. 
A  charge  was  then  made  against  him,  and  was 
referred  to  the  master  to  report.    Since  then, 
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Sifwrnor  CtmrUi  Commtm  PUas. 


vaXT' 


QBtil  the  pnmmt  appMcatum  was  made,  nothing  a^fainst  prisoners.    If  the  action  had  heen  com< 
had  been  done,  and  the  rule  for  re-admission  menced  by  a  writ  of  capias,  there  can  be  no 


of  the  applicant  had  not  been  drawn  up.  The 
matter  was  now  aoain  brought  forward.  The 
Law  Society  could  not,  as  a  matter  of  respect 
to  the  court,  let  the  matter  rest  there,  but  felt 
bound  to  make  inquiries  respecting  the  cha- 
mcter  and  conduct  of  the  applicant;  and  it 
was  found  that,  since  the.  period  of  the  act  with 
which  he  had  been  charged  on.  the  former 
occanon,  his  conduct  had  been  irreproachable. 

Lord  DefMum.— What  was  that  charge  ? 

Mr.  Robingon  said  it  was,  not  duly  account- 
ing for  some  money  which  belonged  to  his 


doubt  that  the  defendant  must  have  been  served 
with  a  copy  of  the  declaration,  instead  of  a  no-* 
tice  that  it  had  been  filed.  There  seems  to  ba 
no  reason  why  a  similar  indulgence  should  not 
be  shown  to  a  defendant  when  the  action  has 
been  commenced  by  writ  of  summons,  and  the 
defendant  is  afterwards  arrested  under  a  judge's 
order.  [Tmdal^  C.  J.  The  capias  may  issue 
long  after  the  declaration  has  been  filed.  How 
does  it  alter  the  nature  of  the  suit  ?]  It  is  sub- 
mitted that  the  nature  of  the  cause  may  be 
changed  by  the  issuing  of  the  writ  of  capias  to 


now  prepared  to  state,  that  since  the  period  of 
the  fijrat  act  of  misconduct,  the  applicant's  con- 
duct had  been  perfectly  good. 

Mr.  JervU  submitted,  that  the  length  of  time 
during  which  the  applicant  had  been  prevented 
from  practising  baa  been  a  very  severe  punish- 
ment on  him,  and  referred  to  the  good  charac« 
ter  which  he  had  since  deservedly  borne. 

Lord  Dauaan. — Under  all  the  circumstances 
of  the  case,  we  think  that  the  applicant  may  be 
admitted. 


Ejtpwrte- 


Application  granted. 
25th  Nov.  1845. 


master.    That  master  was  at  present  one  of  the  \  one  founded  upon  the  Tatter  writ.    Suchseems 
governing  body  of  the  Law  Society,  and  was !  to  have  been  the  opinion  of  Alderson,  B*,  in 

'  * B««v.  awifey,  (6M.&W.  399.)    Thereason 

for  the  old  practice  was  to  prevent  the  plaintiff's 
taking  advantage  of  the  defendant's  piosition  as 
a  prisoner,  and  that  reason  would  apply  with 
equal  force  in  the  present  case. 

Tindal,  C.  J.  No  authority  has  been  cited 
to  show,  that  if,  in  the  course  of  a  cause,  an 
order  o.^  Judge  is  obtained  for  a  writ  of  capias, 
upon  which  a  defendant  is  arrested,  the  action 
which  was  commenced  by  writ  of  summons, 
and  is  then  going  on,  is  at  all  altered  in  its  na- 
ture. It  seems  to  me  that  when  a  writ  of  sum- 
mons is  served  upon  a  defendant,  he  can  enter 
aa  appearance  for  himself,  or  if  he  fails  to  do 
so,  the  plaintiff  may  enter  one  for  him.  I  da 
not  see,  therefore,  how  a  collateral  proceeding 
like  the  issuing  oi  a  writ  of  capias  to  hold  the 
defendant  to  bail,  can  mdce  any  difference. 

CoUmtm,  J.  It  does  not  appear  to  me  thafi 
any  change  is  made  by  issuing  a  writ  of  capias, 
in  the  nature  of  an  aetbn  which  can  only  be 
founded  upon  a  writ  of  summons.  The  reason 
for  the  old  practice  is  not  at  all  applicable  tor 
the  present  case,  because  the  stat.  4  &  5  W.  & 
M.  c.  21,  only  extended  to  persons  imprisoned 
for  want  of  sureties  for  their  appearance  to  the 
writs  by  which  actions  had  been  commenced 
against  them.  Here  the  defendant  has  ap- 
peared. The  rule  must  therefore  be  discharged> 
and  as  it  was  moved  with  costs,  with  costs. 
Erie,  J.,  concurred. 

Rule  discharged  accordingly. 
Neal  V.  SnouUen.    M.  T.,  Nov.  25,  1845. 


PRACTICE. 


Common  9I(a0* 

-  CAPIAS.  —  PRISONBR.— MOTTCB 
OP   DECLARATION. 

A  iifmiani  t»  euitody  under  a  writ  of  capias, 
Mffwrf  pm'$uani  to  a  judges  order,  is 
not  entitled  to  a  copy  of  the  dedaratum 
JUed  while  he  woe  in  custody;  but  the 
pUnmHffmay  serve  him  with  a  notice  ofde* 
elaration,  the  capias  being  only  a  collateral 
proeeedingin  the  suit. 

A  RULB  had  been  obtained,  calling  upon  the 
plaintiff  to  show  cause  why  the  notice  of  de- 
claration which  had  been  served  upon  the  de- 
fendant, should  not  be  set  aside  for  irregularity. 
The  plaintiff  had  entered  an  appearance  for  the 
defendant,  and  filed  a  declaration,  of  which 
notice  was  duly  given  to  him,  but  at  the  time 
the  declaration  was  filed,  the  defendant  was  in 
custody  upon  a  writ  of  capias,  issued  under  a 
judge's  order,  pursuant  to  statute  1  &  2  Vict, 
c.  110. 

Ckannell,  Serjeant,  showed  cause.  Tlie  ob- 
jection to  the  regularity  of  the  notice  is,  that  a 
plaintiff  cannot  file  a  declaration  and  serve  a  I 
defendant  with  notice  thereof,  when  the  defen-  I 
dant  is  a  prisoner.  ITiat  objection,  however, 
is  founded  upon  a  mistaken  apprehension  that 
the  old  practice  in  regard  to  declaring  against 
prisoners  is  still  in  force.  The  writ  of  summons 
ii  now  the  commencement  of  all  personal  ac- 
tions, and  a  capias  is  a  mere  collateral  proceed- 
ing.   [He  was  then  stopped  by  the  court.] 

Dowling,  Serjeant,  in  support  of  the  rule. 
The  question  is,  whether  the  new  statute,  1  &  2 
Vict,  c.  110,  has  made  any  difference  in  the 
practice  which  obtained  formerly  in  declaring 


PRACTICE. — ISSUE. — IRREGULARITY. 

I  An  issue  delivered  with  blanks  for  dates  is 
\  not  a  nullity,  but  merely  irregular,  and 
'         therefore  the  irregularity  may  be  wtnved. 

I  C.Jones,  Serjeant,  showed  cause  against  a 
rule  which  had  been  obtained  to  set  aside  the 
issue  and  notice  of  trial  herein,  for  irregularity. 
The  issue  was  delivered  with  two  blanks  where 
dates  ought  to  have  appeared,  but  he  submitted 
that  this  irregularity  had  been  waived.  The 
issue  and  notice  of  trial  had  been  delivered  on 
the  1 2th  of  Nov.,  notice  of  countermand  was 
given  on  the  19th,  and  the  rule  was  not  moved 
for  until  the  20th. 

Dowling,  Serjeant,   in  support  of  the  rule, 
contended,  that  the  omission  of  the  dates  was 
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not  merely  irregular,  but  made  the  issue  a 
nullity,  and  therefore  there  was  no  waiver. 

Sed  per  curiam. — The  omission  is  no  more 
than  a  common  irrepfularity,  and  that  appears 
to  have  been  waived. 

Rule  discharged  with  costs. 

Peart  v.  Hughes.    M.  T.,  Nov.  25,  1845. 

£ictet)ucr. 

EXECUTION.  — WRITS.  —  WARRANT  OP   AT- 
TORNEY.—  BANKRUPT. 

Where  judgment  lias  been  entered  up  more 
than  twelve  months  on  a  warrant  of  attor^ 
ney,  an  agreement  to  waive  the  necessity  of 
a  scire  facias  is  not  a  condition  which  ren- 
ders the  warrant  of  attorney  void  as  against 
the  assignees  of  a  bankrupt  for  want  of  en- 
rolment  under  the  3  Geo.  4,  c.  39. 

Writs  in  the  new  form  need  not  be  continued 
in  a  similar  manner  to  those  in  the  old 
form.  On  mesne  process  a  writ  may  be 
issued  in  continuation  of  another  at  any 
time  within  twelve  months.  Writs  of  exe- 
cution have  no  such  limit. 

A  RULE  nisi  had  been  obtained  to  set  aside 
the  execution  issued  on  a  warrant  of  attorney 
for  irregularity;  judgment  was  entered  up 
on  the  3rd  September,  1841,  and  more  than  a 
vear  afterwaras,  a  judge's  order  was  drawn  up, 
by  consent,  for  execution  to  issue,  without  re- 
viving the  judgment  by  scire  facias.  On  the 
14th  September,  1842,  a  writ  of  fieri  facias 
issued,  which  writ,  on  the  29th  December  in 
the  same  year,  was  returned  nulla  bona.  On 
the  23rd  April,  1845,  an  aUas  fieri  facias  issued, 
under  which  a  levy  took  place.  The  defendant 
shortly  after  became  oankrupt,  and  the 
present  application  was  made  by  his  assignees, 
on  the  grounds  —  first,  that  execution  issued 
without  a  scire  facias  to  renve  the  judgment ; 
secondly,  that  the  second  writ  of  fieri  facias 
was  irregular,  inasmuch  as  it  was  not  connected 
with  the  first  writ. 

Martin  showed  cause ;  and,  as  to  the  first 
point,  contended  that  the  necessity  for  a  scire 
facias  was  waived  by  the  consent  to  the  judge's 
order.  Upon  the  second  point  he  argued,  that 
under  the  new  form  of  writs  there  was  no 
necessity  for  entering  continuances,  as  the 
writs  were  not  returnable  until  after  execution. 
He  cited  2  Williams,  Saund.  72,  and  Simpson 
Y.  Heath,  5  M.  &  W.631. 

Henderson,  in  support  of  the  rule. — ^The  con- 
sent to  the  judge's  order  is  void  as  against  the 
assignees.  Its  effect  is,  to  introduce  a  new 
stipulation  into  the  warrant  of  attorney,  and 
consequently  there  has  been  no  enrohnent  of 
that  instrument,  as  reouired  by  the  3  Geo.  4, 
c.  39,  ss.  1,  2.  Secondly,  the  alias  writ  is  not 
connected  with  the  first  writ.  Even  supposing 
the  necessity  for  a  scire  facias  waived  as  to  the 
first  writ,  more  than  a  twelvemonth  having 
elapsed  before  the  second  writ  issued,  it 
required  a  scire  facias  to  support  it.  I'iere 
must  be  some  connexion  between  the  writs; 


and  if,  under  the  new  forms,  that  cannot  be 
done  by  entering  continuances,  recourse  must 
be  had  to  the  old  form  of  writs.  He  cited 
Greenshieldsv.  Harris,  9  M.  &  W.  774;  BtU 
loses  v.  Hanford,  Cro.  Jac.  364. 

Cur.  adv.  vuU. 

Parke,  B.— In  this  case  a  rule  was  obtained 
to  set  aside  a  judgment  on  a  warrant  of  attor- 
ney, with  a  defeasance.     The  principal  ground 
upon  which  the  application  was  originally  made 
was,  that  the  first  execution  issued  without  a 
scire  facias  to  revive  the  judgment;  but  that 
objection  appearing  to   be    removed   by  the 
judge's  order  by  consent,  two  others   were 
relied  on.    The  first  was,  that  the  judge's  order 
by  consent,  though  valid  between  the  parties, 
was  void  as  against  the  assignees,  as  being 
against  the  policy  of  the  law,  3  G.  4,  c.  39, 
which  makes  warranto  of  attorney  void  against 
assignees,    unless    registered,    and    expressly 
enacto,  that  such  warrants  of  attorney  upon 
which  the  defeasance  or  condition  has  not  been 
written,  shall  be  void  to  all  intents  and  pur- 
poses.    This  proviso  the  Court  of  Queen's 
Bench,  in  Bennett  v.  Daniel,  1OB.&C.500, 
held,  had  the  effect  of  avoiding  such  warrants 
of  attorney  as  to  assignees  only ;   and  it  was 
argued,  that  the  stipulation  that  no  scire  facias 
should   be  necessary,  not  being  part  of  the 
defeasance  indorsed  on  the  warrant  of  attorney, 
was  altogether  void  as  against  the  assignees. 
This  objection  ought  not  to  prevail,  because 
the  agreement  to  waive  the  necessity  of  tbe^dre 
facias  was  in  fact  no  pai't  of  the  defeasance  or 
condition,— even  supposing  that  term  to  cm- 
brace  all  the  contemporaneous   stipulatjons; 
for  it  was  made  at  a  subsequent  time,  and 
indeed  was  nothing  more  than  a  waiver  of  the 
suing  out  a  scire  facias,  (which  the  plaintiff 
was  about  to  do  in  order  to  warrant  an  execu- 
tion on  his  judgment,)  and  was  consented  to 
for  the  purpose  of  saving  expense.     The  next 
objection  was,  that  the  alias  fieri  facias  was 
irregular,  because  it  was  not  properly  connected 
with  the  drsi  fieri  facias:  nor  could  any  con- 
tinuances be  entered  on  the  roll  to  cure  that 
defect,  because  if  continuances  were  entered,  it 
would  be  necessary  to  amend  the  alias,  by  con- 
verting it  into  a  pluries,  and  such  an  amend- 
ment, though  it  would  be  allowed  as  agamst 
the  original  defendant,  could  not  be  permitted 
as  against  his  assignees.      This  objection  is 
founded  on  the  supposition  that  process  in  the 
new  form  must  be  continued  in  a  similar  man- 
ner to  that  in  the  old  form.     It  seems  to  me 
that  this  is  unnecessary.    In  the  old  form  such 
subsequent  writ  of  mesne  process  was  tested 
on  the  return  day,  quarto  die  poj<,  when  the 
proceedings  were  by  original,  and  in  case  ot 
final  process,  on  the  return  day  of  the  pre- 
ceding writ.     The  writ  might  be  sued  oni 
tested  of  a  prior  date,  and  there  never  was  any 
difficulty  in  connecting  one  writ  with  another 
by  an  entry  of  "  vicecomes  non  misit  breve,*  on 
the  return  dav  of  the  prior  writ.    But  in  the 
new  process  tne  writs  must  be  tested  or  bear 
date  on  the  days  they  are  sued  out,  2  Will.  4, 

c.  39,  s.  12 ;   and  writs  of  capias  ad  responden- 
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dum  are  retnmable  on  execution,  but  have  a 
return  day  contingently  at  the  end  of  four 
montbs ;  those  of  capias  ad  satisfaciendum  have 
no  fixed  return  day ;  they  are  returnable  on 
execution,  and  if  not  executed,  are  not  pro- 
perly returnable  at  all ;  — the  judge's  order,  in 
case  of  writs  of  execution,  being  rather  a  mode 
of  obliging  the  aheriff  to  notify  to  the  court 
what  has  been   done  under  the    writ,    than 
creating  a  new  return  day  for  the  writ,  instead 
of  the  former  one  expressed  in  the  body  of  the 
writ  itself.    Kemp  v.  Hyshp,  1  M.  &  W.  63. 
The  old  mode  of  continuing,  by  entering  on 
the  record  a  fictitious  writ,  with  a  teste  of  the 
xetom  day  of  the  former  writ,  cannot  now  be 
iMiopted  with   respect  to  this  description  of 
writ,  for  there  is  no  such  return  day ;  and  if  a 
judge's  order  had  the  effect  of  makmg  a  return 
day  for  the  writ,  or  if  the  writ,  when  returned 
in  obedience  to  it,  would  be  spent  and  deter- 
mined, (as  1  have  no  doubt  it  would,)  so  that 
a  new  writ  might  issue  founded  on  the  return, 
I  do  not  think  the  court  would  sanction  the 
entry  on  the  record  of  a  fictitious  judge's  order 
to  return  a  writ  in  order  to  make  proper  con- 
tinuances;   and  if  one  writ  was  actually  re- 
turned by  virtue  of  a  judge's  order,  another 
new  writ,  which  must  be  tested  on  the  very  day 
it  issues,  could  not  be  a  proper  writ  in  con- 
tinuation, unless  it  actually  issued  on  the  very 
day  of  the  former  return,  —  a  course  so  incon- 
venient that  it  could  very  rarely  be  adopted, 
and  practically^  there  would  be  no  available 
mode  of  continuing  such  a  writ  on  the  old 
principle,  which,  though  a  fiction,  made  the 
recoTQ  6bn8istent,  and  excluded  anjr  presump- 
tion of  satisfaction  of  the  debt  arismg'from 
intermediate  delay.      What,  then,  is    to    be 
done  when  a  writ  of  execution  is  issued  within 
the  jrear  after  the  judgment  or  its  revival,  and 
the  plaintiflT  wishes  to  avoid  the  necessity  of  a 
scire  facias  F    Must  the  plaintiff  issue  process 
in  the  old  form,  with  fixed  return  days,— which 
he  has  the  option  of  doing,  for  the  statute  3  & 
4  WilL  4,  c.  67,  is  not  obligatory, — or  may  he 
adopt  the  new  form  without  any  continuances  ? 
If  the  legislature  did  not  intend  that  the  pro- 
cess in  the  new  form  should  be  connected 
together  in  any  way,  then  it  would  follow  that 
if  the  plaintiff  meant  to  avoid  the  necessity  of 
Si  scire  facias,  he  mvLSt  adopt  the  old  form  of 
process  and  the  old  form  of  continuances ;  or 
if  the  legislature  intended  that  the  new  process 
should  be  connected  by  issuing  the  one  writ  on 
the  precise  day  that  the  other  was  returned, 
that  course  must  be  adopted.    It  is  highly 
probable    that    all    the    consequences  of  the 
changes  introduced  by  the  statutes  2  Will.  4,  c. 
39.  and  3  &  4  Will.  4,  c.  67,  were  not  foreseen ; 
but  I  think  that  the  legislature  must  be  taken 
to  have  intended  that  process  in  the  new  form 
should  be  connected,  and  that  the  only  mark 
of  connexion  should  be,  the  description  of  one 
writ  being  an  alias  or  a  pluries  writ.    Now, 
with  respect  to  mesne  process,  it  is  clear  that 
the  intention  of  the  legislature  was,  that  the 
writs  should  be  connected ;  for  it  is  expressly 
provided  by  the  2  Will,  4,  c.  39,  s,  10,  that 


ever^  writ  of  summons  and  capias  may  be 
continued  by  an  alias  and  pluries.  It  is  unne- 
cessary that  one  writ  of  mesne  process  in  con- 
tinuation of  another  should  be  issued  on  the 
very  return  day  of  the  former  writ ;  for  where 
the  operation  of  any  statute  of  limitation  is  to 
be  defeated,  (when  the  object  is  not  to  favour 
the  connexion  of  one  writ  with  another,)  it  may 
be  sued  out  within  one  month.  It  would  seem 
that  the  writs  might  be  sued  out  at  a  greater 
interval  in  ordinary  cases,  and  it  has  been  so 
held  with  respect  to  a  capias  ad  respondendumt 
even  where  it  was  issued  beyond  the  period  of 
four  months, — Nicholson  v.  Leman,  2  Dow.  P. 
C  296 ;  nor  need  the  first  writ  be  returned, — 
Gregory  v.  Des  Anges,  5  Dow.  P.  C.  693. 
What,  then,  is  to  be  the  interval  during  which 
a  writ  may  be  issued  in  continuation  of  another 
on  mesne  process  ?  There  appears  to  be  none 
but  the  limitation  of  twelve  months,  after  which 
the  cause  is  out  of  court.  As  the  subsequent 
statute  for  the  amendment  of  the  former,  3  &  4 
Will.  4,  c.  67,  enables  a  plaintiff  to  sue  out 
writs  of  execution  in  the  new  forms,  I  think  it 
must  be  intended  that  such  writs  should  have 
similar  properties  with  writs  of  mesne  process, 
and  consequently  that  succeeding  wnts  need 
not  be  tested  on  the  day  of  the  return  of  the 
preceding  writ,  nor  within  any  particular  time 
afterwards ;  for  the  limitation  of  twelvemonths 
does  not  apply  after  judgment.  Nor  will  any 
practical  inconvenience  to  the  defendant  follow, 
for  a  writ  of  execution  may  now  be  sued  out 
with  a  long  interval  between  the  teste  and  return, 
the  rule  as  to  process  being  returnable  in  the 
following  term  not  being  applicable  to  final 
process ;  nor,  if  the  writ  be  continued  on  the 
record,  does  the  defendant  derive  any  real  ad- 
vantage. If  the  amount  of  the  judgment  has 
really  been  paid  before  the  alias  or  pluries  writ 
has  issued,  the  defendant  would  be  relieved  on 
motion  or  audita  querela.  For  these  reasons, 
I  think  the  execution  regular,  and  the  rule 
must  be  discharged. 

Harmer  v.  Johnson.    Exchequer.     Trinity 
Term,  iOth  June,  1845. 


BANKRUPTCY   DIVIDENDS    DFXLARED. 
From  Oct.  98(/i,  to  iSth  Nov.,  1845,  both  itieluiive. 


Barker,  J.  V..  Walsnll,  Banker,  surviving  partner 

uf  W.  Marshnll.  div.  66.    On  separate  estate  af 

J.  V.Barber,  dir.Cs.fs, 
Barber  and  Adnms.  Div.  }d. 
Baxter,  R.,  Sheffield,  Knife  Monufacturer.     Div. 

5d. 
Beckett,  W.,  Doncoster,  Money  Scrivener.     Div. 

2s.  66. 
Bennett,  J.,   New  Mills,  Little  Bircb,  Hereford, 

Cattle  Dealer.     Div.  Ss.  6d. 
Bishop,  G..  St.  Mary  Axe,  Ship  Broker.     Div.  Id. 
Bousfield,  T.,  Lincoln,  Ironfounder.     Div.  5s. 
Brewer,  T..  Liverpool,  Flag  Dealer.     Dir.  23.  .Sd. 
Briddick,  W.  B.,  Darbaro,  Dealer  in  Ircn      Div. 

4t. 


1«0 


Bemkmptey  BmidrndB^Tht  EdUm^s  Lttitr  Box. 


(Byford,  G.,  Li?erpo6l,  Grocer.    Dir.  5a. 

Chambers,  A.  H.,  aen.  and  jitn.,  New  Bond  Street, 

Banltera.     Dir.  9a.  on  aepamte  eatate    of  A. 

H.  Cbambera,  sea.    DW.5e.6d. 
Cbeetham,  M..  and  W.  Smedley,  Mancbeater,  Piece 

Dyera.    Dtr.  68.6d. 
C!i(U>n,  T.,  Barnard  Caatle,  Bookaeller.    Final  dir. 

la.lOd. 
Cobeo,  B.,  Bishopwearmoath,  Hawker.    Final  dir. 

8d. 
Crabtree  and  Burnley,  Tumatead,  Ro8aendale,Wool- 

len  Mannfacturera.    Dir.  iSa.  4d. 
Cnrrie,  R.«Newcaade-npon-Tyne,  Bookaeller.   Final 

dir.  3;d. 
IXeea,  W.,  J.  Deea,  and  J.  Hog^g.  Newcaatle-upon- 

Tyne,  Builders.    Final  dir.  68.  S^d. 
Dixon,  H.  J.,  and  J..  Kidderminater,  Carpet  Ma- 

nnfactnrer.    Dir.  4d. 
£aniandee,  J.  S.,  L.  N.  Fernadea,  and  J.  L.  Fei^ 

nandes,jun.,  Wakefield,  Corn  Millers.     Final 

dir,  S{d. 
Goodeve,  W.  S.,  Chichester,  Banker'a  Clerk.    Dir. 

Id. 
Otfbell,  T.  K.,  Bedfoitl  Place,  Mile  End  Road, 

Bookseller.     Dir.  lB.7d. 
Green,  S.  W.,  Leeds,  Bookaeller.     Dir.  5e. 
Greenbow,  C.  H.,  North  Shields,  Broker.    Dir.  2a. 

6(1. 
Groombridf^e,  J.,  King  John*s  Head,  Bermondaey. 

Dir.  Is. 
Halford.  11.,  W.  H.  Bnldock,  and  O.  Snonlten,  Can- 

terburr,  Bonkers.     Div.  on  aepamte  eeUte  of 

W.  H'.  Baldock.  lOid. 
Hall,  W.,  Durham,  Grocer.     Dir.  Is. 
Hardy,  J.,  and  G.  Wesbech,  Cambridjre,  Grocer, 

i)ir.  4d.     On  separate  estate  of  J.  Hardy,  dir. 

7s.  nd. 
Haynes,  H.,  Scole,  Norfolk,  Innkeeper.     Dir.  Is. 
Henti?,  R.,  Kingston-upon-HuU,  Merchant.     Final 

div.  ts.  ^d. 
Heron,  E-,  Harilepool,  Butcher.     Dir.  Is. 
Herring,  J.  and  W.,  Newcastle-upon-Tyne,  Timber 

Merchant.    Final  dir.  Hd, 
Hill,  W.,  and    W.    K.  Wackerbarth,  Leadonhall 

Street,  Merchants.     Dir.  T^d. 
Hitcbin.H.,  Halifax,  Ironmonger.     Final  div.4<. 
Irring,  J.,  Blackburn,  Linen  and  Woollen  Draper. 

Div.  lljd. 
Jones,  B.  S.     Div.  8s. 
Jones,  J.     Div.  33. 
Kesselmerer,  C .  W.,  Maocheater,  Merchant.     Div. 

2s.  ?d. 
Kitchin,  J.,  Stockport,   Com  and  Flour   Dealer. 

Dir.  8d. 
Knight,  J.,  VVigan,  Butcher.     Div.  4s.  6d. 
Lawton,  E.,  and  T.  Kay,  Rochdale,  Ironfounders. 

Div.  3s. 
Leader,  J.  M.,  361,  Oxford  Street,  Coach  Maker. 

Dir.  4s.  lOd. 
Lewis,  J.,  niriningham,  Card  Manufacturer,  he, 

Div.  94.1. 
Livingston  and  Brittain,  Manchester.   Plumbers. 

Div.  68. 6d. 
Loraine,  T.,  K ewcastle-upon-Ty ne.  Bookseller.  Div. 

5s.  6d. 
Lowihin,  J.,  and  R.  J.  Brinley,  Newcastle-upon- 
Tyne,  Printers.    Div.  Us. 


M«iawariog,  H.,  Manobecter,  J>rtp«r.    Div.  is. 
Mead,  S.    Dir.  la.  5d. 

Miera,  W.,  York,  Oil  MeMhant.    FioAldir.  ls.Sd. 
ftlucklow,  J.,  Birmingham,  Publican.    Dir.  Is.  9]d. 
Nell,  W.,  Mancheater,  Common  Brewer.    Div. 4s. 
Newton,  T.,  Ilolbeach,  Cattle  Dealer.    Dir.  3d. 
Pallisterand  Newricky.Sunderland,  Grooeis.  Flail 

dir.4|d. 
Parker.  C,  Bristol,  Mere«r.    Dir.  S^d. 
Pvsons,  W.,  Bristol,  Brewer.    Dir.  3s. 
Ridge,  W.,  C.  Ridge,  and  VV.  Newland,  Chicfaastsr, 

Bankens.    Dir.  d}d. 
Rolfe,  W.,    Therfield,    Bedford,    Farmer.     Div. 

la.  6d. 
Seddoo,  T.  and  G.,  Galthorpe  Place,  Gray's  laa 

Road,  Upholsterers.    Dir.  on  aeparate  estafi^ 

oTT.  Seddon,4(te. 
Sbarratt,  C,  Waball,  Saddlers*  Ironmonger.    Dir. 

18. 10|d. 
Simpaon,  A.  H.,  and  P.  H.  Irrio,  Blackfriars  Botd, 

Engineers.     Dir.  Ss.  4d. 
Stoneiiouse,  J.,  Scarborongh,  Mercer.    Div.  78.6d. 
Thompson,  P.,  Uuddersfield,  Bookseller.  Final  dif. 

18. lO^d. 
Walker,  G.,  Newcastle-upon-Tyne,    Ship  Brokar. 

Dir.  3s.9d. 
Webb,  C.  Oxford,  Apothecary.     Dir.  2s. 
Weir,   W.,  Carlisle,   Iron  Merchant.    Final  dir. 

I8.4id. 
Withers,  1'.  R.,  Rumbridge,  Eling,  Southampton, 

Brewers.      Div.  7s. 
Wood.  J.,  Cardiff,  Banker.     Dir.  4s. 
Wrigley,  15.,   Hor«st,   York,  Cloth   Manufacturer. 

Div.  7«.  od. 

THE  EDITOR'S  LETTER  BOX. 

The  Legal  Almanac  for  1846,  amoiifcst  other 
additions  since  the  previous  edition,  contains  a 
list  of  the  statutes  effecting  alterations  ia  the 
law  during^  the  last  15  years.  The  mere  tides 
of  the  acts  occupy  13  pages!  The  acts  them- 
selves will  all  be  found  in  the  30  volumes  of 
the  Ij*!gal  Observer. 

"Indolis"  may  obtain  the  information  he 
requires  at  the  Incorporated  Law  Society.  No 
doubt  he  is  admissible. 

A  subscriber  at  Portsea  is  informed  that  his 
suggestion  of  an  Index  to  the  last  10  volumes 
of  this  work  is  under  consideration,  and  if  the 
plan  at  present  in  view^  can  be  satisfactorily 
realised,  the  Index  will  be  no  additional  ex- 
pense to  the  subscribers. 

"  A  Law  Clerk  "  should  not  stop  his  salary, 
unless  he  is  authorised  to  do  so  out  of  the 
monies  entrusted  to  him ;  but  as  it  is  usual  to 
pay  weekly,  we  cannot  understand  why  the 
attorney  should  object  to  the  charge. 

An  articled  clerk,  who  much  approves  of  the 
very  useful  lectures  at  the  Incorporated  Law 
Society,  suggests  that  the  lecturer,  out  of  the 
many  cases  usually  cited  in  support  of  the 
principle  or  point  wnich  he  is  discussing,  should 
refer  to  one  or  two  of  the  most  important,  or 
to  that  one  in  particular  where  the  several 
authorities  are  quoted  and  critically  reviewed 
in  the  judgment;  whereby,  the  writer  con- 
ceives, a  great  saving  of  time  would  be  effected, 
and  the  student  facilitated  in  his  researches. 


Cf^  Hegal  <§bdetUer^ 


SATUfiDAY,  DECBMBER  20,    1845. 


**  Quod  ma^  ad  not 
Pertinet,  et  nesdre  malum  wt,  agitamiia*'* 

HOJ^IT. 


CHANGE  OF  MWISTRY  AND  LAW\ 
OFFICBRS. 

Mavt  changes  of  admimstratioD  have 
taken  place  during  ihe  progress  of  this 
workf  and  ve  have  often  stated,  that  so  far 
as  merely  political  causes  have  prodjuced 
siidi  changes,  it  concerns  not  us  to  notice 
pr  regret  them.  Our  duties  are.  purely 
professional.  If  w<e  had  a  choice,  indeed^ 
we  should  prefer  a  Prime  Minister  who 
entertained  a  higji  respect  for  our  ancient 
laws  and  institutions,  and  was  exceedioglj 
slow  and  cautious  in  altering  them. 

Thought  however,  it  is  not  our  province 
to  meddle  with  polilJv:s,  (ia  their  ordinary 
aspectSj)  we  canjouot  be  insensible  to 
changes  wbich  in  their  consequences  may 
possibly  affect  the  righig^  and  the  ultimate 
xcuri^t  <^  property.  Lawyers  ma^  care 
not  to  wbicli  of  the  two  great  parties  in 
tbe  state  the  responsibility  may  be  con- 
fided of  governiBg  the  country*  but  they 
cannot  be  iiuliffierent  to  changes  which 
TBOMj  in  anjr  degree  tend  to  shake  the  public 
confidence  io  the  stability  of  the  laws  by 
which  property  is  secured,  —  under  which 
existing  contracts  are  respected,  < —  good 
faith  kepc  --i-  and  the  fruits  of  industry 
protected. 

Every  owner  of  property  is  a  client,  and 
▼e  cannot  be  iBdiffeEent  to  his  interests, 
b  behalf  of  the  '*righUof  property/'  — 
more  respected  in  this  than  any  other 
Goontry,  —  eveqr  lawyer  is  wecially  re- 
tained. Where  indeed  would  be  Uie  mo- 
tive to  that  extraordinary  exertion,  those 
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powers  of  endurance,  and  that  spirit  of 
enterfMriae  for  which  flngliabiaen  are  difr* 
tinguished,  if  protection  of  the  highest 
kiad,  both  legal  and  laoral,  were  not 
vouchsafed?  It  would  be  ^  but  lost 
labour  to  rise  up  early,  and  late  take  rest, 
and  eat  the  bread  of  Garefolneas/'  if  the 
accumulations  of  labour  and  ecmiomy  were- 
not  placed  beyond  even  the  appFchenaiott 
of  inseearity.  Whilst,  therefore,  we  are- 
no  party  politicians,  we  must  admit  our- 
selves not  to  be  indifferent  spectators  oT 
vast  changes  in  the  constitntionai  fabric  oT 
OAtf  ancient  policy  and  aodal  system.* 

Whatever  may  be  the  political  predileo^ 
tion  of  lawyers  in  regard  to  the  Conserya* 
tive  cause,  —  to  which  tliey  are  assuredly 
for  the  most  part  atrongly  allied,  —  they 
are  nevertheless  generally  governed,  in 
regard  to  the  administration  of  justice,  by 
a  sense  of  professional  duty,  which  leada- 


*  We  have  been  asked,  in  case  the  comlaww 
sbould  be  immediately  and  wholly  repealed,, 
what  compensation  wiU  be  provided  for  those 
who  w31  suffer  the  ruinous  leases  necessarily 
following  the  breach  of  innmnerable  contracts 
for  the  supply  of  com  during  the  next  ten 
months  i  We  have  also  been  reminded  of  the 
lea»e$  <8ome  ci  long  duration)  between  Isnd'^ 
lords  and  tenant^  which  have  been  granted  by- 
the  one  and  acoepted  by  the  other  on  the  «x». 
press  basis  of  a  protective  duty,  by  which  the 
amoimtof  rent  was  regulated,  wiiat  would, 
be  the  con8e<][uence8,  to  aH  classes,  of  the*  viola* 
tion  of  tile  pnneiple  of  Ifesse  Itoees '  and  agreb- 
nents?  It  chanae  there  must  be,  then  heM,. 
as  in  mfonmng  the  law,  ^  altenrtion  shoold 
be  slow  and  gradualt 
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them  earnestly  to  desire  that  men  should 
be  elevated  to  the  bench  for  their  judicial 
qualities,  and  not  their  political  opinions. 
On  a  recent  vacancy,  when  a  judge  was 
chosen  by  the  ministerial  leader  from  the 
ranks  of  the  Whig  opposition,  and  some 
eminent  Conservatives  were  passed  over, 
the  profession  approved  the  appointment, 
because  a  man  was  selected  at  that  time 
confessedly  the  fittest  for  the  office.  So 
the  general  voice  on  the  present  occasion  is 
in  favour  ofLord.Ct^«it^am,  whose  judicial 
qualities  have  been  long  tried,  and  whose 
eminent  fitness  and  capacity  is  universally 
acknowledged  by  all  parties. 

We  participate  in  the  general  regret  at 
the  resignation  of  Lord.  Lyndhurst,  thrice 
Lord  Chancellor,  whose  genius,  both  as  a 
statesman  and  a  lawyer,  is  of  the  highest 
order.  Endowed  with  an  almost  un- 
rivalled capacity  to  seize  and  retain  the 
most  numerous  and  complicated  series  of 
facts; — with  singular  skill  in  logical  ar 
rangement; — ^with  powers  of  reasoning 
rarely  equaled  and  never  surpassed  ;— 
clear  and  impressive  in  his  delivery,  with 
a  noble  presence,  and  a  manner  at  once 
dignified  and  courteous ;  <—  he  is  indeed 
one  whom  nature  and  art  have  com- 
bined to  place  in  the  very  foremost  rank 
of  public  men. 

But  this  sincere  admiration  of  his  great 
and  noble  qualities  must  not  blind  us  to 
the  consequences  on  the  profession  of  his 
belonging  to  a  ministry  which,  however 
generally  Conservative,  was  (perhaps  un- 
avoidably) impelled  occasionally  to  seek 
for  popular  applause.  The  lawyers,  time 
oul  of  mind,  are  notfavourites  with  the  vulgar. 
It  is  deemed  a  cheap  sacrifice  to  offer  up  a 
whole  tribe  of  barristers  or  attorneys  to  the 
Idol  of  Change,  because  thereby  its  pro- 
gress is  stayed  in  matters  more  nearly 
affecting  the  power  and  place  of  the  poli- 
tician. 1  he  public,  it  is  erroneously  sup- 
posed, gain  all  that  is  taken  from  the  pro- 
fession. None  heeds  the  burden  of  taxa- 
tion which  is  thrown  on  the  shoulders  of 
the  lawyer,  nor  the  diminution  of  his 
emoluments. 

It  cannot  be  concealed,  that  a  very 
general  opinion  prevailed  that  Lord  Lynd- 
hurst,  during  the  last  two  sessions,  per- 
mitted his  noble  and  learned  friend  Lord 
Brougham  to  pursue  his  measures  of  law 
reform  far  too  easily  and  extensively. 
Time  was,  when  Lord  Lyndhurst  resisted 
the  wild  and  sweeping  projects  of  the  then 
Lord  Chancellor,  —  aye,  successfully  re 
sisted    themi     notwithstanding    all    the 


strength  of  government.  How  different 
has  the  case  been  of  late  I  Bills  which, 
even  if  they  were  intrinsically  good  in 
principle,  required  much  deliberation  on 
the  details,  were  brought  in  late  in  the 
session,  and  passed  at  its  close.  Being, 
however,  at  the  best  of  doubtful  utility, 
and  (as  the  result  has  shown)  of  imperfect 
structure,  they  should  have  been  referred 
to  a  select  committee,  and  afterwards  to 
the  judges,  before  they  passed  into  laws. 
We  trust  that  the  next  race  of  legal  states- 
men will  manage  these  things  better. 

If  a  Whig  cabinet  should  be  formed,  it 
may  be  safely  predicted,  that  whatsoever 
doubts  there  may  be  with  regard  to  other 
legal  arrangementsr  there  will  be  none  re- 
garding the  person  who  will  fill  the  office 
of  Attorney-General.  The  universal  ex- 
pectation of  the  profession  is,  that  Sir 
Thomas  Wilde  will  re-occupy  tliat  post. 
First,  as  Solicitor,  and  afterwards  as  Atr 
torney-General,  he  was  undoubtedly  one 
of  the  most  able  law  officers  of  the  last 
Whig  administration.  Amongst  the  first 
rank  of  advocates  at  the  bar,  he  was  also  a 
powerful  speaker  in  the  senate ;  and  this 
rare  combination  will  doubtless  render  him 
of  the  first  importance  in  the  new  arrange- 
ments. It  #as  a  remarkable  saying  of 
Lord  Tenterden,  that  *•  Serjeant  Wilde 
had  industry  enough  to  ensure  success 
without  talent,  and  talent  enough  to  en- 
sure success  without  industry." 

It  will  be  recollected,  that  at  the  time 
of  the  breaking  up  of  the  last  Whig  ad- 
ministration there  was  no  Solicitor-Gene- 
ral :  Sir  John  (now  Lord)  Campbell  bad 
been  promoted  to  the  Chancellorship  of 
Ireland,  and  Sir  Thomas  Wilde,  the  Soli- 
citor»  advanced  to  the  post  of  Attorney- 
General.  The  office  of  Solicitor  was 
proffered  to  several  members  of  the  bar, 
amongst  others,  to  the  late  Mr.  Sutton 
Sharpe,  but  the  expectation  of  a  speedy 
change  of  ministry  rendered  the  brief 
tenure  of  office  not  worth  accepting.  A 
new  Solicitor-General,  therefore,  must  be 
selected.  We  have  heard  several  names 
mentioned,  but  none  at  present  with  any 
approach  to  certainty. 

Neither  is  there  anything  to  be  relied 
on  regarding  the  Chancellorship  of  Ire- 
land. We  suppose  Lord  Campbell  will  be 
entitled  to  it  as  of  course,  if  he  deems  it 
worthy  his  acceptance.  His  lordship  long 
and  ably  held  the  office  of  Attorney- 
General  to  the  time  immediately  preceding 
his  elevation  to  the  Irish  woolsack. 
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▲LTKRATION     OF     BILLS     OF    BXCBANGB 
AND   OTBSB    INSTRDMKNT8. 

Thb  last  number*  contained  a  reference 
to  the  recent  cases  in  which  unstamped 
bills  of  exchange  have  been  received  in 
evidence  by  the  courts  of  law.  The  ques- 
tion, when  an  alteration  in  a  bill  of  ex- 
change or  other  instrument  may  be  taken 
advantage  of  in  an  action  upon  the  instru- 
menty  is  closely  connected  with  the  point 
there  discussed,  and  one  upon  which  the 
authorities  are  not  easily  reconciieable. 

The  general  principle  deducible  from  all 
the  cases  is,  that  any  alteration  varying 
die  liability  of  a  party  to  the  instrument, 
made  after  subscription,  and  without  the 
authority  or  consent  of  the  subscriber, 
furaishes  a  defence  to  an  action  brought 
upon  the  altered  instrumenL  It  also  ap- 
pears to  be  an  established  rule,  that  where 
a  material  alteration  appears  on  the  face 
of  an  instrument,  the  party  setting  up  the 
altered  instrument  is  bound  to  account  for 
the  alteration,  if  called  upon  to  do  so  by 
the  issue  raised,^  The  point  upon  which 
the  cases  conflict  is,  as  to  the  manner  in 
^bicb  the  issue  is  to  be  raised. 

In  Cahtrt  v.  Baker, ^  the  action  was  bf  the 
indorsee  v.  the  accentor  of  a  bill  of  exchange ; 
and,  under  a  plea  that  the  defendant  did  not 
accept,  he  was  allowed  to  show  that  the  bill 
was  altered  after  acceptance,  by  being  made 
payable  at  a  banker's,  and  succeeded  on  this 
evidence.  In  Hemming  v.  Trenery,'^  however, 
which  was  elaborately  argued,  where  the  action 
was  on  a  ffuarantee  with  a  plea  of  non  as- 
sompsit,  and  it  was  proved  that  the  instrument 
had  oeen  materially  mterlined  after  execution, 
by  the  insertion  of  a  condition  limiting  the  re- 
sponsibifity  of  the  defendants,  the  Court  of 
Queen's  Bench  held,  that  the  defence  ought  to 
have  been  specially  pleaded,  and  that  in  the 
absence  of  such  plea  the  plaintiff  was  entitled 
to  recover.  These  somewhat  conflicting  deci- 
sions of  two  different  courts  were  brought 
under  the  consideration  of  a  third,  in  Crotty  v, 
Hodges,*  where,  in  an  action  by  an  indorsee 
against  an  acceptor  of  a  bill  of  exchange  with  a 
plea  of  mom  aceeptaoU,  it  was  proved,  that  the 
defendant's  name  as  acceptor  had  been  written, 
in  his  presence  and  by  his  direction,  across  a 

«  Ante,  p.  125. 

*  Kmight  v.  ClemenU,  8  Ad.  &  El.  215;  3 
Ncv.  &  F.  375.  Clifford  v.  PorJter,  2  M.  &  Gr. 
909,  3  Sc.  N.  R.  233. 

.  <  4  Mees.  &  W.  417. 
<  9  Ad.  &  EL  920 ;  1  Per.  &  D.  661. 

•  4  M.  &  Gr.  561 ;  5  Sc.  N.  R.  221. 


blank  stamped  paper,  but  that  a  third  party, 
without  his  Knowledge  or  that  of  the  drawer, 
afterwards  added,  "payable  at  the  Bank  of 
England.''  In  this  case  the  Court  of  Common 
Pleas  avoided  the  difiiculty  of  deciding  between 
the  conflicting  cases  of  Calvert  v.  Baker  and 
Hemming  v.  Trefiery,  by  holding,  that  the  bill 
in  question  never  existed  as  sn  accepted  bill, 
the  defendant  having  authorised  the  acceptance 
in  a  different  form.  The  Court  of  Exchequer, 
however,  may  be  said  to  have  overruled  its  own 
decision  in  Calvert  v.  Baker,  by  subsequent 
cases.  In  Mason  v.  Bradley  J  which  was  an 
^tion  against  the  maker  of  a  joint  and  several 
piromissory  note,  with  the  plea,  that  defendant 
did  not  make  the  note,  it  appeared  that  after 
defendant  subscribed  his  name,  the  name  of 
one  of  the  persons  who  had  signed  as  a  co- 
surety was  cut  off,  but  the  court  held  that  the 
defence  could  not  be  raised  under  the  plea,  and 
upon  that  ground  decided  for  the  plaintiff.  It 
was  there  expressly  stated,  that  the  case  of 
Calvert  v.  Baker  could  not  be  supported,  where 
the  alteration  was  not  such  as  to  cause  a  varia- 
tion between  the  statement  in  the  declaration 
and  the  instrument  produced,  or  to  raise  an 
objection  to  the  stamp  on  the  document.  This 
case  was  speedily  followed  by  Davidson  v. 
Cooper Jf  in  the  same  court,  which  was  an  action 
of  assumpsit  on  a  guarantee,  with  a  plea  of 
non  ossutApsit,  and  it  appeared,  that  subse- 
quently to  the  execution  of  the  instrument,  a 
seal  was  affixed  to  the  defendant's  name,  so 
that  it  purported  to  be  a  deed;  and  it  was  held, 
that  the  defence  ^  sufficient,  but  that  it  re- 

3ulred  to  be  specially  pleaded.  The  latest 
ecision  on  the  point  is  that  of  the  Court  of 
Exchequer  in  Parry  v.  Nicholson,^  which  was 
an  action  by  an  indorsee  against  the  acceptor 
of  a  bill  of  exchange,  with  a  plea  of  non  accepta- 
vit, and  upon  producing  the  bill  it  appeared, 
that  the  date  had  been  altered  from  the  2nd  to 
the  22nd  day  of  March.  It  was  not  disputed 
that  an  alteration  whereby  the  time  of  paym^t 
is  accelerated  or  postponed  avoids  the  instru- 
ment, but  it  was  held,  that  the  defence  must 
be  specisdly  pleaded,  and  the  case  of  Calvert  v. 
Baker  having  been  agiun  pressed  on  the  court, 
Parke,  B.,  observed,  that  that  case  could  only 
be  supported  on  the  ground  that  the  alteration 
rendered  a  new  stamp  necessary,  and  that  this 
court  concurred  in  the  well-considered  judg- 
ment of  the  Queen's  Bench  in  Hemming  v. 
Trenery, 

The  general  result  of  all  the  reported 
cases  appears  to  be,  that  unless  the  altera- 
tion be  of  a  nature  to  render  a  fresh  stamp 
necessary,  it  cannot  be  taken  advantage 
of,  unless  specially  pleaded. 


r— 

'  11  Mees.  &  W.  590. 
s  11  M.  &W.  778. 
"»  13  Mees.  &  W.  778. 
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NOTICES  OF  NEW  BOOKS. 


yieto  Commentariei  an  ike  Leuo»  of  Eng- 
land^ {parity  founded  on  Bladistone,) 
By  Hrnry  John  Stephen,  Ser>eaivt  at 
Lair*  Vol.  IV.  Buttenrorth,  1845. 
Pp.  572. 

Mr.  Serjeant  Stephen  has  now  com- 
pleted his  new  Commentaries  on  the  Laws 
of  England,  by  the  publication  of  his 
fourth  volume.  Our  readers  are  aware 
that  although  this  work  is  fMrtly^  or  we 
should  rather  say  mainly^  founded  on  the 
text  of  Sir  William  Blackstone»  the 
materials  are  not  arranged  by  the  learned 
Serjeant  according  to  the  original  Com- 
mentaries, and  that  several  new  chapters 
arising  out  of  the  modern  statutes  have 
been  superadded  to  the  work*  Instead  of 
the  well-known  classification  of —  1.  The 
rights  of  persons ;  2.  The  rights  of  things; 
d.  Private  wrongs ;  4.  Public  wrongs ;  — 
Mr.  Serjeant  Stephen  has  divided  his 
work  into  the  following  books — 1.  Personal 
rights;  2.  Rights  of  property;  d.  Bights 
in  private  relations ;  4.  PubUc  rights ;  5. 
Civil  injuries ;  6.  Crimes. 

The  4th  volume  deviates  less  than  any 
of  its  predecessors  from  the  Resign  adopted 
by  Blackstone.  Af\er  concluding  the  5th 
book  by  treating  of  civil  injuries  cogniza- 
ble in  the  courts  of  equity,  with  their 
remedies,  and  of  civil  injuries  proceeding 
iVom  or  affecting  the  crown,  the  learned 
author,  in  book  6,  treats  of  crimes  under 
the  following  heads  : — 

1.  Of  the  nature  of  crimes  and  their 
punishments;  2.  Of  the  persons  capable  of 
committing  crimes ;  8.  Of  principals  and 
accessories.  Thus  far  die  two  Com- 
mentators travel  together. 

Then,  in  the  4  th  chapter,  the  present 
author  comprises  under  "  Offences  against 
the  person,*'  the  14th  chapter  of  Blackstone 
on  Homicide  and  the  15th  on  Offences 
against  the  Person.  We  object  not  to  this 
arrangement,  for  undoubtedly  Homicide 
may  well  be  included  amongst  offences 
.against  the  person. 

The  5th  chapter  of  the  new,  corresponds 
with  the  17th  of  the  old  Commentaries,  in 
treating  "  of  Offences  against  Property ;" 
and  it  also  includes  Blackstone's  16th 
chapter  on  Offences  against  Habitations, 
as  Arson,  Burglary,  &c.  This  also  ap- 
pears to  be  an  improved  classification. 

The  6lh  chapter,  treating  of  Offences 
against  the  Government^  comprises  no  less 


than  four  of  Bhukstone's,  namely^  the  6th» 
on  Treason  ;  the  7th,  on  Felonies  injurious 
to  the  Prerogatives  of  the  Crown  ;  the  Stb, 
on  Praemunire ;  andthe^Qtlv  cm  MisprisiaBa 
and  Contempts  affecting  the  Queen  and 
Government.  Here,  likewise,  is  an  appro- 
priate arrangement,  suited  to  the  character 
of  the  several  offences,  for  each  is  a  crime 
against  the  government. 

The  7th  chapter  answers  to  the  4th  of 
Blackstone  on  the  Offences  against  Be- 
IrgTon. 

The  8th  is  similar  to  Blackstone's  5di 
on  Offences  against  the  Law  o/i  Nations. 

Most  of  the  subsequent  chapters  re- 
semble the  arrangement  of  the  original 
Commentaries.     Thus  :— 

The  9th,  oa  Offences  against  PuMie  Justiee, 
corresponds  with  Blackstone's  10&. 

The  lOtb,  of  Offences  against  the  Public 
Peace,  with  the  11th  of  Blackstone. 

The  11th,  on  Offbnces  against  Public  IVade, 
foBows  ^  12th  of  the  other. 

The  12th,  on  Offences  agmnst  the  Pahfie 
Health,  Police,  or  Eeonomjr,  is  muisr  to  die 
13th  of  the  old  Commentaries* 

The  13tfa,  on  the  Means  of  Preventing 
Offences,  is  treated  of  in  the  18tH  of  Black- 
stone. 

The  1 4th,  on  Courts  of  Criminal  Jurisdic- 
tion, will  be  found  in  Blackstone's  19U1 
chapter. 

15.  Of  Summary  Conviction:  Blackstone, 
20. 

16.  Of  Arrests:  Blackstone,  21. 

17.  Of  Commitments  and  Bail :  Blackstone, 
17. 

18.  Of  the  several  modes  of  Prosecution : 
Blackstone,  23. 

19-  Of  Process  and  herein  of  Certiorari: 
Blackstone,  24. 

20.  Of  Arraignment  and  its  Incidents: 
Blackstone  25. 

21.  Of  Plea  and  Issue :  Blackstone,  26. 

22.  Of  Trial  and  Conviction:  Blackstone, 
27. 

23.  Of  Judgment  and  its  Consequences: 
Blackstone,  29. 

24.  Of  Reversal  of  Judgment :  Blackstone, 
30. 

25.  Of  Reprieve  and  Pardon :  Blackstone, 
31. 

26.  Of  Execution :  Blackstone,  32.* 

We  have,  in  our  notices  of  the  former 
volumes,  stated  our  views  both  on  the 
design  and  execution  of  this  work.  What- 
ever difference  of  opinion  there  may  be  on 
the  peculiar  method  adopted  by  the  author 
in  quoting  the  original  text  in  brackets;—* 
in  omitting  the  repealed  or  obsolete  parts;—- 


*  One  of  Blackstone's  chapters,  the  28th,  on 
Benefit  of  Clergy,  is  of  course  omitted. 
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hw; — there  can  be  no  doubt  of  the  great 
fearniog  and  labour  which  hare  been  be- 
stowed on  this  edition,  or  the  esteem  in 
which  it  must  be  held  by  the  profession. 

There  is  one  incon^Mnience  in  the  mode 
of  making  up  the  several  ▼olumes^  which 
(though  rather  of  a  meefaanical  nature) 
it  may  be  proper  to  point  oot.  The 
readers  of  Blackstone  will  recollect  that 
each  of  his  volumes  comprised  one  of  his 
four  principal  divisions.  The  new  com- 
mentator having  arranged  his  heads  of  in- 
qmrf  into  six  booka*  has  been  compelled 
to  eontnue  pvrt  ef  the  matter  commenced 
in  one  volume  in  the  next,  and  to  forego 
the  advantage  of  the  orderly  plan  of  the 
original.  Thus  the  last  volume,  as  we 
have  seen,  commences  with  the  14th  & 
15th  chapters  of  the  5th  book,  relating  to 
Civil  Injuries,  and  then  proceeds  with  the 
sidiject  of  Crimes.  This  may  appear  to 
be  a  small  matter;— yet  to  the  student,  if 
not  the  practitioner,  it  is  convenient  (es- 
pecially for  facility  of  reference)  to  have 
^  whole  of  each  of  the  great  departments 
ef  sUidf  or  research  collected  together. 

In  the  last  chapter,  the  27  th  of  Stephen 
and  the  33rd  of  Blackstone,  we  find  a  brief 
chnmiele  of  the  rise»  progvess,  and  gradual 
impiwvement  of  the  laws  of  England.  It 
wA  interest  our  readers  to  peruse  the 
vapid  summary,  by  the  new  commentator, 
ef  the  alterations  effected  since  the  publi- 
cation of  ^ackstone's  work,  that  is,  during 
the  last  80  years.  Mr.  Serjeant  Stephen 
thna  continues  the  summary : — 

"  Dorinfc  the  period  of  eighty  years  which 
has  elapsed  since  the  publication  of  Black- 
stone's  Commentaries,  the  most  conspicuous 
event  in  our  legislative  annals  has  been  the  act 
for  the  union  of  Great  Britain  and  Ireland, 
a  meanire  recommended  by  the  wisest  and 
most  unquestionable  policy,  to  two  nations  so 
nearly,  connected  by  tneir  geographical  position 
and  their  common  subiectioa  to  the  same 
crowD,  and  so  lonfi^  already  united  in  language, 
in  civil  institutions,  and  in  arms.  We  may 
also  single  out  for  particular  enumeration  the 
act  to  amend  the  representation  of  the  people, 
and  that  to  regulate  municipal  corporations; 
two  statutes  of  transceodant  importance,  as 
havinff  been  designed  taextinj^uish,  aod  having 
in  fact  materially  abated,  the  indirect  influence 
immemorially  exercised  by  wealth  and  power, 
in  our  general  and  local  institutions. 

**  Of  the  other  measures  of  importance  those 
refatsng  to  the  Church  may  next  attract  our 
attention ;  and  here  we  may  notice  the  repeal 
of  the  Test  and  Corporation  Acts,  by  which 
disscflitecB  in  general  were  relieved  from  all 
restraints  that  had  before  excluded  them  from 


political  rights;  the  Catholic  EmancipatioD 
Act,  by  which  the  same  benefit  was  bestowed 
on  those  who  profess  the  faith  of  the  Church 
of  Rome ;  the  many  other  acts  for  reKef  of  the 
same  persons  from  ail  forfeitures  and  penalties 
to  which  they  had  before  been  liable  in  respect 
of  their  religious  tenets;  the  act  for  connnut»» 
tion  of  tithes ;  for  reform  of  the  law  relative  to 
pluralities  and  residence ;  for  the  better  appli** 
cation  of  cathedral  revenues;  and  for  the  ex- 
tension of  the  places  of  worship  belonging  to 
the  established  Church. 

**  On  the  merits  of  many  of  these  measures^ 
indeed,  opinions  have  been  mvch  divided^  aa 
will  always  be  the  case  upon  questions  con* 
nectsd  with  politics  or  religion ;  but  a  mors 
unmixed  applause  may  reasonably  be  claimed 
for  the  improvements  that  have  been  intro« 
duoed  in  relation  to  our  sodal  economy,  •—  for 
the  acts  relative  to  trade  and  navigation,  te 
hanking,  to  registration,  to  lunatic  asylums 
and  to  gaols,  and  to  the  general  principle  of 
those  eonnactad  with  the  msnagement  of  tha 
poor. 

'^  It  is  however  in  regard  to  the  rights  of 
property  and  the  administratioa  of  justice,  thai 
the  muus  of  leform  has  latterly  displayed  its 
chief  aetifdly,  and  that  its  achievements  hava 
been,  upon  the  whole,  the  moet  triumphant* 
It  would  be  impossible,  without  a  tediooa 
minuteness  of  detail,  to  recount  the  whole  of 
these.  But,  under  tile  first  head,  our  notice  is 
particularly  daa  to  the  improvements  whidi 
have  taken  place  m  the  law  of  descent  or  in* 
heritanoe,  of  ptescription,  of  dower,  and  of  the 
limitation  of  the  time  for  recoverinf^real  estate; 
to  the  better  regulation  of  wills  and  testaments; 
to  the  deUverance  of  entails  and  the  estates  of 
married  women  from  tiietliraldom  of  expensive 
and  cumbrous  forms  of  conveyance,  and  the 
substitution  of  simpler  methods;  and  to  the 
provisions-for  facihtating  the  relief  of  copyhold 
estates  from  the  burthens  of  an  oppressive 
tenure,  and  tiieir  converaioii  into  freehold.. ' 

**  Under  the  reforms  in  the  administration 
of  civil  justice  may  be  particularized  the  better 
regulation  of  juries ;  the  abolition  of  the  sepa^ 
rate  judicature  of  Wales;  the  improved  ar- 
rangement of  the  terms,  and  of  the  proceed- 
ings by  writ  of  error ;  the  abolition  of  the  anti- 
quatea  forms  of  real  actions,  which  had  sur- 
vived the  lapse  of  ages  only  to  subserve  the 
purposes  o^  chicanery;  the  provision  for 
speedy  judgment  and  execution,  upon  verdict^ 
the  new  improvements  in  die  proceedings  by 
ejectment,  prohibition,  and  mandamus;  the 
powere  conferred  on  the  courts  of  common  law 
to  give  relief  to  parties  exposed  to  adverse 
claims,  and  to  order  the  examination  of  wit- 
nesses on  interrof[ratories,  and  commissions  for 
examination  of  witnesses  abroad ;  the  many 
important  and  elaborate  improvements  in  the 
forms  of  process  and  pleading,  both  as  regards 
the  courts  of  common  law  and  of  equity,  and 
in  the  general  practice  of  those  courts ;  and  the 
establishment  of  the  new  courts  of  bankruptcy 
and  insolvency,  of  the  courts  of  the  vice-chan- 
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cellors  m  equity,  and  of  the  judicial  committee 
of  the  privy  counciL 

^  *'  And  lastly,  with  respect  to  the  administra- 
tion of  criminal  justice,  we  may  refer  to  the 
salutary  repeal  of  many  antiquated  statutes; 
the  consolidation  of  the  law  relating  to  most  of 
the  principal  offences;  the  abolition  of  the 
benefit  of  clergy,  and  of  appeals;  the  better 
regulation  of  the  law  of  principal  and  accessary, 
of  commitment  and  bail,  and  of  venue;  the 
introduction  of  a  variety  of  provisions  tending 
to  greater  simplicity  and  uniformity  in  the 
course  of  proceeding,  and  its  deliverance  from 
technical  difficulties ;  the  allowance  of  counsel 
for  the  prisoner,  in  cases  of  felony ;  and  the 
remarkable  mitigation  which  has  taiken  place  in 
the  ancient  severity  of  our  criminal  punish* 
mentR. 

"  [Thus,  therefore,  for  the  amusement  and 
instruction  of  the  student,  have  been  delineated 
some  rude  outlines  of  a  plan  for  the  history  of 
our  laws  and  liberties,  from  their  first  rise  and 
gradual  progress  among  our  British  and  Saxon 
ancestors  till  their  total  eclipse  at  the  Norman 
conquest,  from  which  they  have  gradually 
emerged  and  risen  to  the  perfection  they  now 
enjoy,  at  different  periods  of  time.  We  have 
seen  in  the  course  of  our  inquiries  in  this  and 
the  former  volumes,  that  the  fundamental 
maxims  and  rules  of  the  law]  which  regard  the 
rights  of  each  member  of  the  community, 
whether  considered  in  an  individual  or  relative 
capacity,  —  the  private  injuries  that  may  be 
offered  to  these,—-  [and  the  crimes  which  affect 
the  public,— have  been  and  are  every  day  im* 
proving^  and  are  now  fraught  widi  the  accumu- 
lated wisdom  of  ages;]  that  the  forms  of  ad- 
ministering justice  have  also,  particularly  in 
our  own  times,  received  the  assiduous  care  of 
the  cultivators  of  legal  science ;  [that  our  re- 
ligious liberties  were  fuUv  established  at  the 
Reformation ;  but  that  the  recovery  of  our 
civil  and  political  liberties  was  a  work  of 
longer  time,  they  not  being  thoroughly  and 
con^Uetely  regained  till  after  the  restoration  of 
King  Charles,  nor  fully  and  explicitly  acknow- 
ledged and  defined  till  the  sra  of  the  happy 
revolution.  Of  a  constitution  so  wisely  con- 
trived, so  strongly  raised,  and  so  highly 
finished,  it  is  hard  to  speak  with  that  praise 
which  is  justly  and  severely  its  due;  the 
thorough  and  attentive  contemplation  of  it  will 
furnish  its  best  panegvric.]^ 

"  The  admiration  tnat  it  is  calculated  to  in- 
spire should  lead  to  some  reflection  on  the 
duties  which  attach  to  citixens  bom  to  so  noble 
an  inheritance.  It  was  the  stem  task  of  our 
forefathers,  to  struggle  against  the  tyrannical 
pretensions  of  regal  oower:  to  us,  the  course 
of  events  appears  to  have  assigned  the  opposite 
care,  of  holding  in  check  the  aggressions  of 
popular  license,  and  maintaining  inviolate  the 
just  claims  of  the  prerogative.    But  in  a  gene- 

^  The  passages  in  brackets  are  quoted  from 
Blackstone.  This  extract  will  show  the  man- 
ner in  which  the  author  has  interwoven  his 
own  remarks  with  the  commentator's  text 


LORD  CAMPBELL'S   NEW  WORK. 

Wb  have  provided  oureelveB  with  a 
copy  of  Lord  Campbeirs  **  Lives  of  the 
Chancellors,"  just  published.  It  begins 
with  the  rudiments  of  the  Monarchy,  with 
which  the  office  of  Chancellor  is  coeval* 
and  traces  the  history  of  the  persons  who 
have  successively  filled  it,  to  the  Revolu* 
tion  of  1688.  This  constitutes  the  first 
series  o£  the  work,  and  occupies  three 
handsome  octavo  volumes.  The  remain- 
der, which  his  lordship  is  engaged  in  pre- 
paring, will  extend  to  two  volumes,  and 
complete  the  narrative,  bringing  it  down 
to  the  time  of  George  IV.  We  have  been 
able  to  read  only  the  first  chapter  of  this 
important  and  elaborate  performance, — 
the  "  Introduction," — being  a  sketch  of 
the  office  of  Chancellor,  its  origin,  func* 
tions,  and  jurisdiction.  This  we  have  no 
{lesitation  in  pronouncing  to  be  one  of  the 
most  profound,  judicious,  and  entertaining 
essays  that  have  ever  issued  from  the  pen 
of  an  English  lawyer.  We  shall  hereafter 
examine  the  whole  work  in  detail ;  in  the 
mean  time  we  give,  from  the  Introduction, 
an  extract  which  may  serve  to  show  that 
this  book  is  adapted  to  the  general  reader, 
as  well  as  to  those  who  desire  to  extend 
the  range  of  their  legal  and  constitutional 
information.  Af^er  stating  that  when,  on 
the  occasion  of  a  new  reign,  or  of  a  change 


ral  view  we  have  onlf  to  pursue  the  same  path 
that  has  been  trodden  before  us  —  to  carry  oa 
the  great  work  of  securing  to  each  individual 
of  the  community  as  large  a  portion  of  his 
natural  freedom  as  is  consistent  with  the  or- 
ganization of  society,  and  to  increase  to  the 
highest  degree  that  the  order  of  divine  provi. 
dence  permits,  the  benefita  of  his  civil  condi- 
tion. A  dearer  perception  of  the  true  nature 
of  this  enterprise,  of  the  vast  resulta  to  which 
it  tends,  and  of  the  obligations  by  which  we 
are  bound  to  its  advancement,  has  been  he- 
stowed  on  the  present  generation  than  on  any 
of  its  predecessors.  May  it  not  fail  also  to 
reeoUect,  amidst  the  seal  mspired  by  sudi  coo. 
siderations,  that  the  desire  for  social  improve- 
ment degenerates,  if  not  duly  regulated,  mto  a 
mere  thirst  for  change ;  —  that  the  fluctuation 
of  the  law  is  itself  a  considerable  evil;  —  and 
that  however  important  may  be  the  redress  of  | 
its  defects,  we  have  a  still  dearer  interest  in 
the  conservation  of  its  existing  excefiencies." 

In  this  last  sentiment  we  heartily  concur, 
and  trust  that  those  who  are  thirsting  for 
still  further  changes  in  the  law,  will  listen 
to  the  admonition  here  offered  to  their 
consideration. 
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in  thiB  royal  armg  or  style,  "an  order  is 
made  by  the  Sovereign  in  council  for  using 
a  new  Great  Seal,  the  old  one  is  publicly 
broken,  and  the  fragments  become  the  fee 
of  the  Chancellor,"  —  Lord  Campbell  has 
die  following  curious  anecdote  respecting 
a  contest  for  these  interesting  '*  frag* 
ments,"  between  two  living'  public  charac- 
ters, wfaose  fame  will  not  die  with  the  age 
in  which  they  flourished : — 


"  This  being  the  general  rule,  an  amicable 
contest,  lumofis  cansd,  arose  upon  the  subject, 
between  two  of  the  most  distinguished  men 
who  have  ever  held  the  office.  Lord  Lyndhurst 
was  Chancellor  on  the  accessiou  of  William 
IV.,  wheo>  by  an  order  in  council,  a  new  Great 
Seal  was  ordered  to  be  prepared  by  his  Ma- 
jesty's chief  engraver,*  but  when  it  was  finished 
and  an  Mder  made  for  using  it,^  Lord 
Bnmgbam  was  Chancellor.  Lord  L^Tidhurst 
claimed  the  old  Great  Seal,  on  the  ground  that 
the  transaction  must  be  referred  back  to  the 
date  of  the  first  order,  and  that  the  fruit  must 
therefore  be  considered  as  having  fallen  in  his 
time ;  while  Lord  Brougham  insisted  that  the 
point  of  time  to  he  regarded  was  the  moment 
when  the  old  Great  Seal  ceased  to  be  the 
•'  dans  regniy'*  and  that  there  was  no  exception 
to  the  general  rule.  The  matter  being  sub- 
niittcd  to  the  King,  as  supreme  judge  in  such 
cases,  hia  Majesty  equitably  adjudged  that  the 
old  Great  Seal  ahpuld  he  divided  between  the 
two  noble  and  learned  litigants,  and  as  it  con- 
sisted of  two  parts,  for  making:  an  impression 
on  both  sides  of  the  wax  apuended  to  letters 
patent,  —  one  representing  the  Sovereign  on 
the  thfone,  and  the  other  on  horseback,  —  the 
destiny  of  the  two  parts  respective!  v  should  be 
determined  by  lot.  His  Majesty  s  jndgment 
was  mnch  applauded,  and  he  graciously  or- 


Chancellor's  perquisite,  and  was  preserved 
as  a  family  heir-loom.  Now,  Lord  Hard- 
wicke  had  held  office  for  precisely  twenty 
years,  and  consequently  had  twenty  of 
these  interesting  monuments  of  his  long 
and  well-deserved  professional  supremacy. 
Lady  Hardwicke,  celebrated  in  her  day 
for  housewife-like  qualities,  had  them  con- 
verted into  a  counterpane,  which  we  re- 
member to  have  seen  when  "  we  were  a 
bov,"in  the  state  bedroom,  at  Wimple, 
—where  it  constitutes  one  of  the  lions  of 
the  proudest  collection  of  legal  associatioos 
to  be  found  in  any  residence  in  the  king- 
dom. The  story  of  the  counterpane  and 
that  of  the  sigillian  fragments  are  of  a 
piece,  and  ought  to  stand  side  by  side. 


LAW  OF  ATTORNEYS. 

TRIAL   OF   FACTS   BY   AFFIDAVIT.— ATTOR- 
NEY'S   REMEDY    FOB   COSTS. 

We  should  recommend  an  attentive  ex- 
amination of  the  cases  in  which  the  courts 
of  law  determine  matters  of  fact  upon  affi- 
davit, to  all  who  desire  to  see  this  branch 
of  jurisdiction  extended  and  the  province 
of  a  jury  further  encroached  upon.  The 
insufficiency  of  the  machinery  eitiployed 
for  the  ascertainment  of  truth,  when  the 
mode  of  procedure  is  by  affidavit,  is  toler- 
ably manifest  if,  as  we  apprehend,  the  fol- 
lowing propositions  are  generally  correct 
in  respect  of  this  mode  of  proceeding : —  < 

Ist,  That  no  person,  however  competent 
and  well  acquainted  with  facts,  can,  if  un- 


deredeach  part  to  be  set  in  a  splendid  silver,- —  -— -i ,  ^a:,i-«u 

•alver,  with  Appropriate  devicesand  ornaments,  willing,  be  compelled  to  make  an  affidgvit 
which  be  presented  to  the  late  and  present  as  to  the  facts  withm  his  knowle<lge. 
keeper  of  his  conscience,  as^a  mark  of  hisj     2ndly,  That  no  person  who  has  made  an 

'  affidavit  is  allowed,  even  if  so  disposed,  by 
a  supplemental  affidavit  to  add  to,  explam, 
or  qualify,  any  facts  already  de^iosed  to  by 
him,  and 

Srdly,  That  no  person  deposmg  to  facts 
by  affidavit  is  subject  to  cross-examination, 
or  any  equivalent  test  of  truth. 

As  may  be  supposed,  the  results  of  a 
system  so  clumsy  and  imperfect,  are  in 
the  highest  degree  unsatisfactory.  This 
has  been  exemplified  in  a  case  in  the  Court 
of  Common  Pleas,  lately  reported,*  where 
an  attorney,  who  had  conducted  an  action 
to  a  successful  termination,  was  cheated 
not  only  out  of  the  remuneration  to  which 
he  was  justly  entitled  for  his  services ;  but 
also,  out  of  the  monies  which  he  had  dis- 


personal  respect  for  them.  The  ceremony  of 
breaking  or  'damasking'  the  old  Great  Seal 
consists  in  the  Sovereign  giving  it  a  gentle  tap 
with  a  limaimer»  after  which  it  is  supposed  to 
be  broken,  and  has  lost  all  its  virtue." 

This  story  reminds  us  of  a  kindred  anec- 
dote told  or  Lord  Chancellor  Hardwicke. 
It  appears  that  when  that  great  judge  held 
the  Great  Seal,  the  custom  was  (we  know 
not  whether  it  \\^  ceased  in  the  present 
economical  age)' to  present  him  with  a 
new  purse  for  holding  the  seals  every  new 
year.     The  old  one  of  course  became  the 


*  4th  August,  1830. 

*»  3l6t  August,  1831.  According  to  this,  it 
took  upwards  ot  a  year  to  complete  the  manu- 
hxXan  of  the  new  Great  Seal,  during  which 
period  the  seal  of  a  former  rdgn,  that  of  George 
IV.,  most  have  been  tised. 
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barsed  on  behalf  of  his  client,  in  the  pro- 
secution of  an  action  to  recover  compensa* 
tion  for  a  personal  wrong. 

The  action  was  brought  for  an  assault,  and 
the  plaintiff  obtained  a  verdict  for  40«.  In  the 
following  term,  the  plaintiff's  attomev,  in  due 
course,  taxed  his  costs  and  signed  judgment 
for  78/.  5s.  6d,  being  the  amount  of  damages 
and  costs.  In  the  same  term  a  rule  was  ob- 
t2«ied,  on  the  part  of  the  defendant,  calling 
upon  the  plaintiff's  attorney  to  show  cause,  why 
the  judgment  should  not  be  set  aside,  with 
costs  to  be  paid  by  the  plaintiff's  attorney. 
This  rule  was  obtained  upon  affi davits,  stating^ 
that  shortly  after  the  trial  and  before  judgment 
was  signed,  the  plaintiff  and  defendant  met  and 
agreed  that  the  latter  should  pay  the  former 
finy  guineas  for  damages  and  costs,  which  sum 
was  accordingly  paid,  and  the  plaintiff  there- 
upon signed  a  receipt  for  the  fifty  guineas,  and 
executed  a  release  of  the  action.  In  show- 
ing cause  against  the  rule,  an  affidavit  was  pro- 
duced made  by  the  plaintiff,  in  which  he  de- 
posed, that  altfaongh  he  gave  a  receipt  for 
52/.  105.,  he  had  in  fact  only  received  10/.,  and 
that  he  acted  under  the  impression  that  his 
attomev  would  still  be  entitled  to  have  recourse 
to  the  defendant  for  his  costs. 

In  the  course  of  the  argument,  it  was  ad» 
initted  to  be  an  established  principle,  that  the 
parties  to  an  action  may  enter  into  a  compro- 
mise, and  settle  the  action  in  the  absence  of 
their  attorneys,  for,  as  observed  by  Parke,  B., 
in  Jordan  v.  fltmt,*'  "  it  is  the  client's  action  and 
not  the  attorney's ;  but  it  was  also  conceded, 
that  the  courts  would  not  give  effect  to  such  an 
ainuigement,  if  it  clearly  appeased  that  the 
plaintiff  and  defendant  had  cc^luded  and  con- 
spired together  to  defraud  the  attorney.  The ' 
question  in  the  principal  case  was,  whether  it  | 
was  shown  affirmatively  by  the  affidavits,  that 
the  settlement  was  effected  with  a  Tiew  of 
che^ning  the  attorney  of  his  costs  ? 

In  reference  to  this  ouesdon  the  court  ob- 
served, that  the  defendant  expressly  denied 
collusion,  and  that  the  affidavits  were  contra- 
dictory  and  left  it  quite  uncertain,  whether  10/. 
or  52/.  lOs,  had  been  received  by  the  plaintiff. 
Tindal,  C.  J.,  said,  '*  Had  we  been  satisfied  that 
the  plaintiff  accepted  the  sum  of  10/.  in  dis- 
charge of  a  much  larger  demand,  we  might  have 
arrived  at  a  different  conelttsian  to  that  to  which 
we  now  come,  under  an  impression  that  the 
payment  amounted  to  52/.  lOs.  I  think  the 
plaintiff's  attorney  has  failed  to  make  out  a 
case  for  interference  with  the  right  of  the  parties 
to  compromise  the  action,  and  that  the  judg- 
ment signed  after  notice  of  the  release  must  be 
set  aside." 

This  case  furnishes  one  of  many  in- 
stances, where  the  party  whose  property 
or  rights  is  substantially  the  subject  of  liti- 
gation, is  precluded  by  an  inefficient  sys- 
tem of  procedure  from  furnishing  the  court 


with  proper  materials  for  coming  to  a  cor* 
rect  conclusion.  Had  the  parties  to  the 
arrangement,  which  was  the  subject  of 
consideration,  been  forced  to  submit  to  a 
viva  voce  examination,  and  a  cross  exami- 
nation, the  fact  which  the  court  was  of 
opinion  was  so  material,  and  which  the 
affidavits  left  **  quite  uncertain,"  namely — 
the  amount  paid  by  the  defendant  to  the 
plaintiff  in  discharge  of  the  action — would 
be  ascertained  beyond  doubt  Indeed  the 
nature  of  the  transaction  seemed  tolerably 
transparent,  even  in  the  absence  of  these 
sometimes  indispensable  tests  of  truth.  A» 
observed  by  the  learned  reporter  in  his  note8> 
on  the  case,*'  the  damages  were  merely  no- 
minal, and  there  was  nothing  to  compro- 
mise but  the  costs  of  the  plaintiff's  attorney^ 
who  was  no  party  to  the  compromise* 
There  was  no  necessity  for  a  release,  ex- 
cept for  the  purpose  of  getting  rid  of  the 
attorney's  lien,  and  tbe  arrangement  was 
nothing  more  nor  less  than  the  sharing  by 
two  parties  of  property  belonging  to  a 
third. 


PROPOSED  AMENDMENT  OF  THE 

LAW  OF  BANKRUPTCY  AND 

INSOLVENCY. 

The  elaborate,  report  made  to  the  Lord 
Chancellor  by  Mr.  Serjeant  Manning,  coa- 
tains  many  valuable  materials  for  the  con- 
sideration of  those  who  are  engaged  in  the 
proposed  amendment,  if  not  the  consolida- 
tion, of  the  Law  of  Bankruptcy  and  Insole 
vency.  The  learned  Serjeant  gives  a  brief 
and  instructive  account  of  the  progress  of 
the  bankrupt  law,  from  the  time  when  it 
was  in  the  highest  degree  severe  until  it 
became  much  too  lenient. 

"For  nearly  two  centuries  after  the  enacting 
of  the  first  English  bankrupt  law  the  debtor, 
thou|jfh  stripped  of  his  real  and  personal  estate, 
was  mcapacitated  from  acquiring  property,  and 
received  from  the  legislature  no  protection 
whatever  against  perpetual  imprisonment.  He 
could  obtain  exemption  from  imprisonment,  or 
the  slightest  degree  of  security  in  the  acquiai-' 
tion  of  property,  only  by  procuring  from  his 
creditors  individually  a  release  or  discharge 
from  their  claims,  or  such  portion  of  their 
claims  as  had  not  been  satisfied  by  the  com- 
pulsory process  of  the  bankrupt  law.  The  dis- 
charge was  not  completely  effected  unless  all 
the  creditors  concurred  in  executing  it.  This, 
where  the  creditors  were  nomerous,  wtm  alwavv 
difficult,  and  sometimes  impoasibie.     To  toe 


*  3  Dowl.  P.  C.  666. 


«  6  M.  &  6.  1051. 
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to  vbi^  a  release  WW  exe^ 
enledy  it  openfied  as  an  entire  extinctioD  of  the 
oi^te  of  toe  exeeutia^  creditors,  as  by  a  com- 
■Mm  law  maxim  the  nght  to  a  personal  action 
cannot  be  temporaniy  sutpeaded  by  the  act  of 
the  party.  Every  attempt  to  lessen  the  incon- 
veniences sostained  by  the  debtor,  destroyed 
the  lifi^hts  of  the  creditor  fat  ever. 

"  In  1705  the  le^^ialature  interfered  to  relieve 
bankmpta  from  this  difficulty ;  and  it  did  so  by 
transferring  the  power  of  dischaif^g  the  bank- 
rupt from  the  creditors  to  the  commissioners,  to 
whom  the  power  previonsly  exercised  by  the 
oediton  inaividnally  was  now  intrusted,  subject 
to  certain  reatrictaons,  which  did  not,  however, 
aiect  the  absolute  nature  of  the  discluurge  when 
obtabed;  and  from  this  period,  as  before,  no 
relief  was  obtained  by  the  debtor  in  respect  of 
pieeent  or  of  future  property,  except  through  a 
pnoesa  by  which  all  the  rights  of  the  creditor 
became  extinguished, 

'^  In  1732  the  legislatare  appears  to  have 
eonaidered  that  injustice  had  been  done  to  cre- 
dilors  in  taking  from  them  all  remedy  for  the 
lecoTery  of  tiiai  portion  of  their  claims  which 
ahoold  be  left  unsata^d  by  the  dividends 
imder  the  bankruptcy,  without  allowing  to  them 
any  power  of  assenting  to  or  dissenting  from 
the  lekaaeof  the  debtor  from  his  engagements. 
By  the  alteration  made  in  that  year  by  the  5 
ijieo,  2»  c  30»  the  power  of  releasing  the  bank- 
mpt  was  transferred  from  the  commisdoners  to 
the  atditora,  to  be  exercised  by  them,  not  in- 
cfindaaUy*  as  before  1705,  but  collectively,  the 
power  bong  given  to  fiiur-fifths  of  the  creditors 
m  number  and  value  who  had  proved  debts 
imder  the  commission.    This  portion  of  the 


had  no  connexion  with  the  conduct  pursued  by 
the  bankrupt  previously  to  the  issuing  of  the 
commission.  Neither  the  reckless  extravagance 
by  which  insolvency  may  have  been  occasioned, 
nor  the  dishonesty  and  fraud  by  which  an  equal 
distribution  of  the  assets  may  have  been  ren- 
dered all  but  impossible,  could  form  a  subject 
of  inquiry.  The  commissioners  were  bound  to 
certify  the  conformity  of  the  bankrupt  where  he 
went  through  the  prescribed  forms  and  gave  up 
to  his  creditors  any  remnant  of  property  which 
he  may  not  have  had  the  means  of  aliening  or 
concealing.  With  death  was  the  punishment 
of  frauds  committed  qfter  the  issuing  of  the 
commission,  the  most  complete  immunity  was 
held  out  to  frauds  equally  injurious  to  the  cre- 
ditors consummated  before  the  bankruptcy^ 
The  only  corrective,  rei  or  apparent,  of  this 
indemnity  in  respect  of  offences  preceding  and 
perhaps  causing  the  bankruptcy,  was  the  power 
of  the  creditors  to  withhold  their  signatures  to 
the  consent  contained  in  the  certificate.  But  it 
rarely  happened  that  the  signatures  of  the  cre- 
ditors were  affixed  or  withheld  with  reference 
to  the  prior  conduct  of  the  bankrupt.  The 
discharge  was  granted,  in  cases  of  the  grossest 
misconduct,  from  motives  of  humanity,  or  to 
escape  from  importunity,  and  often  as  the  price 
of  some  unjust  advantage  obtained  by  the 
signing  creditor ;  and  it  was  sometimes  refused 
from  feelings  of  personal  hostility,  and  not  un^ 
frequently  because  the  bankrupt  would  not  be 
a  party  to  a  crime.'' 

The  leamtd  serjeant  then  proceeds  to 
state  the  difference  in  the  position  of  a 
non-trading    insolvent    from    a    bankrupt 


creditors,  by  ngniug  the  certificate,  discharged  { trader,  and  enters  at  large  into  the  question 


the  bankrupt  from  all  liability  to  themselves 
and  to  Uie  residue  of  his  creditors,  as  well  those 
who  had  proved  debts  under  the  commission 
as  thoaewho  had  not.  The  power  thus  re- 
stoied  to  the  creditors  left  them  oolv  two  al- 
tecDfldvM, — one  that  of  leaving  the  bankrupt 
in  a  stale  of  utter  destitution,  and  subject  to 
perpetual  imprisonment,  ^- the  other,  that  of 
Bswnting  to  an  unqualified  and  irretrievable 
afaandomnent  of  all  their  rights  as  creditors. 
An  observation  made  by  Sir  Samuel  Romilly 
^ni  describee  the  frlse  position  in  which  the 
credHoTi  <tf  a  bankrupt  were  placed :  '  A  cre- 
ditor cannot  hj  signing  the  certificate  afford 
a  baalarupt  a  smeld  against  oppression  without 
resigning  aU  daim  to  receive  satisfaction  out  of 
the  bankrupt's  future  opulence.' 

^  The  bankrupt  obtained  this  absolute  release 
by  meaoa  of  an  mstroment  in  which>the  credi- 
ton  ttgnified  llieir  assent  to  his  discharge,  and 
in  which  the  commissioners  certified  that  the 
baokropt  had  submitted  to  their  authority  and 
had  confonned  himself  to  the  provisions  of  the 
■tatotes  in  the  different  stages  of  the  proceed- 
inga  onder  the  commission,  and  that  the  cre- 
ditora  who  had  so  signified  their  assent  to  the 
bankrupt's  discharge  constituted  four- fifths  in 
niBttber  and  in  value  of  the  creditcnre  who  had 
proved  debts  under  the  commission. 

"  The  matter*  certified  by  the  commissioners 


of  the  liability  of  a  bankrupt  or  insolvent 
to  pay  his  debts  out  of  after-acquired  pro- 
perty. 

"Whilst  the  legislature  required  that  the 
bankrupt  who  had  not  obtained  his  discba?fge 
from  all  liability  in  respect  of  his  debts  should 
remain  incapable  of  holding  any  property  what- 
ever, and  empowered  his  creditors  to  seize  upon 
anything  which  his  industry  had  acquired,  and 
upon  which  the  existence  of  himself  and  his 
family  might  depend,  and  invited  those  creditors 
to  appropriate  to  themselves  any  goods  obtained 
by  the  bankrupt  on  credit  from  persons  in  utter 
ignorance  of  his  real  position,  and  without  the 
means  of  ascertaining  it,  a  totally  different 
course  was  pursued  with  regard  to  imprisoned 
debtors,  who,  from  not  being  traders,  or  from  not 
having  creditors  to  a  certain  amount,  were  not 
amenable  to  the  bankrupt  laws. 

"  The  discharged  insolvent  is  not  told  that 
his  former  liabihties  have  ceased  to  exist,  and 
that  having  repaid  a  portion  of  the  money  which 
he  has  borrowed,  or  paid  part  of  the  price  of 
goods  which  he  has  received,  he  is  under  no 
obligation  to  pay  the  remainder.  The  Insolvent 
Debtors'  Court  protecU  the  debtor  from  any 
molestation  in  his  efforts  for  his  own  subsist- 
ence and  for  the  support  and  the  education  of 
his  family.    It  enables  hie  friends  to  assist  him 


152 


Lam  ofBankrvpief  md  Imokei^^PlttMmmimy  JiMnir. 


law  have  pnrsaed  on  this  point  the  extremes  of 
lenity  and  of  severitjr.  By  the  Roman  lair,  as  it 
existed  before  the  introduction  of  the  cetsio 
honorum,  the  debtor,  if  he  remained  insolvent, 
was  obligred  to  dedicate  the  whole  labour  of  his 
life  to  the  benefit  of  his  creditor,  of  whom  he 
was  in  some  cases  virtually,  in  others  actually, 
the  slave.  By  the  English  law,  the  bankrupt 
may,  after  he  has  obtained  his  certificate,  in- 
herit or  in  any  other  way  acquire  a  fortune,  and 
xnay  live  in  the  enjoyment  of  every  luxury, 
without  affording  to  the  creditors  whom  he  has 
reduced  from  affluence  to  destitution,  any  the 
slightest  assistance." 

Justice  to  the  creditor,  and  a  humane 
consideration  of  the  position  of  the  debtor, 
appear  to  require  the  adoption  of  some 
course  between  these  extremes. 

''The  honest  but  unfortunate  insolvent  ought 
not  to  be  interrupted  in  his  exertions  to  regain 
an  honest  livelihood,  nor  should  the  law 
absolve  misconduct  and  improvidence  from 
^  participation  in  the  inconvenience  which 
tocy  have  inflicted  upon  others;  when 
these  have  occurred  the  debtor  should  be 
liable  to  contribute  towards  the  restitution  of 
that  which  he  has  thus  culpably  caused  his 
creditors  to  lose;  and  in  every  case  where  good 
mrtnne,  from  whatever  source,  has  reached  the 
debtor,  some  part  of  his  surplus  means  should 
be  dedicated  to  the  satisfaction  of  his  former 
liabilities. 

''  One  highly  important  vesult  from  such  an 
^ration  would  be,  that  the  fraodolent  com 

ations  which  are  so  common  and  so  profits 

^the  present  day  would  cease  to  be  practicable. 
It  is,  perhaps,  hardly  possible  to  find  a  mer- 
chant of  any  experience  who  has  not  known 
several  such  transactions.  A  debtor  calls  his 
creditors  together,  and  tdls  them,  as  the  fact 
probably  is,  that  he  is  insolvent,  aad  he  offers 
a  certain  dividend.  The  creditovs  suspect  that 
more  ought  to  be  forthcoming,  but  the  debtor 
has  been  too  wary  to  enable  them  to  prove  it. 
The  creditors  feel  that  if  they  let  the  business 
goto  a  bankruptcy  they  most  be  much  Itmger 
without  any  dividend  at  all,  and  that  the  heavy 
sxpenses  of  the  bankruptcy  will  come  out  of 
^  estate.  The  matter  ends  by  the  composition 
being  acceded  to;  and  the  dishonest  dsbtsx  is 
not  merely  released  frrom  the  payment  of  just 
debts,  but  is  positively  enriched  by  the  differ- 
ence between  the  dividend  which  he  pays  and 
the  dividend  which  his  estate  could  have 
afforded.  If  he  pays  lOs,  in  the  pound,  when 
his  estate  could  have  afforded  15f.,  he  makes 
an  actual  profit,  at  the  expense  of  his  creditors, 
of  25  per  cent,  imon  the  amount  of  all  his  lia- 
bilities, or  1,000/.  clear  upon  every  4,000/.  that 
he  owes.  This  has  sometimes  been  done  by 
the  same  debtor  two  or  three  times.  Such  a 
person,  it  is  true,  would  no  longer  receive 
credit  in  trade;  but  instances  have  occurred 
idien  the  amount  realised  has  been  sufficient  to 
enable  the  fr^audulent  debtor  to  pay  roady 
money  for  evexvthing,  and  thus  to  come  into 
die  market  on  the  most  friVDuraUe  terms.    But 


supposing  aftar-aeqnired  ^jiopeity  to  be  nude 
liable,  a  proceeding  of  this  kmd  will  be  nearly 
impracticable,  llie  assets  which  have  beoi 
screened  from  the  view  of  the  creditors  at  one 
period  will  become  available  to  them  at  another; 
and  there  will  no  longer  be  any  ground  for  the 
observation  attributed  to  one  of  our  judges, 
that  our  laws  are  such  that  a  tradesman  may  be 
supposed  to  owe  it  as  a  duty  to  his  family  to 
fail  twice  in  his  life. 

''Another  important  result  to  be  anticipated 
from  an  alteration  of  the  present  system  is, 
that  imprudence  of  every  description  woald  be 
checked.  At  present,  tne  merchant  who  spe- 
culates beyond  his  means,  takes  to  himself  the 
profits,  if  his  speculation  be  successful,  but  if 
the  speculation  prove  to  be  a  ruinous  one,  he 
leaves  the  creditora  to  divide  the  hiss.  The 
speculator  ^riK>  has  compelled  his  creditors  to 
be  the  sharera  of  his  bad  fortune  should  be 
obliged  to  make  them  some  restitution  oat  of 
his  good  fortune.  But  cases  in  which  quite  the 
reverae  of  this  has  occurred  are  funihar  10 
every  man  of  business, — cases  where  a  man,  who 
has  occasioned  heavy  losses  to  a  numeroos 
body  of  creditors,  having  afterwards  realised  a 
fortune  by  more  successful  speculations,  has 
lived  in  splendour,  without  deigning  to  add 
one  shilling  to  the  trifiingdividend  which  those 
creditora  have  received.  The  man  who  is  living 
beyond  his  means  would  see  reason  to  check 
his  extravagance,  if  he  knew  that  the  creditors, 
whose  money,  and  not  his  own,  he  is,  in  truth, 
spending,  would  have  legd  claims  upon  his 
future  property. 

''  Unless  the  law  had  brought  down  the  moral 
sense  of  the  community  to  the  standard  of  its 
own  provisions,  it  would  hardlv  have  been  t 
question  at  the  present  day,  whether,  in  the  case 
of  a  man  who  heretofore  borrowed  1,000/.,  and 
has  now  ample  means  of  paying  twenty  times 
the  amount,  there  is  any  injustice  in  refusing  to 
absolve  him  from  all  liabihty  in  respect  of  that 
loan,  upon  the  ground  that  at  some  intermedi- 
ate period  he  had  happened  not  to  have  the 
means  of  discharging  the  debt ;  and  I  cannot 
help  thinking  that  much  would  be  done  towardi 
restoring  that  moral  sense  to  a  healthy  state, 
by  making  the  provisions  of  the  law  more  con- 
sistent than  they  now  are,  with  the  rules  of 
natural  justice.'* 


PARLUMENTARY  RETURNS. 

MEW    PLA.CES     CRBATBD     AND    APPOINT- 
MENTS MADS, 

Since  the  l$t  of  September,  1841. 

[Omitting  such  as  are  under  £100.] 

Oourt  of  fi<|tttt&. 

Under  5  Vict.  c.  6.* 

Vice-Chancellor : 

The  Right  Hon.  Sir  James  Lewis  Knight 

Bruce,  salary  bfiOOl, 
The  Right  Hon.  Sir  James  Wigram,  6,0002. 

»  The  appointment  of  the  two  Vice-Chancel- 


One  Secretaiy  to  ewh  yiee-Chanedlor : 
Levii  BroGe  Kniffht  Bnice»  3002. 
Charlea  Robert  laitchell  Jacksoiv  300L 

One  Usber  to  each  Vice-ChanoeDor? 
Charles  Cannichael,  200/. 
J.  F.  Bncckogh,  2002. 

One  Trainbearer  to  each  Vice^ChanceDar : 
Joseph  Dobba  Wildaxnith,  100/. 
George  Atchiaon,  100/. 

One  Master  in  Ordinary : 
Bichard  Richards,^  2,500. 

One  Chief  Clerk  ditto  : 
John  Philpol,  1,000/. 

One  Junior  or  Copying  Clerk  ditto : 
William  Thomson,  150/. 

Four  Registrars : 
Francis  H.  Davis,  1,800/: 
Hugh  Wood,'  1,500/. 
Cecil  Monro,  1,250/. 
Edward  D.  Colyille,  jon.,  1,250/L 

Eight  Registrar's  Qerks : 
T.  Ellis  Adlington,<i  600Z. 
Francis  Henry  Rich,  600/. 
Frank  Milne,*  400/. 
Ralph  Disraeli,  400/. 
Thomas  John  Anderson,  300/. 
Panl  John  King,  300/. 
Pearee  William  Rogers,  300/. 
A  H.  Shadwell,  300/. 

Under  3^-4  Vict.  e.  94. 
Aecoantant-General's  Qerks  *J 
dOth  CMe,  Charles  Henry  Piioe,  1901. 
21st  Cleric,  Waker  S.  Mortimer,  120/. 
d2nd  Oak,  James  Walker,  120/. 
23rd  Cleik,  Joseph  N.  DakoA,  100/. 
24th  Cferii,  Jobs  Hair,  100/. 
25th  Ckrk,  Robert  Crosby,  lOOL 
26th  Clerk,  Frederick  James  Naitoa»  100/. 


lors  and  their  officers  took  place  under  the  act 
5  Viet  c.  5y  in  conaeqnence  of  the  abolition  of 
&e  equity  jariadictkm  «f  the  Court  of  Ex. 
cfaeooei: 

That  act  aboEshed  the  offices  of  34  persons, 
vho  reoeiTed  fees  to  the  amount  of  11,000/.  a 
fear. 

^  ^  The  appointment  of  Master  Richards  (pre- 
viomly  Acconatant-Genenl  of  the  Court  of 
£xche(]Der)  and  of  his  clerks,  took  place  in 
oonsequence  of  the  abolition  of  the  equity  juris- 
diction of  the  Court  of  Exeheouer. 

*  Mr.  Davis  and  Mr.  Wooa  were  previously 
Bvoni  clerks  of  the  Court  of  Exchequer. 

*  Mr.  Adlington  was  previously  a  sworn 
ckxk  of  the  Court  of  Exchequer. 

^  Mr.  Rich  and  Mr.  Mime  were  previously 
mdt  cleiks  of  the  Court  of  Exeheouer. 

'  The  appointment  of  additional  clerks  in  the 
office  of  the  Accoontant-General  has  been  ren- 
dcaed  necessary  by  the  transfer  of  the  equity 
jarisdictkm  of  the  Couzt  of  Exchequer  to  the 
Court  of  Chancery. 
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Under  5  Viet.  c.  5. 
Temporary  clerks  in  the  office  of  the  Qerks  of 
Accounts :' 

Henry  Cooper,  100/. 

Henry  James  Francis,  lOOL 

James  Charles  Bolton,  100/. 

Henry  Johnson,  100/. 
Clerk  of  Enrolments  :^ 

David  Drew,  1,200/. 
His  clerks : 

Joseph  Leaver,  300/. 

Francis  Woodall,  300/. 

Frederick  Woodall,  150/. 
Clerks  of  Records  and  Writs : 

Frederick  Bedwell,  1,200/. 

John  Alex.  Berrey,  1,200/. 

John  Veal,  1,200^1 

Seth  Charles  Ward,  1,200/. 
Their  clerks — Mr.  Bedwell's  clerks  : 

Henry  Wass  Wright,  350/. 

George  Slade  Ash,  250/. 

Frederick  Jacob  Wright,  150/. 

Mr.  Berrey's  clerks : 
John  MiUer,  350/. 

John  Bowyer,  250.  ^ 

Richard  Rutson,  150/. 

Mr.  Veal's  clerks : 
George  Papps,  350/. 
T.  Wolfe  Braithwaxth,  250/. 
Michael  Green,  150/. 

Mr.  Ward's  clerks: 
John  Mumbray,  3B0L 
Thomas  Hunt,  250/. 
William  Henry  Lording,  150/. 

Their  office-keeper : 
Henry  Leander,  180/. 

Taxing  Masters: 
H.  R.  Raines,  2,000/. 
R.  B.  FoUett,  2,000i/. 
Geoige  Gatty,  2,000/, 
Philip  Martinean,  2,000/. 
BichBrd  Mills,  2,000/. 
Jo^  Wamwnght,  2,000/. 


»  The  appointment  of  these  temporary  clerks 
had  been  rendered  necessary  by  the  transfer  of 
the  equity  business  of  the  Court  of  Exchequer 
to  the  Court  of  Chancery. 

^  The  appointment  of  the  derk  of  enrolments, 
ihe  clerks  of  rece^  cmd  writs  and  taxing  mas- 
ters, and  of  their  respective  clerks,  &c.,  took 
place  under  the  act  for  abolishing  certain  of« 
Sees  of  the  High  Court  of  Chancery  in  England, 
which  abolished  the  offices  of  43  oersons,  whose 
receipts  ibr  fees  exceeded  77jOOO/.  a  jear. 

The  annual  expense  of  the  estabhshment  in 
connexion  with  tins  and  the  other  appointments 
under  the  5  &  6  Vict.  c.  103,  is  1,931/.  11*.  7d. 
This  amount  includes  the  total  expense  for 
stationery,  coals,  candles,  &c  in  the  offices  of 
the  derk  of  enrolments,  clerks  of  record  and 
writs,  and  taxing  masters. 

The  annual  expense  of  the  new  estabfishment, 
indudix^fi;  salaries,  amounts  to  25,611/.  lis,  7dm 
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Their  clerks : 
'  JUcfaard  Bacon«  250/. 

James  Bowyer,  250/. 

Henry  Mills,  250/. 

Andrew  Murray,  250/. 

Frederick  Norton,  25C/. 

William  Garland,  250/. 

Under  5^6  Vict,  c,  84. 
Commissioners  in  Lunacy  :* 
Francis  Barlow,  2,000/. 
Edward  Winslow,  2,000/. 

Their  clerks : 

Henry  Enfield,  800/. 
Joseph  Elmer,  350/. ! 
Cliarles  Harman,  250/. 
John  Stewart,  250/. 
Edward  Henry  Hunt,  150/. 
C.J.  Durham,  120/. 

Secretary  of  Lunatics  :* 

Thomas  Cartledge,  800/. 
His  clerks : 
Charles  Thomas  Smith,  250/. 
William  Robert  Smith,  230/. 
WiUiam  Gill,  150/. 

J.  J,  Johnson, 
Solicitor  to  the  Suitors'  Fund. 


Contt  0f  Cxf|t4iifr. 

On  or  about  the  1 1th  day  January  1843,  two 
additional  clerks  were  appoiiitad  to  the  office 
of  Pleas  of  the  Court  of  Exchequer,  under  the 
12th  section  of  the  act  of  1  Viet.  c.  30,  and  with 
the  sanction  and  approval  of  the  Lords  Com- 
miiisioners  of  her  Majeshr's  Treasury. 

The  persons  appointea  were  Edward  Thomas 
Dax,  with  a  salary  of  150/.,  and  Stephen  Rich- 
ards,  the  younger,  with  a  salary  of  120/.  per 
annum. 

There  is  not  any  annual  expense  on  the  es- 
tablishment in  connexion  witn  such  appoint- 
ments, except  the  two  annual  salaries. 

These  are  the  only  new  places  created  or 
made  in  the  plea  side  of  the  Court  of  Exchequer 
■ince  the  1st  day  of  September  1341. 

T.  Dax,  \ 

EoM o.  Walkbr,  Masters  of  the 
W.  H.  Walton,  \    Court  of  Ex 
Edwd.  Bbknbt,  I     <^eqaer. 
Sa.  Darb.  ; 


tttutn'tf  lEUttemlfsttm. 

George  Richard  Thomas  Fenner,  derk  as 
entering  registrar,  300/. 

John  Tickney,^  bagbearer  or  court  derk, 
100/. 

Charles  Cummins,  first  clerk  in  rereaue  cr 
court  department,  350/. 

W.  Henry  Hobbs,  second  ditto,  300/. 

William  Kelly,  third  ditto,  250/. 

Francis  Allin,  writing  clerk  in  same  depart- 
ment, 100/. 

Richard  Coates,!  ditto,  100/. 
John  Raven,"  writing  clerk,  100/. 

Estimated  annual  expenses  of  the  establish- 
ment in  connexion  with  such  appointments, 
1,600/. 

H.  FT.  Vineent, 
Queen's  Remembrancer. 

C0Brt  af  ISaitftrvytes. 

Appointed  under  5  4*  6  Vict,  c.  122. 
Commissioners  in  the  country  districts  :■* 
J.  Balguy,  1,800/. 
£.  Ludlow,  1,800/. 
W.  Skirrow,  1,800/. 
H.  Stephen,  1,800/. 
N.  Ellison,  1,800/. 
M.  J.  West,  1,800/. 
E.  R.  Daniell,  1,800/. 
W.Jemmett,  1,800/. 
C.  Phillips,  1,800/. 


'  By  the  operation  of  the  5  &  6  Vict,  c  84, 
the  omces  of  nve  commissioners  in  London;  and 
of  many  commissioners  in  the  country,  were 
abolished. 

Annual  exnense,  1,147/*  l6t.  Id.  This 
amount  incluaes  travelling  expenses,  rent,  and 
office  expenses  for  stationeiy,  coals,  office- 
keeper,  &c.  &c. 

J  The  secretary  of  lunatics  and  his  elerks  held 
their  office  before  the  passing  of  the  5  &  6  Vict. 
c.  84,  by  which  act  regulations  were  made  for 
the  conduct  of  the  busmess  of  the  office. 

Annual  expense,  91/- 4f.  2(/.  Including  sta- 
tionery, coals,  candles,  laundress^  &c.  &c. 


^  The  offices  with  the  correnpondinff  datiei 
to  those  of  these  persons  were  abolished  by  the 
act  of  6  &  6  Vict.  c.  86,  and  re-created  for  the 
same  and  other  official  objects,  under  the  pro- 
visions of  the  said  act,  with  the  salaries  asaigned 
to  them,-  having  previously  enjoyed  fees  to  i 
much  larger  amount.  They  are  filled  by  the 
same  persons,  and  can  seareely  be  called  new 
appointments. 

1  These  Ave  offices  replace  under  the  Queen's 
Remembrancer  the  ancient  machinery  of  the 
eight  sworn  clerks  and  24  side  clerks  of  the 
revenue  side  of  the  Court  of  Exchequer,  (aho- 
lished  by  5  le  6  Viet.  e.  86,)  which  sworn  snd 
side  clerks  were  in  the  receipt  of  fees  to  the 
amount  of  several  thousands  per  annum.  The 
three  principal  ones  are  filled  bjthe  persons  who 
had  acted  as  agents  for  the  said  sworn  and  side 
clerks,  and  had  been  engaged  for  many  yean 
in  the  transaction  of  the  busmess,  employing 
Mr.  Allin  and  others  in  copying. 

■  This  appointment  was  found  necessary  on 
account  of  the  great  amount  of  writing  in  the 
department  of  sheriffs,  estreates,  &c.  organised 
in  1835  upon  the  abolition  of  24  Exchequer 
offices  in  the  department  of  Lord  Treasurer  8 
remembrancer,  clerk  of  the  pipe,  foreign  ap- 
poser,  &c.  &c.  in  that  year. 

■  The  salaries  were  given  by  the  act  5  «  6 
Vict.  c.  122,  which  abolished  the  country  com- 
missioners acting  under  the  old  system,  whose 
fees,  including  th«rtravellingexpenses,aniount- 
ed  upon  an  average  to  the  annual  sum  of  be- 
tween 50,000/.  and  60,000/. 
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M.  B.  Ben,  l,800l. 
R.  StefeiMop,  1,8002. 
W.  F.  Botder.  1.8002. 

5  4r  6  Ffcf.  c.  122,  cud  7  4*  8  Vict.  e.  96. 
Rcgutran  in  the  country  districts : 
F.  Canon.  600/. 
R.  E.  Wilson,  6002. 

C.  Thompson,  6002. 
J.  Wilmo^  6002. 
H.  Gordon,  6002. 
C.Wsterfield,6002. 
S.  Payne,  6002. 

J.  Carew,  600/. 
J.  Pollock,  6002. 
W.  S.  Gibson,  6002. 
R.  T.  S.  Tackett,  6002. 
J.  Y.  Lee,  6002. 

7  4-8  Vict  e.  96. 
Taxing  Master: 

D.  Richardson,  1,200/. 

Under  the  Lord  Chancellor's  order. 
Qerkfl  in  the  Accountant's  office : 
A.  Rivers,  400/. 
S.  Ewe  n,  4002. 
S.  Joseph,  2802. 
W.  Evans,  2502. 
S.  Bolton,  2502. 
D.  Stewart,  2202. 
J.  Grange,  2202. 
S.  Price,  2002. 
V.  Beauchamp,  I802. 
J.  Roby,  1502. 
^.  Mosgra^x,  1202. 

Qerki  in  the  chief  reg^trar's  office : 
£.  Smith,  1502. 
JE.  Irons,  J20/.     » 
F.  Ross,  2002. 

Estimated  annual  expense  of  the  District  Courts 
of  Bankruptcy : 
Courts  at  Liverpool,  3802. 

—  Newcastle.  1292. 

—  Manchester,  3302. 

—  Birmingham,  401/. 

—  Exeter,  1102. 

—  Bristol,  3002. 

—  Leeds«  2401. 

Bichard  Clarke, 
Secretary  of  Bankrupts. 


REGISTRATION  OF  ATTORNEYS. 

It  may  he  proper  to  remind  some  practition^ 
en,  that  although  the  rcigular  time  for  taking 
out  thdr  annual  certificates  expired  on  Tuesday 
the  16th  msUnt,  yet,  that  if  taken  out  before 
the  1st  January,  their  names  will  appear  in  the 
I'Sv  list.  This  is  an  object  with  many  per- 
iODs,  and  it  is  material  to  inform  them;  that  in 
order  to  obtain  the  registrars'  certificate  on  the 
3lct  December,  they  should  leave  their  declara- 
tions at  the  Lkw  Society  on  the  24th. 


A  large  number  nrast  be  in  this  situation,  for 
we  understand  that  at  present  the  certificate* 
issued  fall  very  short  of  the  total  number  of 
last  year,  which  was  9,890  and  upwards. 

We  hear  that  some  instances  have  occurred 
of  persons  paying  the  money  to  the  Receiver  at 
the  Stamp  Office,  but  for  want  of  the  registrars* 
certificate  of  their  being  on  the  roll,  the  stamped 
certificate,  according  to  the  provisions  of  the 
act,  cannot  be  obtained.  In  these  cases,  when 
the  parties  come  in  the  following  year  for  the 
registrars'  certificate,  it  cannot  be  granted  with- 
out  a  judges'  order,  for  the  act  prohibits  the 
registrar  from  issuing  his  certificate  to  any  per- 
son who  has  neglected  to  take  out  a  stamped 
certificate  according  to  law,  that  is,  for  one 
whole  year. 


NOTES  OF  THE  WEEK. 


QUBEN'8  COUNSEL  AND  BENCHBR8. 

Wb  have  not  yet  heard  whether  the  question 
at  the  Inner  Temple  of  admittina^  one  of  the 
new  Queen's  counsel  to  the  office  of  bencher 
has  been  determined  ;  but  if  not,  we  trust  that 
the  good  feelinji^  of  the  ensuing  Christmas  will 
overcome  the  difficulty,  and  that  by  next  term 
the  admission  will  take  place.  It  seems  to  be 
the  unanimous  opinion  of  the  profession,  thai 
both  on  the  ground  of  usage  and  propriety,, 
when  members  of  the  bar  have  been  elevated 
by  the  highest  dignitaries  of  the  law  to  the  rank 
of  her  Majesty's  counsel,  they  ought  not  to  be 
excluded  from  the  benchers'  table.  Such  ah 
exclusion  is  not  only  an  injury  to  the  individualji 
but  a  reflection  on  those  who  deem  him  worthy 
of  the  rank  he  holds  in  the  professioUf^^^,. 


NEW   REBJ BANTS. 

Charles  Wilkins,  Eso.,  and  Edwin  Sandys 
Bain,  Esq.,  both  of  the  Northern  Circuit,  have 
taken  the  degree  of  Seijeant-at-law.  The  former 
was  called  to  the  bar  by  the  society  of  the 
Inner  Temple  in  Trinity  Term,  1835,  and  the 
htter  by  the  Middle  Temple  in  Trinity  Term, 
1829. 


ACCOUNTANT  IN   BANKRUPTCY. 

Basil  Montagu,  Esq.,  the  accountant  in  bank;* 
ruptcy,  has  retired  on  a  pension,  and  Richard 
Clarke,  Esq.,  the  Lord  Clumcellor's  secretary  of 
bankrupts,  succeeds  him« 


NEW   BANKRUPTCY  REGISTRARS* 

Mr.  Barnes,  one  of  the  Registrars  of  the 
Court  of  Bankruptcy  in  the  London  district, 
has  resigned.  We  understand  that  his  office 
will  be  ffiled  up  bv  Mr.  Pollock,  now  one  of  the 
registrars  of  the  Bristol  district  Court  of  Bank* 
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mptcf.  Mr.  Orme  h«8  been  appointed:  to  the 
imeant  office  ooneequent  upon  the  prnmoticMi  oC 
Mr..PQllQck 

Mr..SeijeEiat  8hee,  wbo  i«eeived  a  pateol  of 
precedence  in  the.  vacation  after  TiimtyTerm» 
nas  intimated  an  intention,  we  understand,  of 
confining  himself  in  practice  chiefly  to  the  Conrt 
of  QueenV  Bench,  and  only  avail'mgr  himeellof 
hia  privilege  of  aeneant  in  fi^owing  into*  the 
Comt  of  Common  Fleas  cases  arising  upon  his 
circuit. 


BSCORDXBeHlPS. 

We  understand  that  ^  rscordership  of  Can- 
terbury, vacant  by  the  death  of  Mr.  Boteler,. 
has  been  filled  up  by  the  appointment  of  Jokn 
Deeds,  Esq.,  of  tne  Home  Circuit,  brother  of 
one  of  the  members  for  Kent.  Mr.  Deeds  was 
called  to  the  bar  by  the  Inner  Temple  in 
Michaelmas  Term,  1829. 


LEGAL   OBITUA.RT. 

Sept^W.  H.  Leggett,  chief  clerk  of  the 
«apreme  court,  and  coroner  of  Kong  Kong. 
TMs  gentleman  was  formerly  derk  to  the  lair 
B&>  Chit^. 

Oct — ^Leonard  Raisbeek  of  Stockton<4iponr 
Tees,  formerly  a  solicitor  and  recently  a>nia^ 
gntrate. 

Nov.  22.— Robert  Medcalf  of  lancoln's-Inn- 
Fields,  solicitor,  partner  in  the  long-established 
firm  of  Clarke,  Medtalf,  and  Gray. 

Nov.  24.— Dr.  Henry  Iltid  Nicholl  of  Dbo- 
Cors' Commons,  eldest  son  of  tbe  late  Iltid 
NicholI,  Esq.,  Queen's  Proctor. 

Nbv,  25.— Charles  Shearman  of  Gray's  Inn, 
«»licitor,  aged  45. 

Nov.  28.— Strafford  Spurr  of  Burton  Street, 
BurtoAiQrescent,  solicitor,  aged  56,  formerly  of 
the  firm  of  Kearsey  and  Spurr. 


RECENT  DECISIONS   IN  THE    SUPE- 
RIOR COURTS, 

KEPOftTBD    BT    BAKRISTERS    OV    THE    SEVEBAL 
C0UE,T8. 

ISolto  Coait. 


of  getting  in  certain  outstaadbig  terns  upon  a 
purchase ;  and  the  objectiMi  takssi  W9b,  that 
the  solicitor  was  hinuMlf  the  tEostee.  of  &e 
termsy.  and  was  therefore  not  entitled  to  bu^ 
any  charge.  The  application  was  made,  not 
by  the  person  who  had  paid  the  bill  in  the  fint 
instance,  but  by  a  third  party,  upon  whom  die 
cost  of  the  payment  would  ultimately  hJL  But 
it  did  not  appear  that  there  had  been  asy 
pressure  at  the  time  of  the  payment 

Mr.  Kindersley  for  the  petition. 

Mr.  Wright  and  Mr.  JSmms,  contrk. 

Lord  Langdale  said,  that  persons  who 
made  application  for  taxation  under  the  38th 
section  of  the  6  8c  7  Vict.  c.  73,  contixiudly 
forgot  that  they  must  put  themselves  in  the 
situation  of  the  person*  who  had  paid  the  bill, 
and  that  whatever  was  fair  as  between  him  and 
his  client,  they  most  bci  boimd  hy. 

The  petition  was  dismissed. 

Re  Evans,  Dec.  9  &  15, 1845. 
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TAXATIOW. — FAYMBWT* — 6  8t  7  VICT.  C.  73, 
Sk   38. 

A  person  who  applies  for  the  taxation,  qfa  bill 
under  this  section  jfter^puiftnent,  must  be 
able  to  show  that  there  were  circumstances 
connected  with  the  oaj/ment,  which  would 
justify  the  person  who  paid  it  in  applying 
to  have  it  taxed.  It  is  not  suficient  to  show 
thea  the  bill  is  in  its  nature  objectionable. 

This  was  a  petition  to  have  a  bill  taxed 
ifter  paynuBl.    Tha  bill  related  to  the  costs 


Where  a  defendant  keeps  ontof  U»  way  for 
the  purpose  of  avoiding  sarvioe  of  a  sdh 
poena,  an  order  should  be  oHmneifor  asfiati- 
iuted  service,  previouslj^  to  the  ssApma 
being  left  at  the  defendant^  usual  place  of 
residence. 

This  was  a  foreclosure  suit,  and  all  attempts 
to  serve  the  defendant  with  the  subp<»na  to 
appear  and  answer  having  proved  ineffbctual, 
although  a  copy  of  the  subpoena,  with  tb&  m- 
dorsement,  had  been  left  at  t£e  place  where 
the  defendant  usually  hMteed:;  a  motion  wsi 
now  made  that  the  plaintiff  might  be  at  liberty 
to  issue  an  attachment  againsfe  tiie*  dtrfmdaat 
for  contempt,  or  that  service  of  ftM  snbpoBUi 
at  thekuBt  known,  residence  of  Ihe  defien&iat 
might  be  deemed  good  service,  hk  support  of 
the  motion  an  affidavit  waa  filed,  by  which  it 
appeared  that  the  defendant  occupied  two  for- 
niahed  rooms  in  a  house  belonging  to  a  Mr. 
Lankford,  at  Beckley  Heath,  where  a  copy  of 
the  subpoena  had  been  left,  and  that  she  had 
been  recently  seen  several  times  in  the  neigh- 
bourhood, although  the  parties  at  the  house 
denied  her  bang  there. 

Mr.  Simons,  in  support  of  the  motion,  said, 
that  the  affidavit  clearly  showed  that  the  de- 
fendant was  evading  service  of  the  subpcena. 

The  Master  of  the  Rolls  refused  to  make  an 
order  that  the  service  already  made  should  be 
deemed  good,  but  said  ^t  the  subpcena  might 
be  served  at  Lankford's  house,  a  copy  of  the 
present  order  for  substituted  service  being 
served,  before  service  of  the  subpoena. 

TAoiye  v.  Harvey,  Dec.  4th,  1845. 

Vict-Ctanrdlor  of  SnglatiD. 

DISMISSAL  OF  BILL.  —  SUBPCENA  TO  BB* 
JOIN, — CONSTRUCTION  OF  OBDSB8  93  & 
111    OP  MAT   1845. 

Where  replication  has  been  filed  before  the 
orders  of  Hhty  1846  cam^  into  operatwn, 
thepUdtUiff  casmot  jcrve  a  mbpmna  to  tf 
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ikei  te  1^  otfm-t  wX  9riar  thg  pkmOif  to 

Thb  bill  in  this  case  was  filed  in  1843,  and 
in  April  1844  notice  of  Aotion  was  given  to 
dinmss  for  want  of  proseention;  whereupon 
RpficatioB  was  fikd,  bnt  no  step  had  been 
snce  taken.  On  the  lOth  of  Nor.  1845,  the 
defendluit  again  g»7e  notice  of  mo^n  to  dis- 
mm,  wfaerenpon  the  plaintiff  served  a  subpoena 

Mr.  Sekomberg  submitted  that  the  subperaa 
to  rejoin  was  irregnlariy  served,  the  93rd  Order 
of  M^  1845  hamng  directed  that  sebpoenas 
to  rejoin  riiould  be  no  longer  tssned;  and 
time  terms  havii^  elapsed  since  the  iifing  of 
the  repfieatioD»  accordmg  to  tiie  old  practice, 
the  bill  oof^ht  to  be  disdiissed ;  but  if  the  plain- 
tiff undertook  to  speed,  then  the  repfica^on 
ought  tQ  be  considered  as  filed  on  the  28th  of 
October,  1845,  and  as  the  lllth  Order  of  Maf 
1845  difected  UmI  pabficittioa  shonld  pass 
within  two  months  after  fifing  repltcadon,  pub- 
fication  oio^t  to  be  directed  to  pass,  in  this 
ease,  whkm  two  Baonths  from  the  28th  of 
October. 

Mr.  Craig,  coatri^  urged,  that  as  the  pro* 
eeedings  were  htkftt  the  Orders  of  May  1840 
cane  into  operatMn,  thay  mast  be  good  by  the 
old  practice,  and  therefore  tbe  service  of  the 
aubpoma  to  rgoin  was  correct,  and  was  an 
answer  to  the  present  motion* 

IW  Vki^CkmmeUar  said,  that  the  9drd 
Order  of  Mar  1845  ezpitBSsly  s»d  that  no 
mibpana  to  rtgoin  ahotf  d  hereafter  be  issued ; 
am  the  sttviee,  therefiMre,  of  tbe  subpoena  to 
nH">>  ^  tin  cs«e  WB0  wrong :  and  his  Hoinonr 
otdered  that  the  piuntiff  should  file  a  new 
relocation  the  next  day,  or  that  the  bill  ahoidd 
be  '■     ' 


Bf  tlte  laih  of  dneeorders*  sort.  2,!t  is  ordered, 
that  service  mast  be  made  within  twelve  weeks 
from  the  filing  of  the  bill,  unless  the  cport 
shall  give  leave  for  service  to  be  made  after  the 
expiration  of  such  twelve  weeks. 

Mr.  Shapter  now  moved  for  an  order  for 
leave  to  enter  a  memorandum  of  service,  under 
the  24th  Order  of  August  1841,  contending, 
that  idtkragh  nnder  tbe  Order  of  1845  the 
service  nraat  be  effected  within  twelve  weeks 
after  the  filing  of  the  bill,  yet,  as  the  time  waff 
not  limited  previooslr  to  that  order,  the  service 
in  this  case  was  gooa. 

The  Vtce-Oumcenor  said,  that  anything 
which  was  good  prior  to  the  last  orders  comine 
into  operation,  remmned  good  afterwards :  and 
made  the  order. 

Feitham  v.  Clark,  Nov.  15tb,  1845. 


Lovdl  V.  Blew,  Nov.  27th,  1845.» 


BILL,    8SRVICB     OP.  —  CONSTRUCTION      OF 

onnia  16,  art.  2,  or  may  1845. 

ffiere  a  bill  was  fhd  before  the  Orders  of 
Mmf  1845  come  wto  operation,  service  of 
copy  ufiU  be  deemed  good,  although  more 
tkm  twelve  wteks  may  have  elapsed  between 
the  time  of  the  bUl  being  filed  and  the 


The  bin  in  this  case  was  filed  on  the  Uth  of 
June,  1845,  and  a  copv  of  it  was  served  on  the 
16th  of  October  last,  oeing  twelve  days  before 
the  Orders  of  May  1845  came  into  operation. 


•  In  the  case  of  Spencer  v.  AUen,  before  V. 
C.  Wigram,  on  the  4th  Dec,  where  a  motion 
was  made  under  similar  circumstances;  but  the 
defendant  did  not  appear  on  the  motion,  his 
Honour  said  that  a  fresh  notice  of  motion 
must  be  given  for  the  i^ntiff  to  file  a  replka- 
taon  wit^  a  certain  time,  or  that  tbe  bill 
would  be 


APPaARAIfCB. — ORBaR  2&  OF  MAT   1845. 

Where  more  than  three  weeks  have  elapsed 
since  the  service  of  a  subpoena,  the  emart 
wUl  not  make  an  order  for  the  plaintiff  to 
enter  m  appemramee  for  the  dsfendant, 
although  the  service  was  effected  before  the 
Orders  of  May  1845  came  into  operation. 

Mr.  Simons,  in  this  case,  applied  for  leave  to 
Atar  an  appeennee  for  the  defeadaat,  who  had 
not  appeared.  The  bOl  was  filed  in  July  last, 
ssnd  the  snbpona  waa  served  sber^  after- 


The  Fter-€%aacs2ZDr  said,  tiiat  the  subpoena 
most  be  re-aerved  beinre  the  oemt  could  make 
the  order. 

Inman  v.  Holden,  Nov.  15th,  1845. 


GOMMMIION.  —  COMBTRUCTION    OF    ORDER 
94  OF  MAY  1845.— COSTS. 

JVhen  theeamsewm  ai  issue,  and  stApama  to 
r^in  had  been  served  brfore  the^Order  ef 
May  1845  come  tn^o  operation,  the  court 
win  order  a  commission  under  the  94ti 
^  those  Orders,  and  to  be  directed  to  two 
comnissianers* 

In  this  case  a  motion  was  made  on  the  part 
of  the  petitioner,  for  leave  to  issue  a  commission 
to  examine  witnesses,  no  objection  being  made 
on  the  part  of  the  defendant,  who,  however, 
claimed  his  costs  of  the  motion. 

Replication  was  filed,  and  subpoena  to  rejoin 
served  on  tbe  21  st  of  June  last,  but  no  com- 
mission was  taken  out  to  examine  witnesses, 
nor  had  any  step  been  since  taken  in  the  cause. 

Mr.  Nectson  tor  the  motion,  stated,  that  the 
notice  of  motion  was,  that  the  commission 
should  be  directed  to  four  commissioners  ac- 
cording to  the  old  practice. 

ITie  Vice-Chancellor  made  the  order  for  the 
commission,  but  said  that  it  must  be  directed 
according  to  the  new  orden  to  two  commis- 
sioners. The  costs  should  be  costs  in  the 
cause. 

Boag  V.  Robinson.    Dec.  10,  1845. 
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MARRIED     WOMSN.  —  PAYMBNT     TO     HUS- 

bano'b  solicitor. 

The  court  wiU  not  order  the  paymeut  of  momey 
belonging  to  a  married  wonum,  which  the 
husband  mag  be  entitled  to  receive,  to  the 
ioUeitor  of  the  husband. 

A  petition  in  thia  case  was  presented  for 
payment  of  a  sum  of  241/.,  standii^^  in  the 
name  of  the  Accountant-General,  and  belong- 
ing to  the  petitioner,  who  was  a  married  wo. 
man,  to  the  solicitor  of  her  husband,  upon  the 
usual  evidence. 

Mr.  Leach  for  the  petitioner,  stated,  that  the 
husband  was  abroad,  and  it  would  be  a  con- 
venience therefore  to  have  the  order  in  the 
form  prayed. 

The  Vice'Chaneellor  said,  it  was  not  usual  to 
order  money  to  be  paid  to  a  party's  solicitor, 
and  the  order  could  not  therefore  be  made  in 
that  form.  It  must  be  ordered  to  be  paid  to 
the  party  himself,  and  he  might  then  execute  a 
power  01  attorney. 

Chambers  y.  Whiteside.    Dec.  12,  1845. 

VittxQtfwMtlUx  Ktttott  Vnict. 

PRACTICE. — APPIDAVIT. — 8IGNATURK 

An  qfidamt  of  service  purporting  to  have  been 
suHim  before  a  Justice  of  the  peace  m 
America,  whose  signature  was  duly  certified 
by  the  governor  of  the  state,  but  was  not 
signed  by  the  deponent,  was  refused  to  be 
filed  by  the  clerk  of  the  affidavits.  .  The 
court,  upon  motion,  refuseato  order  Jfctm  to 
do  so. 

Qusery,  Whether  the  direct  could  be  supplied 
by  the  production  of  another  affidavit  veri- 
fying the  imperfect  document  as  an  exhibit  ? 

Mr.  Bewr  moved  that  the  clerk  of  the  affi 
davits  be  ordered  to  file  an  affidavit  of  service 
of  snbpfifena,  upon  parties  resident  in  the  State 
of  Virginia. '  The  service  was  alleged  to  have 
been  duly  made  under  the  statute  of  4  &  5  W. 
4,  c,  82.  ^  The  affidavit  of  service  was  sworn 
before  a  justice  of  the  peace,  whose  signature 
was  duly  certified  by  the  governor  of  the  state, 
but  it  was  not  signed  by  the  deponent,  and  the 
clerk  refused  to  filed  it. 

His  Honour,  (after  conferring  with  Mr,  Col- 
ville,  the  registrar,)  declined  making  any  order. 
He  suggested,  that  it  might  be  considered 
whether  the  defect  was  capable  of  being  sup^ 
plied  by  the  production  of  another  affidavit, 
verifying  the  one  unsigned,  as  having  been 
sworn  by  the  defendant,  in  the  nature  of  an 
exhibit. 

Anderson  v.  Stather.    M.  T.,  1845. 

<B«tni'0  13eiir). 
(Before  the  Four  Judges.) 

ATTORNBV'l  BILL. — PARTICULARS.— TAXA- 
TION, 

An  order  for  taxation  qf  an  attomey*s  bUl 


and 


a  tawaOon  thereon,  do  not  operate  as  a 
ferqfan  order  for  particulars  ;  and  ^ 


further  proceedings  are  taken  without  tkt 
deUverg  of  particulars  under  eueh  order, 
they  will  be  set  aside. 

Mr,  Pearson  showed  cause  against  a  rule  to 
set  aside  a  declaration  with  costs  to  be  taxed 
bv  the  master.  On  the  24th  of  Februatv,  the 
plaintifif,  who  is  a  solicitor,  delivered  a  bill  to 
the  defendant  for  the  amount  of  316/.  14«.  9i 
That  bin  not  being  paid,  he,  on  the  29th  March, 
issued  a  writ,  but  on  that  writ  he  claimed 
another  sum  besides  that  contained  in  the  biO 
of  costs.  The  whole  sum  for  which  the  action 
was  brought  amounted  to  3821.  Is.  10 J.  Before 
the  decWation  was  delivered,  the  defendant 
took  out  an  order  for  particulars  of  the  plain- 
tiflfs  demand.  On  the  4th  of  May,  an  order 
was  obtained  to  tax  the  bill,  and  the  roaster 
entered  on  the  accounts  between  the  parties : 
the  bill  was  reduced  from  3 1 6/.  to  201/. ;  and 
upon  all  the  accounts  he  finally  allocated  the 
sum  of  7/.  14#.  5^.  as  the  balance.  This  wai 
on  the  6th  of  November ;  and  the  plaintiff 
then  told  the  defendant  that  if  that  amount  was 
not  paid  on  that  day,  he  should  go  on  with  the 
action.  On  the  7th  of  November  he  delivered 
a  declaration,  but  he  did  not  deliver  partipulan 
with  it.  There  is  no  necessity  that  he  should 
do  so.  There  can  be  no  necessitv  for  partico* 
lars  when  the  demand  has  been  tne  siJ)ject  of 
taxation.  The  second  order  was  a  waiver  of 
the  first. 

Lord  Denman,  C,.  J..—  Ypu  have  disobeyed 
the  order  of  the  court  in  not  giving  pardcolan, 
and  in  proceeding  when  the  court  said  yoa 
should  not  do  so.  An  order  for  particulars 
operates  as  a  stay  of  proceedings.  .We  cannot 
enter  into  an  inquirv  what  are  CCe  means  of 
knowledp^e  possessea  by  any  party  which  will 
be  sufficient  to  render  particulars  unnecessary. 

Mr.  Justice  Williams.  —They  want  to  know 
what  you  go  for.  You  are  not  concluded  hy 
what  occurred  before  the  master. 

Rule  absolute, 

Webb  V.  Hensel,  Michaelmas  Term,  1845. 


PRACTICE.  —  8CIRR   FACIAS  AGAINST  HBIV 
AND  TBRRB*TBNANT. 

Byrule79H.T.2  W.  4,  a  scire^  facias  to  re* 
Otoe  a  judgment  more  than  fifteen  yeert 
old,  shall  not  be  allowed  without  a  rule  to 
shorn  cause:  but  when  judgment  has  bee» 
revived  by  scire  facias  against  the  persousl 
representative  and  a  return  of  nitdl  kss 
been  made,  a  sdre  facias  against  his  heir 
imd  terra-lenant  may  be  allowed  wiihout  a 
rule  to  show  cause. 

Semble,  a  scire  facias  wHl  not  lie  against  tke 
har  and  terre-tenant,  till  a  nihil  has  bee» 
returned  to  a  scire  facias  against  his  per^ 
sonal  representatives. 

The  pkdntifiT  became  the  purchaser  of  an 
annuity  granted  by  one  Madoocks.  The  an- 
jnuity  being  in  arrears,  judgment  wu  signed  for 
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tbe  tfrean  in  1810.    Proceedings  were  afker- 
wtrde  taken  in  the  Court  of  Chancery  againet 
the  calate  of  Maddocke,  and  the  matter  was 
referred  to  the  master  to  ascertain  the  amount 
of  arrears  that  was  due  to  the  phiintiff  on  the 
annuity.    In  1828  Maddocks  died,  and  fimited 
adminiatration  was  granted  to  a  person  hy  the 
name  of  Edwards.    A  rule  was  made  absolute 
for  a  writ  of  scire  faciae  to  revive  the  judgment 
againet  the  administrator  Edwards,  to  which 
there  was  a  return  of  mkU.    A  rule  absolute  in 
the  first  instance  was  then  obtained  against  the 
hire  and  terre^teiumt,    A  ^^  ^^  "<^d  ^^®° 
obtained  by  the  defendant,  for  the  plaintiff  to 
show  cause  why  the  writ  of  scire  facias  and 
subsequent  proceedings  should  not  be  set  aside, 
on  the  groond  that  the  defendant  ought  to  have 
had  an  opportunity  of  showing  cause  agunst 
the  issuing  of  the  scire  facias,  to  renve  the 
judgment  against  the  heir  and  terre-tenant, 
Mr.  Jervis  and  Mr.  Welshy  now  showed  cause. 
The  practice  of  the  court  is  to  require  a  rule 
aui  for  a  sdre  facias  to  revive  a  judgment 
against  an  executor  or  administrator,  but  upon 
a  return  of  nikU  by  the  executor  or  administra- 
tor, a  rule  nisi  is  not  requsite  against  the  heir  and 
terre-tenant.  The  rule  79  H.  T.  2  W.  4,*  requir- 
ing a  rule  to  show  cause  in  the  case  of  a  sdre 
facias  to  revive  a  judgment  more  than  fifteen 
years  old,  does  not  apply  under  circumstances 
like  the  present,  where  the  judgment  has  ahready 
been  revived  against  the  administrator. 

Sir  ¥.  KeU^,  Solicitor-General,  and  W.  V. 
WilUams,  contriL 

'  Una  case  turns  upon  the  construction  to  be 
put  on  the  79th  rule  6f2W.  4.*  "Asetre 
f  ados  to  revive  a  judgment  more  than  ten  years 
old,  shall  not  be  alloiired  without  a  motion  for 
that  yiufont'  in  term,  or  a  judge'k  order 'in 
vacation,  nor,  if  more  than  fifteen  years  without 
a  rule  to  show  cause."  The  object  of  the  rule 
was,  that  nobody  should  be  caUed  upon  to 
answer  a  scire  facias  without  notice.  Tne  rule 
requiring  notice  applies  to  lands  in  the  hands 
of  the  heir  and  terre-tenant  as  well  as  to  goods 
in  ^  hands  of  the  executor  or  administrator. 
rMr.  Justice  Wigktman.  It  is  said  in  all  the 
Books  of  practice,  that  there  must  be  a  scire 
fades  ^[ainat  the  personal  representative,  before 
you  can  proceed  against  tne  heir  and  terre- 
fenimf.]  This  is  a  scire  facias  to  revive  a  judg- 
ment more  than  fifteen  years  old,  and  comes 
within  the  terms  of  the  nue  of  court.  Panter  v. 


enttn'$  Hdtttt  9rart(re  Coiirt. 


Lord  Denman,  C.  J.  It  is  consistent  with 
an  the  authorities  on  this  subject,  that  this  rule 
slioald  be  disdiarged.  The  judgment  has  been 
revived  against  the  administrator  by  setre/actos, 
and  thee  writ  then  goes  against  the  heir  and 
terre-tenanty  and  it  is  then  open  to  him  to  plead 

r  defence  he  may  have  to  the  claim* 

r  and  nightman,  J.s,  concurred. 
Rule  discharged. 

Wfigii  ▼•  Maddocks.  Q.  B.,  Michaebnas 
Term,  1845. 

•  3  Bam.  &  AdoL  385. 
^  5  Nev.  &  MaA.  679* 


"^ 


ASSUMPSIT.— CONSIDBRATION. 

A  promise  hy  the  defendant  to  pay  the  plainHff 
an  annuity,  in  consideration  of  an  agree* 
ment  between  them  to  abandon  mutual  and 
unsettled  claims  and  accounts,  is  binding : 
90  held  upon  motion  in  arrest  qf  Judgment, 
in  an  action  of  assumpsit,  where  the  generai 
issue  had  been  pleaded,  and  a  verdict  thereon 
found  for  the  plaintiff. 

Assumpsit.  The  declaration,  after  stating 
that  there  had  been  and  were  open  and  un- 
settled accounts  between  the  plaintiff  and  de- 
fendant, that  disputes  existed  between  them 
concerning  the  same,  and  that  each  of  them 
claimed  certain  sums  of  money  so  to  be  due' to 
him  from  the  other,  alleged  that  it  had  been 
agreed  between  them  that  they  should  give  tip 
their  respective  claims ;  and  that  in  considera- 
tion thereof,  and  that  the  plaintiff  would  re- 
linquish and  forbear  to  prosecute  his  claims, 
the  defendant  promised  to  pay  to  the  plaintiff, 
during  his  (the  plaintiff's)  liifetime,  an  annuity 
of  62.  Breach:  nonpayment  of  the  annuity 
for  one  year.    Flea:  non  assumpsit. 

The  cause  was  tried,  and  a  verdict  found 
for  the  plaintiff;  but  the  defendant  having  ob- 
tained a  rule  to  show  cause  whv  the  judgment 
should  not  be  arrested,  upon  tne  ground  that 
no  consideration  to  support  the  defendant's 
promise  appeared  upon  tne  record,^- 

P^eacoek  n#w  (Nov.  14)  showed  cause,  and 
contended,  that  the  setUement  of  cross  ac- 
counts, and  forbearance  to  sue  in  respect  of 
disputed  claims,  constituted  ample  considera- 
tion for  the  promise  alleged,  ana  distinguished 
the  case  from  those  in  which  a  claim  upon  one 
side  only  appeared.  Smith  v.  MonUith,  13  M. 
&  W.  427. 

B.  V.  WUUams,  contrk  — Tha^.toue  test  is, 
whether  the  plaintiff  would  have  Deen  bound 
at  the  trial  to  show  the  existence  of  a  debt  of 
some  amount.  Now,  the  declaration  merely 
alleges  that  there  were  mutual  claims,  for 
which  it  might  turn  out  that  there  was  no  pre* 
tence.  Eitner  forbearance  to  sue  for  an  actual 
debt,  or  the  existence  of  an  action  brought  in  re- 
spect of  a  doubtful  claim,  {Longridae  v.  Dor^ 
viile,  5  B.  &  Aid.  117,)  should  ^%ve  been 
averred ;  and  as  neither  of  those  facts  appear, 
the  case  is  not  distinguishable  from  Edwards  v. 
Bough,  11  M.  &  W.  641,  where  it  was  held, 
that  mere  disputes  as  to  whether  the  defendant 
was  or  was  not  indebted  to  the  plaintiff  in  a 
certain  sum,  and  forbearance  by  the  plaintiff  to 
sue  the  defendant  in  respect  of  it,  was  no  con- 
sideration for  a  promise  by  the  defendant  to 
pay  100/. 

Cur.  adv.  vuU, 


Patteson,  J-,  on  Nov.  24,  said.  The  case  of 
Edwards  v.  Bauah  is  very  distinguishable  firom 
the  present.  The  declaration  in  that  case 
aJleged  only  a  claim  upon  one  side,  and  a  dis- 
pute between  the  plaintiff  and  defendant  re- 
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8pectinff  it.  Hem,  bowerer,  the  deolaration 
states  the  eadstence  of  mutual  and  unsettled 
claims  and  accounts,  and  that  &ct  is  admitted 
upon  the  record.  I  am^  therefore,  of  opinion, 
that  a  raluahle  consideration  is  shown,  and  the 
rale  £or  axreetio^  the  judgoMnt  iMut  epase- 

Bole  diacfaax]sp^d. 

UeweOen  r.  LlewiUem,  MiduKbnas  Term, 
Nor.  14  &  t€,  IMS. 


Mkmsom  tibomd  eatwe,  and  contended,  fost, 
thatasCheeterhaddectedtoappttl  from  the 
DMeter'e  deduoon  to  a  judge  wt  chambers,  he 
eoidd  not  aov  oome  to  the  court.  He  cited 
Tkomfiem  r.  Becie,  4  O.  B.  Bep.  759. 

PoUoek,  a  B^-^-Theie  is  an  appeal  to  Os 
court  from  evety  order  of  ajodge  at  cfaamben^ 
iioleeewhei«  the  judge  hae  a  sole  anthoritvby 
act  of  parlianefit  «r  otherwise.  In  the  can 
cued  there  vae  an  agreeBEient  by  die  parties  ts 
•nbetitttte  the  jud^re  fiir  tin  oMfft. 


coere  out  ow  po»sr. 

An  appeal  Ues  to  the  eawrt  from  eoerf  order 
of  a  judge  at  chambere,  ualeee  by  act  of 
parUameat  or  consent  of  the  partiee  the 
judge  has  a  sole  jurisdUUion, 

Am  attomeif  undertotA  to  hring  an  aa^ee^  and 
Aarge  oosts  out  of  puree  onfy,  ''skould 
ike  damages  and  eoete  met  be  reooaerabk." 
The  plaint^  had  a  verdict  for  600/L.  and 
the  drfendmt  took  the  benefit  ^  the  Ineol- 
vent  Act,  when  m  eum  mas  e^tpnmriated/er 
^  plaintiff  ae  a  dividend  an  tic  damages 
and  casta*  Urn  master  hanmg  taxed  the 
aitameg^e  costs  out  of  purse  onfy,  the  court 
made  a  rule  abeokUefor  the  master  to  re- 
vims  his  tasatum, 

Mb.  StretttfD,  an  attorney  of  tbis  cwnt,  gave 
the  foUowing  undeitsking,  upon  being  vetaiaed 
br  one  Chester  to  hriag  am  action  agaaet 
Goepoua:-*" 

''  Yourself  Ys  Chapmmn, 

''SiB« — Shovld  the  damages  or  cosiCs  not 
be  recoverable  in  this  action,  undo"  liie  drciun- 
stances,  i  shall  chaii^e  you  costs  tmt  of  purse 
only. 

"  Tours^  8ct^ 

''C.  M.6TBBTrOK/' 

The  case  was  tried,  and  a  verdict  found  for 
Chester,  with  600L  damages.  I^  cosU  were 
taxed  at  94/.  4s.  6cf.,  and  judgment  was  duly 
entered  up  and  registered  ior  the  amount  of 
damages  and  costs.  €haj»man  afterwards  took 
the  benefit  of  die  Insolvent  Act,  and  the  divi- 
dend on  Ins  estate  appropriated  to  Chester  was 
2727.  odd.  Stretton's  bill  against  Chester  was 
referred  for  taxation ;  and  on  tiie  29th  of  May^ 
the  master  taxed  the  costs  out  of  pocket  only* 
and  recommended  the  paities  to  take  the  opL- 
nion  of  a  judge  at  chambers  as  to  the  correct- 
ness of  the  principle.  A  summons  was  ac- 
cordingly taken  out  on  the  5th  of  June,  and  an 
order  made  by  Parke,  B.,  to  tax  the  costs  out 
«f  pocket  4inly.  Another  euounons  was  alher- 
tiraras  taken  out  before  the  saine  judge  aod 
^missed. 

A  rule  iiwi  having  been  obtained  to  wmm 
the  master'*!  taxatimi» 


Alderson,  B.— Theee  is  always  an  appesl  ts 
u&leaf  the  judge  has  m  a^e  jwisdie. 


the  eourl^  unlev 
taoB. 

AtldnsanAan  vgatd,  tint  as  Oiesterfaai 
only  flbtaiaed  a  portion  of  the  daiMMs  aid 
eosts,  StMttoB  VM  entitled  to  «oets  oat  of 
purse  onkr. 

Polloei,  a  B.«-TheraiB  so  maamwW  hi 
should  not  be  paid  out  of  vfaat  faee  been  n. 
ocNFoisd.  It  is  endent  that  be  did  not  iateod 
to  Kuarantee  the  sohfracy  of  the  defeadam. 

^A'srsen  and  fio{^cv  Ba.,  eonevned. 

Bnle  absolute. 

^^  re  StrMm.     Eneheqiier. 
Tena,  26th  Ncmt.  1845, 


•ME  EDITdE'S  LETTER  BOX. 

Some  of  our  correspondents  wSl  observe,  th^ 
we  have  paid  due  attention  to  their  suggestions, 
and  other  topics  wiD  be  notic^  at  die  first  op- 
pectuaity.  *^ 

We  are  gratified  by  the  expneadons  of  ap. 
nroval  which  eome  of  our  teoent  ioMMoraneBts 
have  called  fordi.  Nothing  shaU  be  wantiog 
en  Mu-  part  to  efifect  the  prxifeseional  t^Mects 
wfudb  are  suggested. 

The  letter  of  "An  Old  Subscriber,"  relation 
to  the  defecU  in  the  law  and  oraetiee  of  lOBct- 
menta;,  shall  be  ^tended  to. 

Oot  readers  will  obiserve  that  we  have  made 
considerable  progress  in  reporting  practifls 
cases,  (12  of  which  sippear  in  this  number.)  and 
we  shall  con^nue  our  endeavours  to  complete 
I  the  plan.  ^^ 

The  names  of  the  reportera,  as  we  observed 
some  time  ago,  are  not  rqieatcd  in  each  num- 
ber, but  started  at  the  commencement  of  fsfb 
term  or  volume.  If  any  change  should  take 
place,  it  irifl  be  noticed. 

The  1st  psrt  ef  the  new  Digest  is  in  couwe 
of  nreiMrstien.  We  sftiaH  probdWy  commence 
with  the  eqnty  cases  eariy  in  immary. 

The/'  Pnotkal  Man  '*  furnishes,  in  the  new 
aad  fiibhAdltiaB.  tiie  beat  est  «f  tables  ef  cal- 
culation with  which  we  are  acquttated  ler 
ownera  ofproperty  of  all  kindf  aqJ  xheir  a(di> 
citors.  The  numsraus  fjonaa  are  also  very 
tuseful. 


^f^t  UtQKl  (Bh»tt\^tx^ 


SATURDAY,  DECEMBER  27,   1845. 


"  Quod  iiMgM  ad  iioi 
PertiMt,  et  netdre  xaAlom  att,  agiUurnHk** 

HOEAT, 


PARUAMENTARY  PRACTICE  RE- 
CARDING  RAILWAY  BILLS. 

STJBSCRIBSRS'  AGREEMENT. — PABLIAMBNT- 
ARY    CONTRACT. 

At  thif  period^  when  so  many  members 
of  the  profession  are  engaged  with  railway 
btuinessv  we  deem  it  not  immaterial  to 
touch  upon  some  points  of  practice  which 
may  not  he  su£5ciently  adverted  to  in  the 
Station  which  attends  the  present  state 
of  these  undertakings. 

Let  us  begin,  therefore,  by  offering  a 
few  remarks  upon  the  documents  which 
are  designated  the  ^'Subscribers'  Agree- 
ment **  and  the  '*  Parliamentary  Contract." 
Bodi  of  these  are  described  by  Mr.  Words- 
worth 88  indispensable  to  the  adequate 
concoction  of  every  railway  company; — 
but  he  nowhere  teUs  us  the  precise  ob- 
jects which  they  are  respectively  intended 
tosccompUsh,  nor  the  difference  which, 
from  hie  book,  may  be  supposed  to  exist 
between  the  one  and  the  other.  At  p.  48, 
Wordsworth  on  Railways,  there  is  the 
following  statement :  —  "  These  deeds  are 
still  required.  See  poaip  p.  61."  Acting 
on  this  inTitation,  we  turn  accordingly  to 
page  51,  where,  however,  we  are  merely 
^erred  back  again  to  page  48,  thus; 
''These  deeds  have  been  already  alluded 
to.*'  Not  a  word  is  said  to  intimate  the 
QStore  of  the  instruments  thus  mysteriously 
>poke&  of;  but  we  are  assured  that  '*  they 
most  be  executed  before  a  certificate  of 
complete   registration   can  be  granted. 

Vol  XXXI.    No.  929. 


Our  present  endeavour,  therefore,  will  be, 
to  explain  all  this  deficiency.* 

Wherever  a  company  is  established^ 
and  whatever  may  be  its  objects,  there  is 
always  some  memorandum  in  writing, 
signed  by  the  parties,  to  evidence  the 
nature  and  purposes  of  the  agreement 
which  binds  them  together.  This  docu- 
ment does  not  require  to  be  executed 
under  seal,  and  in  the  case  of  railways  is 
denominated  the  "Subscribers'  Agree- 
ment." It  would,  of  itself,  without  any 
*<  Parliamentary  Contract,*'  be  sufficient  to 
entitle  the  association  to  go  to  parliament 
with  their  bill,  and  to  obtain  the  sanction 
of  the  legislature  to  their  project,  were  it 
not  for  £e  terms  of  the  standing  orders, 
to  which  we  must  now  direct  attention. 

And  for  a  right  understanding  of  those 
orders,  it  is  only  necessary  to  observe  that 
the  legislature,  in  dealing  with  railway 
bills,  requires  to  be  well  satisfied  not  only 
that  the  proposed  line  is  in  itself  expe- 
dient, but  that  the  means  are  provided  or 
secured  to  execute  or  complete  it.  If  the 
association  are  unable  to  perform  the 
necessary  works,  why  should  parliament 
be  called  upon  to  examine  the  merits  of 
the  scheme  ?  Why  should  public  businesa 
be  interrupted,  —  why  should  private  in- 


*  We  speak  our  mind  plainly,  because  Mr* 
Wordsworth  (whose  book  is  in  general  excellent) 
can  afford  to  be  censured,  and  because  his  ex» 
ample  may  encourage  others  to  write  upon  new 
and  untried  statutes  without  matureljr  digest- 
inff  aU  the  provisions  which  they  contain  or  the 
subjects  to  which  they  relate. 
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terests  be  disturbed,  —  by  an  idle  inquiry 
into  the  expediency  of  a  proposal,  until  it 
18  first  made  apparent  that  its  due  execu- 
tion, supposing  it  to  receive  a  legislative 
sanction,  has  been  adequately  provided 

The  standing  orders  of  both  houses 
declare,  that  no  subscription  contract  shall 
be  valid,  «•  unless  the  parties  subscribing. 
It  bind  themselves,  their  heirs,  executors,' 
and  administrators,  for  the  sums  so  sub- 
scribed." 

The  "  Subscribers'  Agreement,"  there- 
lore,  being,  as  before  remarked,  an  instru- 
ment not  under  seal,  and  consequently  not 
binding  upon  the  heir,  is  for  parliamentary 
purposes  unavailing.  Hence  the  necessity 
of  a  deed  under  seal ;  and  hence,  also,  the 
practice  of  having  two  instrumenU  pre- 
pared,—a  practice  which  may  occasionally 
be  convenient,  but  which  is  never,  in  any 
one  instance,  indispensable. 

When  we  say  that  two  instruments  may 
occasionally  be  convenient,  our  meaning 
IS  this :— Ihe  parliamentary  contract  under 
seal  IS  required  to  be  printed.  It  is  a 
public  document.  It  consequently  may 
become  the  subject  of  comment  in  com- 
inittee.  Now  if  there  be  any  stipulations 
m  the  agreement  between  the  shareholders 
which  they  might  not  desire  to  expose  to 
the  unfriendly  criticism  of  tlieir  opponents, 
—  jn  such  a  case  it  maybe  expedient  to 
have  a  "Subscribers*  Agreement,"  em- 
bodying  all  matters  of  internal  arrange- 
ment and  regulation  with  which  the  legis- 
lature m  general  has  nothing  to  do;  tnd 
likewise  a  parliamentary  contract  under 
seal  for  the  mere  purpose  of  yielding  com- 
oJders^  '°  *^^  «^'>"cy  of  the   standing 

But  where  parties  have  nothing  to  con- 
cea],  ,t  IS  assuredly  best  to  content  them- 
selves with  a  single  instrument,  taking 
care,  of  course,  to  have  it  executed  under 
seal,  so  as  to  come  within  the  words  above 
quoted  requiring  the  heir  to  be  bound. 

been  said  to  show  that  the  constituung  of 
a  railway  company  does  not,  as  Mr. 
Wordsworth  erroneously  tells  us,  require 
two  instruments:  it  requires  only  one,  and 
m  general  we  are  of  opinion  thafit  is  safer 
to  have  one  than  to  have  two;  for  in  the 
present  temper  of  parliament  it  is  by  no 

rXn  nr  '^'''  '"  «'-';««gement  to  secure 
a  plan  of  secresy  would  be   viewed  with 

tRTT.^^'  T^"^"^^^  ^^^J^' -Ae- 
ther the  standing  orders  contemplate  tlie 
existence  of  two  separate  instruments,-!! 


one  to  be  ostensible,  the  other  to  be  kept 
back.  And  certainly  it  is  only  in  cases  of 
real  and  palpable  expediency  that  a  course 
so  exceedingly  artificial  should  be  followed. 
Yet  it  has  been  our  lot  to  advise  parties 
who  actually  insisted  on  having  two  instru- 
ments, thinking  it  dangerous  to  depart 
I  from  what  they  considered  to  be  the  uni- 
versal usage  of  other  railway  companies. 

Our  space  does  not  admit  of  our  en- 
larging further  at  present  on  this  and  other 
topics  connected  with  railways.  We  shall 
address  ourselves  again  to  this  subject 
next  week,  when  we  mean  to  throw  out 
some  suggestions  for  the  guidance  of  those 
— we  believe  a  numerous  class  —  who  feel 
themselves  embarrassed  by  the  confliction 
of  the  standing  orders  made  last  session  as 
to  deposits,  —  the  order  of  the  Commons 
requiring  in  certain  cases  only  5  per  cent., 
while  that  of  the  Lords  requires  10  per 
cent,  in  all  to  be  paid  up  and  to  appear  on 
the  face  of  the  schedules. 


LECTURE  ON  THE   SHORT-FORM 
CONVEYANCE  &  LEASES  ACTS. 

Mr.  Cayley  Shaowell,  in  his  fourth 
lecture,  delivered  on  the  5th  December, 
taking  for  his  subject  the  IcDgthiness  of 
deeds,  and  the  efforts  that  had  been  made 
to  shorten  them,  adverted  to  the  humour- 
ous attacks  that,  in  the  end  of  the  last  and 
the  beginning  of  the  present  century,  bad 
been  made  upon  the  prolixity  of  convey- 
ances, by  the  writers  of  polite  literature, 
of  which  he  gave  one  or  two  examples. 
He  then  went  on  to  observe,  that  it  was 
only  within  the  last  twenty  years  that 
this,  amongst  other  grave  questions  for 
the  reform  of  the  laws  relating  to  real 
property  had  seriously  attracted  the  at- 
tention of  the  legal  profession,  or  been 
made  the  subject  of  distinct  professional 
treatises. 

The  late  James  Humphreys,  a  conveyancer 
of  considerable  eminence  in  nis  day,  was  the 
first  who  as  an  author  broke  ground  on  the 
subject  of  conveyancing  reform.  It  was  in 
1826  that  he  published  his  work  entitled  "Ob- 
servations  on  the  actual  state  of  itie  Law  of 
Real  Property,  with  the  outlines  of  a  Code." 
Undertaking  a  theme  so  extensive  as  a  renew 
of  our  whole  conveyancing  system,  and  of  the 
best  methods  of  improving  it,  and  that  in  a 
single  octavo  volume  of  less  than  500  pages, 
it  cannot  be  supposed  that  Mr.  Humphreys 
could  have  much  space  for  considering  the 
unnecessary  length  of  deieds  and  of  the  best 
methods  of  shortening  them.    To  draw  the 
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attention  of  the  world  to  tlie  excessive  length 
of  our  prssent  forms,  and  of  the  convenient 
hrevity  of  his  proposed  substitutions,  he  adopts 
the  argument  aa  invidiam.  He  gives  in  nis 
Appendix  the  present  forms  of  conveyance 
in  the  three  cases  of  a  sale,  a  mortgage, 
and  a  marriage  settlement,  side  by  side  with 
his  proposed  forms  in  the  same  three  cases ; 
and  he  makes  his  deeds  of  sale  under  the  old 
form  of  a  lease  for  a  year,  an  appointment  and 
release,  and  an  assignment  of  term,  occupy 
twenty  pages,  while  his  proposed  form  of  con- 
veyance to  a  purchaser  occupies  only  half  a 
page«  His  mortgage,  under  the  old  form  of  a 
Dood  and  a  conveyance^  he  also  makes  occupy 
twenty  pages,  and  his  proposed  mortgage  half 
a  page;  while  his  marriage  settlement  in  the 
old  form  he  makes  also  twenty  pages,  and  bis 
proposed  form  three  pages. 

Mr.  Homphreys'  book,  however,  was  occu- 
pied with  much  more  important  matters  than 
the  shortening  of  deeds.  For  he  was  an  advo- 
cate for  alterations  of  the  most  extensive  cha- 
racter,—  his  favourite  project  being,  to  repeal 
the  whole  body  of  real  property  law,  as  it  then 
stood,  and  reproduce  so  much  of  it  as  was 
adapted  to  our  present  wants,  in  the  form  of  a 
code,  similar  to  that  great  object  of  his  admira- 
tion, the  Code  NapoleoD. 

In  a  passage  which  was  often  afterwards  cast 
in  his  teeth  by  his  opponents,  after  contrasting 
the  law  as  it  then  stood  with  what  it  would  be 
under  his  proposed  code,  he  speaks  of  the 
system  that  we  have  been  used  to  with  a  ve- 
hemence of  disrespect  that  was  rather  startling; 
he  says,  "  The  fact  indeed  is,  that  from  the 
pracnce  of  centuries,  with  the  occasional  .inter- 
ference of  the  legislature  to  remove  anomalies, 
the  different  parts  of  the  complicated  system 
cohere  tolerablv  amonff  themselves.     It  is  not 
in  any  indiviaual  defects  that  the  objection 
lies,  the  entire  nuigance  requires  to  be  abated." — 
Humphreys  on  Real  Property,  1st  edit.  p.  172. 
Mr.  Humphreys'  book  caused  a  great  sensa- 
tion, from  the  eminence  of  the  author,  and  the 
long  acquaintance  he  had  had  with  the  working 
of  the  system  that  he  was  decrying,  (for  it  was 
at  the  dose  of  his  professional  career  that  he 
published  his  opinions,)  it  was  natural  that 
much  weight  should  be  given  to  his  judgment. 
His  book  called  forth  many  others  on  the  same 
subject;  one  in  particular,  by  the  late  Mr. 
Park,  the  author  of  the  work  on  Dower,  under 
the  odd  title  of  "  Contre  Projet  to  the  Hum- 
phreyiian  Code."     Mr.  Humphrevs  published 
a  second  edition  of  his  book  in  tne  following 
year,  1827,  not  abating  anything  of  his  hostility 
to  the  defects  of  our  conveyancing  system,  but 
modifying  a  good  deal  what  he  had  urged  in 
favour  of  a  code,  which  idea  he  found  was  not 
relished  by  the  profession  in  general.     The 
name  of  Mr.  Humphreys  deserves  to  be  had  in 
rememhrauce    by  the    profession  for  having 
forced  the  consideration  of  conveyancing  reform 
on  the  public  notice ;   and  he  (Mr.  Shadwell) 
thought  there  could  be  no  doubt  that  it  was  to 
his  book,  and  to  the  discussion  that  his  book 
elicited,   that  we  might  mainly  attribute  the 
issumg  of  the  "  Real  Property  Commission.'' 


Of  the  services  of  that  Commission  Mr. 
Shadweil  said  it  was  scarcely  possible  to 
speak  in  terms  of  commendation  too  high. 

Their  valuable  reports,  with  the  appendixes 
annexed  to  them,  contain  a  vrst  body  of  pro- 
fessional information,  —  information  that  we 
find  transferred  to  almost  every  conveyancing 
treatise  of  the  dav,  —  information  that  the  lec- 
turer himself  haa  constantly  had  recourse  to  in 
all  the  lectures  he  had  the  honour  of  delivering, 
— ^information  which  he  had  taken  every  op- 
portunity of  recommending  to  the  attention  of 
the  student.  But  it  was  not  for  their  reports 
alone  that  we  were  indebted  to  the  Real  Pro. 
perty  Commissioners.  We  owed  to  them 
almost  all  the  beneficial  statutes  of  convey- 
ancing reform  that  had  passed  the  legislature 
during  the  last  fifteen  years.  The  Fines  and 
Recoveries  Act,  the  new  Dower  Act,  the 
new  Act  of  Inheritance,  the  new  Statute  of 
Wills ;  the  Fine  and  Recovery  Act  in  particular, 
which  abolishing  the  old  and  substituting  new 
forms  of  conveyance  for  the  barring  of  estates 
tail  and  the  passing  the  landed  property  of 
married  women,  for  one  or  other  of  its  powers, 
is  called  into  use  in  half  the  transactions  that 
take  place, — this  act,  so  constantly  tried  in  prac- 
tice and  never  found  wanting,— this  act,  which 
might  be  cited  as  an  almost  perfect  model  of 
what  a  careful,  judicious  legislative  improve- 
ment ought  to  be,  —  this  act  we  owe  to  the 
Real  Property  Commission.  It  had  been 
twelve  years  in  operation,  having  been  passed 
in  1333,  and  considering  the  multitude  of 
transactions  that  during  that  time  it  must  have 
borne  upon,  and  the  extremely  complicated 
state  of  law  that  it  had  to  deal  with,  it  was 
quite  astonishing  that  so  few  questions  arising 
out  of  it  had  been  heard  of  in  the  courts ;  while 
the  few  that  had  arisen  had  all,  he  believed, 
been  decided  in  furtherance  of  the  operation  of 
the  act,  and  in  accordance  with  the  manifest 
intention  of  the  framers.  Duke  of  Grafton  v. 
London  and  Birmingham  Railway,  6  Scott, 
719;  in  re  Wainright,  ex  parte  Slade,  11  Sim. 
552,  S.  C.  Phill.  258 ;  re  Wood,  3  Mylne  &  C. 
266 ;  re  Blemtt,  3  M.  &  C.  250.  The  Real 
Property  Commission  was  suddenly  put  an  end 
to  during  the  late  administration,  he  believed, 
upon  a  notion  of  economy;  but  never  per- 
haps was  money  less  judiciously  saved.  Had 
it  been  permitted  to  run  its  natural  course,  it 
would  probably  have  given  us  safe  and  well 
considered  enactments  on  several  heads  of  law 
which  in  its  reports  it  had  marked  out  as  re- 
quiring investigation  and  improvement.  It 
might,  perhaps,  have  given  a  new  law  upon 
covenants  relating  to  land,  particularly  the 
covenant  for  the  production  of  title  deeds,  the 
present  law  relating  to  which  was  not  always 
well  adapted  to  the  exigencies  of  business;  and 
the  law  relating  to  judgments  might,  perhaps, 
have  undergone  revision  with  advantge. 

But  whatever  the  Commission  might 
have  done,  it  would,  said  the  lecturer, 
assuredly  not  have  done  nor  have  sanc- 
Itioned  the  doing  of  that  which  during  the 
I  K  2 
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last  two  sessions  had  been  done  with  re- 
spect to  real  property  law. 

It  would  not  have  passed  in  its  present  state^ 
**  Tlie  act  for  renderin|if  Unnecessaiy  the  As- 
signment of  Satisfied  Terms,"  for  if  it  had 
sanctioned,  as  is  yery  likely,  tibeidea  and.prin- 
dple  of  the  measure,  it  would  have  prevented 
&ose  crudities  and  anomalies  which  they  had 
been  considering  during  the  last  three  lectures, 
and  which  made  the  practitioner  look  with  so 
much  anxiety  to  the  period  when  that  new  act 
would  begin  to  operate; — ^it  would  have  pre- 
Tented  the  passing  of  the  act  to  Simplify  the 
Transfer  of  rroperty,  which  was  passed  in  1844, 
only  that  it  might  be  repealed  in  1845;  and 
lastly,  it  would,  as  he  thought,  have  prevented 
also  the  passing  of  the  two  acts  "  to  facilitate 
the  Conveyance  of  Real  Property,"  and  "to 
facilitate  the  Granting  of  certain  Leases,"  and 
of  which,  as  it  appeared  to  him,  the  description 
and  the  condemnation  were  alike,  in  that  they 
would  do  neither  good  nor  harm. 

Mr.  Shadwell  then  proceeded  to  the 
consideration  of  the  acts  8  &  9  Vict,  cc 
119  and  124. 

These  acts,  he  said,  might  have  the  merit  of 
meaning  well.  The  object  of  both  of  them  was 
the  same,  that  of  shortening  deeds ;— a  laudable 
object,  and  one  which  the  practitioner  ought  to 
have,  and  now  a  days  most  usually  had  con- 
stanUy  in  his  view ;  but  one  which,  when  con- 
sidering the  causes  of  the  length  of  deeds,  it 
noight  well  be  doubted  whether  the  legislature 
had  the  power  of  directly  furthering.  He  said 
directly,  for  indirectly,  no  doubt  the  legislature 
not  only  had,  but  exercised  the  power  of  short- 
ening deeds  most  materially.  When  it  abolished 
fines  and  recoveries,  for  exainple,  it  not  only 
put  an  end  to  a  most  expensive  and  tiresome 
process,  but  by  so  doing  it  relieved  deeds  from 
the  necessity  of  referring  to  the  machinery  of 
them,  and  thereby  did,  no  doubt  indirectly,  very 
much  tend  to  the  shortening  of  deeds.  So 
again,  in  the  Assignment  of  Terms  Act,  (if  it 
succeeded,)  it  would,  among  other  things,  put 
an  end  to  a  whole  class  of  deeds  which  some- 
times were  very  lengthjr  ones.  And  there  was 
another  measure  also  m  the  power  of  parlia- 
ment  which  had  been  often  talked  about,  but 
which  had  not  yet  been  accomplished:  —  the 
establishment  of  a  general  register,  which  by 
almost  entirely  doing  away  with  the  necessity  of 
recitals,  would  tend,  perhaps,  more  than  any- 
thinfi^  else  to  the  shortening  of  deeds.  But  as 
to  the  direct  shortening  of  deeds  by  positive 
enactment,  he  confessed,  from  all  the  attention 
he  had  been  able  to  give  the  subject,  that  the 
less  the  legislature  attempted  it  tHe  better.  For 
what  were  the  principal  causes  of  the  length  of 
deeds  as  things  then  stood  ?  First,  there  was 
the  necessity  for  recitals ;  and  what  was  the 
principle  of  recitals  ?  It  was  this,  that  in  the 
absence  of  a  register  which  would  keep  together 
ever3rthing  that  was  requisite  to  be  kno>vn  of 
the  previous  history  of  an  estate, — in  the  ab- 
sence of  a  register,  it  was  thought  to  be  proper 


that  every  deed  of  importance  sifaoidd  contam 
an  account  of  that  previous  bistoty  in  itsdf. 

Suppose  a  conveyance  to  a  purehaserinth 
ten  or  twelve  conveying  parties,  who  are  dl 
these,  and  why  are  tney  jnirties  ?  would  be  the 
natural  and  reasonable  question  of  a  subseqaent 
purchaser;  questions,  which  at  any  distance  it 
might  be  very  difficult  to  answer  if  the  dM  did 
not  contain  the  account  in  itself.  These  were 
trustees,  those  mortgagees,  this  a  tenant  for 
life,  that  a  tenant  in  teiil,  and  so  on.  This  was 
the  principle  of  recitals,  one  great  cause  of  the 
length  of  deeds,  and  yet  how  were  they  in  &e 
absence  of  a  register  to  be  dispensed  with? 
Another  great  cause  of  length  in  deeds  was  the 
minuteness  of  the  description  of  the  paroeb. 
But  how  was  this  to  be  helped  ?  A  peat  estate 
then  in  the  hands  of  a  wealthy  propnetor  might 
have  been  purchased,  perhaps  in  little  bits  mm 
40  or  50  different  persons,  and  each  bit  had  a  dif- 
feront  description .  Would  it  be  safe  for  the  sake 
of  brevity  to  amalgamate  all  these  different  de- 
scriptions into  a  few  sweeping  general  words- 
all  the  estates  of  my  lord  so  and  so^  in  the  coantf 
of  Hereford — ^running  the  risk  of  confusing 
boundaries,  confounding  the  title  of  one  part 
with  the  title  of  another  part,  and  so  on  ?  No 
lawyer  would  be  found  so  to  advise  them. 

Again,  in  the  provisions  of  a  family  settle- 
ment that  was  to  regulate  the  expenditure  of  a 
family  for  perhaps  two  generations.  The  im- 
tunes  for  the  girls  and  younger  sons,  the  joiiu 
ture  for  the  widow,  the  allowance  to  ihe  faeir-^ 
the  limitation  of  the  money  to  be  rused  to  pn 
the  father's  debts.  How  could  these  things  be 
provided  for  shortly  when  they  were  long  to 
state,  even  in  the  most  popular  and  uabuainesa- 
like  way  that  could  be  chosen  ?  So  of  the  deeds 
which  are  reqiured  iu  commercial  aShira— a 
partnership  deed,  a  company  deed,  a  railw^ 
deed,  documents  that  are  to  regulate  the  ex- 
penditure of  hundreds  of  thousands  of  noonds, 
and  that  for  a  long  period,  and  to  provide  for  aH 
probable  and  improbable  contmgencie8,-4K)W 
can  they  be  short  ?  But  some  parts  of  deedf 
remain  which,  it  is  admitted,  might  be  shortened 
or  cut  out  without  inconvenience  in  descnp- 
tions  of  the  properly,  what  are  called  the  gencnu 
words,  the  reversion  clauses,  the  "all  the 
estate"  clauses,  the  habendum,  the  introduc- 
tions to  covenants,  and  so  on.  In  deeds  of  any 
magnitude  these  parts,  however,  bear  a  small 
proportion  to  the  whole.  In  many,  perhaps 
in  most  cases,  thery  might  be  left  out  or  short- 
ened with  impunity,  perhaps  with  advantage, 
and  the  only  question  that  remained,  was  it 
better  to  eflPect  these  changes  by  the  hand  of  the 
legislature  or  to  leave  them  to  be  introduced 
gradually  by  the  taste  and  skill  of  the  prac- 
titioner ?  Professions  do  not  move  very  quickly, 
but  considering  the  comparatively  snort  tinj 
since  these  questions  had  been  much  naootw 
among  lawyers,  there  was  no  reason  to  be  dif 
satisfied  with  the  progress  towards  abbreviation 
that  had  been  made  by  the  practitioners  them- 
selves. 

The  reasons  that  formerly  deterred  an  indi- 
vidual practitioner  from  attempting  any  innors- 
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Ikm  in  the  established  fonns  were  well  stated^ 
hy  the  late  Mr.  Tjrrrell,  in  his  yaluable  sugget- 
lioDS  on  the  Laws  of  Real  Property,  paj^e  137  : 
*"nie  leittth  of  deeds  might  he  considerably 
abridged  by  onutting  the  unnecessary  parts  of 
them;  hot  it  is  important  that  ^er  should  be 
framed  according  to  well-establisned  forms. 
At  prnHOt  fliverv  word  whidi  is  nsiially  con- 
tained in  a  deed  naa  received  a  aettled  constmc- 
tioa,  and  the  different  parts  are  usti&Uy  arranged 
in  a  dmilar  order,  so  that  any  one  accustomed 
to  ihe  forms  of  conveyancing  can  in  an  instant 
refer  to  the  words  upon  wnich  any  question 
may  arise,  and  discover  without  hesitation  the 
whok  cstent  and  operation  of  the  instrument. 
Hie  dispatdi  and  certainty  whkh  are  obtained 
by  this  adheicnce  to  form  are  too  valuable  to 
be  sacrificed;  and  it  is  this  consideration  which 
prevents  a  counsel  feeling  himself  justified  in 
omitting  or  improving  some  parts  of  deeds 
which  are  acknowledged  to  be  useless  or  obso- 
lete; he  is  aware  that  the  difficulties  which 
would  arise  from  the  want  of  uniformity,  the 
doubts  which  the  unusual  appearance  of  his 
deeds  would  create  and  Uie  confusion  which 
would  be  occasioned  if  every  one  were  to  prepare 
deeds  in  a  different  form,  are  of  much  more 
importance  than  the  trouble  and  expense  which 
are  caused  by  a  few  unnecessary  enressions.'' 
But  since  this  question  had  been  fairly  before 
the  profession,  see  what  progress  had  been 
made;  compare  the  modem  precedents,  Bythe- 
wood,  or  Martin,  or  Davidson,  or  Neale,  with 
the  old  lumbenng  forms  of  Horsman,  or 
Powell,  or  Barton,  and  see  what  a  difference ! 
^^en  some  noble  reformer  produced  in  the 
House  of  Lords  his  biH  of  conveyancing[  reform, 
and  boasted  that  a  deed  made  under  it  would 
lie  in  the  palm  of  his  hand ;  the  present  Lord 
Oiancellor,  who  so  often  has  put  himself  in  the 
ffradous  position  of  explaining  the  feelings  and 
cefending  the  character  of  the  profession,  of 
which  he  is  the  head,  was  ready  to  prove  and 
did  prove  to  his  noble  opponent,  that  under  the 
easting  forms,  whenever  it  was  desirable,  it  was 
perfectiy  possible  to  make  a  conveyance  which, 
like  the  proposed  one,  woidd  also  lie  in  the 
palm  of  the  hand. 

Of  the  two  authors  that  have  treated  of  these 
acts,  Mr.  Davidson  and  Mr.  Neale,  Mr.  David- 
sou  passes  them  with  one  brief  noie,  that 
savours  considerably  of  contempt.  "  David- 
son's Concise  Precedents  in  Conveyancing,"  d.  3. 
Mr.  Xeale  treats  of  them  much  more  favourably, 
and  gives  their  history  and  bearing  in  consider- 
able detail,  and  his  account  is  well  worth  perus- 
ing, but  even  he,  their  advocate,  sums  up  with 
a  sentence  which  bears  out  the  proposition,  that 
theywiU  do  neither  good  nor  harm.  After 
observing  that  the  new  acts  require  a  deed 
taking  effect  under  them  to  refer  to  them,  Mr. 
Neale  says : — 

"  If  by  so  gross  an  error  as  the  neglecting  to 
refer  to  the  acts  at  all,  all  the  forms  employed 
should  fail  so  to  take  effect,  still  it  must  be  re- 
membered that  the  substance  of  each  covenant 
will  be  contained  in  the  words  actually  used, 
and  that  it  will  remain  with  the  courts  to  say 


what  conatruetlon  is  to  be  put  vpon  these  iSiort 
covenants.  That  this  construction  will  usually 
be  one  not  very  far  different  from  that  which  is 
expressed  in  aU  its  minute  details  by  the  com- 
mon form  now  in  use,  those  familiar  with  tiie 
doctrines  of  our  courts  will,  we  apprehend,  be 
disposed  to  believe."  Neale's  Real  Property 
Acts,  p.  85. 


SThe  important  act  for  the  amendment 
e  Law  of  Real  Property  is  the  sub- 
ject of  Mr.  Shad  well's  next  lecture,  and 
we  hope  to  report  it  in  the  next  or  an  early 
number.] 


GRIEVANCES  IN  EJECTMENT 
PRACTICE. 


To  the  Ediior^  the  he^al  Ohserver. 

Sir, — ^Will  you  or  any  of  your  readers  bo 
kind  enough  to  give  me  the  benefit  of  your  ad- 
vice and  experience  on  the  following  case:— 
S.  F*  was  served  with  a  dechumion  in  eject- 
ment at  the  suit  of  John  Doe,  on  die  several 
demises  of  A.  B.  and  C.  D.  B.  F.,  the  de- 
fendant, is  a  very  poor  man,  and  it  was  mih 
the  greatest  difficulty,  by  begging  and  borrow- 
ing, that  he  could  get  together  sufficient  money 
to  pay  for  putting  in  an  appearance  to  the  de- 
claration, and  but  just  time  enough  to  save 
judgment  being  signed  against  Hm,  and  in 
fact  beiug  turned  out  upon  tiie  road. 

A.  B.  and  C;  D.,  the  lessors  of  the  defend- 
ant, had  no  right  or  titie  to  the  property  sought 
to  be  recovered  in  tiie  action  of  ejectment,  and 
consequentiy  they  did  not  proceed  with  it.  "Hie 
defendant  obtained  and  had  the  lessors  of  the 
defendant  served  with  a  rule  to  reply,  in  order 
to  make  them  pay  the  costs  of  appearance,  &c^ 
It  seems,  however,  that  there  is  great  doubt  of 
recovering  the  costs  of  the  lessors  of  the  plain- 
tiff, because  they  have  never  entered  into  the 
coQunoo  consent  rule,  and  that  co&seqoently 
John  Doe  is  the  only  party  on  the  record* 

Now,  if  this  is  the  state  of  law  as  to  eject- 
ments, it  surely  ought,to  be  amended,  as  by 
this  means  any  person  may  harass  or  annoy 
another  by  having  him  served  with  a  declara- 
tion in  ejectment,  and  after  putting  tiie  party 
served  to  all  the  alarm  and  expense  which  such 
a  document  naliually  produces,  and  obliging 
him  to  appear,  &c,  can  then  escape  with  im* 
punity. 

An  Old  Subsceibkb. 
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THE  LAW  RELATING  TO  RAIL- 

WAYS- 


NOTICE     OP     ACTION     UNDER     RAILWAY 
ACTS. 

The  legislature  has  thought  it  expedient, 
in  nearly  every  instance  in  which  railway 
companies  have  been  incorporated  by  act 
of  parliament,  to  introduce  a  clause  en- 
titling the  company,  amongst  other  privi 
leges,  to  notice  of  action.  The  intention 
and  effect  of  those  clauses  is,  to  place 
persons  conducting  the  affairs  of  railway 
companies  on  the  same  footing  as  various 
other  classes  of  persons  are  placed,  who 
are  acting  in  pursuance  of  public  acts  of 
parliament,  or  in  the  bond  fide  discharge 
of  public  duties,  and  are  therefore  con- 
sidered entitled  to  similar  protection.  In- 
corporated bodies  seldom  fail  to  assert  and 
strictly  enforce  all  legal  rights ;  but «»  the 
courts  in  two  recent  cases  have  put  a 
limited  construction  upon  the  sections 
conferring  this  privilege  upon  railway 
companies,  it  is  not  unimportant  to  con- 
sider, under  what  circumstances  those 
bodies  are  entitled  to  the  benefit  of  this 
protective  clause. 

The  provisions  regulating  the  extent 
of  notice,  or  in  other  words,  the  period 
which  must  elapse  after  the  notice  and 
before  the  action  is  commenced,  were 
curiously,  it  might  perhaps  be  said  ab- 
surdly, various,  until  Sir  Frederick  Pol- 
lock, when  Attorney  -  General,  endea- 
voured to  provide  a  remedy,  by  a  clause 
introduced  for  that  purpose  in  the  statute 
5  &  6  Vict.  c.  97.  Tfie  4th  section  of 
the  act,  after  reciting  that  it  is  expedient 
that  the  law  should  be  uniform  with  re- 
spect to  notice  of  action,  provides,  "  that 
from  and  after  the  passing  of  this  act,  in 
till  cases  where  notice  of  action  is  required, 
such  notice  shall  be  given  one  calendar 
month  at  least  before  any  action  shall  be 
commenced;  and  such  notice  of  action 
shall  be  sufficient,  any  act  or  acts  to  the 
contrary  thereof  notwithstanding."  Short 
a  period  as  has  elapsed  since  the  passing 
of  this  act,  subsequent  legislative  provi- 
sions have  been  made  extending  or  dimin- 
ishing the  prescribed  period  of  a  month, 
according  to  the  caprice  of  the  framers  of 
those  acts,  in  respect  of  which  we  appre- 
hend the  desired  uniformity  no  longer 
exists,  and  that  the  section  above  cited  is, 
pro  tanto,  wholly  inoperative. 

The  language  of  the  several  clauses 
enacting  when  notice  of  action  shall  be 


given,  is  also  subject  to  some  variation,  irre- 
spective of  the  period  of  notice.  The  form 
usually  adopted,  however,  happens  to  be 
that  which  became  the  subject  of  judicial 
consideration  in  two  cases  to  which  refer- 
ence is  about  to  be  made,  and  is  as  follows: 
«  That  no  action,  suit,  or  information,  nor 
any  other  proceeding  of  what  nature  so- 
ever, shall  be  brought,  commenced,  or 
prosecuted  against  any  person  or  corpora- 
tion, for  anything  done  or  omitted  to  be 
done  in  pursuance  of  this  act  or  in  the 
execution  of  the  powers  or  authorities,  or 
any  of  the  orders  made,  given,  or  directed, 
in,  by,  or  under  this  act ;  unless  (*^ 

days  previous  notice  in  i*-riting  shall  be 
given  by  the  party  intending  to  commence 
and  prosecute  such  action,  suit,  informa- 
tion, or  other  proceeding,  to  the  intended 
defendant,'*  &c. 

The  question,  whether  notice  of  action 
was  necessary  under  this  clause,  arose  in 
Palmer  v.  7"he  Grand  Junction  Railway 
Company,^  under  the  following  circum- 
stances : — 

The  plsdntiff,  a  horse-dealer  at  Northampton, 
booked  nine  horses  at  the  company's  booking 
office  in  Liverpool,  to  he  conveyed  from  Liver- 
pool to  Birmingham,  and  paid  for  their  carriage. 
The  horses  were  placed  m  boxes  constructed 
for  the  purpose,  and  adapted  to  the  railway, 
and  proceeded  on  the  journey,  but  as  the  train 
approached  Birmingham,  the  engine  was  thrown 
off  the  rails,  in  consequence  of  suddenly  com- 
ing in  contract  with  a  horse  which  had  strayed 
from  an  adjoining:  field.  The  horse-boxes  were 
overturned  and  thrown  down  an  enbankment, 
and  one  of  the  plaintiff's  horses  was  killed, 
and  all  more  or  less  injured.  The  plaintiff 
thereupon  brought  his  action  on  the  case  against 
the  company,  alleging  in  his  declaration,  as  a 
breach  of  duty,  that  the  defendant  did  not  use 
due  or  proper  care  in  and  about  the  carriage  and 
conveyance  of  the  horses  from  Liverpool  to  Bir- 
mingham. A  verdict  having  been  taken  for  the 
plaintiff,  a  rule  nisi  for  a  nonsmt  was  afterwards 
obtained  upon  two  grounds: — 1st,  That  the 
defendants  were  charged  with  negligence  as 
earners,  but  that  the  evidence  showed  they  had 
been  guilty  of  no  other  negligence  but  the  non- 
repair of  fences,  which  related  to  their  character 
as  railway  proprietors  and  not  as  carriers; 
2ndly,  That  under  3  W.  4,  c.  34,  s.  214,  the 
defendants  were  entitled  to  14  days*  notice  of 
action,  which  had  not  been  given.  The  first 
point  was   disposed  of  by  the  court  on   the 


*  In  the  Grand  Junction  Railway  Act,  (3  W. 
4,  c.  34,  s.  214,)  the  blank  is  filled  with  the 
word  "fourteen,"  and  in  the  London  &  Brighton 
Act,  (7  W.  4,  and  1  Vict.  c.  119,  s.  253,)  with 
the  word  "twenty." 

«•  4  Mees.  &  W.  749. 


The  Law  Relating  to  lOnlways. 


ur 


ground^  that  the  defendants  were  not  at  liberty 
to  take  8uch  an  objection  after  verdict^  having 
omitted  to  do  so  at  the  close  of  the  plaintiff's 
case.  Upon  the  question  of  noticie,  Parke,  B., 
in  stating  the  unanimous  judgment  of  the  court, 
observed,  that  if  the  action  was  brought  against 
the  railway  company  for  the  omission  of  some 
duty  imposed  upon  them  by  the  act,  notice 
would  be  required,  but  when  the  matter  was 
looked  into,  it  appeared,  that  the  defendants 
irere  sued  as  common  carriers,  who  had  re- 
ceived nine  horses  for  the  purpose  of  being 
taken  to  their  journey's  end,  and  there  delivered, 
which  horses  the  defendants  did  not  deliver  in 
con^uence  of  an  accident.  A  breach  of  duty 
by  the  company  as  common  carriers  was  not  a 
thing  omitted  to  be  done  in  pursuance  of  the 
act,  or  in  the  execution  of  the  powers  or  autho- 
rities given  by  it.  The  act  did  not  compel  the 
company  to  become  carriers,  it  only  enabled 
them  to  be  so  if  they  thought  fit,  and  when  they 
elected  to  become  so  they  were  Hable  in  the 
same  way  as  other  common  carriers.  Had  the 
action  proceeded  on  the  ground,  that  the  com- 
pany neglected  to  repair  the  fences,  which  was  a 
duty  cast  upon  them  by  the  act,  the  plaintiff 
could  not  hare  succeeded  without  giving  notice 
of  the  action,  but  here  they  were  liable  as  com- 
mon carriers  for  not  having  safely  delivered  the 
horses,  the  accident  not  having  arisen  from  the 
act  of  God  or  the  Queen's  enemies,  which  were 
the  exceptions  in  favour  of  carriers.  Upon 
these  grounds  the  rule  for  entering  a  nonsuit 
was  discharged. 

The  construction  of  a  similar  clause  was 
again  judicially  considered  by  the  Court 
of  Queen's  Bench,  in  the  more  recent  case 
of  Carpue  v.  The  London  and  Brighton 
Bailway  Company,^ 

The  declaration  in  that  case  alleged,  that  the 
company  were  owners  of  the  railway  and  of 
carrniges  used  by  them  for  the  conveyance  of 
passengers  along  it  for  reward,  that  the  plaintiff 
at  their  request  became  a  passenger  in  one  of 
the  carriages,  and  it  thereupon  became  the  duty 
of  the  company  to  use  due  care  and  skill  in 
conveymg  him,  but  that  they  so  unskilfully  and 
carelessly  managed  the  carriage  in  which  he  was 
a  passenger,  the  train  to  which  it  was  attached, 
and  the  engine  whereby  it  was  drawn,  that  the 
carriage  was  thrown  off  the  rails  and  the  plain- 
tiff severely  injured.  At  the  trial  it  was  insisted 
on  the  part  ot  the  defendants,  that  they  were 
entitka  to  twenty  days'  notice  in  writing  before 
action,  under  sec.  253  of  stat.  7  W.  4,  and  1 
Vict,  c,  119,  and  leave  was  given  to  move  to 
enter  a  nonsuit,  if  the  court  should  be  of  that 
opimon.    The  phuntiff  had  a  verdict. 

Upon  the  argument  in  support  of  the  rule,  it 
was  strongly  arp^ued,  that  the  company  being 
spedally  authorised  by  the  act  to  carry,  even  in 
the  capacity  of  carriers  were  entitled  to  notice 
of  action,  where  the  action  is  brought  for  negli- 
gence in  carrying.    The  answer  to  this  branch 
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of  the  argument  was  put  by  Patteson,  J.,  in  the 
interrogative  form. — "If,"  he  asked,  "the  com- 
pany carry  so  carelessly  as  to  mutilate  their 
passengers,  is  that  anythmg  done  or  omitted  to 
be  done  in  pursuance  of  the  act  ?"  It  was  then, 
contended,  that  the  evidence  at  the  trial  pointed 
to  negligence  in  not  repairing  the  rails,  and  that 
as  the  declaration  was  so  framed  as  to  make- 
such  evidence  admissible,  it  raised  the  necessity 
of  notice,  and  in  support  of  this  view  the  dictum 
of  Parke,  B.,  in  Palmer  y.  The  Grand  Junction 
Uailway  Cofnpany,  that  if  the  action  wera 
founded  on  a  neglect  in  not  duly  fencing  the 
railway,  on  account  of  which  the  travelling  was 
dangerous,  the  case  would  have  fallen  within 
the  meaning  of  the  section  requiring  notice,  was 
pressed  upon  the  attention  of  the  court.  But 
the  court,  after  taking  time  to  deliberate,  camo 
to  the  conclusion,  that  they  were  not  called 
upon  to  consider,  how  far  the  law  laid  down  in 
the  dictum  of  Parke,  B.,  was  correct,  as  it  was 
clear,  that  the  injury  in  this  case  had  arisen 
from  the  defendant's  misconduct  as  carriers,  and 
not  as  railway  proprietors,  though  in  consider- 
ing the  evidence  it  was  impossible  to  exclude 
some  reference  to  the  actual  state  of  the  rail- 
way. The  argument  in  favour  of  the  necessity 
of  notice,  therefore,  was  unfounded,  and  the 
plaintiff  entitied  to  retain  his  verdict. 

On  the  trial  of  Carpue  v.  The  London 
and  Brighton  Baiiway  Company^  a  prin- 
ciple of  great  importance  was  enunciated 
and  acted  upon  by  Denman,  C.  J.,  whilst 
presiding  at  Nisi  Prius.  According  to  the 
evidence  of  the  plaintiff's  witnesses,  the 
rails  were  not  in  perfect  order  at  the  spot 
where  the  accident  occurred ;  and  one  of 
the  witnesses  stated  that,  in  his  opinion, 
the  train  was  proceeding  at  a  speed  which» 
considering  the  state  of  the  rails  at  this 
spot,  must  be  hazardous. 

In  summing  up,  his  lordship  told  the  jury> 
that  the  exclusive  management  both  of  the  ma- 
chinery and  the  nulway  being  in  the  defendant'^ 
hands,  it  must  be  presumed,  that  the  accident 
arose  from  their  want  of  care,  unless  thejr  gave 
some  explanation  of  the  cause  by  which  it  waa 
produced^— an  explanation  which  the  plaintifi^ 
not  having  the  same  means  of  knowledge,  could 
not  reasonably  be  expected  to  give.  Upon  the 
application  for  a  rule  mn,  it  was  suggested* 
that  this  observation  of  the  learned  judge  con- 
stituted a  misdirection,  as  it  was  in  ^ect  telling 
the  jury,  that  it  lay  on  the  defendants  to  dis- 
prove and  not  on  the  plaintiff  to  prove  negli- 
gence. The  rule  was  granted  to  show  cause 
why  there  should  not  be  a  new  trial  on  thi» 
point,  or  a  nonsuit  entered  in  respect  of  the 
omission  of  notice.  ( )n  showing  cause  against 
the  rule,  however,  the  defendant's  counsel 
stated,  that  they  only  wished  for  the  opinion  of 
the  court  on  the  point  of  notice* 

The  doctrine  laid  down  at  Nisi  Priaa 
did  not,  therefore,  become  the  subject  of 
discussion,  and  cannot  be  said  to  have  ob- 
\  K  5 
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talDed  the  deliberate  sanction  of  the  full 
court;  but  it  is  fortified  by  the  circum- 
stance^ that  the  defendants'  counsel  (of 
whom  the  late  Sir  William  FoUett  was 
one)  declined  to  avail  themselves  of  the 
opportunity  afforded  them  of  questioning 
its  soundness* 

As  regards  the  question  of  notice,  the 
two  decisions  above  referred  to  are  con- 
clusive, that  where  an  action  is  brought 
against  a  company  in  the  capacity  of  car- 
riers, and  not  as  railway  proprietors,  whe- 
ther the  injury  complamed  of  is  done  to 
chattels  or  passengers,  no  notice  of  action 
is  necessary,  under  a  clause  framed  in  the 
same  manner  as  that  above  set  forth. 


NOTICES  OF  NEW  BOOKS. 

The  Orders  of  t/ie  High  Court  of  Chan- 
cery, from  Hilary  Term  1800,  to  Michael- 
mas  Term  1845,  toith  the  Statutes  relating 
to  Pleading  and  Practice  in  that  Court ; 
including  the  Acts  for  taking  Bills  pro 
Confessoy  and  Effectuating  the  Service  of 
Process  on  Persons  out  of  the  Jurisdic- 
tion ;  for  Amending  the  Laws  respecting 
Conveyances  by  Infant  Trustees,  Luna- 
tics, Sfcs  and  for  abolishing  ike  JEqmty 
Jurisdiction  of  the  Court  of  Exchequer  : 
with  Notes  on  the  Decisions  upon  the 
above  Orders  and  Statutes;  and  Exphn 
naiory  Observations.  By  Samubl  Mil- 
tBR,  Esq.,  Barrister-at-Law.  Second 
Edition.  London:  Stevens  &  Norton. 
1845.     Pp.690. 

We  noticed  the  Ist  edition  of  this  work, 
which  appeared  in  the  year  1841.  The 
subsequent  Orders,  particularly  those  of 
May  last,  have  induced  the  author  to  pre- 
pare a  new  edition.  The  former  collection 
commenced  with  the  Orders  of  1828. 
The  present  is  carried  back  to  1800.  During 
the  intervening  period,  however,  but  few 
material  alterations  were  made.  They  are 
as  follow :—  '' 

16th  Feb.  1800,  relating  to  payments 
out  of  court  to  married  women. 

26th  Feb.  1807,  regulating,  and  in 
several  items  increasing  the  fees  of  solicitors 
and  sworn  and  waiting  clerks. 

22nd  April  1811,  regulating  the  ex- 
aminers' fees. 

24th  March  1814.    Particulars  of  sale. 

18th  Jan.  1815.  Solicitors*  attendance 
at  the  hearing  of  causes. 

10th  March  1818.  References  of  an- 
swers for  insufficiency,  &c« 


5th  Aug.  1818.  Costs  of  abandonmg 
motions. 

6th  Dec.  1824.  References  to  the 
masters. 

4th  Nov.  1827.    Lunacy. 

We  give  this  list  in  order  to  show  how 
rarely  any  changes  formerly  took  place  in 
the  practice  and  course  of  proceedings  in 
suits  in  chancery.  The  duties  of  practi- 
tioners in  both  branches  of  the  [professions 
are  now  rendered  much  more  difficult  of 
performance  than  they  were  in  former 
times.  This  is  owing  m  many  cases,  not 
so  much  to  the  uncertainty  of  the  orders 
themselves  (though  sometimes  unavoidably 
defective  from  the  imperfection  of  language 
and  the  impossibility  of  providing  for  every 
possible  contingency)  as  to  the  perverted 
ingenuity  of  parties  who  seek  to  escape 
from  the  effect  of  the  true  intention  of  the 
orders. 

Mr.  Miller  has  continued  the  plan  which 
he  adopted  in  his  first  edition,  and  which 
he  thus  explains  ^* 

"  The  principal  object  of  the  editor  in  the 
compilation  of  this  work  has  been  to  concen- 
trate,  under  distinct  heads,  all  the  new  Orders 
of  the  Court  of  Chancery,  so  as  to  present  them 
to  the  student  and  practitioner  in  a  condensed 
and  classified  form,  together  with  the  various 
decisions  that  have  taken  place  n{>on  each  of 
them  as  have  come  under  the  consideration  of 
the  court  since  they  were  issued. 

"  To  accomplish  his  purpose,  the  editor  has 
adopted  an  alphabetical  arrangement  of  the 
various  proceedings  to  which  the  new  Orders 
relate,  and  under  each  head  has  stated  the  sub- 
stance and  effect  of  all  the  orders  affecting  the 
particular  oroceeding  referred  to  in  it.  Thv8» 
under  the  head  of  Bill  will  be  found,  first,  all 
the  new  Orders  relating  to  amendment  of  bills ; 
then  all  such  as  relate  to  the  dismisssl  of  bills ; 
thirdly,  those  relating  to  the  interrogatones 
now  to  be  inserted  in  hills ;  and  lastly,  those 
relating  to  the  marking  of  bills ;  and  in  the 
notes,  the  cases  that  have  been  decided  upon 
such  of  those  orders  as  have  received  a  judicial 
interpretation. 

<^The  editor  has  been  studiously  careful  to 
render  this  part  of  his  work  as  clear  and  in- 
telligible, and  at  the  same  time  as  accurate  as 
possible ;  and  he  believes  that  sdl  the  orders  an 
correctly  analysed ;  but  in  <Nrder  that  the  reader 
may,  if  necessary,  test  the  accuracy  of  his 
analysis,  should  any  particular  order  come  into 
question,  he  has  invariably  added  the  num* 
ber  and  description  of  each  order,  so  ^^^ 
easy  reference  may  be  made  to  the  order  itself 
in  Uie  Appenc&c 

''  The  editor  was  at  first  desiroiM  of  atranpng 
the  orders  chronologically  as  well  as  alphabeti- 
cally in  the  analysis,  but  ne  soon  found  this  to 
be  impracticable ;  and  as  the  chronologicsl  order 
is  preserved  in  the  Appendix,  there  will  be  little 
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difficnhyin  reSenrng  to  them  in  that  fonn  should 
it  be  deemed  adraSile  so  to  do. 

**  Since  the  Orders  of  1828  have  come  into 
opention,  sereiBl  acts  of  parliament  have  been 
passed  which  have  materially  altered  the  prac- 
tiee  and  proceedings  of  courts  of  equity;  and 
the  editor^  conceiving  it  would  add  to  the  utility 
of  his  work,  has  given  an  abstract  of  them, 
together  with  the  decisions  that  have  taken 
place  upon  them  in  courts  of  equity ;  and  such 
of  the  sections  as  are  likely  to  be  aidverted  to 
in  general  practice  being  set  forth  almost  ver- 
&o^,  a  reference  to  the  acts  themselves  will, 
it  is  hoped,  rarely  be  found  necessary. 

«<In  arranging  these,  the  editor  conceived  it 
would  be  more  convenient  if  the  acts  1 1  Geo.  4, 
and  1  Will.  4,  c.  36,  and  2  Will  4,  c  58,  relat- 
ing to  taking  bills  pro  confesso,  immediately 
followed  the  analysis  of  the  orders,  several  of 
tfadr  enactments  and  the  rules  contained  in 
them  being  intimatelv  connected  with  some  of 
the  new  orders ;  and  those  acts,  therefore,  to- 
gether with  the  acts  for  effectuating  service  of 
process  on  persons  out  of  the  jurismction,  &c., 
form  the  second  chapter.  Then  follow  the  acts 
for  regulating  the  proceed^^s  and  practice  of 
the  Court  of  Chancery,  passed  in  the  late  and 
present  reigns,  and  the  recent  act  for  abolishing 
the  tqantj  jurisdiction  of  the  Court  of  Exche- 
ouer;  and  in  the  last  chapter  are  the  remain- 
der of  the  acts  (the  11  Geo.  4,  and  1  W.  4,  c. 
36,  above  referred  to,  being  one)  usually  deno< 
minated  'Sugden's  Acts.' " 

In  the  preface  to  the  present  editlooy  tl^e 
learned  writer  observes,  that 

"The  advantages  of  the  editor's  arrangement 
by  bringing  together  all  the  orders  upon  one 
subject  under  one  head,  has,  he  believes,  been 
generally  admitted,  and  a  better  proof  of  its 
value  can  scarcely  be  adduced  than  is  furnished 
by  the  fact,  that  a  learned  editor  of  a  recent 
work  on  the  orders  has  thought  fit  to  adopt  it, 
and  without  acknowled^ent. 

*'  In  the  present  edition  are  included  all  the 
orders  from  Hilary  Term,  1800.  The  editor 
originally  intended  to  make  a  complete  collection 
ci  an  existing  orders,  but  on  referring  to  those 
of  the  two  last  centuries,  there  appeared  to  be 
■o  manv  which  in  such  a  collection  ought  to  be 
set  fortn,  and  which,  even  for  reference,  would 
have  been  of  little  use,  that  he  considered  such 
an  arrangement  would  increase  the  bulk  of  his 
work  wHhout  adding  to  its  general  utilitjr; 
mare  particularly  as  Mr.  Sanders  has,  in  his 
fiduable  edition  of  the  Orders,  suppUed  the 
wants  of  the  profession  in  this  respect. 

**  The  editor  has  deemed  it  advisable  to  pre- 
serve all  the  orders  discharged  by  the  first 
Order  of  May,  1846,  as  the  cases  uixm  several 
of  them  may  be  used  as  authorities  in  the  con- 
struction of  existing  orders;  but  he  has  by 
means  of  a  side-note  enabled  the  reader  at  once 
to  see  which  of  the  orders  have  been  discharged, 
and  he  has  confined  his  analysis  to  those  which 
are  io  actual  operation.  He  has  also  added  all 
the  authorities  upon  the  Orders,  and  upon  Sir 
Edward  Sugden's  Acts  up  to  the  present  period. 


"The  Orders  of  May,  1845,  which  are  evi- 
dently  the  result  of  much  labour,  thought,  and 
judgment,  cannot  fail  to  be  highly  beneficial 
both  to  siutors  and  practitioners.  Among  other 
important  amendments,  the  old  and  complicated 
machinery  that  formerly  interposed  a  long  de- 
lay between  the  completion  of  pleadings  and 
tito  hearing  of  a  cause  by  means  of  undertak- 
ings to  speed,  and  rules  to  produce  witnesses 
and  to  pass  publication,  has  been  entirely- 
abolished,  and  a  more  simple  arrangement  sub- 
stituted, so  as  to  ensure  a  speedy  heanng. 
Many  alterations  have  also  been  made  for  the 
purpose  of  expediting  proceedings  generally; 
and  one  essential  benefit  has  invariably  been 
kept  in  view,  viz.,  that  whenever  an  alteration 
has  been  made  in  a  former  order,  however 

aht,  its  place  has  been  supplied  by  a  new  one, 
thus  any  conflict  of  construction  has  been 
avoided.  The  work  of  amendment  will  pro- 
bably not  be  considered  complete  until  the 
whole  of  the  Orders  have  been  consolidated,  and 
one  perfect  code  framed,  and  this  will  doubtless 
follow  in  due  season ;  but  to  remodel  a  system, 
the  growth  of  centuries,  must  necessarily  be 
the  work  of  time  and  deep  reflection ;  and  when 
it  is  considered  that  more  than  four  hundred 
general  orders  have  been  issued  within  the  last 
twenty  years,  while  for  thirty  years  previously 
only  twelve  were  issued,  the  most  importunate 
reformer  must  feel  satisfied  that  there  has  been 
no  lack  of  inclination  to  proceed  wUh  the  work 
of  amendment  and  reconstruction." 

We  think  the  Notes  are  carefully  written; 
the  Analysis  and  Index  will  afford  a  ready 
reference  to  the  several  Orders;  and  the 
work  must  be  peculiarly  useful  to  the  prac- 
titioners of  the  court. 


THE  INCORPORATED  LAW  SOCIETY. 

The  recent  improvements  in  the  plan  of  this 
society  having  been  completed,  the  council 
have  printed  a  short  statement  of  its  origin  and 
progress,  —  its  objccte  and  advantages.'  As 
new  members  usually  join  the  institution  at  the 
beginning  of  the  year,  we  gladly  give  publicity 
to  this  prospectus,  which  is  as  follows; — 

"  The  Incorporated  Law  Society  of  the  United 
Kingdom  is  composed  of  attomc^jTS,  solici- 
tors, and  proctors  practising  in  Great 
Britain  and  Ireland,  and  writers  to  the 
signet,  and  writers  in  the  courts  of  justice  in 
Scotland,  and  of  gentlemen  who  may  have 
voluntarily  retired  from  those  professions. 
"  This  society  was  instituted  in  the  year  1827, 
according  to  the  provisions  of  a  deed  of  settle- 


*  Some  highly  respectable  solicitors  declined 
belonging  to  the  society  whilst  it  remained  in 
the  form  of  a  joint-stock  company.  This  ob- 
jection is  now  removed. 
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ment,  and  in  1831  was  incorporated  by  charter ; 
its  constitution,  under  both,  resembled  that  of  a 
joint-stock  company,  its  members  holding  shares 
m  the  property. 

"  In  the  progress  and  development  of  the 
several  useful  purposes  contemplated  by  the 
committee  of  manaf^rement,  under  the  deed  of 
settlement  and  original  charter,  they  experienced 
considerable  disad\'anta^es  consequent  on  the 
alleged  commercial  character  of  their  under- 
takinff. 

"To  obviate  this  objection,  the  committee, 
with  the  sanction  of  repeated  meetinp^s  of  the 
then  proprietary  body,  were  authorised  to  apply 
for  a  new  charter,  of  a  general  and  collegiate 
nature,  and  to  surrender  the  existing  charter ; 
in  the  prosecution  of  which  objects,  the  com- 
mittee were  gratified  by  a  liberal  renunciation 
on  the  part  of  a  large  majority  of  the  proprietors 
of  their  individual  and  transferable  shares  in 
the  property  and  effects  of  the  institution. 

"  A  new  charter  was  accordingly  granted  by 
her  present  Majesty,  on  the  26th  day  of  Feb- 
ruary, 1845,  by  the  tenor  of  which,  the  consti- 
tution of  the  society  has  been  so  modified  that 
the  individual  rights  and  responsibilities  of  the 
members,  as  proprietors  of  the  former  institu- 
tion, have  become  merged  in  the  corporation, 
and  the  whole  capital  and  possessions,  rents  and 
income,  are  rendered  applicable  to  the  general 
purposes  of  the  society  '  in  promoting  profes- 
sional improvement,  and  facilitating  the  acqui- 
sition of  legal  knowledge.' 

"  By  the  6  &  7  Vict.  c.  73,  the  societjr  is  ap- 
pointed Registrar  of  Attorneys  and  Solicitors, 
and  the  Commissioners  of  Stamps  are  directed 
not  to  grant  any  certificate  until  the  registrar 
has  certified  that  the  person  appl}ang  is  en- 
titled thereto.  Under  this  act,  an  alphabetical 
book  is  kept  by  the  socieiy  of  all  attorneys  and 
solicitors  on  the  rolls  of  the  several  courts  of 
law  and  e(^uit3r.  An  annual  book  is  also  kept 
of  all  apphcations  for  the  registrar's  certificate, 
with  the  name  of  the  court  in  which  each  attor- 
ney  was  admitted,  and  the  date  of  admission, 
.  which  book  is  open  for  inspection  without  fee. 

"  The  judges  of  the  common  law  courts  and 
the  Master  of  the  Roll,  under  the  general  rules 
and  orders  of  court,  have  hitherto  annually  ap- 
pointed twelve  members  of  the  council,  with 
the  masters  of  the  several  courts  of  law,  as  ex- 
aminers of  all  persons  applying  to  be  admitted 
on  the  roll  of  attorneys  and  solicitors. 

"  The  society  has  for  upwards  of  fourteen 
years  pursued  a  course  of  progressive  useful- 
ness, productive  of  essential  and  increasing  ad- 
vantage to  the  profession,  resulting  from  the 
exertions  of  a  recognised  body  of  practitioners 
anxious  to  co-operate  in  promoting  every  mea- 
sure calculated  to  aflfbrd  facilities  for  profes- 
sional practice,  to  remedy  abuses,  and  to  sustain 
the  just  claim  of  their  branch  of  the  profession  to 
the  respect  of  the  community  at  large.  In  further- 
ance of  these  desirable  objects,  the  council  and 
their  different  committees  hold  regular  meetings 
for  conducting  the  general  business  of  the  society. 
They  cause  lists  of  persons  applying  to  be  ad- 
mitted and  re-admitted  attorneys  and  solicitors 


to  be  printed  and  distributed  among  the  mem- 
bers, and  transmitted  to  the  provincial  law 
societies,  in  order  that  improper  persons  may 
be  opposed.  Where  there  is  sufficient  gronDd 
for  opposition,  the  council  undertake  it  on  be- 
half of  the  society,  and  they  also  apply  to  the 
courts  to  have  persons  struck  off  the  rolls  who 
misconduct  themselves  as  attorneys. 

"  They  cause  to  be  printed  and  distributed 
amongst  the  members  all  new  rules  of  court, 
and  other  important  professional  information. 

"  On  their  opinion  being  required  as  to  any 
doubtful  or  disputed  professional  usage,  they 
carefully  consider  the  matter,  and  register 
their  decisions  in  a  book  kept  for  that  purpose, 
which  is  accessible  to  the  members  of  the 
societv. 

"  They  examine  all  bills  brought  into  parlia- 
ment which  relate  to  the  law,  and  state  in  the 
proper  quarter  such  objections  as  occur  to  them, 
and  also  suggest  such  additions  and  alterations 
as  appear  to  them  necessary  for  improving  and 
perfecting  the  proposed  enactments;  and  m 
these  and  the  like  instances  they  take  all  snch 
measures  as  seem  best  calculated  to  promote 
the  general  interests  and  respectability  of  the 
profession. 

"  The  society  already  comprises  a  peat  pro- 
portion of  the  most  respectable  practitioners  in 
town  and  country ;  and  the  council  are  desirous 
!of  calling  the  attention  of  their  professional 
'  brethren  to  the  advantages  affordea  by  the  es- 
tablishment to  the  members  of  the  society,  as 
well  as  the  profession  generallv. 

"Any  gentleman  duly  qualified  accordm^to 
the  charter  may  be  admitted  a  member,  on  beinff 
proposed  by  two  members  of  the  society,  ana 
approved  by  the  council,  and  paying  an  admis- 
sion fee  of  15/.,  and  an  annual  subscription  of 
21.  if  a  town  member,  and  1/.  if  a  country 
member.^ 

•'  Every  member  immediately  on  his  admis- 
sion becomes  entitled  to  the  benefits  resulting 
from  the  institution,  which  comprises  the  fol- 
lowing departments : — 

"  The  Hall, 
open  daily,  from  9  o'clock  in  tha  morning  till 
ten  at  night,  furnished  with  suitable  accommo- 
dations for  transacting  buaineasy  and  with  tfas 
votes  and  proceedings  of  both  houses  of  par- 
liament, London  Gazette,  morning  and  evenio^ 
newspapers,  reviews,  and  other  useful  periodical 
publications. 

"  Here  also  members  of  the  profession  aie 
enabled  to  meet  one  another  by  appointment 
from  distant  parts  of  the  town  or  country  for 
all  purposes  of  business,  and  to  employ  the  in- 
tervals  of  engagements  profitably  as  well  as 
agreeably. 

*'  An  Ante-room  and  Registry  Ojfice, 
for  the  use  of  members  and  their  clerks,  open 
daily  from  9  o'clock  in  the  morning  until  8  at 
night. 

"  In  the  registry  oflSce  are  kept  an  account 


*»  "  A  proportion  of  the  annual  subscription 
is  required  according  to  the  time  of  admission. 
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Of  appeals  in  the  House  of  Lords,  the  pfeneTal 
3nd  daily  cause  papers,  seal  papers,  lists  of 
petitions  in  causes  in  the  courts  of  equity,  and 
in  lunacy  and  bankruptcy,  the  sittings  papers, 
peremptory  papers,  special  papers,  and  papers 
of  nev?  trials  in  the  courts  of  law;  with  a  state- 
ment of  the  business  intended  to  be  pro- 
ceeded in  on  the  following  day,  as  far  as  prac- 
ticable; and  the  earliest  information  of  the 
arrangements  made  by  the  judges  for  the  dis- 
patch of  business. 

'*  Boxes  with  locks  are  provided  in  the  ante- 
room for  members,  in  which  they  may  deposit 
their  papers,  thus  saving  the  trouble  and  ex- 
pense df  carrying  them  to  and  from  the  courts 
and  offices.  Books  are  also  kept  for  entering 
particulars  of  property  to  be  sola  or  purchased ; 
of  money  to  be  lent,  or  wanted  to  be  borrowed 
on  mortgage  or  otherwise ;  of  applications  for 
partners,  and  for  articled,  managing,  and  other 
clerks. 

"  A  suite  of  Rooms, 
for  meetings  of  arbitrators,  or  on  any  other  pro* 
fessional  matter. 

"£iperience  has  proved  this  part  of  the 
institution  to  be  a  great  convenience  to  the 
profession.  In  these  rooms,  also,  business 
which  cannot  be  conveniently  done  in  the  hall 
mav  be  transacted,  and  appointments  made 
with  clients  and  others. 

"  Fire-proof  Rooms  and  Closets, 
for  the  deposit  of  deeds«  &c.  in  separate  boxes, 
or  to  let  to  members  of  the  prolession,  either 
for  temporary  or  permanent  purposes;  each 
renter  having  a  private  key  of  his  own  room  or 
doset  to  which  no  other  person  has  access : 
while  all  the  rooms  are  secured  by  a  pxindpal 
outer  door,  of  which  the  secretary  alone  has  the 
key. 

"if  Library, 

which  is  open  daily,  from  9  o'clock  in  the 
morning  until  10  at  night,  except  on  Saturdays, 
when  it  is  closed  at  4.  It  comprises  a  com- 
plete collection  of  books  relating  to  the  law, 
and  to  tiioae  branches  of  literature  which  may 
be  eoDsidend  as  more  particularly  connected 
with  tlie  profewioa;  such  as  reports  of  pro- 
ceedings in  Uie  several  courts  of  law  and  equity, 
load  and  private  acts,  journals,  and  other  pro- 
ceedings of  parliament;  county  and  local 
histories ;  with  heraldic  publications,  and  other 
matters  of  antiouarian  research,  &c.  About 
6/)00  volmnes  have  already  been  collected^ 
indudisg  the  statutes  at  large,  most  of  the  text- 
books, a  complete  set  of  all  the  reports  both  in 
law  and  equity,  a  great  body  of  county  historv  and 
of  topographical  and  antiquarian  works,  all  the 
Tolumes  printed  by  the  commissioners  on  the 
public  records  of  the  kingdom,  and  the  London 
Gaxette  from  its  commencement. 

*'  In  case  any  book  in  the  Ubrarv  should  be 
wanted  for  OToduction  in  any  of  the  courts  of 
London  or  Westminster,  the  librarian,  or  a 
messenger,  will  attend  with  it,  on  the  request  of 
any  member  of  the  societv. 

**  To  enable  clerks  the  better  to  qualify  them- 


selves  for  examination  previously  to  admission 
the  articled  clerks  of  members  are  admitted  to 
the  library  on  payment  of  an  annual  subscrip- 
tion of  U. 

"  The  advantages  of  such  a  library  may  be 
appreciated  on  consideration  of  the  great  ex- 
pense attending  the  purchase  of  such  books  as 
are  absolutely  necessary  to  an  attorney  or  so- 
licitor for  constant  use ;  whilst  the  possession 
of  a  comprehensive  law  library,  particularly  if 
it  include  parliamentary  publications,  county 
histories,  antiquities,  &c.  is  scarcely  within  the 
compass  of  any  individual,  not  only  on  account 
of  the  expense,  but  also  of  the  want  of  room 
for  it. 

"  Lectures 
on  the  different  branches  of  the  law  are  regularly 
delivered  in  the  hall,  and  are  numerously  at- 
tended by  the  articled  clerks  of  members,  and 
other  students,  who  derive  much  instruction 
from  them;  and  members  themselves  have 
found  them  particularly  useful,  in  consequence 
of  the  various  and  extensive  alterations  which 
have  already  taken  place,  and  are.  still  in  P«>- 
grcss,  as  well  in  principle  as  in  practice,  both 
in  law  and  equity.  , 

"  The  members  of  the  society;  are  cntitied  to 
attend  these  lectures  gratis  ;  while  to  clerks  the 
expense  is  very  moderate,  being  IL  for  each  set 
of  lectures,  or  21  for  the  whole  course  for  per- 
sons under  articles  of  clerkship  to  members,  or 
for  persons  who  have  served  such  clerkship, 
while  they  continue  clerks  to  members,  and  are 
not  practising  on  their  own  account.  The 
articled  clerks  of  gentlemen  not  members  pay 
U.  lOs.  for  each  set,  or  3/.  for  the  whole;  and 
other  students  are  Admitted  on  paving  2/.  for 
each  set  of  lectures,  or  4/.  for  the  whole  course. 
The  lectures  are  delivered  at  eight  o  clock  m 
the  evening,  so  as  to  interfere  as  littie  as  pos- 
sible with  the  business  of  the  day;  and  it  la 
recommended  to  every  clerk  or  student  who 
can  spare  the  time  to  avail  himself  of  such  mi 
opportunity  of  promoting  and  facilitating  ms 
studies* 

"  Chb^room. 
•*  There  is  a  club,  consisting  only  of  membew 
of  the  society  who  have  paid  entrance  fees  and 
annual  subscriptions;  and  any  other  members  of 
the  society  may  become  memoers  on  being  pro- 
posed, b riloted  for,  and  elected,  and  on  payment 
of  the  entrance  fee  of  five  gmneas,  and  an 
annual  subscription  of  five  guineas  for  town 
members,  and  three  guineas  for  country  mem- 

•'The  members  of  the  club,  besides  other 
advantages,  are  supplied  with  dinners  and  re- 
freshments, on  the  plan  of  the  University, 
Athenseum,  United  Service,  and  similar  dubs. 

**  December,  1845."  ^  ,  .. 

[We  lately  stated  the  names  of  the  councU 
elected  at  the  annual  general  meeting,  ^^ 
30  L.  O.,  p.  480.] 


See 


«  "  If  admitted  after  June,  the  subscription 
for  the  remainder  of  the  year  is  three  gumeas 
for  town,  and  two  guineas  for  country  menu 
hers." 
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Liabilihf  ofPrummonal  Baffway  Committee-men* 


LIABILITY     OF    PROVISIONAL 
RAILWAY  COMMirTEE-MEN. 


A  TAST  mass  of  litigation  will  doubtless 
arise  out  of  the  enormous  number  of  pro- 
jects for  railways,  and  we  shall  from  time 
to  time  collect  all  the  information  in  our 
power  for  the  assistance  of  practitioners 
engaged  in  such  cases.  For  the  present 
we  extract  the  following  from  a  useful 
pamphlet  just  published.'' 

'*  The  promoters  of  a  railway  company  hay* 
ing  obtained  a  certificate  of  provisional  regis- 
tration may  act  promsionally ;  1.  e.  they  may 
assume  the  name  of  the  intended  company, 
but  coupled  with  the  words  provisionally  regis- 
tered :  may  perform  all  such  acts  as  are  neces- 
sary for  constituting  the  company,  or  obtaining 
an  act  of  parliament :  may  enter  into  contracts 
for  any  services,  or  the  execution  of  any  works 
which  are  necessarily  required  for  the  establish- 
ing of  the  company,  and  into  contracts  for 
services  in  making  surveys  and  performing  all 
other  acts  necessary  for  obtaining  an  act  of  in- 
corporation (7&8  Vic.  c.  110,  S.23).  Every  per- 
son acting  by  whatever  name  in  the  forming  and 
establishing  a  company,  at  any  period  prior  to 
the  company  obtaining  a  certificate  of  complete 
registration,  is  to  be  considered  as  a  promoter. 
The  names  of  the  members  of  the  committee  or 
other  body  acting  in  Jhe  fornaation  of  the  com- 

Cjf  their  respective  occupations,  places  of 
mess  (if  any),  and  places  of  residence, 
together  with  a  written  consent  on  the  part  of 
every  such  member  or  promoter  to  become 
such,  and  also  a  written  agreement  on  the  part 
of  such  member  or  promoter  entered  into  with 
some  one  or  more  persons  as  trustees  for  the 
said  company,  to  take  one  or  more  shares  in  the 
proposed  undertaking,  which  must  be  signed 
by  the  member  or  promoter  whose  agreement 
It  purports  to  be,  must  be  duly  registered. 
Does  not  a  provisional  committee-man  then  hold 
himself  out  to  tiie  world  as  a  person  whose 
name  and  agreement  have  been  thus  registered, 
and  therefore  as  a  promoter  and  member  of  the 
company  ?  And  is  not  his  havmg  held  himself 
out  as  a  promoter,  evidence  to  go  to  a  jury  of 
his  having  authorised  the  making  of  such  con- 
tracts as  are  contemplated  by  section  23 ;  there 
IS  a  joint-stock  company  of  which  he  allows  his 
name  to  appear  as  a  member;  he  represents 
mmself  as  having  agreed  to  take  a  share  in  the 
company,  as  an  agreement  to  do  so  ought  to  be 
iep;istered  on  his  becoming  a  provisional  com- 
mittee-man ;  and  there  being  no  letters  patent 
or  act  of  parliament  limiting  his  liabilities,  he 
thereby  holds  out  to  the  public,  that  he  has 
^iven  to  the  other  members  of  the  company  and 
Its  agents  authority  to  pledge  his  credit  in  con- 

•  Railway  Rights  and  Liabilities  arising  be- 
M«an  act  of  incorporation  is  obtained.   By  R. 

W.Rtjpatrick,Esq.,Barrister.at.Law.  1845. 
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tracts  necessary  for  the  formation  of  tiie  com* 
pany.  Of  course,  it  will  be  a  question  for  the 
jury,  whether  the  contract  was  tn /oc^  eiOered 
mto  on  his  credit,  without  which  he  could  not 
be  liable ;  and  the  circumstance  of  the  party 
with  whom  the  contract  was  actually  made 
being  a  friend  or  old  customer  of  the  plaintiff; 
the  &ct  of  the  plaintiflf  and  ddisndant  being ' 
personally  unknown  to  each  other,  living  in  dif- 
ferent parts  of  the  country,  and  the  ddfenda&t 
occupymg  no  very  conspicuous  station  in  so* 
ciety,  &c.  would  probably  lead  a  jury  to  infer 
that  in  was  not  upon  his  credit  that  the  work 
had  been  done  or  the  goods  supplied,  for  which 
he  is  called  on  to  pay.  Persons  occupying 
prominent  positions  m  society,  or  well  known 
m  those  parts  of  the  country  where  the  works 
are  being  carried  on,  should,  in  case  they  desire 
to  free  themselves  from  future  liabilities,  ad- 
vertise their  retirement  from  the  committee  in 
the  daily  and  local  newspapers  and  in  the 
Gazette,  and  give  particular  notice  thereof,  when 
possible,  to  those  parties  engaged  in  the  work, 
who  they  may  think  have  possibly  entered  upon 
it  imder  the  idea  that  they  were  the  promoters 
of  the  scheme;  but  as  tnis  involves  in  some 
degree  a  recognition  of  a  previous  liability,  it 
will  of  course  oe  proper  to  consider  in  each  case, 
whether  thdre  is  any  probability  that  the  fact 
of  a  man's  name  having  appearcMl  in  the  list  of 
provisional  committee-men  has  led  any  person 
to  enter  into  a  contract  with  the  company. 

Mr.  Fitzp8trick»  in  a  note,  adds  the  fol* 
lowing  references  to  cases,  wfakh  it  will  be 
useful  to  consult. 

*'  It  may  be  well  to  observe  here,  that  ths 
case  of  a  provisional  committee-man,  since  the 
7  &  8  Vict.  c.  1 10,  in  no  way  resembles  that  of 
the  defendants  in  Fox  v.  Clifton,  6  Bing.  776, 
and  Fitchforth  v.  Daois,  5  M.  &  W.  2,  and  that 
class  of  cases ;  they  only  decided  that  parties 
consenting  to  become  members  of  a  company 
in  a  certain  event  which  never  happened,  could 
not,  where  they  gave  no  authority  to  puhlieb 
their  names  as  engaged  in  the  getting  up  of  the 
company,  be  sued  in  respect  of  dc^ts  contracted 
by  the  original  promoters.  Since  the  ac^ 
parties  registered  as  being  oomnnttee-men,  and 
having  consented  to  taioe  a  share  in  the  pro- 
posed company,  wiU  be  liable  to  aU  debts  con- 
tracted with  the  company  as  such,  in  respect  of 
things  necessary  for  its  mrmation,  whether  their 
names  have  been  advertised  or  not.  With  re- 
spect to  the  liability  of  a  provisional  committee- 
man, apart  from  the  act,  it  may  be  observed,  that 
in  the  cases  of  Wood  ▼.  Duke  ofArnk,  7  Scott, 
N.  R.  885 ;  and  Lake  r.  Duke  ^  Argyle,  U 
L.  J.  R.  75,  the  two  latest  cases  upon  the  point, 
there  was  evidence  of  attendance  at  meetings 
held  for  the  purpose  of  the  formation  of  the 
company ;  and  that  in  the  latter  case  the  Duke 
read  from  the  chair  a  resolution  ordering  the 
work  for  which  tiie  action  was  brou^t ;  and 
this,  coupled  with  the  feci  of  his  havmg  con- 
sented to  his  name  being  advertised  as  pnssident 
of  the  association,  was  hdd  to  he  endence  to 
go  to  the  jury  that  the  plaintiff  was  justified  in 
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presmnii^  that  tiha  Duke  had  aoihoriaed  the 
paitj,  by  whom  the  order  for  the  work  was 
girei],  to  make  the  contract  in  his  behalf. 
There  was  in  that  case  some  evidence  of  such 
authority  apart  from  the  publication  of  his 
name ;  aa  the  Duke  signed  the  resolution  order- 
ing the  work,  and  beinff  present  at  the  meeting* 
might  be  presumed  to  nave  taken  part  at  what- 
ever was  done  there,  so  that  that  case  does  not 
decide  the  point,  whether,  if  he  had  barely 
allowed  his  name  to  be  advertised,  he  could 
have  been  held  to  have  led  the  plahitiff  to  be- 
lieve in  his  having  authorised  the  contract;  but 
even  then  it  would  seem  difficult  to  say  that  the 
case  could  be  withdrawn  from  the  jury,  where 
the  contract  was  for  things  absolutely  necessary 
to  the  formation  of  the  company/' 


LAW  OF  ATTORNEYS. 

PROTESSIONAL     RESPONSIBILITY.  —  I6N0- 
RANCB. — NCGLIOENCE. 

It  w^  a  wise  and  just  remark  of  Lord 
Mansfield,*  that  '^  an  attorney  ought  not 
to  be  liable  in  cases  of  reasonable  doubt." 
He  is  bound  to  show  reasonable  skill  and 
reasonable  diligence.  Under  the  bead  of 
skUl, — if  he  should^  for  example,  advise 
his  client  that  his  eldest  lawful  son  was 
not  his  heir  at  law,  and  damage  arose,  the 
aolicitor  showing  ignorance  eo  gross  would 
be  reaponsible ;  because  his  profession  im- 
plies a  guarrantee  of  reasonable  skill  in 
the  law,  and  any  one  reasonably  skilled  in 
the  law  must  know  that  the  eldest  legiti- 
mate son  is  the  heir.  So  as  regards  dili- 
gence, A  solicitor's  profession  implies  an 
undertaking  of  reasonable  diligence ;  but 
this  does  not  mean  that  he  shall  be  obliged 
to  make  good  to  his  client  every  loss  which 
the  client  may  perhaps  be  able  to  show 
might  have  been  averted  by  an  excessive 
BMndmty  or  an  extraordinary  exercise  of 
T^Iaoee  and  activity.  It  is  useless  to 
pat  cases  by  way  of  illustration,  since  we 
Ittve  a  recent  decision  of  tlie  House  of 
Lords,  m  a  number  just  published  of 
Messrs.  Clark  &  Finnelly's  Reports,^  show- 
ing the  opiDiont  of  the  law  peera  on  the 
aobyect.  The  qoestion  arose  upon  a 
Scotch  appeal ;  but  the  principles  which 
govern  cases  of  this  sort  are  precisely  the 
same  on  both  sides  of  the  Tweed.  And 
tbere&re  we  cannot  do  better  than  give  a 
short  summary  of  the  speeches,  in  the 
Qidev  of  their  delivery.  Tbe  action  had 
fa«m  brought  against  a  writer  to  the  signet 
at  Edkbin^,  fbr  an  alleged  error  or  mis- 


take committed  by  him  as  attorney  or 
solicitor  for  the  plaintiff. 

Lord  Brougham  swd,  itVas  of  the  very  es- 
sence  of  such  an  action  that  there  should  be 
negligence  of  the  description  which  we  call 
crassa  negligentia'-4hBt  it  should  be  gross. 
And  as  regarded  want  of  skill,— the  same  noble 
and  learned  person  intimated,  that  if  an  ^^^ 
ney  were  to  display  ignorance  of  the  A,  B,  C 
of  his  profession,  and  damage  consequently 
ensued,  he  should  be  bound  to  repair  it;  but 
otherwise  an  action  would  not  lie. 

Lord  CampbeU  entered  more  fully  into  the 
question,  observing,  "  that  in  an  action  such  as 
Uiis  by  the  client  affainst  the  professional  ad- 
viser, to  recover  damages  arising  from  the 
misconduct  of  the  professional  adviser,  there 
was  no  distinction  whatever  between  the  law  of 
Scotland  and  the  law  of  England.  The  law 
must  be  the  same  in  all  countries  where  law 
has  been  considered  as  a  science.  The  pro- 
fessional adviser  has  never  been  supposed  to 
guarantee  the  soundness  of  his  advice.  Agamst 
the  barrister  in  England  and  the  advocate  m 
Scotland  no  action  can  on  such  grounds  be 
maintained ;  but  agsdnst  the  attorney,  the  pro- 
fessional adviser,  an  action  may  be  maintamed. 
But  it  is  only  where  he  is  guilty  o(  gross  negh- 
gence;  because  it  would  be  monstrous  to  say 
that  he  is  responsible  for  even  falling  into  what 
must  be  considered  a  mistake.  You  can  only 
expect  from  him  that  he  will  be  honest  Mid 
diligent.  It  would  be  utterly  impossible  that 
you  could  have  a  class  of  men  who  would  g;ive 
a  guarantee  binding  themselves,  in  advising 
upon  suits  at  law,  to  be  always  in  the  right 

The  Lord  Chancdhr,  cwicurring  m  these 
views,  rested  his  opinion  shortly  upon  tlua 
ground,  —  that  "  when  an  action  is  brougnt 
against  an  attorney,  he  is  Kable  merely  m  cases 
where  he  has  shown  a  want  of  reasonable  skiU, 
or  where  he  has  been  guilty  of  gross  negh- 
gence." 


4  Burr.  2060. 
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REAL  PROPERTY  LEGISLATION. 

7b  the  Editor  of  the  Legal  Observer. 

Sir,— I  am  aware  that  anything  I  can  say  or 
do  in  connexion  with  the  subject  1  am  about  to 
mention,  would  be  of  little  or  no  avail ;  at  the 
same  time  I  cannot  but  grieve  to  see  you  fight- 
ing alone,  or  neariy  so,  against  the  bold  and 
thoughtless  innovators  on  ourlaws— to  see  you 
year  after  year  opposing  and  exposing  the 
visionary  and  unsound  measures  of  these  woulo- 
be  wise  legislators,  who  think  that  the  snn  oi 
knowledge  and  wisdom  has  only  risen  wim 
themselves. 

It  is  truly  lamentable  to  consider  the  state 
the  laws  of  this  country  will  shortly  get  into— 
they  are  becoming  unsettled,  and  I  think  it  re- 
quires very  little  foresight  to  predict,  that  great 
uncertainty  and  confusion  must  ensue.  It 
cannot  be  wbe  legbfai^n  to  pass  acts  whieh 
people  may  adopt  or  not  as  they  mav  think 
proper— all  kws  should  be  clear  and  decisive. 
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and  acts  of  paitiament  to  be  looked  upon  with 
respect  should  be  strict  and  binding,  leaving 
little  or  nothing  for  private  interpretation  and 
construction. 

With  respect  to  the  modes  of  dealing  with 
real  property,  the  nearer  we  approach  uniformity 
the  better,  but  it  is  impossible,  unless  you  make 
possession  of  property  or  the  receipt  of  the 
rents  and  profits  an  absolute  title  to  such  pro- 
perty, to  shorten  the  forms  of  assurances  much, 
or  to  improve  upon  the  old  forms. 

I  shall  say  no  more,  but  thank  you  for  all 
your  endeavours  to  oppose  the  innovations 
already  made,  and  to  promote  the  real  interests 
and  advantage  of  the  owners  of  property  and 
the  profession  to  which  I  belong. 

A  Constant  Reader* 


PERPETUAL  COMMISSIONERS. 

The  Lord  Chief  Justice  has  been  pleased  to 
appoint  the  following  gentlemen  as  Perpetual 
Commissioners,  under  the  abohtion  of  Fmcs 
and  Recoveries  Act : — 

Anthony  Adey,  Wotton-under-Edge,  Glog- 

John  Beeching,  Tunbridge  Wells. 
Thomas  Bum,  jun.,  Sunderland. 
James  Frederick  Beaver,  Salford. 
John  Crews  Dudley,  Oxford. 
William  Flamank,  Newton  Abbott. 
Fairfax  Franckm,  Attieburgh,  Norfolk. 
Thornton  Fenwick,  Stockton. 
Thomas  Houghton  Hodgson,  Carlisle. 
Richard  Lambert,  Newcastle-upon-Tyne, 
ibomas  Henry  Morgan,  Chepstow. 
David  Manser,  Rye. 
John  Owen,  Manchester. 
William  Henry  Reece,  Birmingham. 

Henry  Cawdron  Stenton,  SouthweU,  Not- 
tmgham. 

Charles  Sharood,  Hurstperpoint,  Sussex. 

John  Saxelbye,  Kingston-on-HuU. 

John  Taunton,  Oxford. 

James  Wood,  Bradford,  York. 

William  Wood,  Pontefract. 

Robert  Benjamin  Whcatley,  Staines. 


NOTES  OF  THE  WEEK. 

RESTORATION     OF    MINISTERS     AND    LAW 
OFFICERS. 

The  changes  which  have  taken  place  in  ihe 
Cabinet  since  we  last  addressed  onr  readers, 
extraordinary  as  they  were,  do  not  concern  us 


to  notice,  further  than  to  put  on  record  that 
Lord  Lyndhurst  continues  to  be  Lord  Chan- 
cellor, Sir  Frederic  Thesiger  the  Attorney- 
General,  and  Sir  Fitzroy  Kelly  the  Solicitor- 
General  of  England,  and  that  Sir  Edward  Sug- 
den  still  holds  the  Great  Seal  of  Ireland,  and 
no  change  has  taken  place  in  the  other  law 
offices,  either  there  or  in  Scotland. 

Although  the  dignitaries  and  officers  of  ikt 
law  thus  remain  at  their  several  posts,  the  re- 
stored premier  has  yet  to  make  his  arrange- 
ments ^th  them.  The  Lord  Chancellor  may 
not  agree  with  the  minister  on  the  great  ques* 
tion  which  occasioned  the  recent  resignationior 
his  lordship,  after  his  late  severe  indisposition, 
may  choose  finally  to  retire  from  office.  In 
either  case  it  is,  we  believe,  quite  uncertain  who 
will  be  the  noble  lord's  successor. 


It  may  be  convenient,  for  future  reference, 
to  state  the  dates  of  resignation  of  each  of  the 
great  leaders.  That  of  Sir  Robert  Peel  took 
place  on  the  IQth,  and  of  Lord  John  Russell 
on  the  20th  instant. 


Parliament  has  been  proroffoed  from  the 
30th  mstant  to  Thursda^y  the  22nd  Jamuiry, 
and  it  will  then  assemble  *'  for  the  dispatch  of 
business."  The  promoters  of  railways  will  re- 
joice at  this  arrangement. 


LEGAL   OBITUARY. 

Dec.  17 — John  William  Smith,  Esq.,  of  the 
Inner  Temple,  Barrister-at-Law,  aged  38; 
author  of  many  useful  works ;  amongst  others, 
of  the  well-known  "Leading  Cases ''—in  the 
notes  to  which,  especially  in  the  2nd  editioDi 
great  research,  learning  and  judgment  are  dis- 
played. He  was  the  author  also  of  a  Compen- 
pendnm  of  Mercantile  Law,  now  in  the  3rd 
edition ;  also  of  an  Epitome  of  the  Law  of 
Patents,  and  an  Elementarv  view  of  the  Pro- 
ceedings in  an  Action  at  Law :-— all  of  them 
excellent  of  their  kind. 

Mr.  Smith  was  for  three  years  the  Common 
Law  Lecturer  at  the  Incorporated  Law  Society, 
where  he  much  distinguished  himself  for  the 
judicious  choice  of  his  subjects,  and  the  skilful 
and  accurate  manner  in  wluch  he  treated  them. 
He  was,  indeed,  one  of  the  comparatively  few 
men  whom  the  whole  of  the  profession  united 
in  esteeming  as  amongst  the  soundest'lawyers 
in  Westminster  Hall.  His  loss  vs  much  re- 
gretted by  an  branches  of  the  profession. 
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Dee.  21.  — John  Teesdale,  Esq.,  solicitor. 
He  had  been  in  practice  upwards  of  42  yean, 
baTing  been  admitted  on  the  roll  in  1803.  He 
was  the  senior  partner  in  the  eminent  firm  of 
Teesdalc,  Symes,  Weston,  and  Teesdale.  He 
vas  solicitor  to  the  Duchy  of  Lancaster,  the 
Corporation  of  the  Trinity  House,  the  London 
Dooc  and  other  public  companies.  From  its 
coomiencement  he  was  one  of  the  most  efficient 
members  of  the  committee  of  the  Incorporated 
Law  Society,  and  served  the  office  of  Chairman. 
Aa  a  further  proof  of  the  esteem  in  which  he 
was  held  by  his  brethren,  he  was  honorary 
secretary  to  the  Lowtonian  Society  and  the 
City  Solicitors'  Club.  He  possessed,  indeed, 
the  universal  respect  and  refi^ard  of  all  who 
knew  him, -whether  members  of  the  bench,  the 
bar,  or  his  own  branch  of  the  profession. 

We  have  also  to  express  our  regret  at  the  death 
of  Mr.  Thomas  Ellis  Adlington«  formerly  one 
of  the  sworn  clerks  on  the  equity  side  of  the 
Court  of  Exchequer,  and  since  its  abolition  one 
of  the  senior  clerks  in  the  Registrar's  Office  in 
Chancery.  He  died  on  the  16th  instant,  aged 
45.  He  was  nephew  to  the  late  Mr.  Adlington 
of  Bedford  Row. 


TKKS  OP  COUNBELS'  CLERKS. 

A  question  has  been  raised  before  the  Master 
of  the  Rolls,  relating  to  the  right  of  the  clerks 
of  Queen's  counsel  to  retain  7s.  6d.  for  a  con- 
ference fee  instead  of  55.,  as  stated  in  Lord 
Cottenham's  Order  of  5th  Nov.  1840.  The 
matter  i»  xmd6r  consideration,  and  we  shall  ad- 
veit  to  it  in  an  early  number. 


RECENT  DECISIONS   IN  THE    SUPE- 
RIOR  COURTS, 

aSPOXTXD    BT    BARRISTERS    OF    THB    SEVERAL 
COURTS. 

HolU  €oait. 

27th  articls  of  order  16  of  1845. 

When  the  time  wthin  which  a  plaintiff  is 
eBtUled  to  procure  the  master's  report  upon 
exceptions  for  insufficiency  has  expired 
tgithout  the  report  having  bven  procured, 
throuffh  the  accidental  error  cf  the  plaintiff, 
m  rrferring  the  exceptions  to  the  wrong 
master,  the  court  made  an  order  rrferring 
the  exceptions  to  the  master,  notwithstanding 
the  kqfse  of  time. 

This  waa  a  motion  for  an  order  to  refer 
exceptions  to  the  defendant's  answers  for  in- 
suffidency,  to  Sir  W.  Home,  imder  the  follow- 
ing drcumstances  :  —  Three  applications  had 
been  made  in  the  cause,  at  diiSerent  times,  for 
further  answer,  lliese  applications  had  been 
made  bdCore  Sir  W.  Home,  The  answer  was 
put  in  on  the  25th  of  April  last:  numerous 
exceptions  were  taken  to  it  for  insufficiency, 
which  were  filed  on  the  9th  of  June ;  and  on 
the  20di  of  that  month  an  order  was  obtained 


referring  them  to  the  master.  But  by  an  acci- 
dental oversight  they  were  referred  to  the 
master  in  rotation,  who  was  Master  Brougham. 
On  the  30th  of  June,  a  warrant  was  taken  oirt 
to  attend  before  Master  Brougham  on  the  2nd 
July,  when  the  plaintiff  appeared,  but  was 
stopped  from  proceeding  by  the  objection  that 
the  exceptions  ouj?ht  to  have  been  referred  to 
Sir  W.  Home.  On  the  same  day  the  error  m 
the  irference  was  corrected,  and  a  warrant 
taken  out  to  attend  before  Sir  W.  Home  upon 
the  4th.  On  that  day  Sir  W.  Home  was  pre- 
vented from  hearing  the  exceptions  by  the 
funeral  of  Sir  W.  FoUett,  and  could  not  give 
the  plaintiff  another  day  before  the  1 1th,  when 
it  was  contended  that  the  fourteen  days  allowed 
by  the  12th  Order  of  1828  (answering  to  the 
27th  article  of  the  16th  Order  of  1845)  having 
expired  on  the  4th,  the  order  must  be  con- 
sidered as  abandoned.  The  master  being  of 
this  opinion,  a  motion  was  made  on  the  21st 
of  July,  that  the  exceptions  might  be  referred 
to  Sir  W.  Home,  notwithstanding  the  delay 
which  had  taken  place.  The  motion  stood 
over  till  the  first  day  of  last  term,  to  procure 
an  affidavit  that  the  error  in  obtaining  the  order 
of  reference  was  accidental ;  and  it  again  stood 
over  till  this  day  to  give  the  plaintiff  time  to 
answer  affidavits  in  opposition,  which  had  been 
filed  by  the  defendant. 

Mr.  Kindersley,  for  the  motion. 

Mr.  Greene,  contri. 

Lord  Langdale  made  the  order,  expressing 
himself  satisfied  that  the  error  and  consequent 
delay  was  purely  accidental. 

Tuck  V.  Raymond,  Dec.  10,  1845. 

Viw-atftattMlIoi  of  fittglanlr. 

COSTS.— DISCOVBRY.  — BILL  TO   PBRPBTU- 
ATE   TB8TIMONY. 

Of*  a  bin  to  perpetuate  testimony  :  if  no  com- 
mission has  been  issued,  the  defendant  ts 
entitled  to  his  costs  of  the  discovery  given, 
although  he  has  examined  witnesses  m  chief. 
The  same  rule  is  applied  in  this  respect  to  a 
bill  to  perpetuate  testimony  as  to  a  bxU  for 
discovery  only. 

This  waa  an  application  for  the  costs  of  so 
much  of  a  bill  to  perpetuate  testimony,  as  re- 
lated to  the  discovery  given  in  the  cause.  No 
commission  had  been  issued,  the  witaessea 
having  been  examined  in  London,  but  the  de- 
fendant had  examined  witnesses  in  chief. 

Mr.  Cooper  and  Mr.  Jervis  for  the  motion, 
contended,  that  the  costs  of  the  discovcrv  wid 
of  the  examination,  were  quite  distinct,  and  that 
the  defendant  had  a  right  to  the  former  since 
no  commission  had  been  issued,  notwithstand- 
ing the  examination  of  the  witnesses.  T^^ 
cited  Anon.,  8  Ves.  69;  I  Newland's  Ch.  Pr. 
391,  2nd  ed. ;  2  Fow.  Ex.  Pr.  296;  and  1 
Sid.  Smith's  Pr.  504,  2nd  ed. 

Mr.  Rogers,  contri,  contended,  that  the  j^- 
sage  cited  firom  Newland  showed,  that  m  a  biU 
to  perpetuate  testimony  the  right  claimed  did 
not  exist,  where  the  defendant  had  used  the 
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lull  for  hkB  awn  purpose^  as  he  bad  done  in 
Ihia  case. 

Tlie  Viee-Chmeenor  said,  he  did  not  see  any 
difference  between  a  bill  of  dtscovery,  and  one 
to  perpetuate  testimony;  efidmce  ndtfbt  be 
taken  in  each.  He  thought,  therefore,  that  the 
same  rale  must  be  apj^ed  to  each,  and  the 
defendant  have  his  costs  of  the  discovery. 

Skrmey.PmoeU.    Dae.  15, 1846. 


OBDER  114   OF  1845.— DISMUSAL   OP  BILL. 

This  was  a  notion  to  dismiss  the  bill,  <ni 
liie  ground  diat  more  than  two  months  and 
fiiar  weeks  had  elapsed  since  the  reidication 
iuul  been  ffled,  and  that  the  pfadntiff  had  taken 
nofoither  step.  The  replication  was  filed 
before  the  new  orders  came  into  openition,  and 
no  snbposna  to  njoin  had  been  filed. 

Mr,  SotUhgate,  for  the  motion. 

Mr.  WUcom,  oontriu 

Hn  Hotumr  refosed  die  motion.* 

Uemming  v.  DmgwMU,  Dec.  17, 1846. 


X 


(Before  the  Four  Judges.) 

XOmEY  HAD   AND    RBCSTVXD.  —  8TAVB- 
HOLDBB. — CHOSB   IN  ACTION. 

Several  persons  subscribe  Mms  qf  mom^  to 
Mde  the  event  of  a  horse-race.  The  money 
is  deoosHed  m  the  hmds  of  a  stakeholder, 
JBach  party  draws  a  ticket  coutauumg  the 
name  qfa  korae,  and  the  momegis  to  be  paid 
to  the  person  who  draws  the  winner  of  the 
race.  A,  draws  the  ticket  containinsf  the 
name  of  the  wsmmng  horse,  and  transfers 
his  ticket  to  B.,  who  sues  the  stakehoider  tn 
an  action  of  money  had  and  received.  Held, 
that  B,  could  not  recover  against  the  stake- 
holder, on  the  grounds  that  there  was  no 
privity  between  the  parties  in  the  first  in- 
stance, and  that  the  tranrfer  ofA,*s  interest 
in  the  ticket  to  B.  was  a  mere  assignment 
of  a  chose  in  action. 

This  was  an  acdon  for  money  had  and  re- 
ceived. A  number  of  persons  subscribed  to  a 
Derby  lottery.  Each  person  paid  a  certain 
mn  of  money,  and  had  allotted  to  him  a 
ticket  containing  the  name  of  one  of  the  hones 
that  were  entered  for  the  race.  The  defendant 
was  the  stakeholder,  and  it  was  his  duty  to  pay 
the  money  subscribed  to  the  person  who  draw 
the  winning  home.  A.  B.  drew  the  ticket 
containing  the  name  of  the  horse  which  won 
the  race^  and  he  transferred  his  ticket  to  the 
{daintifir,  who  claimed  the  amount  of  the  sub- 
<acriptions  fiom  the  defendant  At  the  trial  the 
ijt^tiffwas  nonsuited,  on  the  ground  that 
there  was  no  privity  of  contract  between  the 
plaintiff  «ad  the  defendant,  the  plaintiff  not 
being  the  person  ^o  paid  the  money  to  the 
defendant,  or  who  drew  the  ticket  containing 
the  name  of  the  hone  which  won  the  nee. 


Mr.  Pigott  applied  for  a  rule  to  show  eatue 
why  the  nonsuit  should  not  be  set  aside  and  a 
new  trial  had.  The  defendant  is  under  an 
obligation  to  pay  over  the  money  subsoibed  to 
the  pereon  who  presents  the  tioLSt  containiog 
the  name  of  the  horse  which  wvm  the  race. 
The  defendant  is  in  the  situa^n  of  a  pezaon 
who  acts  for  a  principal  who  is  unknown  at 
the  time.  As  soon  as  such  penon  is  ascer- 
tained by  the  production  of  the  prq^  ticket, 
the  defendant  is  legally  responsible  to  him  fi>r 
the  money  deposited  in  his  nands. 

Cur.  ado.vuU, 

Lord  Denman,  C.  J«,  delivered  Judgment.— 
This  was  an  action  in  the  form  of  money  liad 
uid  received,  to  recover  a  sum  of  money  wbich 
it  was  alleged  the  defendant  undertook  to  pay 
to  the  ^nnnner  of  a  subscription,  such  winner 
being  known  by  holding  the  ticket  containing 
the  name  of  the  horse  that  won  a  race  at 
Epeom.  There  was  an  objection  to  the  plain- 
tiff recovering,  on  the  ground  that  he  was  not 
the  person  who  had  paid  the  money  to  the  de- 
fenaant  and  drawn  tne  ticket  with  the  name  of 
the  winner  on  it.  It  is  contended,  therefoie, 
that  the  plaintiff  cannot  recover  for  want  of 
privity  between  him  and  the  defendant  in  the 
first  instance.  The  defendant  held  the  money 
for  the  benefit  of  the  person  who  originally 
subscribed*  and  he  remained  liable  to  that  per- 
son alone.  There  is  nothing  in  the  fact  that 
that  person  assigned  his  interest  in  tbe 
ticket  Itself  to  the  plaintiff,  for  that  is  a  meie 
assignment  of  a  chose  io  action.  The  nonsoit, 
therefore,  was  rigiht,  and  the  ral^  for  s>  nev 
trial  must  be  refused. 

Rule  refasea. 

Jofier  V.  Porfcr,  Midiadmas  Tenn,  1845. 


See  LoveU  v.  Blew,  ante,  p.  157. 


IBttttn'f  9tnr(  Vraetite  Cto«rt. 

AFFIDAVIT  SWORN  BEFORE   CONSUL. 

^  A  British  consul,  resident  abroad,  has  autho- 
rity to  administer  oaths  and  take  qfidaciU 
only  in  those  cases  in  which  oaths  and 
qfidavits  may  be  taken  and  ndmimsterei  ^ 
a  magistrate  tn  England.     Held,  iherefort, 
that  an  afidavit  of  service  of  a  rule  toshw 
cause,  sworn  before  the  British  consul  d 
Paris,  is  not  receivable. 
Swann  had  obtained  a  rule  to  show  aras 
why  a  scire  facias  should  not  issue  to  iwije  a 
judgment  more  than  fifteen  yean  old;   and  he 
now  (Nov.  24)  moved  to  make  the  rule  abio* 
lute,  upon  (amongst  others)  two  affidavits, -- 
one  of  them  being  an  affidavit  of  service  ofUie 
rale  nin  upon  one  of  the  defeadaats  in  rm, 
and  purporting  to  have  been  sworn  before  m 
sealed  by  the  British  consul  resident  at  tttt 
city;  and  the  other,  an  affidavit  made  wj^ 
gentleman  in  the  Foreign  Office,  in  Dov^>>'^ 
Street,  verifying  the  signature  and  seal  ofte 
consul,  and  deposing  that  the  ]^enon  befeoie 
whom  the  firsUmentioned  affidavit  was  swoo 
held  tiiat  office.    It  wm  submitted  that  an 
affidavit  of  service  so  sworn  and  verified  w 
praperiy  looeivable,  inasmuch  as  by  the  law  ot 
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Fnnoe  no  m^gittxata  in  that  coimtiy  could 
adnunitter  an  oaih.»  Itit  true  that  in  ar/Kirfe 
ladjf  Hutekkuon,  4  Binff.  606,  tha  Common 
Pleas  held,  that  an  affidavit  of  the  caption  of  a 
fine,  taken  before  a  British  consul  at  Boulogne, 
was  insufficient ;  but  in  the  subsequent  cases 
€£Davy  v.  Maliwood,  2  M.  &  6.  424»  and  in 
n  Piekersoia,  6  M.  Sc  G.  250,  that  court  re- 
eeired  affidavits  verifying  certificates  of  the 
acknowledgment  of  deeds  by  maizied  women, 
under  the  statute  S  &  4  W.  4,  c.  74,  s.  85 ; 
although  in  the  former  case  the  affidavit  was 
awoni  at  St.  Petersburg,  before  die  British  con- 
sidthcre  resident,  and  in  the  latter  at  Moscow, 
befine a  penon  described  as  the  "minister  of 
Ac  British  chapel,  Moscow."  [Pattesfm,  J.— 
In  Le  VeuT  v.  Berkeley,  2  Dowl.  &  L.  31, 
we  seem  to  have  held,  that  the  British  consul 
at  Paris  has  no  authority  to  take  affidavits  in 
general.^]  But  in  that  case  neither  Davy  v. 
MaUwoody  nor  the  fiict  that  in  France  a  magis- 
trate baa  no  power  to  administer  an  oath,  were 
fcrougbt  under  the  notice  of  the  court.  [Petf- 
*ew«,  J.  —  A  consul  derives  his  authority  to 
administer  an  oath  from  the  stat.  6  Geo.  4,  c. 
87,8.  20;  and  in  ex  parte  Lady  Ihttekinson  it 
was  determiiied  that  this  statute  only  gave 
him  authority^  to  administer  such  oaths  as 
might  be  administered  by  a  magistrate  in  Eng^ 
land.  Now,  an  English  magistrate  would  have 
no  powBf  to  take  such  an  affidavit  as  that  in 
^untion.]  Nor  would  he  to  take  affidavits  in 
lunacy;  yet  in  L^ce  Sambr^s  ca$e  many  affida- 
▼its^  sworn  precisely  as  in  the  present  case, 
were  received  by  the  Court  of  Chancery. 
[PatUBtM,  J. — I  do  not  see  how  the  Court  of 
or  aiqr  other  court,  can  give  autho- 
rity to  administer  an  oath.  The  recent  cases 
in  the  Common  Pleas  arose  upon  ex  parte  pro- 
ceedings under  tiie  stetute  3  Sr  4  Will.  4,  c. 
74.  This  is  a  very  strong  measure,  and,  if 
sanctioned,  would  go  the  length  of  authorizing 
an  affidavit  to  be  sworn  before  any  consul  in 
the  world,  or  even  before  the  captain  of  a  ship 
on  the  high  seas.] 

Cur,  adv.  raft. 

PaUetom,  J.,  on  Nov.  25,  said,  I  have  spoken 
to  the  Lord  Chief  Justice  of  the  Common  Pleas 
upon  the  recent  cases  in  that  court,  and  his 
kffdship  thinks  that  the  practice  allowed  by 
them  was  not  intended  to  extend  beyond  cases 
of  acknowledgment  under  the  statute  3  &  4 
W4  4,  c.  74,  in  which  it  had  been  thought 
that  the  usual  rule  might  be  relaxed.  So  Jis 
Peas  v.HerMejr  is  directly  in  point;  andcon- 
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ueqaenHy,  the  afiblant  in  question,  as  at  pro- 
sent  sworn,  is  insufficient. 

Afterwards,  upon  the  application  of  8tra», 
The  rule  was  enlarged. 

WUUamM  V.  Weleh  and  another,  Michaelmas 
Term,  Nov.  24  &  25, 1845. 


*  But  thia  fiict  was  not  embodied  in  die 


^  But,  from  the  report  of  this  casein  5  Q.  B. 
83€,  it  would  seem  that  the  court  came  to  no 
dedskm  upon  the  point ;  for  Lord  Denman,  C. 
J.,  (p.  841)  ia  there  reported  to  have  only  said 
that  he  *'  did  not  feel  warranted  in  saymg  that 
the  Common  Pleas  were  wrong  in  ex  parte 
Ijad§  ffttfdUatcm."  And  the  report  then  states 
that  the  other  judges  concurred. 


Cx(|c4tter. 

SHSRrrP*S   9BS6.  —  KXXP   OF   H0R8XB 
6AIZBD. 

^  A  sheriff  haoing  seized  horses  mnder  a  fieri 
facias,  a  third  party  claimed  themj  wAer»* 
«pofi  an  interpleader  order  ^eas  madederm^ 
wg  the  sheriffnpon  payment  of  a  certain  smm 
into  court,  and  of  his  ''possessionwsoney,"  fl> 
deliver  the  horses  to  the  claimant.  MeldL 
that  the  sheriff  had  no  right  to  detain  ike 
horses  until  he  wat^  paid  for  their  keep* 

A  RULE  had  been  obtained  calling  on  one 
Webster,  an  officer  of  the  sheriff  of  Westmor- 
land, to  show  cause  why  he  should  not  refund  to 
one  J.  Safton  the  sum  of  three  guineas,  allmd 
to  have  been  extorted  from  him  as  fees  under 
colour  of  a  writ  of  fieri  facias.  It  appeared 
that  the  sheriff  having  seised  certain  horses  by 
virtue  of  a  writ  oifi.fa.,  J.  S.  set  up  a  daimto 
^  honea,  upon  winch  the  sheriff  took  out  a 
summons  under  the  Intarpleader  Act,  (1  &  2 
Will.  4,  G.  58,  s.  6,)  snd  on  the  27th  Augua^ 
1845,  Plan,  B.,  ordered  "  that  on  the  claimant 
paying  into  court  the  sum  of  30/..  or  finding 
security  to  that  amount,  and  on  payment  to  the 
sheriff  of  the jMMsfastioii  money  from  the  date  of 
the  order,  the  sheriff  should  withdraw  from 
possession  of  the  goods  seized, — ^the  nlaintiff  to 
pay  the  possession  money  up  to  the  date  of  the 
order,  and  the  claimant  from  thence  until  the 
pajsnent  of  mon^  into  court  or  security  given  ; 
and  that  in  default  thereof,  the  sheriff  to  be  at 
liberty  to  sell  the  goods  and  pay  the  proceeda 
of  the  sale  into  court ;  that  a  feigned  issue  be 
tried  at  the  next  assizes  for  Westmorland  be- 
tween J.  S.,  Uie  cktimant,  and  the  plaintiff  in 
the  action,  as  to  whether  the  goods,  when 
seised,  were  the  goods  of  the  claimant."  On 
the  1st  September,  J.  S.  paid  30/.  into  court, 
pursuant  to  the  above  order,  but  the  sheriff's 
officer  refused  to  deliver  up  the  horses  imless 
he  was  paid,  in  addition  to  his  possession 
money,  the  sum  of  three  ffuineas  for  the  keep 
of  the  horses  from  the  27 tn  August  to  the  1st 
September.  The  feigned  issue  remained  un- 
tried. 

Tesspie  showed  cause.  —  A  sheriff  is  entitled 
to  the  costs  of  the  keep  of  cattle  which  he  has 
taken  in  execution.  {^Alderson,  B.— If  betakes 
the  cattle  of  a  third  puty,  he  has  no  right  to 
detain  them  until  he  is  paid  for  their  keep.] 
It  is  not  yet  determined  to  whom  the  horses 
belong.  [Pollock,  C.  B.— The  sheriff  has  been 
ordsreid  to  deliver  back  the  goods  to  the  claim- 
ant,  and  he  must  do  so.]  He  had  lawful  po8« 
session  of  the  horses,  and  consecjuently  a  lien 
for  th^  keep,  in  addition  to  his  possession 
money.    [Alderson,  B.— He  can  have  no  lien» 
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for  the  order  directs  him  to  give  up  the  horses 
on  receinng  possession  money.] 

Atkinson,  in  support  of  the  rule.  —  The  she- 
riff gained  no  property  in  the  horses  as  against 
the  owner,  and  consequently  was  under  no 
ohlipation  to  feed  them.  It  the  horses  had 
died  for  want  of  food,  the  sheriff  would  not 
have  been  liable,  as  it  was  the  owner's  duty  to 
keep  them.  The  term  "possession  money''  has 
a  certain  definite  meaning,  and  does  not  in- 

t elude  the  keep  of  animals  taken  in  execution. 
Pollock,  C.  fi.— The  master  reports  to  us  that 
le  should  have  allowed  this  charge  under  the 
following  head  in  the  table  of  fees  made  in 
pursuance  of  the  1  Vict  c.  55,  "  For  any  duty 
not  herein  provided  for,  such  sum  as  one  of 
gie  masters  of  the  Court  of  Queen's  Bench  or 
Exchequer  may,  upon  special  application, 
allow."]  Under  that  provision,  the  sheriff 
should  have  made  a  special  application  to  the 
court  or  a  judge  for  on  allowance  of  these 
costs. 

Pollock,  C.  B— The  court  will  ultimately  do 
justice  between  the  parties,  when  the  feigned 
issue  is  disposed  of.  In  the  mean  time,  the 
Question  is,  whether  a  sheriff  who  is  ordered  to 
dehverup  cattle  upon  being  paid  "  possession 
money,"  has  a  right  to  claim,  in  addition,  the 
keep  of  the  cattle.  He  has  no  such  right. 
When  the  parties  were  before  the  learned  judge 
at  chambers,  the  sheriff  might  have  asked  to 
be  allowed  these  expenses,  and  if  the  judge 
thought  it  right,  he  would  have  ordered  ac- 
cordmgly.  The  rule  must  be  absolute,  with 
costs. 

GaskeUy.Sefton.  Exchequer.  Michaelmas 
lerm,  Nov.  24,  1845. 


MASTERS  EXTRAORDINARY  IN  CHAN- 
CERV. 

Fmn  ioth  Nov.  to  D^e.  19th,  1845,  both  inelurive, 

mth  datet  when  gautted. 
Chalmers.  Charles  Boom,  Wegton-mper-Mare.  Dec. 

Chipperfield,  Robert  George,  Canterbury.   DecS. 

Damant,  Henry,  Coweg,  Isle  of  Wight.    Dec.  19. 

Oldacres,  Robert  John  Francis,  Leicester.    Dec. 
lo. 

Kodham,  Francis,  Wellington,  Somerset.    Dec.  16. 
Tliomw,^  William  Morgan.  Langbarne.  Carmarthen, 

Willi..  David  Thomaa.  Winalow,  Bucks.    Dec.  16. 


DISSOLUTIONS  OP  PROFESSIONAL  PART- 
NERSHIPS. 

Prtm  tSth  Nov.  to  Dee.  19th,  1845,  both  inclutive, 

with  dates  when  gaxetted. 
Barrett.  Joseph  RadcUffe,  and  Charles  Candell,  7. 

Coptba  I  Court,  Throgmorton  Street,  Attoroevs 

•nd  bohciiors.    Dec.  19. 

England.  Thomas,  and  John  Beaumont,  HeUawell, 
Hudderafield,  Atloraejs  and  SoUcilora.    Dec. 


Msnden,  Jofan/and  John  Moors  Janson,  Wdrefield, 
AttomevB  and  Solicitors.    Dec.  IS. 

Melland,  William,  and  John  Bradabaw,  Chester- 
field, Derbj.  Attorneys,  Solicitors,  and  Con- 
veyancers.   Dee.  16. 

Parkinson.  Frederick  Kidman,  and  John  BoDd 
Hajton,  Gray*B  Inn,  Attorneys  and  Solicitors. 
Nov.  fS. 

Shaw.  George  Ledger,  and  Frederick  John  Reed, 
59,  Friday  Street.  Cfaeapaide.     Nor.  28. 


BANKRUPTCIES  SUPERSEDED. 

From  iSih  Nov.  to  Dee.  19th,  1845.  both  ineUuive, 
with  dateg  when  gazetted. 

Francis.  Henry  Feock,  Cornwall,  Agent    Deo.  12. 

Greenstock.  George.  Weston-super-Mare,  Iron- 
monger.   Dec.  13. 

Ledgard.  Edward,  Morefield,  York,  Oil  Crosber 
and  Wire  Drawer.    Dec.  19. 

May,  Samuel,  and  Pryce  Motteram,  Shrewsbary, 
Drapers.    Dec.  9. 

Simpson,  Thomas,  Stourbridge,  Worcester.  Lirery 
Stable  Keeper.    Dec.  If. 

Sutoliffe,  John.  jun..  Halifax,  York.  Rectifier.  Nor. 
«5. 

Swallow.  Joshua,  Manchester.  Share  Broker.  Dec. 

Thomas,  Samuel,  21.  Comhill.  Bullion  Merchant. 

Dec.  9. 
Wood,   Constantine.   formerly  of  Ryde,   Isle   of 

Wight,  Hotel  Keeper,    l>ec.  12. 


BANKRUPTS. 

From  t&th  Nov.  to  Dee.  19tK  1845,  both  inelunvef 
with  datet  when  gauttedm 

Atkins.  George,  LiTorpool,  Brewer.  Caenove,  Off. 
Asa. ;  BridgerSc  Co.,  68,  London  Wall ;  Dodge, 
Liverpool.    Nov.  28. 

Baldwin,  Benjamin,  Henry  Street,  Liverpool,  end 
of  Old  Jewry,  London,  Warebonaeman.  Fol- 
Utt,  Off.  Ass. ;  Mardon  k  Co.,  Cbristchurch 
Chambers.  Newgate  Street.   Dec.  2. 

Bond.  George.  Coffee  House  Hotel,  Epsom.  Li- 
cenced Victualler.  Bell,  Off.  Ass. ;  Pile,  Castle 
Street,  Holborn.    Not.  28. 

Bromily,  John.  Bolton-le-Moors,  Lancaster,  Mana- 
facturer.  Hobton,  Off.  Ass. ;  Sutton,  Princess 
Street,  Manchester;  Gioutr,  Bo1u»d.    Dec  2. 

Buckley.  Ralph.  Dobcross  Lane,  within  Saddle* 
worth.  Woollen  Cloth  Manufacturer.  Young, 
Off.Ass. ;  Spinh,  Great  James  Street,  Bedford 
Row;  Red/earn,  Oldham;  Middleten,  Leeds. 
Dec.  12. 

Bntterworth,  Jamea,  Mancheater,  Plnmbor.  Heb- 
lOR,  Off.  A8s.;JoAfU0n&c  Co.,  Temple;  Kershaw 
&  Co..  Mancheater.    Dec.  12. 

Charles,  Henry,  Manchester,  Commission  Agent,  and 
Share  Broker.  Hobton,  Off.  Aas. ;  fearnhead, 
Clifford's  Ion ;  J.  snd  W.  Andrewt,  Manches- 
ter. Dec.  19. 

Clark,  John,  Crescent.  Minories,  Merchant.  •/«&"• 
ton.  Off.  Ass.;  MarUnk.  Co.,  Mincing  Lane. 
Dec.  2. 

Collins,  John,  Salford,  Common  Brewer.  Pott,  Off. 
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Am. ;  Gregory  &  Co.,  Bedford  Row ;  Coaptr, 
Manchester.    Dec.  19. 

Cooke,  Mule,  of  Denton,  Mtncbester,  Joiner, 
Builder,  &c.  Frtuer,  Off.  Ass. ;  darki  &  Co., 
SO,  Lincoln's  Inn  Fields;  Brooh,  Asbton-under- 
Lyne.    Not.  28. 

Cooke,  William,  White  Lion  Inn,  Egham,  Victu- 
aller. Ildwardty  Off.  Ass. ;  Buchanan,  1,  Wal- 
brook  Buildings,  Citj.   Nor.  S5. 

Cordaroj^  Frederick,  Ltrerpool,  Hatter.  Cbsfnoos, 
Off.  Ass. ;  MimhuU,  Adelaide  Buildings,  Liver- 
pool ;  Vincent  &  Co.,  London.    Dec.  16. 

Craft,  George,  Hitcbio,  Herts,  Baker.  Turqnand, 
Off.  Ass.;  ChappeU,  Quality  Court;  BentUy, 
Hitcbin.    Dec.  19. 

Kdirards,  John  Charies,  59,  Condnil  Street,  St. 
Geom,  Hanorer  Square,  Bill  Broker.  Oroom, 
OC  Ass. ;  Godd^n,  John  Street,  Bedford  Row. 
Dee.  IS. 

EDsij,  William,  Kidderminster,  Ironfounder. 
Ftdlpjf,  Off.  Ass. ;  Beyeott  &  Co.,  Kiddermin- 
ster; Beeee,  New  Street,  Birmingham.  Dec. 
IS. 

EIUs,  Thomas,  Wisbech,  St.  Peters,  Ely,  Boot  and 
Shoemaksr.  Johmon,  Off.  Ass.;  Fiadgate  Sl 
Co,  Essex  Street.    Nor.  S8. 

EUiott,  John,  Brandon  Hill,  Bristol,  Coal  Merchant. 
Jeraamn,  Off.  Ass.;  HaueU^  St.  Stephen's 
ATenee,  Bristol.    Dec.  5. 

Erans,  John,  234,  High  Street,  Shoreditoh,  Cheese- 
monger. Joknum,  OC  Ass*;  Athley,  Shore- 
ditch.    NoT.S5. 

Fay,  William,  Stall  Street,  St  James,  Bath,  Inn- 
keeper. Shattocky  Bath ;  De  Medina,  Argyll 
Square.     Dec  IS. 

Findlcy,  Thomas,  Manchester,  Plasterer  end 
Painter.  Pott,  Off.  Ass. ;  J.  and  W,  Andrew, 
Mancheater.    Dec.  19. 

Foirestsr,  Thomas  H'Lareo,  8,  Gresham  Street, 
Woollen  Factor.  Groom,  Off.  Ass. ;  Sola  &  Co., 
68,  AMermanbory.    Nor.  28. 

Friedkuiakey,  Theodore,  Birmingham,  Chandler. 
Cknttie,  Off.  Ass. ;  Conor,  Binningham.  Dec. 
9. 

Gamble,  Henry,  Grimstone,  Norfolk,  Grocer.    Bel- 

Aer,  Off.  Ass. ;   BiU  k  Co.,  St.  Msiy  Axe. 

Dec  9. 
Gill,  WHUsm,  Leadenhall  Market,  Poulterer.    Tut- 

fuand,  Off.  Ass. ;  Itppef (i,  Paneras  Lane.  Dec. 

16, 

Graham,  George,  Thomas  Addama,  and  Michael 
Bogle  Macfarlane,  Cheapside,  Calico  Printers. 
FoUeti,  Off.  Ass.;  Brace,  24,  Surrey  Street, 
Sizaad.    Dec.  19. 

Herris,  Hemy,  SS,  Leman  Street,  Goodman's  Fields, 
Teacher  at  the  Jews*  Orphan  Asylum.  Ed- 
wardiy  OtL  Ass.;  Wateon,  Great  Winchester 
Street,  City.    Dec.  IS. 

IleDswel],  Thomas  Ibbetson,  James  Nortcliffe,  and 
John  Beaumont,  Hellawell,  Thomhill  Briggs, 
Haiifttx,  York,  Dyerc  Hope,  Off.  Ass. ;  Tay- 
lor, Nicholas  Lane;  CUgg,  Bradford;  Oariss, 
Leeds.    Deo.  16. 

Howe,  John,  West  Bromwioh,  Linen  Draper. 
BHtUtton,  Off.  Ass. ;  Lloyd^  Milk  Street ;  Bart 
Utt,  Birmingham.     Dec.  19. 

Hnlnte,  James,  Foantsin  Street,  Manchester,  Paper 
Dealer.  Hobeony  Off.  Ass.;  Ahbott,  Charlotte 
Street,  Bedford  Square ;  Atkimon  &  Co.,  Nor- 
folk Street,  Manchester,    Dec.  16. 


Hnmphryes,  William, 58,  Haymarket,  Hotel  Keeper^ 
Graham,  Off.  Ass. ;  Lowis,  Arundel  Street, 
Strsnd.    Dec.  16. 

Ues,  Cbarlea,  1,  Lewinsmesd,  S,  Lower  Maudlin 
Lane,  Bristol,  Grocer  and  Baker.  Hudion, 
Bloomabury  Square ;  Hopktnt^  Bristol.  Dec. 
9. 

Jessop,  Jsmes,  Princes  Plsce,  Netting  Hill,  and 
William  Johnson,  Queen's  Road,  Holloway, 
Builder.  Bekher,  Off.  Aas.;  Keighley,  77, 
Basinghall  Street.    Dec.  19. 

Jonea,  Michael,  48  and  49,  Tbeobald'a  Row,  Grocer. 
Bell,  Off.  Ass. ;  MUes,  Brunswick  Place,  City 
Road.    Dec.  16. 

Kearton,  William,  13  and  14,  Lambeth  Street, 
Spitalflelds,  Cheesemonger .  Belcher,  Off.  Ass . ; 
Hutchitpn,  Crown.  Court,  Threadneedle  Street* 
Dec  16. 

Kelsey,  John,  Mancheater,  Joiner  and  Builder. 
Frater,  Off.  Ass.;  Feamhead,  Clifford's  Inn; 
J,  and  W,  Andrew,  Manchester.    Dec.  19. 

Lang,  Lacy,  and  Ann  Bayley  Smith,  33  and  11, 
Charter-house  Sqnsre,  fiioarding-bouse  Keep- 
ers. Johmon,  Off.  Ass.  ;  Hindmanh  (c  Co., 
Jewin  Crescent.    Nof.  S8  and  Dec.2. 

Leadbitter,  John,  Mancheeter,  Merchant,  Manu- 
facturer of  ShirtingB,  aod  Caliooes.  Fraser, 
Off.  Ass.;  Abbott,  10,  Charlotte  Street,  Bedford 
Square ;  Atkinton  it  Co.,  Manchester.  Deo. 
19. 

London,  William,  sen.,  and  William  London,  jun., 
Exeter,  Curriera.  Hemaman,  Off.  Ass.;  Tor* 
roll,  St.  Martin'a  Lane,  Exeter.    Nor.  26. 

Le  Roy,  Eugene,  61,  Upper  Norton  Street,  Portland 
Place,  Wine  Merchant.  Johnson,  Off.  Ass. ; 
Lewie,  Wilmington  Square.    Dec.  5. 

Lewis,  John,  Tipton,  Stafford,  Grocer.  Valpy,  Off. 
Aaa. ;  Motteram  &  Co.,  Birmingham.  Dec. 
19. 

Lewis,  William,  Bamsley,  York,  Tobscconist  and 
Tea  Dealer.  Hips,  Off.  Ass. ;  Sudlow  &  Co., 
Chancery  Lane.    Dec.  9. 

Lingard,  Frederick,  18,  New  Elret,  Durham^ 
Teacher  of  Muaic.  WakUy,  Off.  Aas. ;  Brig- 
nal,  Durham;  Hartley,  Southampton  Street, 
London.    Dec.  12. 

Little,  Geoxge,  7,  Southampton  Terrace,  Oamden 
Town,  Omnibus  Proprietor.  Edtoordf,  Off. 
Ass.;  Hardman,  IS,  Bowling  Green  Street, 
Kennington.    Not.  S5. 

Luce,  Cbarlea  Kendal,  Draper.  Pennell,  Off.  Ass. ; 
Cbm6o,  9,  Staple  Inn.    Dec  9. 

Mann,  Joseph,  Warwick,  Grocer.  WMtmore,  0£ 
Ass.;  Niche,  Warwick;  Smith,  40,  Temple 
Street,  Birminghsm.    Dec  5. 

Maylard,  John,  ISO,  Fetter  Lane,  Grocer.  Edtcarde, 
Off.  Ass. ;  JohTUon,  4,  Walcot  Square,  Lam* 
both.    Dec.  S. 

M'Dermott,  James,  Albert  Public  House,  Gny^a 
Inn  Lane,  Victualler.  Graham,  Off.  Ass.; 
Hunt,  Bamard*8  Inn.    Dec.  5. 

Moger,  Thomas,  Holborn  Hill,  and  of  Coventiy 
Street.  Haymarket,  Poulterer.  Bell,  Off.  Ass. ; 
Kiu  &  Co.,  Fenchurch  Street.    Dec.  1«. 

More,  Richard,  Norwich,  Coal  Mercl^ant.  Tur- 
quand,  Off.  Aas.;  Jay,  Buck1«rsbuxy.  Nor. 
So. 

Mortimer,  Thomas,  East  Lane,  Wslworth,  Vic- 
tualler. Johmon,  Off.  Ass.;  Harpur,  Ken- 
nington Cross.    Dec  9* 
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Ooklestoiit  William^  liTerpool,  Hide   Menhtfit. 

r«m«r,  Off.  Am.;   Norrit  &  Co.,  Btrtlett's 

Baildings;  Narrti»  LiFeipool.    Peo»9. 
Pelmer,  Andravr^  Feltvrell,  Xorfolk.  Druggist.  Tur^ 

^umnd,  OfL  Am.  ;  laumom  &,  Co.,  40,  Norfolk 

Street*  Strand.    Nov*  SB. 
Phillips,   Ssmael,   Kinflrsron- upon*  Hull,   Hatter. 

Hoptp  OC  Aiis.4  Cipa  8c   Co.,  Gf«y*s  Inn; 

CoUftek  &  Co.,  Hull;  Htr^aU  &  Co^ Leeds. 

Pool,  ThomM,  9,  PrinoeM  Road,  Notttog  Hill, 
Builder.  Groom,  0£  Ass. ;  Wright,  Cook's 
Court,  LinoolnVi  Inn.    Dec  16. 

Pope,  John,  formerly  of  Backfields^  Bristol,  then  of 
Horfield,  Gloucester,  then  of  Montpelier,  Bvin- 
tol.  Lime  Bamer,  Sco*  Budmn^  Bloomsbnry 
SqnsM;  Hopkmi,  Bristol.    Deo.  9* 

PonltoD,  John,  jnn.,  Chapel  Street,  Luton,  Beds. 
Stmr  Hat  Manufwtuiw.  (Sfnw,  Off.  Am.; 
MeMTS.  Dynsh  Lineoki's  Inn  fields^  War- 
nag,  Luton.    Dee.  9. 

Batnett,  Thomas,  Camhridge,  Tailor  and  Robe 
Maker.  FoUm,  Off.  Am.;  IFtlUn,  S^  Fumi- 
Talli  Inn  ;  HmU,  Cambridge.    Deo.  9. 

Redwood,  Edward,  jun.,  now  of  16,  Windmill 
Street,  Lambetb,  and  late  of  91,  Upper  King 
Stieet,  Bloomsbnry,  China  and  GlaM  Dealer. 
JSaU,  Off.  Aes. ;  Long,  King  Street,  Cheapnde. 
De&t. 

Reynolds,  James,  FaaEskerley,  Farmer.  Bird,  Off, 
Am.;  Bridger  &  Co.,  London  Wail;  Dodg9, 
Fenwick  Street,  Liverpool    Dec.  16. 

Robinson,  Henry,  2,  Copthall  Chambers,  Share 
Broker.  OroAoai,  Off.  Am.  ;  Sjniier,  Gunomile 
Street.    Nor.  S8. 

Roper,  John  Laud,  High  Street,  Rochester,  linen 
Draper.  FoiUU,  Off.  Ass.  ;  Badham  &  Co., 
Yerulam  Buildings,  Gray's  Inn.     Nqf.  25. 

Rothchild,  Joseph,  late  of  the  Lower  Arcade  Bristol, 
Watch  Maker.  Hudun,  Bloomsbuxy  Square ; 
HopUns,  hriBtcL    Dec.  IS. 

Rowbotbam,  Henry,  and  Robert  Johnson.  Ken- 
worthy,  Brinksway,  oMr  Stookport,  ChMter. 
Hobimi,  Off.  Am.;  Gregory  &  Co.,  Bedford 
Row;  Hitchtoek  Su  Co.,  Manchester,  Dee.  12. 

Russet,  Charles  Joseph,  Ludlow,  Salop>  SoriTener. 
BUtieUon,  Off.  Am.  ;  Jifotteram  &G0.,  Bonnet's 
Hill,  Birmingham.    Nor.  25. 

Samford,  Frederick,  Manchester,  Woollen  and 
Linen  Draper,  &c.  Pott,  Off.  Am.;  Reid, 
Bread  SteMt,  ChMpaide ;  Sale  6c  Co^  Man- 
cbeater.     Dee.  9. 

Sheppard,  Robert  Watson,  Ensham,  Oxford,  Inn- 
keeper aod  Auctioneer.  FolUtt,  Off.  Ass.; 
Pownall  6c  Co.,  Suple  Inn;  H.  and  J.  Watth, 
Oxford.    Deo.  9. 

Smith,  Thomas,  and  George  Smith,  Bishop  Auck- 
land, Ironmongers  and  Plumbers.  Wmkley, 
Off.  Am.;  Houif,  NewoMtle-upon-Tyne;  Oroe- 
6y&Co.,3,  Church  Court,  Old  Jewry.  Nor. 
28. 

Spedding,  Robert  George,  59,  Queen  Street.  Cheap, 
aide,  and  Bush  Lane,  Zinc  Manufacturer. 
Ttftquandf  Off.  Am.  ;  Taylor,  12,  North  Build- 
ings.  Dec.  9. 
Spong,  John,  Ookham,  Surrey,  Coal  and  Timber 
Merchant.  Pvnnell,  Off.  Ass. ;  Jordeum,  2,  St. 
Mary-aUHiU,  Lraidion.  Deo.  5. 
T«ylor,  William  Guy,  and  Elisabeth  Guy,  Lord 
Street,  Liverpool,  Hoaiera.    Morgan^  OSL  Ass, ; 


iZied, Friday  Street, Cheapaide;  Greatfejr, Castle 

StTMt,  Liverpool.    Dee.  2. 
Taylor,  Frederick,  9,  Orange  Street,  Red   Lbn 

Square,  Wax  and  Tallow  Chandler.    BeU,  Off. 

Ass.;    Afsy,   Queen's   Square^    Bloomsborj. 

Dec.  12. 
Tiicker,  Arthur  flfentheonibe,  and  George  Muriel 

Bid  well,  Melcombe  Regis,  Donet,TeaDealera. 

Green,  Off.    Am.;    Knight,    17,    BttingfaiU 

Stvett ;  CM  &Ca.,1,  New  Inn,  Strand.    Dec; 

9* 
Wsdhams,  ChariM,  40,  Charlotte  Street,  Poidiad 

PlMS,  New  Road,  'Carpenter.      Groom,  Off. 

Ass.;  Geiwi,   South  Molten  Street,  Ozfoid 

StTMt.    Nov.  25. 
Winnren,  John,  S2,  George  Street,  HenoTerSqnaR^ 

Surgeon.      Whitmore,   Off,  Am.;  Buehanm, 

Bssingfaall  Street.    ffbT»t6. 
Watt,  George,  8,  Old  Jewry,  Linen  Factor.    Grm, 

Off,  Am.;  Lawrenee   ft  Co.,   Bucklertbory. 

Deo;  12. 
Whitworlh,  Frederick,  Shawforth,  Rochdale,  CottoB 

Manufacturer.    Pott,  Off.  Am.  ;  Clarke  &,  Co., 

20,  Uncoln'alnn  Fields;  WhUohmd,  Rochdale. 

Dee.  12. 
Willisms,  John  Dyer,  2,  Newcastle  Street,  Farring* 

don  StrMt,  Blwking  Manufacturer.    Edmtrdtt 

Off.  Am.;   iliMtJii,  25,  St,  Swithin's  Lane. 

Dec  9. 
Woodfaams,  John,  47  and  60,  Higb  Street,  Poitind 

Town,  Plumber.    Groom,  Off.  Am.;  Chamber- 

layne.  Great  James  Street,  Bedford  Row.  Nor. 

25. 


THE  EDITOR'S  LETTER  BOX. 

Wb  think  that  a  party  wishing  to  spend  the 
last  year  of  his  clerkship  with  a  firm  in  London, 
not  &e  agents  of  the  country  attorneys  to  whom 
he  is  articled,  must  be  assigned  to  make  such 
last  year  a  legal  service.  The  country  attomeys 
cannot,  we  think,  authorise  a  London  finn  to 
be  their  agent,  merely  for  the  purpose  of  such 
service.  There  must  be  a  bond  fide  profesnonal 
agency. 

We  are  not  aware  that  an  attorney's  derk, 
(not  articled,)  if  allotted  to  serve  in  the  militia 
can  daim  any  exemption  as  such  derk. 

We  have  found  room  this  week  for  the  Ictten 
of  some  of  our  correspondents,  but  others  are 
unavoidably  deferred. 

We  shall  probably  further  enlarge  our  space 
with  the  new  year,  and  thus  be  enabled  to 
adopt  some  suggested  additions,  particnbrly 
that  of  the  Digest  of  Cases. 

We  "cordially  thank  our  subsmbcre,  boA 
old  and  new,  for  their  friendly  support,  and  for 
the  trouble  they  take  in  assistmg  our  kbours, 


^e  Hesal  Ob^et^et^ 


SATURDAY,  JANUARY  3,    1846. 


"  Quod  nmeis  ad  iroi 
Pertinet,  et  neacire  malum  est,  agitamui.'* 

HoaAT. 


PARLIAMENTARY  PRACTICE  RE- 
GARDING  RAILWAY  BILLS. 


SUBSCRIBERS*  AGREEMENT. — PARLIAMENT- 
ARY  CONTRACT. 

The  standing  orders  of  both  houses  re- 
quire that  an  estimate  of  the  expense  of 
proposed  railway  works  be  made,  and  that  a 
subscription  be  entered  into,  under  the 
parliamentary  contract,  "  to  three-fourths 
the  amount  of  the  estimate/  This  merely 
means  that  the  parties  are  to  be  bound  to 
the  extent  specified. 

But  the  standing  orders  are  not  satisfied 
with  seeing  that  the  parties  are  bound. 
They  further  require  that  a  deposit  shall 
be  made ;  both  as  affording  some  indication 
of  solvency  on  the  part  of  the.  projectors, 
and  also  as  giving  a  sort  of  guarantee  to 
parliament  that  the  scheme  for  which  its 
sanction  is  sought  will,  if  adopted,  be 
carried  into  ultimate  execution. 

With  a  view  to  these  objects,  the  stand- 
ing orders  which  were  in  force  in  the 
beginning  and  towards  the  close  of  last 
session  required  that  a  sum  equal  to  one- 
twentieth  part  of  the  amount  subscribed 
should  be  deposited  in  the  Court  of  Chan- 
<%i7;  to  which  requisition  the  Lords 
annexed  this  additional  provision,  namely, 
^  that  not  less  than  three-fourths  in  num- 
ber of  the  subscribers  should  pay  up  their 
shares  of  such  deposit.'^  It  was  therefore 
not  sufficient  that  a  sum  of  money  equal 
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to  a  twentieth  part  of  the  amount  sub- 
scribed was  proved  to  be  standing  to 
credit  of  the  promoters  in  the  Court  of 
Chancery.  It  was  indispensable  to  show, 
not  merely  that  that  sum  was  placed  there, 
but  "  that  three-fourths  in  number  of  the 
subscribers  had  paid  up  their  shares  of  it :" 
— an  exaction  peculiarly  preposterous,  and 
one,  moreover,  which  would  have  operated 
as  a  great  hardship  and  injustice,  did  it  not 
admit  of  being  easily  evaded.  It  was  ob- 
noxious, however,  as  encouraging  a  juggle 
whereby  parties  who,  perhaps,  had  not  one 
farthing  to  rub  against  another,  were 
enabled,  by  the  connivance  of  others  who 
were  affluent,  to  make  a  show  of  paying, 
in  their  own  names,  what  in  fact  was  the 
money  of  those  who,  for  the  salvation  of 
the  scheme,  were  obliged  by  an  artifice  to 
give  a  colourable  compliance  to  the  de- 
mands of  this  ill-considered  order.  No 
wonder,  then,  that  it  has  since  been  super- 
seded, as  will  presently  appear. 

In  the  vain  hope  of  repressing  the  rage 
of  speculation,  and  lightening  the  load  of 
railway  business  in  parliament,  it  was  de- 
termined, in  August  last,  to  require  double 
the  amount  (^  these  deposits ;  that  is  to 
say,  to  require  that  a  sum  equal  to  one- 
tenth,  instead  of  one-twentieth,  of  the 
amount  subscribed  should  be  deposited  in 
the  Court  of  Chancery,  as  a  preliminary  to 
be  proved  to  the  satisfaction  of  the  com- 
mittee appointed  to  ascertain  compliance 
with  the  standing  orders.  This  important 
regulation  was  adopted,  we  believe,  by  the 
Commons  first,  and  by  the  Lords  after. 
The  order  made,  however,  was  not  in- 


182 


Parliamentary  Practice  Regarding  Railway  Bills, 


tended  to  be  retrospective.  It  would  have 
been  monstrous  to  extend  its  operation  to 
companies  constituted  under  the  old  regu- 
lation. Accordingly,  a  line  was  drawn. 
Now  the  thing  to  be  lamented  is,  that  the 
two  houses,  in  their  wisdom,  did  not  think 
it  proper  or  expedient  to  agree  as  to  this 
line.  And  thus  has  arisen  the  unhappy 
embarrassment  to  which  we  adverted  in 
our  article  of  last  week. 

It  is  necessary  to  look  very  criticaTTy, 
and  to  consider  very  carefuUj,  the  orders 
thus  made  in  August  last,  before  the  diffi- 
culty to  which  they  have  given  birth 
be  fully  appreciated. 

The  order  of  the  Lower  House  says  that 
one-tenth  part  of  the  amount  subscribed 
shall  be  deposited,  "provided,  hofrever, 
that  this  order  shall  not  apply  to  any  rail- 
way bills  which  have  been  before  parlia 
ment  during  the  present  session,  and  which 
may  again  be  introduced  in  the  next  ses- 
sion :  or  which  are  already  provisionally 
registered;  or  the  subscription  contract 
for  which  may  be  already  executed,  or 
partly  executed,  on  the  29th  day  of  July 
but  with  respect  to  such  bills,  a  sum  equal 
to  one-twentieth  of  the  amount  subscribed 
shall  be  deposited." 

Here,  therefore,  is  a  saving,  not  only  of 
cases  which  were  actually  before  parlia- 
ment last  session,  but  of  cases  of  provi- 
sional registration,  or  in  which  the  con- 
tracts were  executed  or  partly  executed 
on  or  before  the  29th  of  July.  For  these, 
by  this  order  of  the  Commons,  a  deposit 
of  one-twentieth  part  will  be  sufficient. 

But  by  the  Lords'  order,  dated  7th 
August  last,  a  deposit  of  one-tenth  is  re 
quired  of  all  railway  companies,  excepting 
such  as  had  their  bills  before  parliament 
in  the  last  session.  Not  a  word  is  said 
about  those  then  provisionally  registered, 
or  whose  contracts  may  have  been  exe- 
cuted on  or  before  -the  29th  of  July : 
these,  unless  their  bills  were  before  the 
legislature  in  the  last  session,  are  by  the 
Lords'  order  bound  to  show  a  deposit  of  a 
tenth,  and  not  merely  of  a  twentieth,  part 
of  the  amount  subscribed. 

In  this  confliction  of  standing  orders, 
three  distinct  courses  have  been  suggested 
for  adoption,  where  parties  are  within  the 
protection  of  the  Commons'  order,  but 
beyond  that  of  the  Lords*  order. 

One  course  is,   to  make  a  deposit  of  a 

'-^^S  f^P^i^iT^  before  going  to  the  House  of 

-..•MKomoSs.     This,  where  it  is  practicable, 

.  seefiQs  bys  far   the   safest  course,  and  its 

-^N   .  adoptioi^4^  facilitated  by  the  circumstance 


of  its  being  no  longer  necessary  now  to 
show  (as  was  formerly  indispensable)  that 
•*  three-fourths  in  number  of  the  subscri- 
bers have  paid  up  their  shares  of  the 
deposit."  This  objectional  requisition  is 
not  continued  in  the  standing  order  of  the 
7th  of  August  last,  —  and  it  is  well  known 
that  it  was  purposely  and  designedly 
omitted.  We  apprehend  it  is  therefore 
clearj  that  if  the  amount  required  be 
lodged  in  due  time  in  Chancery,  the  Lords 
will  no  longer  isqnire  by  whom  or  by  what 
machinery  it  was  placed  there.  When 
OBce  it  is  shown  that  the  exigency  of  the 
standing  order  has  been  substantially  satis- 
fied, it  will  most  probably  be  held  by  the 
Lords  that  a  sufficient  compliance  has  been 
estabKslied. 

Another  plan  is,  to  go  to  the  Commons 
with  a  deposit  of  a  twentieth  part  of  the 
amount  subscribed,  and  to  defer  compli- 
ance with  the  Lords'  standing  order  till 
it  is  first  seen  tliat  the  merits  of  the  bill 
are  such  as  to  secure  the  sanction  of  the 
Lower  House.  There  is  much  to  be  said 
in  favour  of  this  course  of  proceeding. 
Above  all  other  recommendations,  there 
is  this  palpable  one,  namely,  that  after 
a  bill  has  worked  its  way  through  the  fiery 
ordeal  of  the  popular  tribunal,  the  expec- 
tations of  ultimate  success  in  the  House 
of  Lords  will  be  so  much  increased,  that 
parties,  instead  of  hesitating  to  pay  up  the 
necessary  supplies,  will  in  many  cases  be 
eager  to  do  so.  We  have  reason  to  know, 
accordingly,  that  several  well-advised  as* 
sociators  are  pursuing  this  course. 

A  third  course  is,  before  going  to  the 
House  of  Lords,  to  have  a  new  parliament- 
ary contract  prepared  and  executed, 
showing  by  its  schedule  a  deposit  of  a 
tenth  of  the  amount  subscribed.  The 
objection  to  this  plan  is,  that  it  is  im- 
practicable. Any  one  who  will  think  the 
matter  over  for  a  few  minutes  will  see 
that  it  would  be  impossible  to  prevail  on 
parties  who  have  parted  with  their  scrip 
to  execute  a  deed  involving  them  afresh 
in  obligations  from  the  stringenpy  of  which 
they  had  hoped  to  have  escaped.  We 
can  see  nothing  in  the  standing  ordeis 
from  which  it  can  be  reasonably  inferred 
that  matters  will  be  mended  either  by  b 
new  deed,  or  by  a  supplemental  schedule, 
which  we  believe  some  gentlemen,  whose 
opinions  we  greatly  respect,  have  recom- 
mended. Our  humble  advice  to  parties 
who  are  in  the  dilemma  to  which  we  have 
adverted,  is,  to  rely  upon  a  substantial  btmi 
fidt*^  satisfaction  of  the  standing  orders* 
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rather  than  attempt  a  literal  compliance 
with  them, — ^which  latter,  in  truth,  is  an 
impossihility. 

LECTURE   ON    THE    AMENDED 
REAL  PROPERTY  ACT. 


Mr.  Cajley  ShadwelU  in  commencing 
his  lectures  on  this  act,  observed,  that  in 
considering  the  Assignment  of  Terms 
Act,  they  had  frequently  had  occasion  to 
lament  the  haste  and  precipitation  with 
which  it  had  been  passed,  and  to  point 
oot  the  Tery  numerous  contingencies  ibr 
which  it  did  not  seem  to  have  provided. 
But  no  such  objection  applied  to  the  act 
8  &  9  Vict.  c.  106,  entitled  «  An  Act  to 
amend  the  Law  of  Real  Property  ;'*  for  the 
preparation  of  this  act  had  been  entrusted 
to  three  conveyancers  of  great  eminencei 
Mr.  B.  Kerr,  Mr.  Hayes,  and  Mr.  Christie ; 
the  subject  matter  which  they  had  to 
deal  with  bad  been  very  much  canvassed 
by  the  profession  in  considering  the  enact- 
ment of  the  former  year;  the  drafl  of 
the  bill  that  they  prepared  was  circu- 
lated pretty  extensively,  so  as  to  have  the 
benefit  of  the  suggestion  of  others,  pre- 
Tioos  to  its  final  settlement;  and  what 
must  be  felt  to  be  an  immense  advantage, 
the  bill,  as  they  did  finally  settle  it,  was 
permitted  to  pass  through  both  houses 
with  very  little  alteration,  so  that  the  act 
appears  almost  as  it  was  originally  de- 
signed by  its  learned  framers. 

In  endeavouring  to  master  the  contents  of 
this  new  statute,  and  of  the  various  alterations 
it  made  in  the  law  and  practice  of  conveyancing, 
the  profession  had  one  very  singular  advant- 
age^a  statement,  namely,  oy  the  framers  of 
the  measure,  of  the  objects  they  had  in  view  in 
preparing  the  various  clauses  and  of  the  reasons 
that  led  them  to  their  conclusions— arguing  on 
the  questions  before  them,  as  well  the  points 
that  they  had  omitted,  as  the  points  that 
they  had  provided  for.  This  statement  was 
contained  m  a  letter  addressed  to  the  Lord 
Chancellor  by  Mr.  Bellenden  Kerr,  which  was 
printed  and  privately  circulated  with  the  pro- 
posed bill,  at  the  time  of  its  introduction  into 
ib»  House  of  Lords.  It  had,  however,  been 
«nce  published  in  Mr.  Davidson's  Precedents 
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in  Conveyancing,  2nd  edition,  and  that  with 
the  permission  of  Mr.  Kerr,  so  that  now  it  must 
be  considered  public  property;  and  it  would  he 
foond  of  the  greatest  assistance  in  the  exami- 
nation of  the  act,  it  bearing  the  same  sort  of 
relation  to  this  act,  that  the  Reports  of  the  Real 
Property  Commissioners  bore  to  the  acts  that 
those  commissioners  originated. 

The  scheme  of  the  present  act  was  to  repeal 
altogether  the  act  of  1844,  7  &  8  Vict.  c.  76, 


entitled,  *'An  act  to  simplify  the  Transfer  of 
Property,"  and  then  to  re-enact  such  parts  only 
of  the  repealed  act  as  the  framers  were  satisfiea 
tliere  was  no  doubt  as  to  the  principle  of,  while 
they  took  care  that  the  language  of  the  new  en>- 
actment  shoiUd  not  be  liable  to  the  various  ob- 
jections that  had  been  taken  to  that  of  the 
repealed  statute. 

In  the  letter  alluded  to,  the  framers  of  the 
presf^nt  statute  say,  —  *'  Though  most  of  the 
various  objects  whieh  that  act  (the  Act  to 
simplify  the  TVansfer  of  Property)  embraew* 
are  of  a  practical  and  beneficial  character,  and 
ought  to  be  included  in  any  comprehensive 
scheme  for  ameliorating  the  law  of  property, 
yet  the  ^iparent  expediency  of  some  of  its  pro- 
visions, except,  perhaps,  as  parts  of  such  a 
scheme,  and  we  confessedly  imperfect  frameof 
others,  induce  ua  to  reconunena  as  the  dearest 
and  safest  course*  that  the  act  should  be  wholly 
repealed,  and  the  clauses  of  which  the  policy  is 
unexceptionable  be  re-enacted  in  a  different 
form. 

"  We  are  quite  sensible  of  the  difficulty  and 
danger  attending  any  attempt  at  legislation  on 
detached  points  of  a  contemplated  system, 
especially  where  the  proposed  changes  tend  to 
contradict  principles  on  which  that  system  it 
based ;  and  we  have  therefore  approached  the 
subject  not  without  considerable  diffidence. 
The  conviction  that  such  partial  remedies  can*- 
not  be  too  cautiously  applied,  has  induced  na 
to  review  the  act  with  the  intenUon,— first,  of 
confining  it  to  points  which  may  safely  admit 
of  thus  being  separately  treated ;  and  secondly^ 
of  legislating  upon  those  points  with  greater 
accuracy  and  perspicuity.  But  although  we 
have  prepared  the  bill  now  submitted  to  your 
lordship,  after  the  merits  and  defects  of  the  ex- 
isting act  had  been  amply  discussed  by  the 
profession,  it  is  yet  very  possible  that  we  may 
have  failed,  either  to  select  for  omission  the 
objectionable  portions  only,  or  to  enhance,  by 
alterations  in  arrangement  and  expression,  thiB 
practical  value  of  the  rest.  The  result,  indeed, 
of  some  recent  statutes  has  shown,  that  the 
most  elaborate  enactments  differ  from  the  least 
accurate  only  in  the  degree  of  help,  which  they 
require  from  judicial  exposition." 

Mr.  Shadwell  then  stated,  that  it  might 
perhaps  be  useful  to  recall  shortly  to  re^ 
collection  the  history  of  the  repealed 
statute. 

The  first  thing  that  struck  the  reader  upon 
running  down  the  marginal  notes  of  its  various 
clauses,  was  their  extremely  miscellaneous 
character.  Unlike  the  Assignment  of  Terms 
Act,  which  deals  or  professes  to  deal  with  only 
one  well-defined  head  of  law,  the  Transfer  of 
Property  Act  professes  to  remedy  inconveni- 
ences of  the  most  various  kinds ;  and  as  many 
of  the  matters  of  which  it  treats  are  not  such  as 
often  occur  in  practice,  it  would  probably  have 
been  a  very  long  time  indeed  before  the  efficacy 
of  many  of  its  enactments  had  been  tested  by 
judicial  decision,— unlike  in  this  also  to  the 
Assignment  of  Terms  Act,  which  meeting  one 
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in  almost  every  abstract  of  title  One  looks  into, 
cannot  possibly,  if  it  escape  repeal,  long  re- 
main without  attracting  the  notice  of  the 
courts.  The  miscellaneousness  of  the  Transfer 
of  Property  Act,  and  the  remoteness  from  ordi- 
nary practice  of  many  of  its  clauses,  were  both 
to  be  accounted  for  by  considering  its  history. 
When  the  Real  Property  Commission  was 
abruptly  put  an  end  to,  there  were  many  sug- 
gestions of  alteration  under  the  consideration 
of  the  commissioners,  and  rough  drafts  of 
several  clauses  had  been  prepared  by  one  or 
other  of  its  members,  but  little  or  nothing  had 
been  done  towards  digesting  into  method,  the  he- 
terogeneous materials  that  had  been  collected. 
After  some  time  a  feeling  arose,  that  as  the  result 
of  what  the  commissioners  had  completed  was 
found  to  be  8ovaluable,it  was  a  pity  that  any  part 
of  their  labours  should  be  lost,  and  it  was  this  feel- 
ing that  led  in  1 844  to  the  introduction  into  par- 
liament of  a  bill,  embodying  what  in  fact  were 
little  more  than  loose  memoranda  of  that  which 
the  commission  had  left  behind  them. 

The  bill  was  introduced  by  the  Lord  Chan- 
cellor, but  no  name  had  ever  been  mentioned 
as  the  framer  of  it  as  it  stood  on  its  introduc- 
tion. When  brought  in,  copies  of  it  were  cir- 
culated pretty  freely  among  the  profession,  and 
various  alterations  and  improvements  were 
suggested,  and  upon  the  advice  that  was  re- 
ceived it  was  considerably  reduced  in  volume, 
about  one  half  of  the  clauses  of  the  bill  as  it 
originally  stood  having  been  struck  out  in  its 
passage  through  the  Lords.  Several  of  the 
counsel  consulted  took  great  pains  with  par- 
ticular parts  of  the  bill,  and  if  any  one  would 
talce  the  trouble  to  compare  the  act  as  it  stood, 
with  the  several  parliamentary  papers  relating 
to  its  progress,  he  would  see  that  the  improve- 
ments here  and  there  were  very  important ;  but 
fitill  it  was  not  to  be  expected,  that  men  them- 
selves engaged  .  in  active  practice  should 
give  that  laborious  and  exclusive  attention 
which  the  case  required,  to  a  bill  with  which 
they  had  no  particular  concern  and  for  which 
they  were  not  responsible,  and  consequently 
the  act  passed  at  last  full  of  all  kinds  of  in- 
accuracies and  blunders. 

The  lecturer  then  adverted  to  the  out- 
cry which  the  act  occasioned,  boiii  in  and 
out  of  the  profession  ;  but  observed,  that 
anynjinutecriticism  upon  the parlsof  it  open 
to  observation  would  now  be  out  of  place, 
as  the  act  was,  at  least  for  the  future,  en- 
tirely repealed. 

There  were,  however,  two  sections  of  the  re- 
pealed act  to  which  it  was  proper  to  call  atten- 
tion, because  they  had  not  been  re-enacted  by 
the  present  statute,  and  whatever  might  be 
done  hereafter,  we  are,  at  any  rate  for  the 
present,  remitted  to  the  inconveniences  of  the 
old  law.  One  of  these  inconveniences,  that 
the  repealed  act  attempted  to  remedy  was  this  : 
— When  a  man  died  possessed  of  mon^y  se- 
ciu-ed  to  him  by  a  mortgage  in  fee,  the  money 
which  was  personal  estate,  and  the  land  which. 


though  in  equity,  considered  as  only  an  acces- 
sory to  the  money  secured  on  it,  still  at  lav 
retained  its  character  of  real  estate,  followed  a 
different  course  of  devolution;  the  money 
vested  in  the  executor  or  administrator,  the 
mortgaged  land  in  the  heir  or  devisee.  The 
heir  or  devisee  to  whom  the  mortgaged  land 
descended,  held  it  only  on  trust  for  the  exe- 
cutor or  administrator  to  whom  the  money  be- 
longed, and  if,  when  the  mortgage  debt  came 
to  be  paid  off,  the  heir  or  devisee  were  a  person 
sui  juris,  and  willing  to  concur  m  a  reconvey- 
ance to  the  mortgagor,  there  was  no  difficulty. 
But  supposing  this  not  to  be  the  case,  there 
were  many  impediments  that  might  prevent  a 
settlement.  A  very  common  one  was  a  doubt 
on  the  will  of  the  mortgagee,  whether  the  mort- 
gaged estate  passed  under  it  or  descended  to 
the  heir  at  law.  The  question  usually  arose 
upon  a  devise  in  general  words — "  all  my  real 
estates  whatsoever  and  wheresoever."  Does  a 
testator  mean  by  a  general  devise  of  this  nature 
to  pass  estates  vested  in  him  only  as  mortgagee? 
The  solution  of  this  question,  which  was  often 
one  of  great  difficulty,  depended  upon  what 
were  the  directions  of  the  will  with  respect  to 
the  property  devised,  as  it  could  not  be  thought 
that  a  testator  would  intend  to  devise  what  was 
vested  in  him  only  as  mortgagee  in  a  manner 
that  was  inconsistent  vnth  his  rights  and  duties 
as  mortgagee,  such  as  a  trust  to  sell  for  the 
payment  of  his  own  debts,  or  upon  strict  settle- 
ment for  the  benefit  of  his  family  or  the  like. 

The  leading  case  upon  this  subject  is  Lord 
Braybrook  v.  Inskip.  8  Ves.  417,  which  related 
indeed  to  a  devise  of  a  trust  estate,  but  vhich 
had  always  been  held  to  apply  equally  to  a 
devise  of  an  estate  held  in  mortgage.  In  that 
case  the  heir  at  law  of  a  surviving  trustee 
holding  the  trust  estate  upon  trusts  that  were 
still  subsisting  made  his  will,  and  thereby  de- 
vised all  his  real  estates  whatsoever  and  where- 
soever, to  his  wife,  her  heirs,  and  assigns  for 
ever,  and  he  gave  her  all  his  personal  estate 
and  appointed  her  and  another  person  execu- 
trix and  executor.  The  heirs  at  law  were  two 
infants  and  a  married  woman.  Lord  Eldon 
held,  that  the  trust  estate  passed  by  the  will. 
His  lordship,  after  taking  a  renew  of  the  cases, 
stated  the  rule  to  be— "lliat  trust  estates 
I  would  pass  under  a  general  devise,  unless 
it  could  be  collected  from  expressions  in  the 
will,  or  purposes  or  objects  of  the  testator,  that 
he  did  not  mean  that  they  should  pass."  A 
very  able  comment  upon  this  case  of  Lor<i 
Maybrook  v.  Inskip,  and  the  cases  that  pre- 
ceded and  followed  it,  would  be  found  in  Jar- 
man  on  Wills,  vol.  1,  p.  638  to  656.  Mr.  Jar- 
man  lamented,  that  Lord  Eldon  should  have 


consideration  of  these  accidental  circumetanccs 
was  to  weaken  and  perplex  the  rule. 

This  was  one  of  the  difficulties,  which  m  pay- 
ing off  a  mortgage,  a  mortgagor  might  have  to 
encounter  before  he  could  get  back  his  estate; 
it  might  be  long  before  it  was  ascertwned  wac- 
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dier  it  was  in  the  heir  or  the  devisee  of  the  mort- 
f^gee.  Then  again,  whoever  the  lefjal  estate  was 
m— heir  or  devisee — might  be  a  person  not  mti 
juris  p  an  infant,  a  married  woman,  or  a  lunatic;  or 
it  might  be  imi^ssible  to  find  the  heir,  or  there 
mi^ht  be  no  heir  at  all,  as  in  the  case  of  an  ille- 
^timate  person  dying  unmarried.  It  was  true, 
that  for  most  of  these  cases  of  disability  pro- 
vision was  made  by  statute,  the  present  act 
upon  the  subiect  being  i  i  Geo.  4,  and  1  Wm. 
4,  c.  6o»  but  tniB  act  gave  relief  only  by  means 
of  application  to  the  Court  of  Chancery,  which 
even  if  administered  in  a  summary  way,  as  it 
might  be  on  petition  in  a  simple  case,  must  still 
saddle  the  parties  with  a  considerable  expense 
which,  particularly  in  small  properties,  it  was  do* 
sirable  to  avoid,  and  must  often  interpose  a  most 
inconvenient  delay.  I'he  costs  of  an  application 
under  this  act,  to  procure  a  re-conveyance  from 
the  heir  of  a  mortgagee,  were  to  be  borne  by 
the  mortgagor  upon  the  general  principle,  that 
the  mortgagor  pays  principal,  interest,  and 
costs,  altnou;(h  m  this  case  the  expense  was 
incurred  without  any  fault  of  his.  Ex  parte 
Ommaney,  10  Sim.  298;  Farren  v.  Earl  of 
fflnterton,  Equit.  Exchq.  Spring  Sittings  1841, 
ace.  MS.  note  furnished  by  Mr.  Hodgson. 
Altogether,  these  circumstances  occasionally 
attending  the  re  -  conveyance  of  a  mort- 
gaged estate  appeared  to  be  well  worthy 
of  the  interference  of  the  legislature,  and 
that  it  would  be  highly  desirable  to  invest 
^•ith  the  power  of  reconveying  the  legal  estate, 
the  executor  or  administrator  of  a  deceased 
mortgagee  who  is  the  person  intrusted  with  the 
duty  of  receiving  the  money,  nrovided  only  that 
the  power  were  properly  guaraed  so  as  not  to  be 
liable  lo  abuse. 

The  Transfer  of  Property  Act  attempted 
to  meet  these  requisitions  by  its  9th  sec- 
tion, which  was  as  follows  : — 

"  Tliat  when  any  person  entitled  to  any  free- 
hold or  copyhold  land  bv  wa^  of  mortgage,  has 
or  shall  have  departed  tnis  life,  and  his  execu- 
tor or  administrator  is  or  shall  be  entitled  to  the 
money  secured  by  the  mortgage,  and  the  legal 
estate  in  such  laud  is  or  shall  be  vested  in  the 
heir  or  devisee  of  such  mortgage,  or  the  heir, 
devisee,  or  other  assign  of  such  heir  or  devisee, 
and  poesession  of  the  land  shall  not  have  been 
taken  by  virtue  of  the  mortgage,  nor  any  action 
or  suit  be  depending,  such  executor  or  ad- 
ministrator shall  have  power  upon  payment  of 
the  principal  money  and  interest  due  to  him 
on  the  said  mortgage,  to  convev  by  deed  or 
suireoder  as  the  case  may  require,  the  legal 
estate  which  became  vested  in  such  heir  ot 
devisee,  and  such  convevance  shall  be  as 
effectual  as  if  the  same  haa  been  made  by  any 
■uch  heir  or  devisee,  his  heirs  or  assigns." 

This  enactment  did  not  satisfy  the  framers  of 
the  present  measure,  and  though,  perhaps, 
judicial  interpretations  might  have  supplied  the 
necessary  qualifications  to  make  it  work  well 
in  practice;  yet,  in  legislative  changes,  it 
was  so  much  better  to  err  on  the  side  of  caution 
than  on  that  of  rashness,  that  it  was  impossible 
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not  to  acquiesce  in  the  judgment  of  those  by 
whom  at  least  for  the  present  this  provision 
had  been  withdrawn.  The  reasons  for  so  wiUi- 
drawing  this  part  of  the  former  enactment 
were  thus  given  by  Mr.  Kerr : — 

"  As  regards  the  9th  section,  which  pro- 
vides  for  the  conveyance  of  a  mortgaged  estate 
by  the  executor  or  administrator  of  the  mort- 
gagee, the  design  is  good,  but  it  is  so  imper- 
fectly carried  out  by  the  very  limited  terms  of 
the  enactment,  that  practically  the  power  is 
attended  with  very  little  real  advantage.  It  is 
necessary,  for  the  purposes  of  title,  to  ascertain 
that  possession  has  not  been  taken,  that  no 
action  or  suit  is  pending,  and  that  the  legal 
estate  is  vested  in  the  real  representative  of  the 
mortgagee ;  for  a  mere  negative  allegation  of 
these  facts  in  the  deed  of  conveyance  would 
not  satisfy  a  purchaser.'  But  it  is  obvious  that 
the  necessity  of  proving  these  facts,  and  par- 
ticularly the  fact  of  the  legal  estate  being^ 
vested  in  the  real  representative  (the  very  diffi- 
culty often  being,  that  the  heir  is  unknown) 
destroys  io  a  great  measure  the  utility  of  the 
enactment.  The  clause,  besides,  authorises  a 
conveyance  only  on  actual  payment  to  the  exe* 
cutor  or  administrator  of  the  whole  debt;-— 
not  extending  to  a  conveyance  on  part  pay- 
ment, or  a  convevance  under  any  arrangement 
for  exonerating  the  whole  or  part  of  the  lands 
without  payment,  nor  to  cases  where  the  money 
has  been  paid  in  the  mortgagee's  lifetime,  or 
the  executor  has  received  the  money  at  a  former 
period,  or  has  assented  to  a  bequest  of,  or  haa 
assigned  the  debt.  And,  moreover,  as  the 
power— a  bare  statutory  authority — is  not  con- 
ferred on  the  proving  executor  alone,  it  might 
be  considered  (though  not,  we  think,  on  a  just 
view  of  the  provision]  necessary  to  its  due  exe- 
cution, that  an  executor  who  had  not  proved, 
or  had  even  renounced  the  probate,  should 
join :  a  possible  construction,  which  would  not 
only  narrow  still  further  the  range  of  the  power, 
but  urobably  implicate  many  titles  depending 
on  tue  contrary  assumption.  Another  moire 
material  objection  arises  from  the  want  of  a 
precise  definition  of  what  shall,  for  the  pur- 
poses of  the  act,  be  considered  as  falling 
within  the  term  'mortgage,'  a  term  which, 
taken  according  to  its  strict  legal  acceptation, 
would  exclude  a  large  proportion  of  the  trans- 
actions comprehended  under  the  popular 
meaning  of  tnat  term,  and  clearly  witnin  the 
mischief  sought  to  be  remedied  by  the  clause 
in  question ;  such  a  definition  should  therefore 
be  given  as  would  extend  the  benefit  of  the 
enactment  to  all  cases  where,  according  to  the 
rules  of  a  court  of  equity,  a  party  is  entitled  to 
call  for  a  conveyance  of  any  property,  pledged 
or  charged  as  a  security  for  money  on  satis- 
faction of  the  debt,  whether  the  security  be  in 
the  form  of  a  mortgage,  to  which  the  right  of 
foreclosure  is  incident,  or  of  a  conveyance  to 
the  creditor  or  his  trustee  upon  trust  to  sell,  or 
in  any  other  form  whatever.  Some  method, 
too,  more  satisfactory  than  the  use  of  such 
terms  as  his  '  executor  or  administrator/ 
should  be  devised  for  ascertaming  the  persoA 
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bf  wliotn,  in  every  possible  state  of  circum- 1  exists  of  proviiig  thftt  the  legal  estate  is  rested 
stances,  Uie  act  is  to  be  performed ;  for  it  is  fin  the  potty  by  whom  (or  by  whose  substitute) 
only  hj  the  expression  of  a  rule  of  law  in  gene- 1  it  is  assumed  to  be  conveyed.  HaTini^r  arrived 
fal  and  comprehensive  terms  that  there  can  be .  at  the  conclusion  that  a  free  yet  well  considered 
any  reasonable  hope  of  attaining  completeness !  application  of  the  principle  already  admitted 
or  certainty.    Then  as  regards  the  principle  by  the  legislature  is  of  the  very  essence  of  a 


involved  in  this  section  of  the  act,  if  It  be  fit 
tiiat  a  mortgagee's  executor  or  administrator 
(who,  after  being  paid  in  full,  has  no  further 
interest  in  the  matter,  and  who,  as  he  might, 
be  it  observed,  have  recovered  the  debt  al- 
though unable  to  make  or  procure  a  re-convey- 
ance of  the  estate,  may  refuse  to  exercise  the 
statutory  p6wer,  vested  in  him  as  a  mere  in- 
strument for  the  convenience  of  others,)  should 
be  enabled  by  his  act  to  denude  the  heir  or 
devisee  of  the  real  estate,  and  vest  it  in  the 
mortgagor  or  his  nominee,  it  must,  h  fortiori, 
be  fit  that  the  unpaid  executor  or  administrator 
should  be  enabled  to  command  the  legal  estate 
fbr  the  purposes  of  the  security  and  the  better 
administration  of  that  portion  of  the  assets  of 
his  testator  or  intestate.    It   can  hardly  be 
contended  that  the  equitv  of  the  eitecutor  or 
administrator  to  have  the  full  benefit  of  the 
unsatisfied  and  forfeited  mortgage,  is  not  as 
strong  and  as  urgent,  at  least,  as  the  equity  of 
the  mortgagor  to  have  the  full  benefit  of'^the 
redemption.    In  each  case  the  same  principle 
appties,  and  that  principle,  fiedrly  carried  out, 
i^uld  require  that  every  person  entitled  to 
call  fbr  the  legal  estate  snould  be  enabled  to 
obtain  it  with  as  little  difficulty  and  expense  as 
may  be  consistent  with  the  safety  to  the  rights 
oi  parties,  and  with  the  maintenance  of  the 
distmctioin  between  the  jurisdictions  of  law  and 
equftv.    In  the  actual  state  of  the  law,  there 
are  three  modes  by  which  a  party  equitably 
entitied  may  get  in  the  legal  estate :  —  1st.  By 
obtaining,  —  often  at  a  great  expense,  often  on 
imperfect  evidence,  which  leaves  the  title  open 
to  question, — a  conveyance  from  the  party  in 
whom  the  estate  is  actually  vested,  if  compe- 
tent and  willing  to  convey  it.      2ndly.  In  cer- 
tain cases  of  incapacity,  absence,  or  refusal,  by 
the  still  more  costly  remedy  of  an  order  of  the 
Court  of  Chancery,  made  on  a  summitry  appli« 
cation  by  petition,  pursuant  to  the  acts  relating 
to  infant  trustees,  &c.,  but  which  application 
involves  a  reference  to  the  master,  with  all  its 
consequences.      3rdly.    In  cases    not  within 
those  acts,  (which  are  crippled  by  many  unne- 
cessary exceptions)  at  a  still  greater  expense, 
by  means  of  a  suit  in  equity  regularly  insti- 
tuted.    Now  all  the  cases  to  which  the  above 
acts  extend  fall  within  the  principle  of  the 
power  in  question,  enabling  the  executor  or 
administrator  of  a  mortgagee  to  convey ;  and 
that  principle  once  admitted,  slrould  be  adopted 
to  its  fullest  extent,  unless  it  can  be  shown 
that  its  general  ado^on  would  be  productive 
of  inconvenience.    But  if  the  general  power 
were  so  framed  as  to  make  its  exercise  depend- 
ant on  the  fact   of  the  right  in  equity  to  call 
for  the  legal  estate  being  really  in  the  party 
who  makes  the  disposition,  no  undue  aovan- 
tage  would  be  obtained,  while  the  title  would 
be  relieved  from  the  necessity  which  at  present 


wise  and  just  amendment  of  the  Law  of  Real 
Property,  no  attempt  has  been  made  to  fit  the 
existing  clause  to  tne  particular  case  at  which 
it  is  aimed.  If,  however,  it  should  be  deemed 
expedient  to  make  a  partial  application  of  the 
principle,  — to  amend  the  law  by  engrafting 
upon  it  an  anomalous  provision,  —  the  du 
section  of  the  Transfer  Act  may  be  so  modified 
as  to  attain  more  perfectly  the  very  limited 
object  of  ite  framers." 

There  was  one  other  section  of  the  old 
acty  which  the  new  act  omitted,  relating 
to  a  matter  of  still  greater  importance 
than  the  one  just  considered ;  for  its  ob- 
ject was,  to  enable  trustees  for  sale  In  ail 
cases  to  give  good  receipts  to  purchasers, 
so  as  to  prevent  them  from  being  bound  to 
see  to  the  applicatbn  of  the  purchase 
money. 

Thiers  were  various  distinctions  that  pre- 
vailed upon  this  sul^sct  of  the  power  of  tnie- 
tees  for  sale  to  give  good  dischargee,  where 
they  were  not  expressly  authorised  by  the  in- 
strument under  which  they  were  appointed* 
For  these  the  lecturer  referred  to  Sugden's 
Vendors  &  P.  loth  ed.  vol.  3,  p.  151,  lyth 
chapter,  ''Of  the  obligation  of  a  purchaser  to 
see  to  the  application  of  the  purchase  money.*' 
The  numerous  cases  there  cited  were  sulR^ient 
to  show  the  importance  of  the  subject,  and  the 
multitude  of  distinctaons,  and  the  necessity  for 
alteration. 

The  rejected  Section  had  also  another  object, 
that  of  providing  for  a  case  which  frequently 
occunea, — where  trust  money  was  lent  on 
mortgage,  and  the  trust  not  noticed  in  the 
mortgage  deed,  and  no  particular  provision  to 
meet  the  case,  if  one  of  the  trustees  died  before 
the  money  were  paid  off,  one  of  two  things 
must  be  done,  both  of  which  were  inconve- 
nient :  upon  payment  of  the  mortgage  money^ 
either  the  receipt  of  the  representatives  of  the 
deceased  trustee  must  be  obtained,  or  it  must 
be  ascertained  that  the  trustees  had,  according 
to  their  trust,  power  to  receive  and  give  good 
receipts  for  the  money.  The  10th  section,  7  &  8 
Vict.  c.  76y  providing  for  these  objects,  was  as 
follows : — 

'^  That  the  honifide  payment  to  and  receipt 
of  any  person  to  whom  any  money  shall  be 
payable  upon  any  express  or  impliea  trust,  or 
for  any  limited  purpose,  or  of  the  survivors  or 
survivor  of  two  or  more  mortgagees  or  hoidere, 
or  the  executors  or  administrators  of  such  sur- 
vivor, or  their  or  his  assigns,  shall  efTeetually 
discharge  the  person  from  paying  the  same, 
from  seeing  to  the  application  or  being  an* 
swerable  for  the  misapplication  thereof,  unless 
the  contrary  shell  be  expressly  declared  by  the 
instrument  creating  tiie  trost  or  security .'' 
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isr 


The  learned  lecturer  then  stated  that  the  j  the  persons  interested  parties.    The  remainder 
reasons    for  rejecting   this  section  of  tlie !  of  the  section  refers  to  the  receipts  of  the  sur- 
Transfer    of    Property    Act    were    given ''»^ore  of  mortgagees  being  effectual  *8chw^^^ 
by  Mr.  Kerr^s  letter  as  follow  :—  !  .J_'^'^  ''^!'!':^^?^J?T\L^  ^t^^}^2^ 


"  As  regards  the  10th  section,  which  enacts 
that  the  payments  to  and  the  receipt  of  any 
])er8on  to  whom  any  money  shall  be  payable 
on  any  express  or  implied  trust  shall  be  a  dis- 
charge, it  is  conceived  that  it  never  could  have 
l>een  in  the  contemplation  of  the  framers  of  the 
act  to  render,  in  equity,  the  receipt  of  the  per- 


the  clause,— trustees  often  lend  money  on  mort- 
gage and  take  the  security  to  themselves  as 
joint  tenants,  not  noticing  the  trusts  in  the 
deeds,  but  generally  there  is  inserted  a  decla^ 
ration,  that  the  receipt  of  the  survivor  shall  be 
a  discharge,  thus  negativing  the  equitable 
tenancy  in  common.  When  this  declaration  is 
omitted  and  a  trustee  dies,  it  becomes  necessary 


son  entitled  at  law  under  every  trust  whatso-  j  to  show  the  trusts  of  the  monejr  and  the  power 
ever,  (whether  merely  implied  or  otherwise,)  of  the  surviving  trustees  to  give  a  receipt  for 
an  effectual  discharge  to  the  part;^  paying,  it ;  and  this  evidence  becomes  part  of  the  mort- 
The  effect  of  this  new  rule,  if  carried  to  its ,  gagor's  title.  It  was  to  remove  this  inconveni« 
foUeat  extent,  would  be,  to  alter  essentially  one  |  ence  that  the  clause  was  framed ;  but  it  goes 


of  the  most  important  principles  of  a  court  of 
equity.  It  is  conceived  that  the  rule  was  in- 
tended to  remedy  an  inconvenience  of  a  much 
narrower  extent.  In  equity,  the  person  bene- 
ficially entitled  is  the  person  to  concur  in  di- 
recting the  payment  to  the  trustee,  except 
where  the  cestuique  trust  is  unascertained  or 
incompetent,  or  where  there  is  some  trust 
showing  that  tiie  trustee  was  to  have  the  money 
at  his  disposal  for  a  particular  purpose,  (as 
that  of  re-investment,  &c.,)  or  where  there  is 
an  express  declaration  absolving  the  person 
paving  from  seeing  to  the  disposition.  The 
nues  as  to  the  liability  of  a  party  paying  money 
to  a  trustee,  without  the  concurrence  of  the 
cestmque  trust,  to  see  the  money  duly  applied, 
have  varied,  and  are  not  yet  precisely  defined. 
To  avoid  any  question,  it  has  been  usual  to 
accompanv  a  trust  for  sale,  &c.,  with  a  declara- 
lEm.  that  tne  recapt  of  the  trustee  shall  be  a 
sufficient  discharge.  This  occasionally  is 
•omitted,  and  thence  a  difficulty  may  arise 
cither  in  ascertaining  whether  the  party  paying 
is  or  is  not  bound  to  see  to  the  ultimate  dispo- 
sition of  the  money,  or  in  procuring  the  con- 
cnrrenoe  of  the  party  entitled  who  may  be 

abroad,  &c.    The  evil  goes  to  this  extent  only,   r^.^ 

Vut  the  remedy  is  far  more  extensive,  and  is  j  words,  under*^  what  circumstances  the, 
one   which  '*  ' '  -^      -•  -      ?» 

show  thi  _ 

bion  but  that  it  would  be  desirable  to'         i-   j     •    .  •.  •'  v    \     i     •    ui«  *u^'s 

supply  a  fit  remedy  by  ascertaining  the  state  \  mankind,  that  it  is  pecuhar  y  desirable  the, 
of  the  law  as  regards  any  discrepancies  or  un- 1  legal  considerations  applicable  to  the  subt 
certainties,    and  remo\nng  them,  and   so  to  ^ject  should  be  clearly  understood. 

Where  there  is  a  contract  for  the  sale 
of  a   specific  article,   aod  the  article 


far  beyond  the  evil  in  question,  by  making  the 
receipts  of  the  survivor  of  all  mortgagees  who 
are  at  law  jcnot  tenants  sufficient.  Now,  im 
practice  many  persons  not  trustees,  &c.  take 
securities  in  joint  tenancy ;  and  it  would  seem 
very  inexpedient  thus  to  repeal  generally  the 
salutary  equitable  rule  as  regards  these  se- 
curities, and  to  allow  the  survivor  to  possess 
himself  of  the  whole  funds  without  the  concur- 
rence of  the  representati%*e6  of  the  other  equit- 
able tenanU  iu  common,  i^uppoaing,  however, 
that  this  part  of  the  clause  is  retained,  the 
expression  of  the  rule  in  the  statute  being  io- 
accuraibe  it  would  require  considerable  altera- 
tioa." 


POINTS  IN  COMMON  LAW. 


WHEN  THE  PROPERTY  IN  CHATTELS  PASSES, 
AS  KETWREN  VENDOR  AND  PURCHASEA. 

The  question,  when  an  article  which 
has  been  the  property  of  one  person  be- 
comes the  property  of  another, — or  in  other 

.    j  words,    under    what    circums 

very  slight   consecration  ^U  property  in  goods  passes,  —  is  one  whiclv 

danger  of  adopting,     rhe^^;;^  ^^iarises  so  constantly  out  of  the  dealings  of 

no  question  but  that  it  would  be  desirable  to  ,.   j    .,  _  ,^  .-^ i:„_i..  ,i^.:-„ui°  *k^: 


extend  the  rule  as  to  obviate  all  practical  in- ' 
convenience.  Perhaps  a  rule  which,  with  some 
modification,  should  give  every  trustee  having 
an  express  power  to  sell  or  raise  money,  an 
authority  to  give  a  receipt  for  it,  would  be 
advisable.  And  such  a  rule  would  be  con- 
sistent with  the  30th  Order  in  Chancery,*  which 
Tenders  it  unnecessary  to  make  the  cestuique 


actually  delivered,  although  the  rights  of 
third  parties  may  and  do  occasionally  inter- 
vene, in  general  no  question  of  properly  can 
arise  between  the  vendor  and  the  buyer. 
It  is  where  the  subject  of  the  contract  is 
trusts  parties  to  a  suit  where  there  are  trustees '  not  complete,  or  sonaetbing  remains  to  be 
competent  to  sell  and  give  receipts ;  but  if  the  I  Jone  between  the  parties  before  delivery, 
clause  as  it  stands  in  the  act  were  to  remain,  it  L|^j^^  j^  ^^  frequently  becomes  necessary  to 
would  of  necessity  lead  to  an  alteration  of  the  _^..,_^  ^^  •!,«  «^:««;«i«o  ^h\n\^  rr/tvom  th\a 
practice,  and  in  all  cases  where  there  was  a 
trustee  of  money  under  any  trust,  direct  or 
implied,  it  would  become  unnecessary  to  make 


Orders  of  26th  Aug.  1841. 


revert  to  the  principles  which  govern  this 
branch  of  the  law. 

The  general   rule    is,*    that    under    a 


See  Clark  v.  Spence,  4  Ad.  &  £11.  465. 
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contract  for  making  or  building  anything, 
not  existing  in  specie  at  the  time  of 
the  contract,  no  property  vests  in  \he 
the  party  proposing  to  purchase  until  the 
thing  is  finished  and  delivered,  or  at  least 
ready  for  delivery,  and  approved  by  the 
purchaser.  When  anything  remains  to 
be  done  after  the  delivery,  the  rule  is  thus 
stated  by  Mr.  Selwyn,**  in  treating  of  the 
action  of  trover,  which  is  founded  on  a 
perfect  and  complete  right  of  property  : — 
**  When  goods  are  sold,  if  anything  remains 
to  be  done  on  the  part  of  the  seller,  as 
1>etween  him  and  the  buyer,  to  ascertain 
the  price,  quantity,  or  individuality  of  the 
£oods,  before  the  commodity  purchased 
is  to  be  delivered,  a  complete  present  right 
of  property  does  not  attach  in  the  buyer, 
and  consequently  trover  is  not  maintain- 
able." 

The  authorities  on  this  point  were  again 
reviewed  by  the  Court  of  Common  Pleas, 
in  a  case  of  Wilkins  v.  Bromhead  and 
IIutto7i^  which  has  been  lately  reported.*^ 

The  action  was  brought  in  trover  against  the 
assignees  of  Smith  and  Bryant,  bankrupts, 
-wlio  were  carpenters  in  Bristol,  to  recover  the 
Talue  of  a  greenhouse.  It  appeared  that  the 
bankrupts  agreed  with  the  plaintiff,  who  resided 
at  Cardiff,  to  make  him  a  greenhouse  for  50/., 
and  to  put  it  up  for  a  further  sum  of  14  gui- 
neas, 


and  Atkinson  y.  Bell,''  In  the  first  of  those 
cases,  the  rule  dedncible  from  the  judgment  cf 
the  court  is,  that  whilst  an  article  remauns  un« 
finished,  no  property  in  it  passes,  notwitb- 
standing  the  venaor  may  intend  it  for  the  our- 
chaser,  or  may  put  his  name  upon  it,  or  other- 
wise show  an  intention  to  appropriate  it,  and 
this  even  where  the  buyer  pays  the  whole  value 
in  advance.  Sir  J.  Mansneld  in  that  case  ob- 
served, that  the  only  eflfect  of  the  payment 
was,  that  the  bankrupt  was  under  a  contract  to 
finish  the  article,  wliich  was  quite  a  difierent 
thing  from  a  contract  of  sale ;  and  Heath,  i., 
said :  —  "A  tradesman  often  finishes  goods 
which  he  is  making  in  pursuance  of  an  ordfcr 
given  by  one  person,  and  sells  them  to  ano- 
ther. If  the  first  customer  has  other  goods 
made  for  him  within  the  stipulated  time,  he 
has  no  right  to  complain.  He  could  not  bring 
trover  against  the  purchaser  for  the  goods  so 
sold.  If  the  thing  be  in  existence  at  the  time 
of  the  order,  the  property  of  it  passes  by  the 
contract ;  but  not  so  where  the  subject  is  to  be 
made."  In  Atkinson  v.  BelU  which  has  always 
been  considered  a  leading  case  on  this  subject, 
the  rule  laid  down  is,  that  to  support  an  action 
for  goods  bargained  and  sold,  there  must  be 
either  an  actual  sale  of  goods  existing  at  the 
time  of  the  contract,  or  a  specific  appropriation 
by  the  seller  of  goods,  afterwards  assented  to 
by  the  buyer.  In  that  case.  Bayley,  J.,  said  :— 
"  Where  goods  are  ordered  to  be  made,  whilst 
they  are  in  progress  the  materials  belong  to 
the  maker.    The  property  does  not  vest  in  the 


vx-v       •,  ,  ,11."        party  who  gives  the  order  untjl.  jhfijthinff  or- 

\V  hen  the  work  was  completed,  but  not  I  |j^^/^  i^  Completei-;  •  and  altlioughwEirtbe 
permanently  fixed  together,  the  bankrupU  m- !  j^^ods  are  in  progress  the  maker  may  ipte^ 
formed  the  plaintiff,  by  letter,  that  the  green-,  5,^^  for  the  person  ordering,  still  he  may 
house  ^vas  ready  for  delivery,  and  requested  afterwards  deliver  them  to  another,  and  thereby 
him  to  remit  60/.,  which  he  accordmgly  did,  ^^^^  ^^^  property  in  that  other.  Although  the 
and  at  the  same  time  requested  the  banlcrupts,  |  ^^j.^  ^    [hereby  render  himself  liable  to  an 

■  ^^  H'^''  .,,*?  ^^^P  i^®  .^.^"^"i;?"'?  ^?^  ^"^  action  for  so  doing,  stiU  a  good  tiUe  is  given  to 
^careofittiUhesent  for  it."  1  he  bankrupts,  I  t^g  party  to  whom  they  are  deUvered."  Ap- 
iinder  the  apprehension  of  an  execuUon  coming .  u^^  ^^^^  principles  to  the  case  under  con- 
in  on  the  premises,  without  the  knowledge  of  JiJeration,  it  was  argued,  that  although  the 
the  plaintiff,  sent  the  greenhouse  to  the  pre-  _     .     ..«^ . 


mises  of  a  person  named  Wait,  telling  him  it 
was  the  plaintiff's  property,  and  requesting  him 
to  keep  it  until  the  plaintiff  ssnt  for  it.  Before 
the  greenhouse  was  sent  for,  however,  a  fiat  in 
bankruptcy  issued  against  Smith  and  Bryant, 
and  the  greenhouse  having  been  sent  back  to 
their  premises  by  Wait,  was  taken  possession 
of*  by  the  messenger  under  the  fiat.  There 
was  a  subsequent  demand  by  the  plaintiff,  and 
a  refusal.  The  jury  having  returned  a  verdict 
for  the  plaintiff  for  50/.,  the  case  came  before 
the  court  upon  a  rule  to  show  cause  why  a 
nonsuit  should  not  be  entered. 

The  arguments  on  behalf  of  the  defendants 
were  mainly  grounded  upon  the  dpctrines  laid 
down  by  the  judges  in  Mucklow  v.  Mangles/ 


^  Selwyn's  N.  P.  1300,  citing  12  East,  614, 
JVhitehouse  v.  Frost,  and  many  later  cases. 

«  6  Man.  &  Gr.  963. 

^  1  Taunt.  318;  and  see  the  judgment  of 
Erekine,  J.,  in  HVkins  v.  Bromhead,  6  M.  &  G. 
p.  975. 


bankrupts  undoubtedly  intended  to  appropriate 
the  greenhouse  to  the  plaintiff,  his  usfiot  ^ 
such  appropriation  was  wanting,  Inasmuch  a« 
he  had  not  seen  the  greenhouse,  nor  by  any 
act  accepted  it  so  as  to  preclude  himself  fron^ 
repudiating  it  when  he  saw  it.  Had  the  bank- 
rupts sold  the  identical  greenhouse  after  the 
remittance  of  the  50/.,  it  was  asked,  could  the 
plaintiff  maintain  trover  for  it  ?  or,  had  it  been 
destroyed  bv  fire  whilst  on  the  bankrupts'  pre* 
mises,  on  whom  should  the  loss  fall  ? 

These  arguments,  however,  though  put  vmh 
great  force  and  perseverance  by  Sir  Thomas 
Wilde  and  the  kte  Mr.  Serjeant  Bompas,  failed 
to  satisfy  the  court.  '*  The  question,"  Tindal, 
O.J  ,  said,  "  turned  not  upon  the  original  con- 
tract, but  upon  the  subsequent  circumstances; 
vit.,  the  payment  by  the  plaintiff,  after  the 
greenhouse  had  been  cooppleted,  of  the  stipu- 
kted    price;    the  appropnatioiv  and  settings 


*  8  Barn.  &  C.  277;   2  Man.  &  By.  ^^ 
S.  C. 
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apart  hj  tlic  bankrupts  of  the  ?rrcenlious3  for 
the  plaintiff;  and  his  assent  to  such  appropri- 
ation." "  It  may  be,"  said  the  learned  Chief 
Justice,  "that  the  original  contract  did  not 
pas?  the  property,  but  the  parties  may  bo  said 
to  hare  cnterea  into  a  new  contract;  and  I 
cannot  conceive  why,  under  the  circumstances 
of  the  caee,  the  property  in  an  article  made  to 
order  should  not  pass  upon  its  completion,  as 
it  would  have  done  if  it  had  been  in  existence 
at  the  time  of  the  original  contract/*  The 
court  thought  all  the  cases  cited  on  behalf,  of 
th*  defendants  distinguishable  from  the  prin- 
cipal case,  and  obser\'ed,  that  Atkinson  v.  Bell, 
which  Tfas  chiefly  relied  on,  did  not  apply,  as 
the  question  there  turned  upon  the  absence  of 
absent,  on  the  pnrt  of  the  purchaser,  to  the 
appropriation  on  the  part  of  the  vendor, 
whilst  the  facts  in  Wilkins  v.  Bromhead  fur- 
nished complete  evidence  of  assent  on  the  part 
of  the  plaintiff  to  the  appropriation  made  by 
the  vendors.  And  Manle,  J.,  in  delivering  his 
judgment,  obsen^es :  —  "  It  is  not  necessary  in 
tbw  cases  that  the  vendee  should  actually  see 
the  article  when  completed,  provided  that  there 
is  sufficient  to  show  that  the  identical  thing 
offered  or  appropriated  by  the  one  party  is 
accepited  and  assented  to  by  the  other,  as  made 
in  the  performance  of  the  contract."  Upon 
these  considerations,  the  rule  for  entering  a 
nonsuit  was  discharged/ 

The  determination  of  the  court  in  Wil' 
kiiu  ▼.  Bromhead  cannot  be  said  to  be  in- 
consistent with  the  decisions  in  any  of  the 
^w^wding  cases,  but  it  furnishes  a  favour- 
able exposition  of  established  principles, 
and  deHnes  the  limit  of  their  application, 
with  clearne&s  and  precision. 


THE  BARON  DE  BODE'S  CASE. 


PBTITfON   OP  RIGHT. 

This  case  came  finally  before  the  'Court  of 
Qveen's  Bench  on  the  ]  1th  Dec^  1845.  The 
facts,  which  are  very  remarkable,  as  stated  in 
tfaepetition,  Mrere  as  follow : 

The  Baron  de  Bode  is  the  son  of  the  late 
BaroD,  who  was  born  in  the  principality  of 
Folda,  now  part  of  the  electorate  of  Hesse,  and 
WSJ  a  colonel  in  the  eervice  of  the  King  of 
France.  The  late  Baron  married  Mary,  the 
diiaghter  of  Mr.  Thomas  Kynnersley,  of 
LoxJey-park,  Stafford,  and  the  present  Baron, 
the  issoe  of  that  marriage,  was  born  at  Loxley 
in  I777»  and  baptized  at  UttiSxeter  in  the  fol- 
Wing  month.  In  the  year  1839  the  Baron 
presented  to  her  Majesty  a  petition  of  right. 


'  The  learned  reporter  of  this  case  states,  in 
anott,  (n.  97  9>}  that  the  defendant  Bromhead 
afterwaras  brought  an  action  against  his  attor* 
nsT,  fiaU,  for  defending  the  action,  and  that 
the  case  was  tried  before  Erie,  J.,  at  Bristol, 
1S45,  when  the  plaintiff  obtained  a  verdict. 


stating  that  at  the  breaking  out  of  the  first 
French  revolution  he  was  in  possession  of  an 
ancient  lordship  called  Soultz-sous-Forfit,  in 
Lower  Alsace,  now  forming  the  department  of 
the  Lower  Rhine,  in  the  km^dom  of  France* 
That  the  lordship  was  an  ancient  fief  descend- 
ible only  in  the  direct  male  line,  not  liable  to 
be  alienated  or  encumbered,  and  was  held  im- 
mediately of  the  empire.  That  the  lord  of  the 
fief  had  in  many  particulars  an  exclusive  and 
quasi  Royal  jurisdiction ;  that  at  the  peace  of 
Westphalia  the  Emperor  ceded  to  the  King  of 
France  his  rights  over  Alsace,  with  a  reserva- 
tion of  the  existing  privileges  of  the  nobility 
of  that  province,  who,  after  the  treaty  of 
Munster,  continued  to  be  immediately  depend- 
ent upon  the  empire,  and  to  furnish  their  con- 
tingents to  the  Emperor  as  before ;  and  that 
the  provisions  of  the  treaty  of  Munster  in  this 
respect  were  subsequenUy  ratified  in  1679» 
16S0,  1688,  1689,  1697,  1713,  and  finally  at 
the  treaty  of  Aix-la-Chapelle,  in  1748. 

That  in  1791  the  late  Baron  de  Bode,  being 
alarmed  at  the  progress  of  revolutionary  prin- 
ciples in  France,  made  a  public  cession  of  the 
lordship  of  Soultz  to  the  present  Baron,  ac- 
cording to  the  principles  and  ceremonies  of  a 
feudal  cession  and  investiture;  that  in  1793 
both  father  and  son  were  obliged  to  gnit  their 
lordship  and  take  refuge  in  the  Austrian  army, 
which  was  then  in  the  neighbourhood ;  that  on 
th?  10th  of  October  in  that  year  the  authorities 
of  the  department  of  the  Lower  Rhine  pub- 
lished a  list  of  emigrants  whose  properties  they 
confiscated,  and  that  "  Bode  de  Soultz/*  who 
was  an  English  subject,  n-as  included  in  the 
number;  that  in  pursuance  of  this  decree,  the 
mansion,  houses,  woods,  mines,  and  other 
property  of  the  lordship,  were  seised  to  the 
use  of  the  then  existing  Government  of  France; 
that  part  of  it  was  afterwards  soH,  and  the 
residue  remained  in  the  possession  of  the 
French  Government  till  after  the  restoration  of 
the  Bourbons  in  1814  and  1815. 

That  by  the  definitive  treaty  of  peace  con- 
cluded between  France  and  Orcat  Britain  in 
1814,  it  was  stipulated  that  certain  commission- 
ers should  undertake  to  examine  the  claims  of 
his  Britannic  Majesty's  subjects  upon  the 
French  Government  for  the  value  of  proncrty 
•'unduly  confiscated"  by  the  French  authon- 
ties,  and  that  subsequent  arrangements  were 
made  for  more  completely  effectuating  that 
object ;  that  a  sum  of  capital  stock  producing 
an  interest  of  3,500,OOOf.  was  inscribed  in  the 
great  book  of  the  public  debt  of  France  as  a 
guarantee  fund  for  such  claimants,  who  were 
to  .prefer  their  claims  within  the  time  and  in 
the  manner  provided  by  the  convention.  That 
in  December,  1815,  certain  persons  were  ap- 
pointed commissioners  of  liquidation,  arbitra- 
tion, and  deposit,  and  that  within  the  proper 
time  the  Baron  de  Bode,  being  then  m  the 
Russian  service,  transmitted  his  claim  throngn 
the  Russian  Ambassador  at  Paris,  Count  Pooto 
di  Borgo,  who  transmitted  the  same  to  the 
Duke  de  Richelieu,  being  the  Prime  Minister 
of  France,  to  be  by  him  transmitted  to  the 
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mixed  commission,  which  had  not  yet  began 
to  sit;  but  that  the  Duke  de  Eich^u  refused 
to  lay  the  document  before  the  commission  as 
a  British  claim,  upon  the  ground  that  the 
Baron's  father  was  a  German.  TTiat  the 
British  Ambassador,  however,  and  other  great 
authorities,  considered  the  Duke  de  Richelieu 
to  have  formed  an  erroneous  view  on  the  sub- 
ject. The  petition  then  detailed  the  steps  taken 
by  the  Baron  for  the  enforcement  of  his  claim 
nntil  it  was  finally  rejected  by  the  commission- 
ers, upon  several  grounds,  in  1822. 

He  then  preferred  an  appeal  to  the  Privy 
Council,  which  was  heard  in  June,  1823,  before 
Lord  Stowell,  who  confirmed  the  award  of  the 
commissioners,  upon  the  ground  that  the 
*'  cession"  above  mentioned  was  not  a  hondfide 
transaction,  or  valid  according  to  the  principles 
of  the  civil  law  which  were  applicable  to  the 
case;  and  that  the  cession,  therefore,  passed 
no  property  in  the  fief  to  the  present  Baron  de 
Bode,  who  was,  therefore,  not  the  owner  of  the 
estate  at  the  period  of  the  confiscation.  A 
subsequent  petition  for  a  rehearing  before  the 
Council  was  refused  for  want  of  jurisdiction. 
Th&  petition  of  right  proceeded  to  state,  that 
after  liquidating  all  the  claims  of  British  sub- 
jects upon  the  fund  already  mentioned,  there 
had  been  paid  over  to  the  Treasury  of  this 
country  a  large  surplus,  which  was  available 
for  the  petitioner's  claim,  and  which  he  prayed 
miffht  be  applied  for  that  purpose. 

Upon  this  petition  of  right  the  Lord  Chan- 
cellor issued  a  commission  of  inquiry,  directed 
to  certain  members  of  the  bar,  who,  having 
summoned  a  jury  to  their  assistance,  heard 
evidence  upon  the  subject-matter  for  four  days 
in  succession,  after  which  they  returned  the 
mqmsition  into  the  Court  of  Chancery,  finding 
r  !?•  P®*^'*^'**'"  in  substance  upon  every  part 
of  his  case.  At  this  point  in  the  series  of  the 
proceedings,  the  Crown,  for  the  first  time,  in- 
tervened bv  the  Attomey-GeneraU  who,  in 
answer  to  the  petition  and  inquisition,  pleaded, 
first,  that  none  of  the  allegations  contained  in 
cither  of  those  documenU  was  true ;  secondly, 
that  the  causes  of  petition  had  not  accrued 
within  six  years  before  the  petition  was  pre- 
sented ;  and  thirdlv,  that  the  same  causes  had 
not  accrued  since  the  accession  of  the  present 
Queen.  Upon  these  pleas  issues  were  joined, 
and  the  case  upon  this  traverse  of  the  petition 
and  inquisition  came  on  to  be  tried  at  bar  in 
this  court  upon  the  20th  of  June  in  the  last 
jear,  and  continued  to  the  24  th  of  the  same 
month,  when  the  jury  found  a  verdict  for  the 
plaintiff,  declaring  him  entitled  upon  the  score 
of  his  claim  to  receive  364,266/.,  with  interest 
from  the  1st  of  January,  1819.  'ITiey  also 
found  specially  that  the  cession  of  the  lordship 
to  the  present  Baron  by  his  father  in  1791 
occurred  as  a  matter  of  fact,  and  that  the  evi- 
dence of  the  foreign  advocates  who  had  been 
odled  as  witnesses  upon  the  trial  proved  the 
cession  to  be  valid  according  to  the  law  which 
was  applicable  to  the  case.  The  jury  as  to  the 
second  and  third  issues  found,  of  course,  that 
the  causes  of  petition  did  not  arise  within  six 


years  before  the  presenting  of  it,  or  since  the 
accession  of  her  present  Majesty  to  the  throne. 

In  Michaehnas  Term,  1844,  Mr.  MB.  U%a 
(with  whom  was  Mr.  Serjeant  Manning,  Mr. 
Mellor,  Mr.  G.  A,  Young,  and  Mr.  Anstey)  ap- 
plied to  the  court  for  a  rule  calling  upon  the 
Crown  to  show  cause  why  judgment  should 
not  be  entered  for  the  Baron  de  Bode  upon  the 
verdict,  notwithstanding  the  finding  for  the 
Crown  upon  the  two  issues  upon  the  subject  of 
the  limitation  of  the  statute  and  the  accession 
of  the  Queen. 

The  Solicitor-General,  then  Sir  F.  Theciger, 
(with  whom  were  Mr.  Kelly  and  Mr.  Waddtng- 
ton)  at  the  same  time  applied  for  a  cross  rule 
to  have  the  judgment  entered  for  the  Crown 
upon  several  grounds,  of  which  the  principal 
were,  that  according  to  the  evidence  it  appeared 
that  this  Baron  de  Bode  was  not  a  British  sub- 
ject at  all ;  that,  even  if  he  were  such,  a  peti-^ 
tion  of  right  was  not  available  to  obtain  redress 
for  any  injury,  except  one  done  by  the  Sove- 
reign's unjustly  taking  possession  of  the  lands 
or  specific  chattels  of  a  subject ;  and  that  it 
was,  finally,  impossible  by  such  a  proceeding 
to  procure  the  restoration  of  a  fund  which  baa 
been  actually  distributed  according  to  the 
express  provisions  of  an  act  of  parliament,  and 
which  nad  never  been  received  into  the  per- 
sonal possession  or  for  the  personal  benefit  of 
the  Queen. 

Both  rules  were  granted  and  argued,  and  the 
court  took  time  to  consider  its  judgment, 
which  was  now  delivered  by 

Lord  Denman.  The  general  proposition  main- 
tained upon  the  part  of  the  suppliant  in  the  case 
was,  that  according  to  the  convention  which  had 
been  concluded  between  England  and  France^ 
and  the  subsequent  proceedings  which  took  place 
upon  the  same  subject,  the  money  out  of  which 
the  suppliant  claimed  compensation  had  been 
virtually  received  by  the  British  Government 
in  trust  for  his  use,  and  that  he  was  as  com- 
pletely entitled  to  receive  compensation  out  of 
it  as  if  his  name  had  been  actually  inserted  in 
the  original  convention.  The  statement  of 
fact  from  which  he  deduced  this  conclusion 
was  encountered  in  every  part  of  it  by  the 
representatives  of  the  Crown.  But  it  was 
further  insisted,  in  opposition  to  the  claim,  that 
supposing  all  the  circumstances  alleged  by  the 
suppliant  to  be  established  by  the  proof,  he 
still  was  disentitled  to  obtain  the  rehef  which 
he  sought  in  the  form  in  which  it  was  prayed; 
inasmuch  as  a  petition  of  right  was  only  ap- 
plicable to  the  case  where  the  sovereign  had 
seized  upon  the  lands  or  specific  chattels  of  the 
subject,  and  could  not  be  rendered  available 
for  the  recovery  of  damages,  or  of  a  debt  dUb 
by  the  sovereign  to  a  subject.  It  was,  perhaps, 
to  be  regretted  that  this  hitter  objection  had  not 
been  taken  at  an  earlier  staffe  of  the  proceed- 
ings, inasmuch  as  the  Lord  Chancellor,  if  he 
was  of  opinion  that  the  peculiar  course  which 
had  been  adopted  for  obtaining  redress  was 
legally  insufficient  for  the  attamment  of  its 
object,  might  have  at  the  outset  made  a  deci- 
sion to  that  effect,  and  so  prevented  the  neces- 
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sitjr  for  all  tiie  expendihire  of  money  and  time, 
and  all  the  anxiety  which  had  been  the  conse- 
quence of  the  course  that  had  been  pursued. 
Considering,  however,  the  lapse  of  time  which 
iiad  occurred  since  any  similar  proceeding  had 
occurred  in  our  tribunals,  the  imperfection  of 
the  authorities  on  the  subject,  and  the  com- 
plication of  the  numerous  inp-edients  which 
composed  so  extensive  a  case,  it  was,  perhaps, 
natural  that  the  law  oflBcers  of  the  Crown 
should  require  that  the  facts  themselves  should 
be  established  in  a  satisfactory  manner,  without 
•orrendering  the  objection  which  was  founded 
upon  a  want  of  jurisdiction. 

The  qnestion,  however,  which  the  court  was 
now  ealkd  on  to  decide  was,  how  far,  supposing 
an  the  allegations  of  facts  to  be  sufficiently 
established  by  the  evidence,  the  suppliant  was 
entitled  to  the  judgment  of  the  court  in  support 
of  the  relief  which  he  prayed,  and  in  the  form 
in  which  it  was  reouired.  With  regard  to  the 
form  of  the  preceeding,  it  was  clear  that  there 
was  nothing  to  secure  the  Crown  against  com- 
mitting a  wrong  against  the  subject  in  respect 
te  money  or  other  chattels  as  weU  as  in  respect 
to.  land,  and  the  court,  upon  principle,  felt  a 
strong  repugnance  against  any  suggestion 
t^ich  would  have  the  effect  of  closing  the  door 
against  all  redress  for  such  a  wrong.  The 
rofcrence  of  such  a  petition  to  the  kw  officers 
of  the  Crown,  with  a  direction  "  that  right  be 
dme,"  would  seem  to  justify  the  court  in  de- 
ddiog  in  fovour  of  the  existence  of  such  a 
remedy  in  such  a  case,  and  in  determining  that 
if  an  infraction  of  a  right  had  taken  place,  i^ 
paratMm  o«uhit  to  follow  in  this  case  as  in 
oAerss  Indeed,  the  dignity  of  the  Crown  itself 
■eemed  to  require  that  when  clear  evidence  had 
been  gitven  to  show  that  the  subject  had  suf- 
knd  a  wrong  at  the  hands  of  the  Crown,  the 
dnectioD  of  tibe  Sovereign  upon  the  petition  of 
i^ht  ought  to  be  carried  into  effect;  and  that 
"  right  should  be  done"  to  the  subject  who  had 
•offered  the  wrong.  For  these  reasons,  with- 
oak  giving  any  decision  upon  the  Question 
ikaelf,  the  court  had  proceeded  to  consider  how 
.  hr  the.  circorastances  of  the  case  were  sufficient 
to  enftUe  the  svpphant  to  the  remedy  which  he 

grayed  for,  snpposing  that  his  right  to  such 
nn  of  redress  was  estabhshed  by  law. 
Here  his  lordship  stated  the  nature  of  the 
daim  of  the  Baron  de  Bode,  and  the  circum- 
stances npon  which  it  was  founded,  and  then 
pfoceedea  to  state,  that  there  was  scarcely  one 
of  the' propositbns  which  constituted  an  in- 
gfcjdimiiB  the  daim  of  the  Baron  de  Bode 
which  had  not  been  eaoeuntered  by  formidable 
objections,  wbkh  it  was  now  the  duty  of  the 
cowl  to  ezamuif ;  and  in  the  course  of  this 
examinatiwi  there  were  two  propositions  from 
which  the  court  was  to  commence  the  investi- 
gatioB;  first,  that  the  burden  of  proof  waa  in 
ew&y  instance  imposed  upon  the  Baron  de 
Bode ;  and,  seeoooly,  that  the  verdict  of  the 
jnry  ranat  be  taken  to  be  conclusive  upon  the 
acts  which  it  found.  That  verdict  affirmed 
tbe  em  fiturte  finding  of  the  preceding  jury  which 
bed  been  enpannilled  under  Uie  comnussion 


which  had  been  issued  by  tne  Lord  Chancellorj^ 
and  was  therefore  a  confirmation  of  the  allega- 
tions of  the  inquisition,  but  did  not  affirm  the 
allegations  of  the  petition,  which,  as  well  as 
those  of  the  iuouisidon,  were  traversed  by  the 
pleas  which  haa  been  put  in  upon  the  part  of 
the  Crown.  The  question  in  such  circum- 
stances was,  whether  the  inquisition  set  forth  a 
sufficient  title  in  the  Baron  to  the  relief  which 
he  prayed,  and  the  first  step  which  it  was  ne- 
cessary for  him  to  take  in  the  proof  was  to 
establish  his  right  to  the  character  of  a  British 
subject.  That  right  the  court  would  assume 
to  be  satisfactorily  proved,  and  the  next  (fucs- 
tion  which  arose  was,  whether  he  had  brought 
himself  within  the  operation  of  the  treaty  of 
commerce  agreed  to  oetween  France  and  Eng- 
land in  1786.  The  following  was  an  extract 
from  the  treaty :— "  And  for  the  future  security 
of  commerce  and  friendship  between  the  sub- 
jects of  their  said  Majesties,  it  is  concluded  and 
agreed,  that  if  at  any  time  there  should  arise 
any  misunderstandings  between  the  Crowns, 
the  subjects  of  each  residing  in  the  dominions 
of  the  other  shall  have  the  privilege  of  remain- 
ing therein  without  any  manner  of  disturbance 
as  long  as  they  behave  peaceably  and  commit 
no  offence  against  the  laws ;  and  in  case  their 
conduct  shaU  become  suspected,  twelve  months 
shall  be  allowed  them  to  remove  with  their 
effects  and  property.  At  the  same  time  it  is 
understood  that  this  provision  is  not  to  be  ex- 
tended to  those  who  sball  act  contrary  to  the 
established  laws."  His  lordship  then  pro- 
ceeded to  read  from  the  treaties  of  1814  and 
1815  the  provisions  above  stated  for  satisfying 
the  claims  of  the  subjects  of  his  Britannic  Ma- 
jesty upon  the  Government  of  France,  in  re- 
spect of  such  portion  of  their  property  aa  ]iad 
been  indutnent  confisqw  by  the  Kevolutionary 
Government  of  the  latter  country. 

Upon  this  subject  bis  lordship  observed,  that 
the  allegations  of  the  petition  of  right  were  en- 
tirely insufficient,  as  they  did  not  state  the 
petitioner  had  complied  with  all  the  conditions 
which  were  necessarv  to  his  being  entitled  to 
indemnity,  or  that  he  nad  placed  himself  in  such 
a  situation  as  he  was  required  by  the  principles 
and  regulations  of  the  treaties  and  conventions 
to  occupy  before  he  could  insist  upon  the  award 
of  compensation  in  his  favour.  Instead  of 
alleging  that  the  property  of  the  suppliant  had 
been  unduly  confiscated,  he  only  stated  certain 
facts  from  which  he  left  that  conclusion  to  be 
drawn  by  the  court.  The  conduct  of  the  suppli- 
ant which  led  to  the  confiscation  by  the  French 
authorities  was  by  the  suppliant  called  "  emi- 
gration." But  this  court  could  not  take  judicial 
cognisance  of  the  meaning  of  that  expression, 
or  say  that  the  confiscation  of  property  of  a 
British  subject  upon  the  ground  of  emigration 
must  of  necessity  be  in  all  cases  an  instance  of 
undue  confiscation.  To  hold  this  doctrine  in 
the  present  case  would  seem  to  involve  the  pro- 
position that  mere  birth  was  sufficient  to  create 
the  character  of  a  British  subiect,  to  render  him 
incapable  of  being  affected  by  the  principle  of 
local  allegiance.    Unless  this  doctrine  co  db 
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made  out,  then  the  confiscation  upon  etnijfration '  Hie  lordship  went  on  to  add,  that  the  court  did 
could  not  be  presumed  to  be  "  undue,"  or  its  ;  not  see  how  it  was  possible  to  extract  out  of 
enforcempnt  by  the  French  tribunals  to  be  un- '  these  facts  any  claim,  either  le|iral  or  equitable, 
just.  If,  in  fact,  the  conduct  of  the  suppliant  i  in  favour  of  the  suppliant.  ITie  amount  of 
was  not  sufficient  to  justify  the  confiscation,  |  his  claim  had  not  been  ascertained,  nor  the 
that  ought  to  be  shown  to  this  court,  which  claim  itself  admitted,  nor  did  it  appear  that  the 


could  not  pit  in  error  upon  the  judj^ment  of  tVie 
French  tribunals  for  the  purpose  of  inquiring? 
whether  the  decisions  of  tliose  tribunals  were 
erroneous  or  not,  according  to  the  laws  which 
were  administered  by  themselves.     That  was 


Lords  of  the  Treasury  had  authorised  the  com- 
missioners to  prant  any  compensation  to  per 
sons  not  lawfully  entitled  to  receive  it.  It  \ns 
possible  that  the  suppliant  might  have  had 
reason  to  expect  that  the  in<juiry  would  not 


a  sort  of  investigation  for  which  this  court  was  ;  have  been  closed  without  giving  him  an  op- 
entirely  unqualified,  and  which  they  could  not  |)ortunity  of  bringing  forward  hia  claim.  But 
undertake.  If  the  case  were  other^vi8e  they  jit  did  not  appear  that  he  had  not  preferred  a 
might  be  called  upon  to  award  compensation  to  >  reauest  of  tnat  kind,  or  that  it  had  not  been 
any  British  subject  who  might  have  been  mulcted !  refused  upon  grounds  which  appeared  aufficient 
in  a  pecuniary  fine  by  a  French  tribunal  for  an }  to  the  parties  by  whom  they  were  taken  into 
offence  against  the  laws  of  that  country,  if  he '  consideration,  or  that  they  had  not  refused 


could  subsequently  succeed  in  persuading  a 
Middlesex  jury  that  the  decision  of  the  French 


court  was  incorrect.      This  court,  therefore,  \  upon  a  fund  which  was  inadequate  for  the  satis- 


compensation  upon  the  ground  that  the  suppli- 
ant was  disentitled  to  it,  or  that  other  clairoanta 


could  not  in  anv  case  assume  that  the  decision 
of  the  foreign  tribunal  was  wrong,  whilst  in  the 
present  case  there  existed  a  fact  which  appeared 
upon  the  inquisition  itself,  and  which  seemed 
to  prove  that  the  French  tribunal  was  right. 
That  fact  was,  that  the  suppliant  and  his  father 
both  quitted  France  and  went  within  the  lines 
of  the  Austrian  army  when  it  ^'as  actuary  en- 
gaged in  the  invasion  of  France,  and  was 
locally  eituate  within  the  territory  of  that 
country. 

But,  supposing  all  those  difficulties  to  be 
overcome,  and  that  the  suppliant  was  really 
included  \inthin  the  terms  of  the  treaty,  still  he 
was  only  entitled  to  the  itidemnity  upon  his 
complying  #ith  all  the  conditions  and  limita- 
tions which  had  been  established  with  respect 
to  the  resignation  of  the  claim,  and  the  proof 
which  was  required  as  to  all  the  facts  which 
were  considered'  necessary  to  the  establishment 
of  the  right.  It  not  only  did  not  apjiear  that 
the  suppliant  had  complied  with  those  con- 
ditions, but  it  appeared  very  distinctly  that  he 
had  not.  It  was  apparent,  upon  the  statement 
of  the  party  himself,  that  his  claim  had  not 
been  originallv  registered  within  the  proper 
period ;  that  tnis  original  defect  was  not  cured 
by  any  subsequent  admission  of  his  name 
among  the  claimants  to  whom  further  indul- 
gence had  been  granted ;  and  that  the  amount 


faction  of  all  the  demands  upon  it,  were  not 
entitled  to  be  preferred  to  the  suppliant.  He 
had  called  upon  the  court  to  conclude  that  there 
were  no  other  claimants  in  fact,  but  the 
court  knew  nothing  upon  that  subject,  and  the 
claim  of  the  baron  himself  rather  tended  to 
produce  a  contrary  presumption.  In  such  cir- 
cumstances it  was  impossible  to  assume  that 
he  alone  could  be  entitled  to  the  balance  re 
maining  in  the  hands  of  the  Lords  of  the 
Treasury,  and  the  more  especially  when  there 
was  not  in  existence  any  account  in  which  the 
sum  in  question  or  any  other  whatever  stood  to 
the  credit  of  the  baron. 

His  lordship  then  procteded  to  advsrito  the 
award  made  by  the  commiseioners  against  the 
claim  in  1822,  and  the  confimmtion  of  that 
award  by  the  Privy  Council  in  1823.  This 
award  his  lordship  stated,  was  .not,  propel^ 
speaking,  before  the  court,  aait  was  pot  inchidcd 
in  the  inquisition  to  which  their  inquiry  wii 
confined.  It  was,  however,  impoasible  not  to 
advert  to  it,  as  it  in  truth  suggested  an  im- 
portant dilemma;  for,  if  the  claim  had  been 
duly  investigated  by  the  commissioners  and 
properly  rejected,  he  had  no  ground  for  prs- 
senting  a  petition  of  right ;  if,  on  the  other  hand, 
his  claim  had  not  been  inquired  into,  he  qonld 
have  DO  title  to  receive  the  money,  which,  ac- 
cording to  the  effect  of  the  treaties  and  the 


of  his  claim  had,  in  fact,  never  been  ascertained  ^  statutes,  was  only  payable  after  an  investigation 


in  the  manner  which  was  required  by  the 
treaties  and  the  statutes  upon  the  subject.  He 
was,  therefore,  not  withm  the  operation  of  the 
clause  in  the  act  which  provided  that  claimants 
duly  .registered  should  receive  compensation 
when  the  extent  of  their  loas  had  been  ascer-* 
tained,  and  he,  in  fact,  had  sbgped  his  own  case 
in  a  different  manner. 

His  lordship  then  repeated  the  allegations 
connected  with  the  proceedings  of  the  commis- 
«ioners  of  liquidation,  including  the  award  by 
the  commissioners  of  compensation  to  other 
individuals  than  those  whose  names  appeared 
tipon  the  original  register,  and  the  final  pavment 
of  the  ultimate  balance  into  the  Bank  of  Eng- 
land to  the  credit  of  the  Lords  of  the  Treasury. 


by  the  parties  who  were  authorised  bf  the 
statutes  and  conventions  to  conduct  the  inquiry. 
ITie  only  other  consideration  to  which  the 
court  thought  it  necessary  to  advert  wis, 
whether  there  appeared  any  ground  for  sup- 
posing that  the  money  which  was  now  alleged 
to  have  been  paid  into  the  bank  as  the  una^ 
propriated  balance  of  the  indemnity  fiibd  had 
Seen  paid  over  to  her  Majesty,  or  to  anjr  of  her 
servants  for  her  personal  use.  Upon  this  point 
his  lordship  adverted  to  an  inference  which  hid 
been  drawn  from  an  expression  of  Mf .  Justice 
Coleridge,  upon  the  occasion  of  refusing  an  ap- 
plication made  by  Mr.  M.  D.  Hill  for  a  nwi}- 
damu9  to  the  Loras  of  theTreasmy.comiMnd- 
ing  them  ttypay  over  the  balance  in  their  hands 
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to  the  suppliant.  From  that  expression  it  had' 
been  erroneously  inferred  that  a  possession  by 
the  Lords  of  the  Treasury  was  a  possession  for 
the  personal  use  of  the  Sovereign,  and  as  the 
principle  of  a  petition  of  rij^ht  was,  that  some 
personal  benefit  had  accrued  to  the  Crown  from 
the  possession  of  the  matter  which  was  the 
subject  of  the  petition,  it  was  further  concluded 
that  such  petition  would  be  the  appropriate 
remedy  in  tne  present  case.    This  court,  how- 


fhis  end  he  has  chosen  the  eventful  scenes  of 
the  latter  part  of  the  12th  centuary;  and  we 
think  he  nas  selected  a  favourable  form  of 
literature  for  the  illustration  of  his  characters, 
who  were  some  of  the  most  distin^ished  that 
ever  appeared  in  the  political  arena  of  England. 
In  a  very  forcible  and  eleprant  manner,  the 
author  describes  the  consequences  of  the  re- 
fusal of  the  primate,  ev-chancellor  A'Beckett, 
to  sii^n  the  constitution  of  Clarendon,  and  de- 


cver,  was  unanimously  of  opinion  that  the  Hum  i  picts  the  anger  of  the  king  and  the  jealous v  of 
which  was  the  subject  of  the  present  inquiry  the  people  in  graphic  and  glowing  terras.     One 

of  the  chief  advisers  of  the  king  was  the  re- 


subject  of  the  present  inquiry 
was  not  received  personally  by  the  sovereign, 
and  that  any  argument  founded  upon  the  con-, 
inry  supposition  was  inapplicable  and  invalid. 
For  these  reasons  the  judgment  upon  the 
.wrdicl  was  ordered  to  be  entered  for  the 
Crown. 


LEGAL  POETS. 


Our  readers  are  not  in  general  of  that  class 
of  penuin  who,  like  a  certain  king's  counsel, 
in  tbe  time  of  George  the  3rd,  rejoiced  in  ab- 
Btajmng  from  the  study  of  all  except  law  books, 
and  chose  for  his  motto,  '*  Causes  produce 
eRects."  We  may,  therefore,  at  this  sesison, 
▼entwe  upon  a  short  notice  of  a  poetical  work 
l^  a  kamed  member  of  the  profession,  who 
formerly  practised  as  a  solicitor,  and  is  now  at 
the  bar.  The  general  opinion,  doubtless,  is, 
that  the  sound  lawyer  and  the  inspired  poet 
cannot  co-exist  in  the  same  individual,  and 
satiaif  wmie  t^ry'rare  exceptions,  we  are 
iftdiBed  to  sobscilbe  to  this  proposition. 
Neverthdesis,  it  shonld  be  remembered,  that 
amongst  the  Tast  multitude  of  which  the.pro- 
fesaon  is  composed,  —  taken  from  vanons 
daiaesof  society  and  underling  varioos  modes 
ofinteQeetualcultivatioo, — ^theie  may  be  many 
who  possess  poetical  genius,  however  re- 
strained and  subdued  by  the  severities  of  legal 
stodv. 

The  work  to  which  we  wish  to  attract  the 
attention'  of  Our  readei^,'  is  the  '^Spirit  of 
the  Vatican/'*  by  Mr.  Tumley,  of  the  Middle 
Temple. 

In  further  vindication  of  our  devoting  at  this 
season  a  page  or  two  to  a  professional  poet,  and 
00  a  snbject  concerning  tne  church,  it  may  be 
observed,  that  during  tne  middle  ages  our  laws 
were  generailjr  administered '  by  the  dignitaries 
of  the  diarch,  and,  indeed,  there  can  bei  no  very 
carlf'  resealrh  into  onr  legal  atoals  without 
encountering  a  considerable  portion  of  ecclesi- 
astical mattcts*. 

One  of  the  chief  objects  of  the  author  appeal^ 
to  be,  to  show  the  action  of  ecclesiastical  power 
when  in  contention  with,  monarchy,  and  for 

'  The  Spirit  of  the  Vatican,  illustirated  by 
Historical  and  Dramatic  Sketches  during  the 
rtagn  of  Henry  the  2nd,  with  ah  Appendix  of 
Papal  Bolls,  Poctrines,  Episcopal  Letters,  &c. 
By  Joseph  Tnmley.  London :  Cunningham, 
1845.    Pp.247. 


nowned  Glanville,  who  recommended  the  divi- 
sion of  the  labours  of  the  justices  into  the  pre- 
sent form  of  circuits. 

Mr.  Tumley  is  an  enthusiastic  admirer  of 
Henry  the  2nd,  as  the  foU  owing  extract  will 
show : — 

"  On  Henry's  return  to  England^  he  ascended 
the  throne  with  a  firm  step ;  and  all  men  saw 
that  his  resolution  was  to  punish  the  wicked, 
and  pro^ct  the  weak,  and  rule  all  with  that 
strong  nerve  with  which  nature  had  gifted  him* 
He  was  hailed  by  the  English  as  the  descendant 
of  their  ancient  Saxon  line.  Immediately  upon 
the  coronation,  the  new  bride  was  conducted 
to  the  king's  palace  at  Bermondsey,  which  was 
then  a  pastoral  village,  although  partaking  of 
the  Flemish  character.  These  were  highly  cul- 
tivated lands,  with  their  smooth  and  velvet 
meads,  bounded  by  the  fast  flowing  Thames. 
At  that  timjB  the  old  temple  was  ornamented 
with  its  beautiful  garden,  and  the  banks  of  the 
riyer  were  .studded  with  the  dwellings  of  the 
nobility.  *  •  •  It  might  be  said  of  him, 
that  when  he  knew  he  required  sleep,  he  only 
took  that  rest  which  restored  his  body  to  its 
perfect  powers;  but  he  never  slumbered,  or 
folded  his  arms.  Every  thing  that  sustained 
the  CQmfort  of  hie  people,  or  the  honour  of 
royalty,  was  now  under  his  own  eye ;  indeed, 
the  good  order  of  cities,  the  improvement  of 
agricQltqre,  manufactures,  and  trade,  occupied 
a  just  portion  of  the  mind  of  this  mighty  and 
chivah^us  being.  *  *  *  He  was  an  ardent 
and  faithfid  student.  Peter  of  Blois  records 
that  his  companions  were  men  of  erudition  and 
science,  and  when  vrith  them  he  proved  that 
his  knowledge  must  have  been  gained  by  long 
and  patient  study.  For,  unhke  most  princes 
and  arandees  of  this  world's  theatre,  he  culti- 
vated bis  mind,  not  for  show,  or  mere  protec- 
tion from  the  insolence  of  the  ignorant,  out  as 
a. friend  in  severe  trials,  or  hours  of  ease ;  and 
when  the  glory  of  fortune  easts  its  beams  on 
him,' it  was  reflected  with  increased  lustre  by 
the  object  it  glbwed  upon." 

The  Appendix,  from  which  we  have  made 
theife  extracts,  contains  much  historical  infor- 
mation, and  many  documents  which  cannot  fail 
to  interest  the  antiquarian. 
^  We  enter  not  into  the  controversies  of  the 
church,  yet  we  think  the  author  has  selected  a 
subject  which  may  find  many  patrons  in  the 
present  agitated  state  of  the  theological  wpild. 

There  are  eccentricities  displayed  in  some  of 
the  thoujifhta  and  expressions,  and  a  fervour  of 
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ZBligioiiB  enthusiasm  which,  in  many  instances, 
carry  away  the  author  from  those  just  and 
eharitahle  conclusions  which  generally  dis- 
tinguish him. 

We  shall  best  discharge  our  duty  by  quoting 
a  small  portion  of  each  part  of  the  author's 
composition,  both  in  prose  and  verse.  He  thus 
condemns  the  church  for  wiUiholding  the 
scriptures  from  the  laity : — 

"This  was  an  unfaithfulness  and  a  repudia- 
tion of  her  divinity.  It  was  human  weakness, 
glaring  on  the  brow  of  the  spiritual  vocation, 
fearing  that  her  mystic  knowledge  and  super- 
atitious  influence  would  be  exposed  and  attenu- 
ated !  it  was  man  incerccpting  the  light  of 
Heaven  from  the  countenances  of  his  fellow- 
znen !  it  was  man  opposing  his  Maker  in  the 
course  of  his  wide  developments  and  purposes  ! 
it  was  pride  united  to  meanness !  it  was  form 
and  earth  opposing  Spirit  and  Heaven !  She 
denied  the  liberty  of  human  thought,  and 
dared  to  urge  that  angel  of  light,  the  spirit,  by 
force  and  cruelty !  Faith  was  urged  by  fear, 
and  made  a  thing  of  time  and  place ;  whilst 
demonstrations  of  the  power  of  man  were  ex- 
hibited—such as  fire,  the  sword,  and  the  inqui- 
sition— to  purify  heresies,  (so  called).'* 

The  overthrow  of  Henry  2nd  is  thus  reflected 
qb: — 

**  The  terms,  however,  of  a  peace  which  he 
iuid  entered  into  were  so  humiliating  and  dis- 
advantageous, that  his  spirit  soon  lost  all  its 
fervour  and  action ;  and  suddenly  that  bright 
Kght  sunk  within  its  earthen  tabernacle,  never 
to  rise  again,  in  the  57th  year  of  his  age. 
Henry  II.  as  a  conqueror,  surrounded  by  the 
brave  and  triumphant,  was  a  dazzling  spectacle ; 
but  when  the  storm  of  life  set  in,  and  with 
pelting  violence  followed  him  everywhere,  his 
Bardv  frame  at  length  yielded  and  sank.  The 
shock  must  have  been  tremendous,  to  a  spirit 
wholhr  unschooled  to  humiliation.  Alas!  what 
can  describe  the  intense  agony  that  quivered 
through  the  mortal  frame  tenanted  by  this  un- 
daunted spirit,  when  the  dream  of  his  invin- 
dbleness  was  broken,  and  the  tide  of  his 
Tictories  rolled  back,  with  the  shock  of  his 
destruction  echoing  through  aQ  Europe  t  That 
immeasurable  weight  of  horror,  which  then 
entered  his  spirit,  could  find  no  place  on  earth 
to  bear  it  up;  but  heaving  headlong  in  his 
mortal  parts,  urged  them  down  even  to  the 
relentiess  grave." 

The  death  scene  of  Henry  (who  dies  in  the 
aims  of  Greoffrey  his  illegitimate  son)  is  de- 
scribed in  the  drama,  and  we  give  the  following 
portion  of  it : — 

*'  I  know  death's  pr»saKe»  and  have  often  seen 
Its  coosummatioD,  when  on  Summer's  ere 
The  hattle-field  iVe  paced,  and  viewed  around 
Its  trophies  breathing  their  last  piteous  sigh. 
•        •        •        This  world  is  but  a  prison 
Of  niggard  bounds ;— but  the  chill  land  of  Death 
Has  regions  vast  and  limitless ;  and  thus 
It  ia  that  spirits  take  a  grade,  a  step 
Toiraida  the  ethereal,  eternal  \i(k> 


To  die,  would  be  severe  calamity. 
But  that  I  know  Death*9  arm  clanks  like  my  own. 
Death  is  a  vassal,  and  his  ghastly  train 
He  leads  but  to  the  confines  of  a  land 
He  may  not,  cannot  enter.    Yes  1  'tis  there 
The  important  change  is  made ;  there  mortals  shift. 
And  awful  immortality  put  on. 
Yet  ye  may  riddles  in  that  state  reeoUe : 
Perhaps  a  sleep  of  countless  years  must  pass : 
Perbaps  the  mortal  parts  there  undergo 
Transitions  mystic  and  arrangements  dread  I 
•  •  ♦  • 

M^  son  !  the  best  belovM  of  all.    Geoffrey, 
Give  me  thy  hand.    There  in  thy  honest  palm 
I  place  this  envied  ring.    Precious  it  was: 
It  sparkles  now  as  bright  as  it  was  wont 
In  court  and  tournament — thou  faithful  gem ! 
There,  Geoffrey,  take  the  gem — wear  it  for  one 
Who  loved  thee  mnoh,  and  now  must  leave. 

Geoffrey— 
I  may  not  stay  to  tell  thee  all  I  would^- 
Upon  thy  filial  arm  I II  muse  the  rest. 
As  on  a  summer*s  eve  the  lasy  serf 
Sinks  into  wholesome  rest." 
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The  Practical  Man ;  or,  L%gal  and  Gt- 
neral  Poekd  Companion  :  fmmi$hing 
Precedents^  Rules,  Tables,  CalcuiaiUmsy 
S^e,^  in  those  Matters  of  Professional 
and  General  Business  requirinig  atten- 
tion when  Reference  cannot  be  had  to 
the  Library.  Fifth  and  Enlarged 
Edition*  By  Roli.a  Rouse,  of  the 
Middle  Temple^  Esq.,  Barrister-at-Law. 
London:  Spettigue:  1845. 

The  preface  to  the  fifth  edition  of  this 
book  will  explain  the  improvement  and 
additions  which  have  been  made  since  the 
fourth  edition  was  published.  We  can 
cqnscieotiously  reconunend  the  work  as 
one  of  the  most  useful  in  a  solicitor's 
office. 

"  I  have,  (says  the  author)  in  each  succeed- 
ing edition  of  this  work»  made  such  additions 
and  improvements  as  experience  induced  me  to 
think  might  reader  it  more  useful. 

"  In  the  present  edition  I  have  added  nearly 
seventy  pi^pee,  the  greator  part  of  the  additions 
rec^uiring  much  time  and  care  in  the  prepa- 
ration. 

"The  following  additions  and  improvements 
have  been  made  in  Part  I.,  containing  forms, 
more  strictly  applicable  to  the  prciessionil 
duties  of  a  solicitor. 

"  The  forms  of  Purchase  Contracts  on  the 
transfer  of  real  property  have  been  carefully 
redrawn  and  increas^  in  No.  from  7  to  20,  so 
as  to  render  them  more  comprehensive,  and 
generally  useful  in  practice.  The  explanatory 
remarks  and  suggestions  have  also  been  mate- 
rially extended. 
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''In  place  of  tlie  (hUUne  Debtor  and  Cre- 
ditor Deedt,  in  the  last  edition,  I  have  given 
the  forms  at  full  length,  hoth  aa  to  personal 
property,  and  real  and  personal  property,  com- 
prising freeholds,  copyholds,  and  leaseholds. 

"  The  head  Registration  of  Voters  has  been 
redrawn  to  accord  with  the  provisions  of  the 
late  Registration  Act«  and  has  been  materially 
enlarged. 

"Considerable  additions  have  also  been 
made  in  Stamps :  and  the  forms  applicable  to 
the  preparation  of  Wilts  are  now,  (exclusive  of 
eLeren  Outline  Wills,)  eighty-four  in  number. 

"  Several  forms  of  Powers  of  Attorney,  in- 
doding  one  from  a  person  going  abroad,  have 
also  been  inserted;  and  other  additions  and 
improvements  have  been  made  throughout 
tibis  part  of  the  work,  as  will  be  seen  by  re- 
ference to  the  table  of  Contents. 

"In  Part  II.,  several  additions  have  been 
also  made,  in  order  to  render  that  part  more 
generally  useful. 

"  Part  III.,  although  drawn  with  great  care 
for  the  last  edition,  has  been  materially  im- 
proved, by  the  extension  of  the  government 
4  per  cent.  Values  to  all  ages,  and  the  addi- 
lk>n  of  a  table  at  5  per  cent,  (No.  45,  b,) 
which  I  have  prepared  agreeably  with  the  Law 
of  Mortality  on  which  Mr.  Finlaison's  Govem- 
ment  Values  are  calculaied. 

"The  sreat  difference  between  the  values  of 
male  and  female  lives  so  clearly  marked  in 
Mr.  Fmlaison's  report,  has  induced  me  to  also 
prepare  a  Table  oi  the  Probabilities  of  Life,  on 
the  same  basis,  in  order  that  in  questions  rela^ 
tive  to  deferred  Annuities  and  other  like  com- 
putations, the  Government  values  may  be 
adopted.    See  Table  54  (a). 

**  I  have  also  prepared  and  added  a  table  of 
tSbe  Valne  of  two  Joint  Lives  of  equal  ages,  of 
iive  years'  difference,  and  twenty-five  years' 
dMerence  (46  a) ;  the  first  and  second  class  of 
Values  applicable  to  Lives  of  Husband  and 
"Wife,  and  the  third,  to  those  of  Father  and 
Son,  snch  being  the  Lives  respecting  which 
joint  valuea  are  frequently  required. 

''I  much  regret  that,  from  the  great  length 
of  time  required  for  the  preparation  of  such 
tables,  and  the  great  number  required,  I  have 
not  been  able  to  insert  a  complete  set  of  such 
tables  in  this  work.  I  hope,  however,  that  I 
may  be  able  to  prepare  them  for  publication  in 
a  separate  form,  as  such  tables  would  be  of 
great  public  use,  and  I  believe  there  is  no  pro- 
bability of  their  bang  published  by  Mr.  Vm- 
Iriaon. 

"  To  show,  however,  that  the  preparation  of 
tablei  of  the  Values  of  two  Joint  lives  varied 
accor£ng  to  the  sexes,  is  not  a  ver^  light  task^ 
I  would  remark  that  such  variation  renders 
three  tables  necessary  in  the  case  of  equal 
lives,  and  four  tables  where  ages  differ,  and 
that  consequently  it  would  reouire  thirty-one 
tMn  to  give  the  values  accoroing  to  the  dif- 
fsrenee  m  Ages  in  Desparcieuir  (tables.  No. 
45  {k),  &c.,  and  even  wim  the  aid  of  logap. 


rithms  there  would  be  nearly  100,000  figures 
required  to  compute  the  tables  at  any  given 
rate  of  interest. 

"For  the  information  of  those  who  may  wish 
to  prepare  any  particular  table,  1  am  induced 
to  add  the  following  instructions  as  to  the 
mode  of  doing  so.  For  the  value  of  the  eldest 
lives  in  the  table,  being  ninety-nine  as  to 
females  and  ninety-seven  as  to  males,  multiply 
together  the  present  value  of  1/.,  to  be  received 
at  the  end  of  a  year,  according  to  the  named 
interest,  and  each  of  the  Probabilities  of  the 
Lives  continuing  to  the  end  of  a  year.  For 
the  next  eldest  Lives,  multiply  together  such 

f  resent  value,  each  of  the  probabilities  of  such 
lives,  continuing  to  the  end  of  a  year,  and  the 
previously  ascertained  value  of  the  greater  Ages 
added  to  unity,  and  proceed  in  the  same  way 
up  to  the  youngest  Lives  in  the  table,  adding 
unity  to  each  value  nreviously  found  in  conk* 
puting  the  values  of  tne  next  Lives. 

*'  Of  course,  in  all  such  computations  loga- 
rithms will  be  used,  as  any  other  mode  of 
commutation  would  be  found  too  tedious  for 
practice. 

"  Having  thus  observed  upon  the  alterations 
made  in  the  present  edition,  it  may  not  be 
improper  to  state  that  the  work  in  its  present 
form  contains  in  Parti.,  forms  and  information 
relative  to  Acknowledgments,  Affidavits,  Agree* 
ments.  Arbitrations,  Bail,  Bankruptcy,  Bills  of 
Sale,  Bonds,  Cognovits,  Conditions  of  Sale, 
Debtor  and  Creditor  Deeds,  Distresses  and 
Replevins,  Distribution  of  Intestates'  Estates, 
Guarantees,  Inheritance  to  Real  Estates,  Notes 
of  Hand,  Notices,  (forty-four  forms,)  Ptoti^ 
tions.  Partnerships,  Powers  of  Attorney,  Re* 
leases.  Registration  of  Voters^  Riot,  Damages, 
Tithe  Computation,  Undertakings,  Warrants 
of  Attorney,  Warranty  of  a  Horse,  Wills, 
(nearly  one  hundred  forms,)  and  Stamps.  The 
titles  printed  in  italics  have  received  material 
additions. 

**  Part  II.  gives  rules  and  tables  applicable 
to  Measurements  and  Computations  useful  to 
dl  who  have  to  manaffe,  or  are  interested  in 
property ;  and  Part  HI.  contains  an  extensive 
and  care^y  prepared  set  of  rules  and  exam* 
pies,  enabling  any  person  to  compute  all  the 
values  relating  to  Lives,  Annuities,  Deferred 
Payments,  Reversions,  Church  Property,  &c, 
and  generally  to  solve  all  questions  connected 
with  the  value  of  property,  other  than  absolute 
ownerships  and  perpetuities. 

"The  whole  of  the  work  will  be  found  useful 
to  solicitors,  whose  attention  is  not  confined  to 
strictly  legal  matters,  but  who  require  to  uup 
derstand  the  management  of  property  and  the 
value  of  limited  interests  in  it ;  and  I  believe 
the  greater  part  of  the  work  will  be  also  found 
useful  to  all  who  are  the  owners,  or  are  en- 
gaged in  the  management,  or  valuation,  of 
property.** 


IQB 


Rise  and  Progress  of  the  Laws  of  England. 


RISE    AND    PROGRESS    OF    THE 
LAWS    OF   ENGLAND. 

Our  readers,  one  and  all,  without  a 
single  exception,  have  doubtless  read 
Blackstone's  admirable  summary  of  the 
rise,  progress,  and  gradual  improvement  of 
the  Laws  of  England."  We  may  during  the 
recess  venture  to  indulge  ourselves  in 
stating  Mr.  Gilbert  a  Beckett's  version  of 
the  subject,^  as  it  appears  in  his  *<  Com'c 
Blackstone," — a  volume  abounding  with 
mt  and  humour  of  the  best  kind.  It  is 
marvellous,  also,  that  anjidst  the  facetioiis- 
ness  which  every  where  pervades  the 
work,  there  are  frequent  displays  of  many 
nice  and  subtle  legal  distinctions,  which 
none  but  a  well-read  and  acute  lawyer 
could  render  subservient  to  his  purpose 
We  may  advert  to  these  at  a  future  time, 
and  for  the  present  offer  the  following 
extract : — 

"  We  now  propose  to  take  a  survey  of  the 
whole  juridical  history  of  England ;  and  boldly 
grasping  the  constitutional  theodolite,  we  pro- 
ceed to  toke  the  levels,  mark  out  the  gradients, 
and  observe  the  cuttings  along  the  whole  line 
f)f  British  Law.  The  periods  and  intermediate 
stations  through  which  we  intend  to  pass  are 
sir :— 1.  From  the  earliest  times  to  the  Norman 
Conquest,  a  short  and  not  a  very  easy  stage. 
3.  From  the  Norman  Conquest  to  the  reign  of 
King  Edward  I.,  which  will  be  very  up-hill 
^^^'  3.  From  thence  to  the  Reformation,  in 
which  we  shall  observe  that  the  irradients  were 
aomewhat  rapid.  4.  From  the  Reformation  to 
the  Restoration  of  Charles  II.,  where  the  cuU 
^8  were  very  severe.  6.  From  thence  to  the 
fifivolution,  in  1688,  where  the  tunnelling  must 
be  heavy  considering  what  was  gona  through. 
And  6.  From  the  Revolution  to  the  present 
lime,  where  we  arrive  at  the  terminus  of  our 
work. 

"  1.  And  first  let  us  look  at  the  Ancient  Bri- 
tons, who,  we  are  told, '  never  committed  their 
laws  to  writing,  possibly  for  want  of  lettc*  s  *— 
a  reason  that  reminds  us  of  the  excuse  of  the 
angler  who  did  not  go  out  fishing  because  in 
the  first  place  there  were  no  fish.  Though  in 
our  day  we  hear  of  French  without  a  Master, 
the  Druids  were  not  such  clever  fellows  as  to 
be  able  to  achieve  writing  without  letters,  or 
])enmanship  without  an  alphabet.  Antiqua- 
nans  tell  us  no  trace  of  a  letter  is  to  be  found 
among  the  British  relics,  and  if  they  have  been 
looking  for  some  correspondence  with  the  Drui- 
dical  postmark,  we  are  not  surprised  at  the 
search  for  letters  having  proved  vain. 

•  Some  of  our  readers  think,  that  if  the  law 
reformers  are  not  more  careful  than  they  have 
been  lately,  we  shall  have  to  add  a  new  chapter 
to  t  hhistory,  under  the  head  of  *'  the  decline 
and  fall  of  the  said  laws." 


"  When  we  consider  the  number  of  diifefent 
I  nations  that  broke  in  upon  Britain,  we  mast 
not  wonder  at  the  hodgepodge  they  made  of 
our  early  laws;  for  what  with  the  Romans 
thrashing  the  Britons,  the  Picts  pitching  into 
the  Sarons,  and  the  Normans  drubbing  the 
Danes,  it  is  impossible  to  say  who  gave  its 
eariy  judicial  system  to  Englund,  though  it  is 
clear  that  they  gave  it  to  one  another  in  mag- 
nificent style. 

"  The  first  attempt  to  model  fhe  constitution 
was  by  Alfred,  who,  having  whacked  his  ene* 
roies,  might  be  called  a  modeller  in  whacks, 
aiKi  who  divided  the  whole  country  into  hnn- 
dreds,  as  we  have  since  learned  to  divide  oar 
walnuts  and  our  coals.  He  made  himself  the 
head  reservoir  of  justice,  and  laid  it  on — some- 
times rather  too  thick— to  every  part  of  the  na- 
tion. He  was  the  first  literary  monarch  who 
ever  sat  upon  the  Saxon  mile -stone,  which  wag 
the  substitute  in  those  days  for  the  British 
throne,  and  we  hail  him  as  a  brother  author; 
for  he  wrote  the  first  law  book  that  Enflfland 
ever  saw.  Among  the  Saron  laws  we  find  the 
constitution  of  Parliaments,  the  election  of  ma- 
gistrates,  the  descent  of  the  crown,  and  other 
institutions  preserved  to  the  present  day ;  and 
not  only  preserved  but  potted  and  garnered  up 
in  the  bosom  of  the  British  Constitntion,  where 
we  hope  they  will  long  remain. 

"  2.  The  Norman  Conquest  made  consider- 
able alteration,  and  introduced  the  forest  laws, 
which  threw  the  game  into  the  king's  hands, 
vesting  every  beast  of  the  field  or  fowl  of  the 
air  in  the  sovereign,  as  in  one  vast  hamper, 
which  hampered  the  people  to  the  very  last  de- 
gree.  William  also  introduced  the  trial  by 
combat,  for  he  .wished  the  people  to  learn  to 
lick  each  other,  having  taught  them  to  lick  the 
dust;  During  this  period  of  our  legal  history, 
feudal  tenures  came  into  full  growth,  and  they 
at  last  had  the  effect  of  irritating  the  barons  in 
the  reign  of  John  to  demand  that  splendid 
piece  of  parchtnent  which  every  one  puffs  but 
nobody  reads—as  is  sometimes  the  case  with  a 
well  advertised  book— that  enormous  palladium 
of  our  liberties,  called  Magna  Charta.  We 
shall  not  describe  the  contents  of  this  glorious 
specimen  of  penmanship,  for  every  Briton  of 
course  has  it  at  his  fingers'  ends,  and  baring 
learnt  it  at  school,  hangs  it  in  his  study  at 
home,  that  he  may  remember  that  it  regulates 
the  time  and  place  of  holding  a  court  leet  among 
other  privileges  even  still  more  precious  thaa 
the  one  to  which  we  allude. 

3  The  thi^d  period  commences  with  Edward 
the  First,  our  English  Justinian— a  title  that 
savours  of  quackery,  like  the  Irish  Paganini, 
the  American  Braham,  and  other  foreign  edir 
tions  of  distinguished  men.  Among  other 
achievements,  he  first  established  a  repoaitoiy 
for  the  public  records,  which  perhaps  stood  oa 
the  very  ground  now  occupied  by  the  hone  re- 
pository in  St.  Martin's  Lane. 

"  The, laws  went  on  improving  until  the  time 
of  Henry  the  Seventh,  when  that  monarch  and 
his  ministers  being  hard  up»  resorted  to  eyery 
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method  of  making  money,  and  only  considered 
what  was  '  likely  to  ])ay.' 

**  4.  Our  fourth  period  brings  us  to  Henry  the 
Eighth,  who  introduced  the  bankrupt  laws,  and 
sereral  other  legal  measures ;  having  imbibed 
a  taste  for  law  studies  while  lodging  at  Honey 
and  Skelton's,  the  hair  dressers  at  the  top  of 
Inner  Temple  Lane — and  it  is  said  that  the 
ri?al  family  came  to  be  called  the  house  of 
Tu-dor,  because  thern  are  two  doors  to  the 
house  dluded  to — a  piece  of  antiquarian  affec- 
tiition  and  learned  foppishnebs,  in  which  we  do 
not  believe. 

"  The  children  of  Henry  the  Eighth  did  little 
for  the  law ;  .but  Elizabeth  extended  the  royal 
prerogative,  which  she  ecenied  to  consider  as 
elastic  as  a  piece  of  Indian  rubber,  and  die 
used  it  to  rub  cut  many  of  the  dearest  privileges 
of  the  people. 

"  On  the  accession  of  James  the  First,  he 
found  the  sceptre  too  heavy  for  his  hand,  a  dis- 
covenr  that  was  8ubse<juently  made  by  James 
ibe  oecond,  who  very  prudently  dropped  it, 
when  he  could  no  longer  manage  it,  instead  of 
holding  on  like  Charles  the  First,  who  was 
little  better  than  half  a  sovereign,  and  ulti- 
mately paid  the  forfeit  of  a  crown. 

"  5.  The  fifth  period  brings  us  to  the  Resto- 
ration, and  this  reminds  us  that  the  British 
constitution  is  a  good  deal  like  Smith  and 
Baber's  floor-cloth  manufactory  at  Knights- 
bridge,  which  has  been  destroyed,  restored,  re- 
built, repaired^  burnt  down,  and  raised  up  at 
least  half-a-dozen  different  times.  The  British 
constitu^n  seems,  like  a  cat,  to  have  nine 
lives,  for  it  has  received  within  ou|*  recollection 
several  death-blowjs:  but,  no  mailer  from  what 
height  it|s  thrown  down,  it  always  comes  upon 
its  feet'  again.  It  was  in  the  period  after  the 
Restoration,  that  the  Habeas  Corpus  Act  was 
passed,  which  is  said  to  be  a  second  Magna 
'CkaftOj  and  must  therefore  be  a  good  deal  like 
butter  upon  bacon,  for  if  Magna  Ckarta  was  a 
bulwark  and  a  palladium,  we  did  not  require 
another  bulwark  and  another  palladium  before 
the  first  had  been  regularly  worn  out. 

"  G.  From  the  revolution  to  the  present  time 
is  the  sixth  and  last  division  of  our  subject, 
and  we  ate  happy  to  say  that  this  period  has 
been  fertile  of  really  useful  reforms.  These 
amendments  have  b^en  noticed  in  other  por- 
tions of  this  work,  and  it  is  needless  to  recapi- 
tulate them  here. 

**  Thus  have  we  traced  our  rude  plans  and 
maps  of  our  laws  and  liberties.  We  have  en- 
deavoured to  evince  a  proper  admiration  for  the 
great  monument  of  law,  which,  in  the  capacitv 
of  showman,  we  have  sought  to  exhibit  in  sucn 
a  way  as  to  render  it  attractive  to  the  public  at 
large.  We  have  attempted  to  do  for  the  law 
what  Van  Ambur^h  has  done  for  the  tiger,  and 
it  has  been  our  effort  to  show  that  the  law  is 
not  such  a  formidable  monster,  tearing  to 
pieces  every  one  that  comes  within  its  grasp, 
M  is  too  generally  supposed.  We  have  been 
vixious  to  show  that  it  may  be  approached 
playfully  and  without  horror,  until  a  fnmiiiarity 
»  established  between  the   student   and  the 


law,  as  pleasant  as  the  understanding  between 
the  brute-tamer  and  the  brute.  Let  us  hope 
we  have  shown  that  Blackstone,  like  another 
black  individual,  is  not  so  dingy  as  he  is 
painted." 


BARRISTERS  CALLED. 

Miehaelmat  Term,  1845. 

Lincoln's  inn. — Nov.  20. 
Rowland.  J  ay  Browne,  Esq. 
E.  William  Robertson,  Esq. 
Eustace  Meredyth  Martin,  £sq» 
Edward  Nugent  Ayrton,  Esq. 
Dngald  Stuart,  Esq.* 
Alfred  Bate  Richards,  Esq. 
Martin  W^are,  junr.,  Esq. 
Maurice  H.  Power,  Esq. 

Nov.  24. 
John  Hugh  Burgess,  Esq. 
Thomas  Cooke  Wright,  Esq- 
Henry  Cadnian  Jones,  Esq.  * 

Henry  Fort,  Esq. 
James  Francis  Morgan,  Esq. 
Melville  Portal,  Esq. 
Frederick  John  Vipan,  Esq. 
John  Matt.  Ridley,  Esq. 

MIDDLE  TEMPLE. 

Nov.  7- 

Joseph  Brown,  Esq. 

Thomas  Earing  Wwslow,  Esq. 

John  Complon  Gregson,  Esq. 

George  Miiner  Stephen,  Esq. 

Francis  Roxburgh,  Esq. 

John  Sidney  Smith,  Esq. 

Albany  Wyvill  Hoggins,  Esq.,  LI^Br 

Nov.  21. 
Archibald  Paull  Burt,  Esq. 
George  While,  Esq.,  B.  A. 
Arthur  Macdonald  Ritchie,  Esq.,  B.  A. 
Henry  Blair  Mayne,  Esq.,  M.  A. 
Edward  Ovens,  Esq.,  B.  A. 
Conway  Whitehorne  Lovesy,  Esq.,  B.  A^ 
Edward  Estlin  Grundy,  Esq. 
Daniel  Bishopp  Ryan,  Esq.,  B.  A. 
Thomas  'i'ap)>ing,  Esq. 
John  James  Uolford,  Esq.,  B.  A. 
Thomas  Spencer  Cope,  Esq.,  LL.  B. 
Joseph  Asnton,  Esq. 
Thomas  Jones,  Esq. 
Philip  Francis,  Esq. 
Go^frev  MeynelU  Eso.,  M.  A. 
Kdwara  Bourne  Lovell,  Esq. 
Thomas  Hardwicke  Cowie,  Esq. 
Peter  Leversage,  Esq. 
Frederick  Bailey,  Esq. 
Henry  John  Sawyer,  Esq.,  B.  A. 

INNER  TEMPLE. 

Charles  Winston,  Eso. 

Edward  Henr}'  John  Craufurd,  Es<][. 
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James  Grordon  Allan,  Esq. 

John  Wood  Haslehorst,  Esq. 

Edward  James  Hawker,  Esa. 

Gamille  Felix  Desir^  CaiUara,  Esq. 

John  Arthur,  Esq. 

William  James  Gamett,  Esq. 

The  Hon.  Edward  Frederick  Leveson  Gower. 

Thomas  James  Clark,  Esq. 

Rowley  Young  Lloyd,  Esq. 

Hugh  Pamell,  Jun.,  Esq. 

Frederick  Walford,  Esq. 

gray's  inn. — NOV.  19. 

Joseph  Bumie,  Esq. 

James  Brownlow  Hoskins,  Esq. 

John  Shaw^  Esq. 


HOLIDAYS  AT  THE  LAW  &  EQUITY 
OFFICES. 


To  the  Editor  of  the  Legal  Observer, 


that  these  vacations  apply  only  to  ihe  offices  of 
the  Accountant-General,  and  of  the  Masters  in 
Ordinary  and  Taxing  Masters. 

L.T. 

[We  incline  to  think  that  the  three  davs 
following  Christmas  Day  were  intended  to  be 
exclusive  of  Sunday,  namely,  three  days  of 
business, — Ed.] 


NOTES  OF  THE  WEEK. 


GBATUITIES  TO   BARRISTERS     CLERKS. 


Mr.  Editor, — Would  you,  or  any  of  your 
readers,  kindly  inform  an  old  subscriber  by 
what  authority  this  day  (29th  December)  is 
kept  as  a  holiday  in  the  common  law  offices, 
and  in  the  record  and  writ  clerk's  office  in 
Chancery  ? 

By  turning  to  the  Common  Law  Rules, 
lately  published  by  the  Law  Society  of  the 
United  Kingdom,  I  find,  at  p.  216,  that  by  the 
act  3  &  4  W.  4,  cap.  42,  no  holidays  are  to  be 
nbserved  in  the  courts  of  common  law,  or  in 
the  several  offices  belonging  thereto,  except 
Sundays,  the  Natioity  of  itur  Lord  and  the 
three  following  days,  and  Monday  and  Tuesday 
in  Easter  Week ;  and  tiiat  by  the  rule  Hilary 
T.  6  Wtt.  4,  1836,  certain  other  holidays,  and 
none  other,  are  to  be  observed :  but  these  latter 
holidays  do  not  apply  to  Christinas.  To  me 
there  aoes  not  appear  to  be  anything  to  autho- 
rise the  officers  of  the  common  law  courts  to 
shut  up  the  offices  to-day.  It  is  not  said  that 
if  the  last  of  the  there  days  which  follow 
Christmas  Dav  fall  on  a  Sundav,  the  following 
dav  shall  be  observed  as  a  holiaay.  And  you 
will  note,  that  by  the  language  of  the  act  no 
holidays  whatever  are  to  be  observed  except 
those  therein  mentioned,  and  that  by  the  lan- 
guage of  the  rule  above  referred  to,  the  holi- 
days therein  mentioned,  and  none  other,  are  to 
be  observed,  in  addition  to  those  mentioned  in 
the  act. 

And  by  turning  to  the  General  Orders  of 
the  Court  of  Chancery  of  May  8,  1845,  I  find 
that  the  several  offices  of  the  court,  except  the 
offices  of  the  Accountant-General,  and  of  the 
Masters  in  Ordinary  and  Taxing  Masters,  are 
to  be  open  on  every  day  of  the  year,  except  Sun- 
days, Good  Friday,  Monday  and  Tuesday  in 
Easter  Week,  Christmas  Day,  and  all  days 
appointed  to  be  observed  as  days  of  general 
fast  and  thanksgivinff.  Certain  vacations  are 
also  to  be  observed ;  l)ut  it  is  evident  (although 
the  language  of  the  8th  Order  is  ambiguous) 


Ws  much  regret  to  find  that  there  is  a  i 
dispute  about  the  gratuities  to  counsel's  | 
clerks,  in  consequence  of  the  order  of  court  not 
having  been  adhered  to.  We  have  had  an  I 
opportunitv  of  seeing  several  old  bills  of  costs, 
from  which  it  appeares  that  only  2s.  6d.  was 
paid  in  many  instances,  and  on  other  occasions 
nothing  was  paid  :  so  that  it  appears  to  have 
been  a  mere  gratuity  at  the  solicitoi^s  opdon, 
and  until  a  comparatively  recent  period  it  was 
never  allowed  on  tasation.  The  taxing  officen 
at  length,  however,  allowed  2s.  6d.  and  some- 
times 5s.,  but  no  more.  The  daim  increased 
from  time  to  time,  until  in  1828,  it  assumed  the 
form  of  a  demand  to  the  amount  of  5  per  centi 
on  the  barristen'  fee.  The  taxing  officera  re- 
fused to  allow  this  per  ceotage  even  when 
actually  paid  by  the  solicitor,  and  the  common 
law  courts  made  an  express  regulation  in  1834, 
fixing  the  largest  amount,  as  hetween  party  and 
party,  sX  IQs. 

This  did  not  settle  the  dispute,  for  the  clerks 
still  claimed  the  5  per  cent,  as  payable  by  the 
client,  though  he  could  not  recover  it  from  hit 
opponent.  The  Incorporated  Law  Societv  then 
memorialised  the  judges,  and  proposed  a  nigher 
scale  than  the  rule  of  1834,  applicable  whether 
between  party  and  party  or  attorney  and  diemL 
Accordingly  m  1836,  the  common  law  cooiti 
made  a  formal  nUe  of  court,  the  scale  on  the 
larger  fees  being  about  2i  per  cent.  The 
judges  in  equity  were  then  applied  to,  and  in 
1840  made  a  similar  order.  Ndther  of  these 
orden,  however,  direct  the  pavments  to  be  maik 
to  the  clerks;  but,  if  paid,  authorise  thsat 
allowance. 

It  seems  that  it  is  the  practice  in  some  so- 
licitors' offices  to  pay  more  than  the  fixed 
sdlowance,  and  this  want  of  uniformity  oc- 
casions disputes.  On  a  recent  occasion  the 
clerk  has  taken  the  kiw  into  his  own  hands, 
and  retained  out  of  a  bank  note  a  larger  amount 
than  is  set  down  in  the  order  of  court.  The 
barrister  being  appealed  to,  refused  to  interfere, 
and  the  matter  is  now  before  the  Master  of  the 
RoUs. 


SOLICITOR  OF  THE   DUCHY   OF   LANCASTER. 

The  vacancy  occasioned  by  the  lamented 
death  of  John  Teesdale,  Esq.,  has  been  filled 
up  by  the  appointment  of  Thomas  Walford, 
Esq. 


Sfi^Krior  Ctmrtt:  JWb,— Fice-Ctoweflor. 
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RECENT  DECISIONS  IN  THE   SUPE- 
RIOR COURTS, 

aXPORTSD    BT   BAUII8TBK8    OV    TBS    gXTB&AL 

coinm. 


tUHf  €o«it. 

AN8WBB8,     BXCBPTION8    TO.  —  CONSTRUC- 
TION OP  ORDBB  16,  AST.  22,  OF  MAY  1845. 

The  time  ftrr  fiKng  eaceepiumt  to  «n  emswer  is 
Umited  to  ike  period  aUomed  by  the  Orders 
of  1845,  nltktmffk  the  answer  may  have  been 
filed  before  those  orders  came  into  opera- 
tion. 

This  was  a  motion  to  take  exceptions  filed 
to  the  defendant's  answer  off  the  file  for  irre- 
gularity. 

Tbe  bin  was  amended  the  9th  of  June  1845, 
and  the  answer  was  nnt  'in  the  1 5th  of  Au(?. 
1645.  By  the  l6th  6rder  of  Mav  1845,  Art. 
22,  the  plaintiff  is  allowed  six  weeks  to  except 
for  insufiiriency,  at  the  expiration  of  which 
time,  if  exceptions  are  not  fried,  the  answer  is 
to  be  deemed  sufficient.  This  period  in  the 
present  case  expired  on  the  9th  of  Dec  inst.« 
ud  the  exceptions  were  filed  on  the  10th. 

Mr.  Elderton,  in  support  of  the  motion  said, 
tiiatthe  suit  having  been  broup^ht  within  the 
operation  of  the  Ch-ders  of  May  1845,  by  the 
3rd  of  those  orders  the  exceptions  must  be  con- 
adered  as  improperly  filed. 

Mr.  KiaderslAf,  contri^  nr^d,  that  as  the 
new  orders  were  not  in  operation  when  the  de- 
fendant's answer  was  put  in,  he  was  entitled  to 
avaol  himself  of  the  old  practice,  by  which  he 
was  aOoved  eight  weeks  from  the  termination 
of  the  long  vacation.  The  Orders  of  1845  did 
not  spp^  to  the  long  vacation  of  this  year,  bat 
b^n  with  the  first  vacation  in  the  next  ^ear. 

The  Master  of  the  RoUs  having  taken  time  to 
consider  his  judgment,  said,  that  as  the  case 
was  clearly  within  the  Orders  of  May  1845,  the 
exceptions  were  filed  a  day  too  late.  His  lord- 
ship added,  tiiat  his  only  difficulty  was  re- 
f  pecting  the  costs  of  the  motion,  and  as  there 
was  so  fittle  ground  for  the  objection  he  should 
make  no  order. 

Mr.  Elderton  said,  as  the  exceptions  would 
thus  remsun  on  the  file  the  defendants  ought 
to  be  allowed  time  to  consider  whether  they 
would  submit,  and  the  vacation  being  close  at 
hand,  he  asked  for  time  till  the  next  term. 

The  Master  of  the  Rolls  said,  he  would  allow 
them  till  the  end  of  the  first  four  days  of  next 
term. 

Watmore  v.  Sloan.    Dec.  22,  1845. 


PATMSNT   OF    MONEY    INTO    COURT.  —  AD- 
MISSION  BSaUIRBD  IN   ANSWER. 

The  cmtrt  triU  not  on  motion  order  money  into 
eonrtf  admitted  to  have  been  received  by  a 
dtfendant,  unless  there  is  a  clear  admission 
im  the  answer  of  the  precise  sum  referred  to 
in  the  notice  ofmotio$L, 

If  a  batanee  mmffki  to  be  hrewfht  into  etmrt  is 


onfy  to  be  made  out  by  eakulation,  the 
comt  will  not  make  any  order  ;  but  the  de- 
feet  may  in  certain  cases  be  supplied  by 
i^idavit. 
^  The  defendant  in  this  case  had  been  the  so- 
licitor of  the  testator  in  the  pleadings  named, 
and  by  his  answer  admitted,  that  he  had  received 
the  several  sums  set  forth  in  the  3rd  schedule 
to  his  answer,  on  account  of  the  rents  of  the 
testator's  estate,  and  he  stated,  that  at  the  time 
of  the  death  of  the  testator  there  was  due  to 
him  for  costs  the  sum  of  4C8/.,  and  that  he  had 
also  received  rents  to  the  amount  of  538L  since 
the  testator's  death. 

Mr.  Turner  and  Mr.  Stevens  now  moved  for 
payment  into  court  of  the  two  sums  of  408/. 
and  538/. 

The  Master  qfthe  Bolls  sud,  the  first  sum 
appeared  to  be  made  out  only  by  calculating 
the  sums  received  and  deducting  the  balance, 
and  the  court  never  made  the  order,  where  tiie 
amount  for  which  the  order  was  sought  could 
only  be  ascertained  bv  calculation.  The  pre* 
cise  sum  must  appear  oy  the  answer,  although 
in  certain  cases  the  court  received  an  affidavit 
to  show  how  a  balance  was  ascertained.  Here 
there  did  not  appear  to  be  any  admission  that 
the  balance  was  in  the  defendant's  hands. 

Mr.  T^irner  then  read  a  passage  in  the  an- 
swer in  which  it  was  stated,  that  the  amount  in 
the  defendant's  hands  at  the  death  of  the  tes- 
tator for  rents  received  by  him,  was  904/.,  and 
that  the  testator  being  indebted  to  him  in  the 
sum  of  408/.  for  costs,  the  said  904/.  was  re- 
duced to  496/.;  whereupon  the  court  made  the 
oitiflr.% 
BUiot  V.  Morris.    Dec  20, 1845. 

Viu-4lfi9nulUft  of  £iitUnli. 

AKBIfDHENT  OP  BILL.  —  68TH    ORDBR   OT 
1846. 

J/  is  not  suficient,  under  the  66th  Order  qf 
1845, /or  the  purpose  of  obtaining  leave  to 
amend,  to  show  that  due  diligence  has  been 
used  during  part  of  the  time  allowed  for 
amending,  tf  there  appears  to  have  been 
unnecessary  delay  during  another  part. 

This  was  a  motion  for  leave  to  amend,  the 
time  alkiwed  by  the  orders  having  elapsed.  It 
appeared  that  the  solicitor  in  the  country  had 
had  the  answer  in  his  possession  for  46  days 
after  it  had  been  filed,  before  he  sent  it  to 
counsel,  to  advise  upon  its  sufficiency  and  the 
necessity  for  amending  the  bill.  This  he  did 
on  the  14th  of  January,  1845.  The  case  was  a 
complicated  one;  and,  owing  to  the  delay 
occasioned  by  the  sitting  of  the  court  during 
term  at  Westminster,  the  opinion  of  counsel, 
suggesting  extensive  amendments,  was  not  ob- 
tained till  the  13th  of  February.  Further 
amendments  were  afterwards  advised.  So 
that  the  plaintiff  was  not  in  a  condition  to 
procure  his  order  till  the  30th  of  March.  The 
motion  was  originally  made  in  July  last,  and 
stood  over  for  further  affidavits. 

Mr.  Stuart  and  Mr.  Roll,  for  the  motion^ 
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insisted  upon  the  impossibility  of  getting  the 
amendments  prepared  sooner  than  had  been 
done,  after  the  case  had  been  laid  before 
counsel. 

Mr.  Bethell  and  Mr.  Bacon,  control,  remarked 
upon  the  delay  which  hidoccurred  before  the 
case  was  submitted  to  counsel,  for  which  no 
attempt  was  made  to  account ;  and  relied  upon 
the  68th  Order  of  1845,  by  which,  they  urged, 
the  case  was  now  governed. 

The  Vice- Chancellor  said,  that  the  motion 
must  be  treated  as  made  under  the  new  orders, 
though  notice  of  it  had  been  given  long  before 
they  came  into  operation ;  and  it  did  not  ap- 
pear to  him  that  the  affidavit  in  support  of  it 
came  up  to  the  exigency  of  the  68th  Order, 
because  it  showed  diligence  during  a  part  of 
the  time  only,  and  did  not  show  that  due  dili- 
gence had  been  used  during  the  first  46  days 
after  the  answer  was  filed. 

Motion  refused. 

Winnall  v.  FeatJierstonehaugh,  Dec.  ISth, 
1845. 


Vitt^%&utllox  Butgfit  ISruct. 

ORDERS    OF    1828    AND    1845.  *-  DISMISSAL 
OP   BILL. 

Semble,  That  a  defendant  who  was  entitled  to 
.  the  dismissal  of  the  bill  under  the  Orders  of 
1828,  prior  to  those  0/ 1845  coming  into 
operation,  but  who  wouli  not  be  entitled  to 
dismiss  under  the  latter,  ought  to  proceed 
according  to  the  old  practice, 

Mr.  Metcalfe  moved  to  dismiss  the  bill  in 
this  case,  upon  the  ground  .that  no  steps  had 
been  taken  since  the  filing  of  the  answer  on  the 
28th  of  February  last.  The  two  months  and 
six  weeks  allowed  under  the  Orders  of  1828 
would  have  expired  long  before  the  vacation, 
previously  to  which  the  defendant  might  have 
moved  to  dismiss  the  bill.  If,  therefore,  the 
114th  of  the  Orders  of  1845,  did  not  apply,  the 
motion  would  be  regular,  according  to  the  old 
practice. 

Vice-Chancellor  Bruce  said,  that  as  the 
Orders  of  1828  applicable  to  the  case  were 
abrogated  or  discharged  by  the  first  Order  of 
1845,  he  apprehended  that  the  defendant  mast 
proceed  under  the  practice  existing  prior  to 
1828,  namely,  move  to  dismiss  after  the  expira- 
tion of  three  terms. 

Whitworth  v.  Whitworth.  Lincoln's  Inn, 
Dec.  10,  1845. 


SUPPLEMENTAL   BILL.— -PABTIBS.— ABATE- 
MENT. 

Pending  the  original  suit,  and  after  a  refer- 
ence to  the  Master,  one  of  the  female  plain- 
tiffs had  married  a  defendant,  a  settlement 
being  made  qf  the  wift^s  interest  in  the 
subject  matter  qf  the  suit.  The  husband 
and  the  trustees  of  the  settlement  were  made 
dtfendants  in  the  supplemental  suit,  but  the 
other  defendants  to  the  original  bill  were 
omitted. 


Held,  Thai  the  suppiemaUal  bUlwas  defeetin 
bg  reason  of  the  omission. 

The  original  suit  was  commenced  in  1838  hj 
the  plaintiff,  Elizabeth  Davies,  and  others,  for 
the  purpose  of  having  annuities  raised  oat  of 
the  estate  of  the  testator  inthe  cause.  A  decree 
was  pronounced  in  February  1842,  by  which  it 
was  referred  to  the  Master  to  ascertain  whether 
all  the  parties  interested  in  the  annuities  were 
parties  to  the  suit,  and  to  take  the  accounts. 
One  of  the  female  plaintiffs  subsequently  had 
married  the  defendant,  Richard  Price.  A 
settlement  had  been  executed,  by  which  the 
wife's  interest  in  the  fund  had  been  assigned 
to  trustees  to  the  wife's  separate  use,  with  re- 
mainder to  the  husband  and  the  issue  of  the 
marriage.  A  supplemental  bill  had  been  filed 
against  the  husband  and  the  trustees ;  the  de- 
fendants to  the  original  bill  not  being  made 
parties.    The  cause  came  on  for  hearing. 

Mr.  A.  W.  Moore,  on  behalf  of  the  trustees 
of  the  settlement,  and  R.  Price,  submitted,  that 
the  suit  had  abated  by  the  marriage  of  one  of 
the  plaintiffs,  and  that  all  the  defendants  to  the 
original  bill  ought  to  have  been  made  defend- 
ants to  the  supplemental  bill.  He  cited  Lord 
Redesdale  on  Pleading,  p.  57* 

Vice- Chancellor  Bruce.  I  rather  think  it  is 
an  entire  abatement.  As  against  the  original  de- 
fendants, who  are  not  defendants  to  the  supple- 
mental bill,  the  suit  is  not  resuscitated. 

Mr.  W.  R.  James  for  the  plaintiffs.  This  is 
not  an  abatement  which  admits  of  being  cured 
by  revivor ;  the  suit  is  simply  defective  by  the 
marriage  of  a  co-plaintiff.  The  only  parties  in 
whom  any  new  inlsrest  has  been  created  are 
before  the  court.  Tlie  original  defeudanta 
cannot  be  interested  to  this  extent.  There  ii 
no  decided  case  in  support  of  the  objection. 

Vice-Chancellor  Bruce.  There  may  be  no 
case  expressly  deciding  this  point,  but  in  this 
court,  although  we  are  protestants  we  hax'e 
great  faith  in  tradition.  I  think  that  as  against 
the  defendants,  who  are  not  parties  to  the 
supplemental  bill,  it  is  clearly  a  dead  suit  I 
think  it  is  very  possible,  although  I  have  not 
considered  the  subject  very  closely,  that  some 
alteration  in  the  practice  might  be  beneficially 
introduced.  I  think,  however,  that  the  rule  of 
court  is  as  I  have  decided  it.  If  they  are  made 
parties,  and  they  will  consent  to  appear  at  the 
hearing  without  answer,  I  can  hear  the  case  by 
consent  without  any  expense.  But  at  present 
I  cannot  consider  them  as  alive  for  the  purposes 
of  the  suit. 

Dames  v.  Price.  Lincoln's  Inn,  Dec.  13, 
1845. 


(Before  the  Four  Judges.) 

INDICTMENT. — CERTIORARI.—CGSTS  UNDSS 
5  &  6  W.  &  M.  C.  11,  S.  3. 

Several  persons  were  indicted  for  a  mdtwee 
MS  erecting  an  embankment  on  the  tinr 
Thames.  The  indictment  was  remoeed  bi/ 
certiorari  bg  one  of  the  d^mdanti,  end 
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tkey  were  found  guUty.  The  expences  of 
the  prosecutors  were  paid  out  of  a  certain 
fund,  on  a  promise  on  their  part  to  repay 
the  money  so  advanced.  Some  of  the  pro^ 
secutors  had  been  injured  in  their  business 
as  watermen  by  reason  of  the  embankment. 
A  side-bar  rule  had  been  obtained  for  re^ 
f erring  the  matter  to  the  master  to  tax  the 
costs  of  the  prosecutors,  under  5  4"  6  fV.  Sf 
M.c.  11,  «.  3. 

1.  Held,  that  the  prosecutors  were  parties 
grieved,  within  the  meaning  qf  the  6^6 
'W,^3L  c.  n,s.  3. 

2.  Held,  that  the  prosecutors  were  entitled  to 
costs  under  the  S  ^  6.  W.  ^  M.  c.  11,  s.  3, 
although  the  expences  of  the  prosecution 
had  been  advanced  by  other  parties  under  a 
promise  to  repay  them. 

3.  Held,  that  the  fact  that  the  indictment  had 
been  removed  by  one  of  several  defendants, 
is  no  ground  for  discharging  a  side-bar  rule 
for  referring  the  matter  to  the  master  for 

taxation  of  costs. 

Thb  defendants  were  indicted  and  convicted 
of  a  nuisance.  The  indictment,  which  charged 
the  defendants  with  having  erected  a  certain 
emhao^ment  on  the  river  Thames,  so  as  to 
impede  the  navigation,  had  heen  removed  into 
this  court  by  writ  of  certiorari  by  one  of  the 
defendants.  At  the  time  sentence  was  passed 
on  the  defendants,  a  side-bar  rule  was  obtained, 
which  ordered,  ''that  it  be  referred  to  the 
coroner  and  attorney  of  this  court  to  tax  the 
costs  tb  be  paid  by  the  defendants  to  the  pro- 
secutors or  their  attorney.  In  Michaelmas 
Term  a  rule  was  obtained  calling  on  the  pro- 
secutors to  show  cause  why  the  side-bar  rule 
should  not  be  discharged.  The  last  rule  was 
obtained  on  the  ground  that  the  prosecutors 
were  nominal  parties,  and  not  the  real  pro- 
secutors of  the  indictment,  and  were  not  parties 
giieved  or  injured  within  the  meaning  of  the 
5  &  6  W.  &  M.  c.  11,  s.  3.  It  appeared  by 
ihe  affidavits  that  the  expences  of  the  prosecu- 
tion had  been  paid  out  of  the  funas  of  an 
association,  and  that  the  prosecutors  had  been 
paid  their  expences  as  witnesses.  That  al* 
though  money  had  been  advanced  to  the  '^xo- 
secutors  for  the  purposes  of  the  prosecution, 
yet  that  they  were  under  a  promise  to  repay 
the  money  so  advanced.  That  several  of  the 
prosecutors,  who  were  free  watermen  of  the 
City  of  London,  had  been  greatly  injured  by 
the  embankment  which  had  been  erected. 

Mr.  M.  Chambers,  Mr.  Keane,  Mr.  Pigott, 
and  Mr.  H.  HUl  showed  cause. 

The  affidavits  show  that  the  prosecutors  are 
the  zeal  and  bond  fide  prosecutors  of  this  in- 
dictment, ^here  a  person  is  both  prosecutor 
and  witness,  there  is  nothing  illegal  m  his  re- 
ceiving his  expences  as  a  witness,  where  the 
prosecution  is  the  act  of  many,  and  its  expences 
an  defrayed  out  of  a  common  fund.  The 
prosecutors  m  also  parties  grieved  within  the 
meaning  of  the  statute.  The  grievance  con- 
templated by  the  statute  was  one  that  pressed 
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on  the  prosecutor  more  than  the  rest  of  the 
subjects,  but  his  right  to  costs  is  not  prejudiced 
by  the  fact  that  many  others  may  suffer  from 
the  same  grievance  of  which  he  complains.  In 
Bjsx  v.  Taunton,  St-  Mary,*  several  persons 
were  held  entitled  to  costs  under  the  statute  as 
prosecutors  of  an  indictment  for  the  non -repair 
of  a  highway.  These  prosecutors  cannot  have 
become  disentitled  to  costs  because  they  have 
received  assistance  from  the  funds  of  a  society. 
(Stopped  by  the  court.) 

Mr,  Serjeant  Jones  and  Mr.  Badeley,  con- 
trii. 

It  is  laid  down  in  the  books  of  practice,  that 
the  prosecutor,  to  bring  himself  within  the 
benefit  of  the  statute,  must  be  both  a  party 
grieved  and  have  prosecuted  at  his  own  ex- 
pense. This  construction  of  the  statute  is 
supported  by  the  cases  of  Rex  v.  Incledon,^ 
and  Rex  v.  Cook,^  There  are  several  persons 
included  in  this  prosecution  who  cannot  be 
considered  the  prosecutors,  and  who  have  been 
paid  their  expences.  [Lord  Denman,  C.  J.  — 
This  is  an  objection  which  might  be  urged 
when  the  taxation  takes  place.]  The  indict- 
ment was  removed  by  only  one  of  the  defend, 
ants,  and  it  was  irregular  to  call  upon  all  the 
defendants  to  pay  the  taxed  costs. 

Lord  Denman,  C.  J. — We  think  it  has  been 
made  out  that  there  is  a  prosecutor  and  a  party 
grieved,  and  under  those  circumstances  we 
ought  to  direct  that  his  costs  be  paid  him. 
The  other  matters  in  dispute  may  be  settled 
when  the  case  comes  before  the  master  for 
taxation.  This  rule  will  therefore  be  dis- 
charged. 

Rule  discharged,  without  costs. 

The  Queen  v.  Sir  Richard  Dobson  and  others, 
Michaelmas  Term,  1845. 


<Qiieen'0  ISencfi  ^racttrt  Court. 

PLKA  OP  NUL  TIEL  RECORD. — CONCLUDING 
TO  THE  COUNTRY.  —  FRIVOLOUS  DE- 
MURRER. 

If  a  plea  of  nul  tiel  record  conclude  to  the 
country,  the  plaintiff  may  reply  without 
regard  to  the  improper  conclusion,  and  is 
not  bound  either  to  join  issue  to  the  country, 
demur,  or  move  to  strike  out  the  improper 
conclusion  j  and  a  demurrer  to  a  replication, 
upon  the  ground  of  its  having  disregarded 
"such  a  conclusion,  was  set  aside  as  frivo* 
lens. 

Debt  upon  a  replevin  bond ;  and  the  decla- 
ration having  set  forth,  in  the  usual  manner,  a 
judgment  in  the  Queen's  Bench  in  favour  of 
the  defendants  in  replevin,  (the  present  plain- 
tiffs,) the  now  defendant  (the  plaintiff  m  re- 
plevin) pleadisd,  nul  tiel  record,  concluding 
thus : — *'  And  of  this  the  defendant  puts  himse^ 
upon  •  the  country.**  Thereupon  the  plaintiffs 
made  up  and  delivered  an  issue  containing  a 
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lepUcation  "  that  there  is  such  a  record  aa  the 
plaintiffs  ha^  alleged,  and  this  they  are  ready 
to  verify  by  the  said  record,  when,  where,  and 
in  such  manner  as  the  court  here  shall  order," 
&c. ;  and  the  issue  was  accompanied  bv  a  no- 
tice that  the  plaintiffs  would,  on  Novemoer  24, 
produce  the  record  in  court.  The  defendant, 
bowever,  returned  the  notice,  stating  that  he 
retained  the  issue  as  a  replication  only,  and 
demurred  specially  to  the  replication,  upon  the 
ground  that  the  defendant  having  concluded 
his  plea  to  the  country,  the  plaintiffs  were 
bound  either  to  accept  an  issue  to  the  country, 
or  to  demur  to  the  plea. 

Rcaolittson  now  (Nov.  24)  showed  cause 
a^nst  a  rule  for  setting  aside  the  demurrer  as 
frivolous,  and  contended,  that  whether  the  plea 
was  well  or  ill  concluded,  the  demurrer  must 
stand,  for  the  plaintiffs  had  no  right  to  plead 
over  to  the  issue  tendered  by  tl^  defendant, 
and  substitute  a  different  mode  of  trial  in  the 
replication ;  and  that  they  should  either  have 
jomed  issue  to  the  country,  demurred  to  the 

gea,  or  have  applied  to  the  court  to  strike  out 
e  iim>roper  conclusion  contained  in  it.      Ste- 
phenPl  ^.  3,  p.  238,  note  (e). 

FUzherbert,  contr^  — The  conclusion  to  the 
coimtry,  in  the  defendant's  plea,  is  a  mere 
artifice  to  entrap  the  plaintiffs,  whose  only 
course  was  to  reply  as  they  have  done,  and  had 
they  adopted  any  other,  tne  term  would  have 
been  lost.  The  conclusion  to  the  country  in 
the  plea  is  mere  surplusage,  and  if  it  were 
struck  out,  the  plea  would  be  perfectly  good 
without  the  addition  of  any  other  conclusion ; 
it  having  been  held,  that  pleas  merely  in  the 
negative  need  not  be  concluded  with  a  verifica- 
tion. Bodenham  t.  Hill,  7  M.  &  W.  274 ; 
Attwood  V.  Taylor,  note  by  Manning,  Serjeant, 
1  M.  &  G.  288,  note  (a).  [Patteson,  J.—  If  a 
plea  of  set-off  were  wrongly  concluded  to  the 
country,  could  you  reply  nU  debet  ?  I  think 
you  could  not.]  Perhaps  not ;  but  it  is  sub- 
mitted that  if  it  concluded  first  with  a  verifica- 
tion, and  then  to  the  country,  such  a  replication 
would  be  good. 

PcUteson,  J. — ^As  the  plea  would  have  been 
good  without  any  conclusion  at  all,  I  think 
that  the  conclusion  to  the  country  may  be  re- 
jected as  surplusage.  The  replication  thefefore 
is  proper,  and  the  rule  must  be  absolute  for 
setting  aside  the  demurrer  as  frivolous. 

Rule  accordingly. 

Fitsherbert  then  called  for  the  record,  and 
the  plaintiffs  recovered  judgment. 

Townsend  v.  Smith,  Michaelmas  Term,  Nov. 
24,  1845. 

CxcQeQutr. 

ADVRRSK   CLAIMS. — INTBRPLEADKB. 

-^  A  defendant  who  had  purchased  certain  goods 
received  notice  from  a  third  party  that  the 
goods  belonged  to  him.  The  f>endor  sued 
the  defendant  for  the  price  of  the  goods,  and 
the  claimant  sued  the  defendant  in  trover. 
Held,  that  this  was  not  a  case  in  which  the 
defendant  could  be  relieved  under  the  Inters 
pleader  Act, 


Atherton  moved  for  a  rule  under  the  first 
section  of  the  Interpleader  Act,  1  &  2  WiH  4, 
c.  58.  It  appeared  that  the  defendant  had 
purchased  of  the  plaintiff  several  chests  of  tea, 
but  before  they  were  paid  for  the  defendant  was 
served  with  notke  by  a  third  party,  that  the  tea 
belonged  to  him,  and  requiring  the  defendant 
not  to  pay  the  price  of  the  tea  to  the  plaintiff. 
Subsequently  the  plaintiff  brought  an  action  of 
debt  against  the  dfefendant  for  the  price  of  the 
tea,  and  the  third  party  sued  the  defendant  in 
trover.  Under  these  circumstances  it  was  sub- 
mitted, that  as  the  defendant  was  willing  to 
bring  into  court  the  price  of  the  tea,  he  was 
entiUed  to  relief. 

Pollock,  C.  B.  In  the  case  of  James  ?. 
Pritchard,  2  M.  &  W.  44,  the  circumstances 
were  very  similar  to  the  present,  and  this  court 
after  granting  a  rule  to  show  cause,  decided, 
that  it  was  not  a  case  within  the  Interpleader 
Act 

Parke,  B.  In  this  case  there  can  be  no  inter- 
pleader, for  the  parties  do  not  clsdm  the  same 
tlung;  the  one  seeks  to  have  the  benefit  of  a 
contract,  the  other  to  recover  the  subject  matter 
of  it.  The  price  agreed  to  be  paid  for  the  tea 
mav  exceed  its  real  value, — for  a  party  may 
make  an  improvident  bargain —but  the  claim- 
ant could  only  recover  the  actual  value. 

Alderson,  B.  The  Interpleader  Act  was 
intended  to  be  a  substitute  for  the  old  mode  of 
relief  by  bill  in  equity,  and  it  is  clear  that  in 
a  case  like  this  there  could  be  no  interpleader 
in  equity. 

Rule  refased. 

Slaney  v.  Sidney.  Michaelmas  Term,  Nov. 
1845. 

Court  of  Itattfuruytcf  * 

SMALL   DKBTS   ACT, 

Service  of  summons  under — Power  of  Com- 
missioner when  defendant  is  in  custody. 

The  defendant,  who  was  in  custody  under 
an  order  made  by  Mr.  Commissioner  E^'ans 
under  the  Small  Debts  Act,  (8  &  9  Vict.  c. 
127,)  came  before  that  learned  commissioner, 
under  the  3rd  section  of  the  act,  to  be  dis- 
charged out  of  custody  by  leave  of  the  com- 
missioner, having  paid  the  debt  and  costs, 
under  the  following  circumstances :  — 

A  summons  was  duly  issued  from  this  court 
on  the  3rd  Dec,  calling  on  the  defendant  to 
appear  before  the  commissioner  at  Basinghail 
Street,  on  the  9th  day  of  Dec.,  at  11  o'clock, 
A.M.,  to  answer  such  questions  as  may  be  not 
to  him,  touching  not  having  paid  to  one  Ed- 
ward Lewis  the  sum  of  17 L  19s.,  recovered  is 
a  certain  judgment  of  the  Court  of  Queen's 
Bench.  The  summons  was  served  on  the 
defendant  at  his  residence  in  Arundel  Street  in 
the  Strand,  at  half-past  10  o'clock  on  the 
morning  of  the  9th  Dec,  and  the  case  was 
called  on  at  the  sitting  of  the  court  at  11 
o'clock  on  the  same  day,  when,  on  default  of 
the  defendant's  appearance,  an  order  was  made 
to  commit  him  to  prison  for  40  days.  The 
defendant  now  statea  that  he  had  a  good  an* 
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8wer  to  the  summons,  having  in  fact  discharged 
the  deht»  and  should  have  appeared  to  show 
cause  against  it  if  it  had  heen  served  on  him  in 
sufficient  time.  He  had  paid  the  amount  under 
protest*  to  procure  his  Uberation,  and  now 
asked  to  be  allowed  to  show  cause  against  the 


The  learned  Commissumer  was  of  opinion, 
(after  referring  to  the  3rd  section,)  that  he  had 
no  authority  under  the  act  but  to  order  the 
defendant's  discharge  out  of  custody,  upon  the 
plaintiff  or  his  attorney  signing  an  acknowledg- 
ment of  payment  of  the  debt  and  costs.  The 
defendant  could  not  now  be  heard  against  the 
summons.  He  had  ordered  the  affidavit  of 
service  of  the  summons  to  be  examined,  and  it 
appeared  ic  stated  generally  that  the  summons 
was  personally  served  on  the  defendant  on 
the  9th  Dec.,  not  naming  any  hour.  This  was 
consistent  with  the  defendant's  statement.  It 
was  certainly  a  hardship  that  the  summons 
should  be  served  so  shortly  before  the  hour 
appointed  for  the  defendant's  appearance,  and 
he  had  given  directions  to  his  registrar  to  pre- 
vent the  recurrence  of  this,  by  t^ng  care  that 
infatnre  the  affidavit  of  service  s£>wed  that 
the  snmaBona  was  served  a  reasonable  time 
before  the  day  appointed  for  appearance.* 
There  was  no  provision  on  the  subject  in  the 
act  of  parliament. 

The  plaintifT  then  indorsed  an  acknowledg- 
ment of  pavment  on  the  order  of  imprisonment, 
and  the  dexendant  was  discharged  out  of  cus- 
tody. 

Ltvu Y.Edwards,  Dec.  13,  1845. 


Short  Causes  and  Consent  Causes  %wnj  Toes* 
day  at  the  sittings  of  the  court. 

NoTicB. — Petitions  must  be  presented,  and  copies 
left  with  the  secretary,  on  or  before  the  Satordaj 
preceding  the  Tuesday  on  which  it  is  intended  they 
should  be  heard.  Those  requiring  service  must  be 
presented  on  or  before  the  Friday  preceding. 


CHANCERY  SITTINGS. 

HUary  Term,  1846. 

itt»tn  of  ^  ISallf . 

AT  WESTMINSTER. 


Monday     . 

Tuesday     • 

WedMwlay 
Tburad^  . 
Friday  .  . 
Saturday  . 
Monday 

Tuesday     . 

Wednesday 

Thursday  . 

Friday  .  . 

Saturday  . 

Monday  • 

Tuesday      • 

Wednesday 
Thursday  . 
Friday  .  . 
Satnrday     • 


Jan.  12 


J  Motions      and 
Petitions. 

The 


^  -  i  Petitions— J 
"  j      first. 


remaining 
unopposed 


14 
15 
16 
17 

19 
«0 


Pleas,  Demurrers,  Causes, 
Further  Directions,  and 
EjcceptioQS. 

!  Petitions— The  unopposed 
first. 

(  Pleas,  Demurrers,  Causes, 
91  \      Further  Directions,    and 

(      Exceptions. 
22     Motions. 

Pleas,  Demurrers,  Causes, 
Further   Directions,  and 
Exceptions. 
Petitions—The    unopposed 
first. 

28  (  Pleas,  Demurrers,  Causes, 

29  <      Further  Directions,  and 

30  (      Exceptions. 

31  Motions. 


*  It  would  be  desirable  if  there  was  some 
l^eneralmle  on  this  subject.  As  the  conse- 
<inence  of  default  in  appearance  is  fortv  days' 
miprisonment,  the  party  snmmoned  should  have 
ressonsbSe  notice* 


COMMON  LAW  SITTINGS. 

Hilary  Term,  1846. 

Qvten'n  10ette). 

MIDDUBEXit 

lstSitting^Tuesda;|r Jan.  ^5 

And  two  following  days  at  Eleven  o'clock. 

2nd  Sitting — Friday Jan,  16 

And  subsequent  days  at  Eleven  o'clock. 
3rd  Sitting— -Thursday Jan.  29 

At  \  past  Nine  o'clock  precisely,  for  Undefended 
Causes  only. 

The  old  and  new  undefended  causes,  with  notice^ 
I  will  be  taken  first,  then  as  many  old  and  new 
I  causes  as  shall  have  heen  appointed,  in  their  order, 
(long  causes  only  being  omitted)^  and  all  long 
causes  will  stsnd  over,  till  after  term — and  parties 
are  desired,  to  prevent  the  unnecessary  appointment 
of  them  ;  but  if  any  short  causes  are,  through  ma^ 
information,  omitted,  the  court  will  appoint  them» 
on  application,  in  the  presence  of  the  opposing 
'parties,  or  in  their  absence,  if  they  shall  have  hsi 
due  notice  to  attend. 

Sittings  aft«rTerm,  Monday,  Feb.  2nd — For  com* 
mon  juries  only,  until  Thursday  Feb.  12,  when 
special  juries  begin,  and  they  will  be  appointed  for 
that  day  and  eveiy  day  until  Feb.  ISth^  inclusive* 

1X)1II)0N. 

r»  Ttrm. 

Friday  (At  Twelre) Jan.  30 

For  Undefended  Causes  and  such  as  the  Judge 
considers  fit  to  be  taken . 

After  Term, 
Thorsdsy,  Februsry  3rd,  to  adjourn  to  Tbursdsy, 
February  19ib,  Adjournment-day ;   and  the  days 
for  special  and  common  juries  will  be  adjusted  when 
the  proportions  of  esch  shall  be  better  known. 

In  Term, 


IN    MIDULESEX. 


Ist  Sitting,  Tuesday  . 
2nd  Sitting,  Monday  . 
3rd  Sitting,  Tuesday 


Jan.  13 
.  19 
.     27 


IS    LONDON*. 

Ist  Sitting,  Saturday     .        .        •        Jan.  VT 

2nd  Sitting,  Saturday     •         •        .         •  24 

(And  by  adjournment  if  necessary,)  Monday  26 
After  Term. 

IN  MIDDLESEX.  IN  LONDON. 

Monday  .  .  Feb.  2  |  Tuesday  .  .  Feb.  S 
(To  adjourn  only.) 

The  Court  will  sit  in  Middlesex,  at  Nisi  Prius  in 
Term,  by  ailjournment,  from  day  to  day,  until  the 
causes  entered  for  the  respective  Middlesex  sittings 
are  disposed  of. 

The  Court  will  sit,  during  and  after  Term,  at  ten 
o*clock. 


BANKRUPTCY   DIVIDENDS    DECLARED. 
From  Dee.  2nd,  to  26«4  D«c.,  1845,  both  incUme, 

Austin,  J.,  Manchester,  Brush  Maker.    Interest  on 

debts  proved  declsred. 
Barker,  T.  T.,  Sandiacre,  Derby,  and  J.  Palmsr, 

8eu.,Stapleford,  Notts,  Cotton  Doublers.  Div. 

3s.  8d.  on  separate  astato  of  T.  T.  Barker,  div. 

3s.  9d. 
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Bates,  W.H.     Div.  6d. 

Batt,  J.,  Old  Broad  Street,  Silkman.  On  separate 
estate  of  J.  Batt,  dir.  t48.  6d. 

Bennett,  J.,  New  City  Chambers,  Bishopsgate 
Street  Within,  Timber  Merchant.  Dir.  Is.  3d. 

Boorne,  T.,  Liverpool,  Corn  Factor.     Div.  lOd. 

Bradley,  J.  P..  and  G.  J.,  Great  St.  Helens,  Wine 
Merchants.     Div.  Is.  lid. 

Bndlev,  J.  P«,  separate  estate  of,  Great  St.  Helens, 
Wine  Merchant.    Div.  68.  2d. 

Bratthwaite,  J.,  Morpeth,  Northumberland,  Inn- 
keeper.    Final  div.  3s.  ^d, 

Brett,  J.,  St.  Edmunds,  Suffolk,  Currier.    Div.  6d. 

Brooker,  J.,  Southampton  Row,  Bloomsbury,  Car- 
ver.    Div.  Is. 

Brown,  W.,and  T.  Preston,  juo.,  Manchester,  Col- 
ton  Spinner.  Div.  4s.7^d.,  on  separate  estate 
of  T.  Preston,  jan  ,  div.  9$. 

Boisson,  J.  S.,  Brabant  Court,  Philpot  Lane.   Div. 

l8.5d. 

Campion.  J.,  and  W.  Whitby,  Ship  Builders. 
Finsl  div.  2s.  T^Jd.,  on  separate  estate  of  J. 
Campion.  Final  div.  3s.  lid.  Div.  on  se- 
parate estate  of  R.  Campion,  3s.  9d. 

Crespin,  J.C.,  31,  East  Cheap,  Shipping  Agent. 
Div.  4d. 

Crosby,  W.,  B.  Vallentine,  and  B.  White,  Hounds- 
ditch  and  Lendenhall  Street,  and  of  Birming- 
ham, Toy  Dealers.     Div.  IJd. 

Cortis,  J.,  Liskeard.     Div.  4s.  4d. 

Danson,  T.,  Liverpool,  Merchant.  Div.  jjuds  of  a 
penny. 

Dees,  W.,  J.  Dees,  and  J.  Hogrq^,  Newcnstle-upon- 
Tvne,  Builders.  Div.  on  separate  estate  of  J. 
Dees,  lOd. 

Eastwood,  T.,  Brighton,  Grocer.    Div.  58.  l^d. 

Farrow,  J.  W.,  and  J.  Barron,  St.  Ann's  Place, 
Limehouse,  Pump  Manufacturers.     Div.  5s. 

Fisher,  J.  and  E.,  Maghull,  Wine  Dealers.  Div. 
Ss.  lOd. 

Gilchrist.  G.,  and  J.  M.,  Liverpool,  Merchants. 
Div.  6W. 

<jreen,  G.  H.,  and  G.  C  Green,  Bucklersbury,  Sta- 
tioners.    Div.  Is.  9d. 

Harman,  J.,  Meadow  Bank  Brewery,  Whitefriars, 
Brewer.    Div.  6d, 

Hay  ward,  W.  H.,  and  R.  Collier,  Manchester,  Cot* 
ton  Spinners.  Final  div.  Ifs.  On  separate 
estate  of  W.  H.  Hay  ward,  div.fOs. 

Heyes,  LitherUnd  U  Co.^  Liverpool,  Merchants. 
Div.  JJd. 

Hodgson,  J.,  Liverpool,  Scrivener.     Div.  Is.  9d. 

How  den,  J.,  Wakefield,  York,  Ironfounders.  Div. 
4s.  6d. 

Hughes,  J.,  Chelmsford,  Shoe  Maker.     Div.  4d. 

Jackson,  J.  E.,  Birmingham,  Dealer  in  Iron.  Final 
div.  51d. 

Jevons,  S.,  Siver  Street  Lincoln,  Shoe  Maker.  Div. 
2s.  Id. 

Johnson,  T.,  sen.,  W^.  Johnson,  and  C.  Mann, 
Romford.     Div.  Is. 

Laurie,  G.,  Fleetwood-on-Wyre,  Chemist.  Div. 
d8.4d. 

Lee,  W.,  Charing  Cross,  Hosier.    Div.  SJd. 

Lewis,  J.  N'.,  St.  George*s  Fields,  Woolwich,  Kent, 
Draper.    Div.7s.  6d. 

Loraine,  T.,  Newcastle-upon-Tyne,  Bookseller. 
Div.  38. 

Lnsson,  J.  B.,  Great  Queen  Street,  Mile  Town, 
Sheerness,  Clerk.      Div.  16s.  6d. 

Harshall,  J.,  aindT.  Collier,  Manchester,  Merchants. 
Div.  {ths  of  a  penny. 

Menzies,  W.,  Gloucester,  Draper.    Div.  5s. 

Mitchell,  B.,  Lime  Street,  Merchant.  Div.  44d., 
separate  estate,  final  div.  fths  of  a  penny. 

llahoo,  J.,  and  R.  Simons,  Minoing  Lane,  Wine 


Merchants.  Div.  3n  separate  estate  of  J. 
Mohon ,  209.  On  separate  estate  of  R.  Sitnoas, 
div.  8s.  4d.     Firm  div.  28. 

Montrie,  J.,  Bristol,  Music  Seller.     Final  div.'Sd. 

Moyes,  W.,  and  T.  Moriog,  Camomile  Street,  Car- 
men.    Div.  3s. 

^ficholson,  R.,  Stockton,  Bookseller.     Div.  3s.  Sd 

Orborne,  H.R.,  Truro,  Grocer,     Div.  ls.9d. 

Pott,  J.,  Old  Broad  Street,  Silkman.    Div.  4s. 

Patterson,  T.,  and  J .  Codling,  Sheriff  Hill,  Durban, 
Earthenware  Manufacturers.  Final  div. 6s. 9d* 

Petrie,  J.  C  Bedlington,  Miller.     Div.  5d. 

Pitt,  J.,  Plymouth,  Grocer.     Final  div.2Jd. 

Reay,  W.,  Northumberland,  Ship  Builder.  Dir. 
8d. 

Schofield,  C,  Ktn?ston-upon-Thames,  Cosl  Mer- 
chant.    Div.  9d. 

Scott,  W.,  Manchester,  Grocer.     Div.  7d. 

Simister,  T.,  3,  Downing  Street,  Confectioner. 
Div.  ^d. 

Small  wood,  S.,  Birmingham.   Grocer.    Final  dir. 

Smirk.  J.  E.,  Wrekin  Tavern,  Broad  Court,  Bow 

Street,  Victualler.     Div.  2s.  8d. 
Smith,   A.  and  J.,  Rochdale,    Merchants.      Dir. 

4s.  3d. 
Smith,  T.  C,  and  R.Hsve*,  Henrietta  Street,  Co- 
vent  Garden.  Hotel  Keepers.     Div.  9s.  6d. 

On  separate  estate  of  T.  C.  Smith,  div.  SOt . 
Solly.  J.,  sen..  St.  Mary  Axe,  Merchant.    Div.  8s. 
Spencer,  J.  Denholme  Carr,  Thornton,  Brsdford, 

Worsted  Manufacturer.     Div.  Ss.  fid. 
Sudgen,  J.  and  D.,  Springfield,  Kirkburton.  York, 

Fancy  Cloth  Manufacturers.     Final  div.  7d. 
Summers,  W.,  and  N.  Rae,  MAncbester,  Rope  Ms- 

kers.    Div.  lid.    Div.  on  separate  estate  of 

N. Rae,  20 J.. 
Tallent,   A.,    sen.,  Tpswich,    General   Bferchaot 

Div.  Is.  3d. 
Warden.  W.  J..  Pickering.  York,  Wine  Merchant. 

Final  div.  91d. 
Warr,  H.,  Bridpon,  Dorset,  Currier.     Div. 5s. 
Welch,  J.,  Coach  and  Horses,  Hollo  way,  Victutller. 

Div.  is. 
Wilson,  B.  W.  Holmes,  \Ve8tmoreland,ApotbecirT. 
Final  Div.  5d.  _ 

THE  EDITOR'S  LETTER  BOX. 

With  the  New  Year,  we  commence  a  far- 
ther enlargement  of  the  Leg<il  Observer,  which 
will  consist,  especially  during  the  sitting  of 
parliament,  of  24  pages.  The  advertiscmenU 
will  be  printed  separately  by  way  of  supple- 
ment, eitner  in  4  or  8  pages  e^ctnl,  aJs  occasion 
may  require. 

The  first  part  of  the  Digest  of  Cases  will 
probably  be  ready  for  our  next  number,  on  a 
plan  that  we  trust  will  be  very  generally  ap- 
proved. 

It  will  be  more  convenient  for  the  "  Legal 
Obituary"  to  be  given  monthly,  than  weekly,-- 
except  where  some  special  notice  may  be  deemed 
reouisite. 

The  paper  of  Dr.  Gaerth,  the  German  adro- 
cate,  on  the  case  of  Baron  de  Bode,  shall  be 
immediately  considered. 

The  Stamp  Act  requires  the  whole  duty  of 
120/.  to  be  paid  by  attorneys  of  the  Palatine 
Courts,  in  order  to  be  admitted  into  the  courts 
at  Westminster  without  deducting  the  prenons 
duty  of  60/.    It  is  not  so  iu  the  Wdsh  Courts. 

The  inquiries  of  "An  Original  Subscnber, 
regarding  the  allowance  of  Land  'to  out  ol 
Iquit,  or  free  rento,  shall  be  attended  to. 


^j^e  Hesal  i!^b0er)iet. 


SATURDAY,  JANUARY  10,  1846. 


f  '        **  Qaod  magiB  ad  mm 
Peitinet,  et  nesdre  malum  est,  agitamni.* 

HOIULT. 


THE  LEGAL  PROSPECTS  OF  THE 
SESSION. 

At  the  near  approach  of  the  meeting  of 
parliament,  it  maj  be  useful  to  remind  our 
readers  of  the  several  important  subjects 
affecting  the  profession  which  will  be 
brought  under  consideration. 

First,  however,^  we  may  congratulate 
our  brethren  on  the  return  of  Lord  Lynd- 
hurst  to  his  high  office  at  the  head  of  the 
law ;  and  we  sincerely  hope  that  his  lord- 
ship's health  has  been  so  completely  re- 
stored, that  he  will  be  able  (as  doubtless 
he  will  be  willing)  to  apply  his  unrivalled 
powers  to  the  due  investigation  of  all  pro- 
jects of  law  reform,  and  that  he  will  stay 
their  progress  unless  convinced  that  they 
will  be  really  beneficial. 

Rumour  is  at  work  on  the  great  question 
of  the  best  mode  of  administering  justice 
in  Chancery.  We  are  told  that  the  chief 
of  the  court  will  be  made  a  permanent 
judge ;  and  that  the  Lord  Chancellor  only 
will  be  removable  on  a  change  of  ministry. 
A  distinguished  equity  and  conveyancing 
kwyer  Is  spoken  of  as  the  probable  chief; 
but  we  cannot  trace  the  report  to  a  suffi- 
ciently authentic  source.  We  believe  that 
the  opinion  of  professional  men  is  gene- 
rally adverse  to  this  proposed  separation 
of  the  political  and  judicial  functions  of 
the  Lord  Chancellor.  They  admit,  indeed, 
the  inconvenience  of  his  resignation,  amidst 
causes  heard,  or  partly  heard,  and  not  de- 
cided ;  but  for  the  honour  of  the  law  they 
hold  to  the  ancient  order  of  things,  and 
for  the  good  of  the  public  they  think  it 
expedient  that  an  eminent  lawyer  should 
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preside  in  the  Upper  House,  and  bear  due 
sway  in  the  councils  of  the  state. 

Amongst  the  changes  which  it  is  sup- 
posed will  accompany  even  a  moderate 
alteration  of  the  Corn  Laws,  (if  any  alter* 
ation  whatever  be  at  present  permitted,) 
we  hear  there  will  be  a  complete  revision 
of  the  Stamp  Act,  and  that  whilst  the 
duties  will  be  arranged  on  an  improved 
plan,  considerable  relief  will  be  afforded 
on  the  mortgage  and  conveyance  of  pro- 
perty.     This  is  a  reform    '<  devoutly  to 
be  wished;"  for  if  the  stamp  burden  be 
materially  reduced,  the  number  of  these 
transactions  will  be  increased,  and  the  re- 
venue  will  probably  sustain  but  little  if 
any  loss.     All  branches  of  the  profession 
are  interested  in  promoting  this  object, 
and  we  trust  they  will  exert  their  influence 
to     effect     a     satisfactory     adjustment. 
Amongst  other  things,  the  deed  stamp  on 
small  conveyances  should  be  reduced^  and 
the  lease  for  a  year  stamp  in  all  cases 
abolished.    As  regards  the  larger  branch  of 
practitioners,  this  will  be  the  time  to  co- 
operate in  exertions  for  removing  the  '^poll- 
tax,"  or  certificate  duty,  levied  on  the  ex* 
ercise  of  one  branch  of  the  profession,  from 
which  the  other  is  exempt,  and  which  ia 
not  inflicted  on  any  grade  either  of  the 
clergy  or  the  medical  profession. 

The  bill  for  the  amendment  of  the  Law 
of  Bankruptcy  and  Insolvency,  which  was 
brought  in  at  the  close  of  the  last  session 
by  Mr.  Masterman  and  Mr.  Hawes,  will 
be  immediately  revived.  We  stated  the 
provisions  of  this  measure  in  our  last 
volume,  (p.  460.)  In  substance  it  seeks  to 
afford  creditors  greater  protection  against 
fraud  and  wilful  extravagance,  by  facili- 
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tating  an  earlj  distribution  of  the  debtor's 
property ;— by  conferring  increased  powers 
for  its  seizure  and  security ; — ^by  restoring 
the  power  of  imprisonment  in  cases  of 
fraud  and  gross  misconduct ;  —  by  in 
creasing  the  remedies  of  judgment  credi 
tors;  —  providing  for  the  prosecution  of 
fraudulent  bankrupts ;  and  lastly,  by  dis- 
tributing the  effects  of  deceased  traders, 
for  whom  no  personal  representative  .ap- 
pears in  a  reasonable  time.  A  committee 
of  the  Commercial  Association^  appointed 
at  the  public  meeting  last  year  of  mer- 
chants and  traders,  are  actively  engaged 
on  the  subject,  and  meet  every  week.  A 
committee  also  has  been  appointed  of 
the  Incorporated  Law  Society,  to  consider 
the  proposed  alterations ;  and  there  seems 
no  doubt  that  some  material  amendments 
niust  be  effected  to  protect  trade  and  com- 
merce. The  Small  Debts  Act  (however 
imperfectly  framed)  has  dene  some  service 
in  the  powers  it  conferred  for  examining 
into  the  debtor's  property;  but  it  did 
much  barm  in  abolishing  imprisonment  in 
execution.  The  clauses  also  by  which  all 
the  local  courto  in  the  country  were  en- 
larged both  in  pecuniary  and  territorial 
jurisdiction,  should  undergo  revision;  and 
if  local  courts  are  to  be  esUblished  to  the 
proposed  extent,  they  ought  to  be  placed 
on  a  better  footing  than  can  be  provided 
by  the  recent  act«  To  this  subject  we 
shall  have  occasion  soon  to  revert. 

The  Ecclesiastical  Courts  Bill  will  no 
doubt  be  revived.  The  main  objects  of 
this  measure  were  :  Ist,  To  abolish  a 
large  number  of  petty  local  courts ;  2nd, 
To  establish  one  general  Court  of  Probate 
in  London  ;  and,  3rd,  To  extend  the  juris- 
diction of  the  Ecclesiastical  Courts.  We 
think  the  first  two  propositions  highly 
desirable;  but  instead  of  extending  the 
jurisdiction  of  these  courts  in  regard  to 
real  property  and  the  administration  of 
assets,  we  would  transfer  all  that  part  of  it 
from  Doctors'  Commons  to  the  courts  at 
Westminster,  where  it  legitimately  belongs. 
In  passing,  we  would  observe,  that  in  the 
reform  of  these,  as  of  all  other  courts  and 
offices,  there  should  be  a  liberal  compen- 
sation allowed  to  the  officers  whose  in- 
terests  are  affected  by  the  change.  It  is 
both  unwise  and  unjust  to  deal  in  a  nig- 
'0trd]j  way  with  these  official  persons. 

Amongst  the  measures  which  we  trust 

again  introduced,  is  that  which  will 

the  process  of  the  common  law  courts 

«#  jje  served  abroad.     Hnndredsi   if  not 

of  debtort  are  living  on   the 


Continent  on  incomes  derived  from  this 
country,  which  cannot  be  reached  without 
the  expensive  process  of  outlawry,  and 
even  then  very  imperfectly.  The  pro- 
posed  measure  is  scarcely  an  alteration  of 
the  law,  but  merely  conferring  new  powers 
for  carrying  it  into  effect,  and  administer- 
ing justice  effectually  where  hitherto  it  has 
been  denied. 

Many  other  bilk  introduced  in  the  last 
aeasion  were  more  or  less  discussed  and 
then  postponed.  They  may  be  classed  as 
follow:  — 

The  Chariuble  Trusts  Bill,  by  whidi 
Bumroary  relief  was  to  be  afforded  where 
the  estate  did  not  exceed  1,200^  in  the 
whole,  or  SOL  annually ; — but  this,  which 
might  have  been  so  far  useful,  was  not  the 
limit  of  the  bill :  it  extended,  in  other 
paru  of  it,  to  the  control  of  all  charities, 
many  of  which  need  no  change,  and  **  letst 
of  all  such  ckatiffe  as  this  measure  would 
bring  them.'* 

Then  it  was  proposed  to  transfer  the 
power  of  divorce  from  parliament  to  the 
Judicial  Committee  of  the  Privy  Council. 
The  public  feeling  is  probably  against  thb 
proposal,  but  as  lawyers  we  can  see  no 
objection  to  it,— except  fno  slight  matter, 
however,)  the  imperfect  organization  of 
the  Judicial  Committee  as  a  court  of 
justice,  particularly  in  reference  to  the 
practitioners^  and  the  course  of  proceeding 
therein. 

Connected  with  this,  was  the  BIU 
for  Amending  the  Law  of  Marriage,  and 
preventing  the  facilities  which  exist  in 
Scotland  for  liastily  contracting  and  with 
equal  haste  effecting  a  divorce  from  that 
solemn  obligation.  This  suggestion,  we 
think,  cannot  fail  to  be  generally  ap- 
proved. 

There  was  also  a  bill  to  alter  the  Church 
Discipline  Act;  and  from  several  instances 
which  have  appeared  before  the  public 
within  the  last  twelve  months,  some  aooend- 
men  tin  the  mode  of  procedure  seems  desir- 
able. The  judges  of  the  common  law  courts 
possess  a  very  wholesome  power  (alwajs 
judiciously  exercised)  over  both  branches 
of  the  profession  ;  and  if  tlie  dignitaries  of 
the  Church  possessed  the  same  means  of 
diacipline,  we  think  a  decided  improre- 
ment  would  be  effected  en  the  present 
system. 

The  great  question  of  a  general  registiy 
of  deeds  will  be  again  mooted,  and  in  all 
probability  again  rejected.  This  is  too 
large  a  subject  for  the  present^briaf  sketch) 
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and  we  must  defer  its  consideration  tiU 
the  oeir  bill  makes  its  appearance. 

There  were  also  several  other  projects 
last  session,  n^ich  we  may  brieAy  envme^ 
nte,  namelj:— The  Clerks  of  the  Peace 
»d  Clerks  to  Magistrates  Bill ;— the  Ad- 
ministration of  Criminal  Justice  Bill;  — 
Ae  Deodaods  AboUtion  Bill  ;-«.and  the  re- 
moTal,  in  the  City  of  London^  of  Restraints 
on  Trade.  There  was  also  a  bill  limiting 
therightof  certaioactionsof  debttofom- 
jcivs;— another,  giving  compensation  for 
deaths  bj  accident^-— one  for  the  examine-* 
tion  of  parties  in  civil  actions; — and  ano- 
ther ibr  declaring  the  rights  of  parties  in 
reference  to  expected  rature  claims.  A 
bill  also  was  introduced  for  extendbg  the 
dective  firanchise,  and  another  for  secunng 
die  independence  of  parliament  by  abolish- 
ing the  pn^lege  of  its  members  from 
arrest*  This  privilege  Is  now,  however, 
very  mach  oarrowedt  and  there  are  public 
gnmnds  for  preserving  it* 

There  are  some  other  tofucs  which  we 
amsi  here  eolb|r  glance  at:  sacfa  as  the 
femeval  of  the  coorts ;  —  the  alteration  of 
the  terms  and  circnitt;  —  the  better  ar- 
nmgement  ef  the  business  in  the  common 
1a^  eourts,  particularly  in  the  Common 
Pleas;— ^the  relief  of  the  judges  at  cham- 
ben  1:^  delegating  the  routine  business  to 
the  mastem ;  -—  Ac.  Sec. :  all  which  we 
shall  in  dee  ooerse  bring  before  the  con- 
sidefation  of  our  readers. 
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OFBBATION     OV    MORTGAGB8     AND     BlIiLS 
OV  SAI.S  OH  APTBa'ACQUIBSD  PBOPBRTY. 

The  class  of  cases  in  which  a  judicial 
construction  is  put  upon  the  language  of 
instruments  constantly  used,  either  for  the 
transfer  of  property  or  for  securing  ad- 
vances, is  obviously  one  of  great  importance 
to  the  public,  as  well  as  of  interest  to  the 
legal  practitioner ;  and  when  cases  of  this 
natore  are  decided  upon  general  princi- 
ples, the  application  of  which  is  not  con- 
fined to  the  particular  case  under  consi- 
deration, such  decisions  cannot  be  too 
Boon  or  too  extensively  known  to  all 
brandies  of  the  profession. 

The  Reports  of  the  Court  of  Common 
Pleas  have  suggested  a  relierence  to  two 
cases  ef  the  description  above  alluded  to, 
in  which  the  construction  of  an  assignment 
by  way  of  mortgage  of  personal  property, 
and  a  bill  of  sale,  were  respectively  con- 


sidered, and  in  both  those  cases  the  qourt 
held,  that  after-acquired  property  did  not 
pass  under  the  instruments  in  question. 

In  the  earliest  of  these  cases,*  the  plaint, 
who  was  an  innkeeper,  in  connderation  of  a 
loan  of  200Z.,  assigned  to  the  defendant  "  all 
and  singolar  the  honsehold  fumitnre,  plate, 
linen,  china,  glaas,  brewing  utensils,  post- 
as,  carriages,  horses,  flvs,  harness,  stock 
in  trade,  goods,  chattels,  and  dPects  of  him  the 
said  J.  Tapfisid,  in,  upon,  about;  or  helonginff 
to  all  that  inn;  &c.;  and  also  the  tap,  jbiS, 
stables,  buildings,  and  premises  adjommg  or 
belonging  thereto,  as  the  same  now  are  in  the 
tenure  or  occupation  of  the  said  J.  Tapfidd,*' 
with  a  power  of  entry,  containing  an  authorUy 
to  taxe  possession,  hold,  and  enjoy  all  and 
every  the  goods,  chattels,  effects,  and  nre- 
mises,"  to  and  for  the  defendant's  own  absolute 
use  and  benefit;  with  a  proviso,  that  until 
default  was  made  in  the^  payment  of  the  200^, 
or  the  interest,  the  plaintiff  should  hold  and 
make  use  of  the  premises  expressed  to  be 
assigned,  without  interruption  or  distnrbanee 
from  the  defendant,  like  defendant  having 
entered  upon  the  premises  under  oolour  of  the 
mortga^  deed,  and  sdzed  the  whde  of  the 
effects,  mdnding  stock  In  trade  and  other  pro- 
perty not  on  the  premises  at  the  time  of  the 
execution  of  the  deed,  the  plaintiff  brought 
trespass  for  the  seisore  ef  the  ffoods  which 
came  on  the  premises  after  the  deed  was  exe- 
cuted, and  Patteson,  J.,  who  tried  the  cause, 
told  the  jury,  that  under  the  mortgage  deed, 
the  defendants  were  only  entided  to  such  pro- 
perty as  existed  in  specie  at  the  time  that  deed 
was  executed;  and  upon  this  direction  the 
plaintiff  had  a  verdict. 

A  rule  niii  having  been  obtained  for  a  new 
trial,  on  the  ground  of  misdirection,  the  de- 
fendant's counsel,  in  support  of  the  rule, 
contended,  that  the  situation  of  the  parties  and 
the  nature  of  the  property  left  it  clear  beyond 
doubt,  that  the  parties  must  have  intended  that 
the  deed  should  comprise  the  effects  upon  the 
premises  from  time  to  time:  otherwise  the 
security  would  be  of  little  or  no  value.  On  the 
other  hand,  it  was  said  in  argument,  that  it 
was  not  clear  an  assignment  could  be  made  to 
comprise  property  not  in  existence  at  the  time 
of  the  grant ;  but  at  all  events  that  point  did 
not  arise  here,  as  the  deed  by  its  terms  did  not 
profess  to  include  property  subsequentiy  ac- 
quired, and  the  court  would  not  look  beyond 
the  deed  to  guess  at  the  intention  of  the  par- 
ties. 

The  whole  court  agreed,  that  the  learned  judffe 
put  the  proper  construction  on  the  deed  at  me^ 
trial,  and  that  even  if  it  had  been  quite  cei' 
that  the  parties  intended  the  deed  should 
brace  after-acquired  property,  that  intention\ 
could  not  prevail,  unless  the  deed  contained! 
words  sufficient  to  cany  the  intention  intoj 
effect.  In  the  course  of  his  judgment,  Tindal, 
C  J.,  observed,  that "  it  would  have  been  Ttfry 

■  TagfiM  V.  ffUtman,  6  Man.  &  G.  345. 

M  2 


208 


Property  Lawyer. — Common  Law  Practice* 


easy  to  have  so  framed  the  power  of  entry  as 
to  make  it  extend  to  all  effects  found  upon  the 
premises  at  the  time  that  such  power  should 
be  enforced/'  a  dictum  which,  we  shall  find, 
was  afterwards  auestioned.  There  does  not 
appear  to  have  oeen  any  authority  cited  at 
eitner  side,  either  in  the  argument  or  judg< 
ment. 

The  more  recent  case  of  Lunn  v.  Thorn- 
ton^ is  in  accordance  with  the  decision  in 
Tajffield  v.  Hillman,  but  it  is  a  stronger 
case,  and  appears  to  have  been  better  con 
sidered. 

The  plaintiff*,  (Lunn,)  who  was  a  baker  at 
Stoney  Stratford,  in  consideration  of  112^.  lent 
him  bv  the  defendant,  executed  a  deed,  by 
which  ne  bargained,  sold,  and  delivered  to  the 
defendant  "  Sll  and  sin^^ular  his  goods,  house- 
hold furniture,  plate,  hnen,  china,  stock  and 
implements  in  trade,  and  other  effects  whatso- 
^ever,  then  remaining  and  being,  or  which 
(should  at  any  time  thereafter  rem^n  and  be, 
fin,  upon,  or  about  his  dwelling-house  at  Stoney 
{Stratford,  &c.,  and  also  all  his  other  effects 
elsewhere."  Under  colour  of  this  assignment, 
the  defendant  afterwards  entered  upon  the 
premises  and  seized  certain  goods  then  upon 
the  premises,  but  which  were  not  upon  the 
premises,  or  in  the  plaintifff  s  possession,  at  the 
time  of  the  execution  of  the  deed,  but  were 
acquired  by  the  plaintiff  subsequently.  An 
action  of  trover  having  been  brought  to  reco- 
ver the  value  of  the  after-acquired  goods,  the 
question  for  the  court  was,  whether  the  bill  of 
sale  justified  the  seizure  of  those  goods. 

For  the  defendant  it  was  contended,  that  the 
bill  of  sale  covered  all  the  goods  of  the  grantor 
that  might  be  upon  the  premises  at  the  time  of 
the  seizure,  whether  there  at  the  time  of  the 
execution  of  the  bill  of  sale  or  not ;  whilst  the 
plaintiff^s  counsel  submitted,  that  the  bill  of 
sale  could  not  operate  to  convey  to  the  defend- 
ant goods  of  which  the  grantor  was  not,  at  the 
time  of  executing  it,  actually  or  potentially  in 
possession ;  and  it  was  suggested,  that  the  in- 
timation of  opinion  thrown  out  by  'Hndal, 
C.  J.,  in  Tapfield  v.  Hillman,  that  the  deed 
might  have  been  framed  so  as  to  pass  after- 
acquired  property,  was  extra-judicial,  and 
notjustifiea  by  any  authority  .<= 

liie  court  took  time  to  consider  its  judg- 
ment, which  was  afterwards  pronounced  by 
Tindal,  C.  J.,  who  observed,  that  the  question 
was  not,  whether  a  deed  might  not  be  so 
framed  as  to  give  the  defendant  a  power  of 
seizing  the  future  personal  goods  of  the  plain- 
tiff* which  might  be  acquired  by  him  and 
brought  on  the  premises.  The  question  was, 
whether  by  law  a  deed  of  bargain  and  sale  of 


»»  1  Man.  Gr.  &  Sc.  379. 

<  The  principal  authorities  cited  were: 
Perkins,  tit.  Grant,  65, 90 ;  Bac.  Max.  R.  14 ; 
Shep.  Touch,  tit.  Grant,  p.  241 ;  Grantham  v. 
Hawley,  Hob.  132 ;  and  2  Rol.  Abg.  48,  pi. 
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goods  could  pass  the  property  in  goods  which  I 
were  not  in  existence,  or  at  all  events  which  I 
were  not  belonging  to  the  grantor  at  the  timer 
of  executing  the  deed.  After  a  review  of  the 
authorities,  the  court  thought  that  they  were 
strong  to  show,  that  no  personal  property 
could  pass  by  grant,  other  than  that  which  b&- 
longeo  to  the  grantor  at  the  time  of  the  execu- 
tion of  the  deed.  Perkins  says,  "  it  is  a  com- 
mon learning  in  the  law,  that  a  man  cannot 
grant  or  charge  that  which  he  hath  not/'  The 
only  point  which  the  court  seemed  to  think 
admitted  of  doubt  was,  whether  the  facto  of  Uie 
case  brought  it  within  the  exception  in  Lord 
5acoi»**  rule,**—"  Licet  dbpositio  de  interesse 
futuro  sit  inutilis,  tamen  potest  fieri  dedaratip 
pnecedens,  quae  sortiatur  effectum,  interveni- 
ente  novo  actu/'  The  question  therefore  was, 
whether  the  bringing  the  goods  wluch  were 
the  subject  of  the  action  on  the  premises  afUr 
the  execution  of  the  bill  of  sale,  was  such  a 
new  act  done  by  the  plaintiff*  as  gave  the  decla- 
ration in  the  bill  of  sale  its  effect.  Lord 
Bacon's  language  was,  that  ''there  must  be 
some  new  act  or  conveyance,  to  give  life  and 
vigour  to  the  declaration  preceoent;*'  which 
pointed  at  some  new  act  to  be  done  by  the 
grautor  in  furtherance  of  the  original  disposi- 
tion, and  not  the  simple  aojuisition  of  pro- 
perty at  a  subsequent  time,  which,  if  sufficient, 
would  render  the  rule  itself  altogether  inofMra- 
tive.  Now  the  evidence  in  this  case  was  silent 
as  to  the  circumstances  under  which  the  goods 
were  brought  upon  the  premises,  and  the  court 
could  not  say  there  had  been  any  new  act  done 
by  the  grantor,  indicating  hie  intention  that 
those  goods  should  pass  under  the  previous 
bill  of  sale.  The  court  was  therefore  of  opi- 
nion, that  the  property  in  the  goods  which 
were  the  subject  of  the  action  was  in  the  plain- 
tiff at  the  time  of  the  seizure^  and  the  verdict 
was  accordingly  entered  for  him. 

The  cases  in  the  Common  Pleas  are 
quite  decisive  to  show,  that  a  mortgage  or 
bill  of  sale,  in  the  form  usually  adopted  in 
such  instruments,  will  not  pass  after- 
acquired  property:;  but  the  question, 
whether  a  deed  could  be  framed  which 
would  operate  on  goods  not  belonging  to 
the  grantor  at  the  time  when  he  executed 
the  deed,  does  not  appear  to  have  been 
directly  determined,  and  the  form  of  sucli 
a  deed  has  not  even  been  suggested*  so 
that  the  question  may  be  said  to  be  left  so 
open  as  to  afford  ample  exercise  for  the 
ingenuity  of  conveyancers. 


COMMON  LAW  PRACTICE. 


TIME    FOR   DELIVERY    OP   PAPER-BOOKS. 

Amongst  our  original  reports  of  recent 
decisions  will  be  found  a  case  of  Hodkins 


*  Reg.  14. 
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hich  the  Court  of  Exche- 
rring  to  the  master  then  in 
to  his  understanding  of  the 
rmioed,  that  it  was  sufficient 
ule  Hil.  4,  Will.  4,  r.  7,  if 
were  delivered  on   the  pre- 
lay,  when  a  demurrer  was 
argument  on  a  Monday.  The 
'at  "four  clear  days  before 
tinted    for    argument,"  the 
respectively  deliver  copies  of 
fer-book,   and    in    default    by 
^jt  the  other  may  deliver  copies 
k  *     ^   JJw^'^g  day..  The  question  there- 
fhether  the  four  clear  days  were 
Jconed  exclusive  or  inclusive  of 
^  jbFthat  being  the  last  day. 
.  Jibuld  appear  from  a  note  annexed  to 
the  report  of  the  case  above  mentioned,  in 
the   number     of    Messrs.    Meeson    and 
Welsby's  Reports  just  published,  that  the 
pomt  decided   upon   was   the  subject  of 
further  inquiry,  for  it  is  stated,^  that  a 
discrepancy  existing  in  the  practice  of  the 
different  couru  in  this  respect,  the  matter 
was  Uken  into  consideration  by  Parke,  B., 
and  Wightman  and  Erie,  Js.,  and  the  fol- 
lowing rule  was  afterwards  promulgated, 
dated  the  J  2th  June,  1845  :—  «  We  think 
that  Sunday  ought  to  be  counted  one  of  the 
four  days  between  the  delivery  of  paper- 
books  and  the  day  of  argument^  except  it 
is  the  last,  when  it  is  to  be  omitted  ac- 
cording to  the  general  rule." 


ANALYTICAL  DIGEST  OF  CASES 

RBPORTKD  IN  ALL  THB  COURTS, 

JFrom  1st  November,  1845. 

[This  Digest  forms  a  continuation  of  the 
Amibftieal  Digest  which  has  been  published 
quarterly  for  the  last  fourteen  years.  Being 
now  incorporated  with  the  Legal  Observer, 
each  part  or  section  will  be  made  as  complete 
as  possible  in  itself;  and  for  this  purpose  some 
alterations  (and  we  hope  improvements)  have 
been  made  in  the  plan. 

Ist  The  Digest  will  be  divided  into  Equity, 
Common  Law,  Bankruptcy,  and  Criminal 
Law ;  to  which  wiU  be  adcfed.  Ecclesiastical, 
and  Admiralty  Cases;  and  Appeals  in  the 
House  of  Lords  and  Privy  Council.  2nd. 
The  reports  which  admit  of  sub-division  will 
be  arranged  into  cases  of  Principle,  Plead- 
ing, and  Practice.  3rd.  Each  decision  will  be 
accompanied  by  references  to  the  several  autho- 


•  Vol.  30,  p.  346. 

^  Vol.  14,  p.  121,  where  the  case  is  reported 
under  the  name  of  "  Hodgins  v.  Hancock,  Exe- 
cutor, &c." 
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rities  cited  in  the  course  of  the  argument ;  and 
where  the  decision  involves  several  points,  they 
will  be  stated  separately,  and  the  cases  applica- 
ble to  each  appropriately  arran^^red. 

Notes  on  these  decisions,  so  far  as  they  are 
important  to  the  practitioner,  wlU  from  time  to 
time  be  prepared  by  barristers  of  the  several 
courts.  During  the  last  and  present  volume 
many  of  these  articles  have  appeared  under  the 
heads  of  "  Notes  on  Equitv  "  and  "  Points  in 
Common  Law."  They  will  be  regularly  con- 
tinued, and  form,  we  trust,  a  valos^le  series  of 
Commentaries  accompanying  this  Digest  of 
Cases.  The  several  parts  of  the  Digest  will 
appear,  from  time  to  time,  as  speedily  as  a 
sufficient  quantity  of  materials  can  be  col- 
lected. Notices  of  some  of  the  cases  have  pre- 
ceded the  Digest,  and  others  will  follow. 

We  conunence  the  series  with  the  Courts  of 
Equity.] 

I.  .^^dnctphd  of  iEquits. 

ANNUITY, 

See  JPotrer  of  Appointment. 

COVENANT. 

Equity  will  interfere  in  the  case  of  a  breach 
of  covenant,  notwithstanding  the  covenantee 
might  not  have  recovered  damages  for  it,  at 
law. 

Equity  will  not  relieve  against  a  breach  of 
covenant,  unless  the  payment  of  money  will  be 
an  adequate  compensation  for  it  Elliott  v. 
Turner,  13  Sim.  477. 

Case  cited  :  Reynolds  v,  Pitt,  19  Ves.  134. 
CLUB. 

See  Partnership,  2,  3,  4. 

EXECUTORS. 

1.  Executors  employed  an  auctioneer,  who 
received  the  deposits.  After  some  necessarv 
delay,  the  purchases  were  completed  on  the  17tn 
of  Dec.  1831.  The  auctioneer  failed  to  pay 
over  the  deposit.  The  executors,  acting  under 
legal  advice,  took  no  leffal  proceedings  against 
him  tiU  the  14th  March  1832,  and  the  money 
was  lost  The  auctioneer  was  not,  at  the  com- 
pletion of  the  sales  or  afterwards,  in  circum- 
stances to  pay  the  balance.  Held,  under  the 
circumstances,  that,  the  executors  were  not 
personally  liable.  Edmonds  v.  Peake,  7  Bear. 
239. 

2.  A  testator  directed  his  real  estate  to  be 
sold  by  his  Jamaica  executors,  and  the  produce 
remitted  to  A.  and  if.,  his  English  executors* 
B.  and  C  were  the  consignees  and  agents  of 
the  testator  and  of  his  executors.  The  assets, 
including  2,253/.  part  of  the  produce  of  the 
real  estate,  were  remitted  from  Jamaica  to  B. 
and  C.  on  account  of  the  executors  in  England, 
and  the  amount  was  entered  to  the  credit  of  the 
estate  of  the  testator.  After  the  death  of  B., 
A.  instituted  a  suit  for  an  accoimt  of  the  re- 
ceipts of  B.  and  C,  on  account  of  the  personal 
estate  of  the  testator  since  his  death,  but  the 
heir  at  law  was  not  made  a  party.  The  bill 
specified  the  item  of  2,253/.,  which  the  answer 
stated  to  be  the  produce  of  the  real  estate. 
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The  decree  directed  the  account  of  the  dealinj^ 
and  transactions  in  the  bill  mentioned,  and  of 
receipts  of  B  and  C,  on  account  of  the  testator's 
personal  estate  since  his  death,  and  the  master, 
in  taking  the  accounts,  charged  C.  with  the 
3,253/.  The  defendant  C  obtained  a  rehearing 
of  the  cauae,  and  excepted  to  the  report,  and 
contended,  either  that  the  decree  was  wrong  in 
authorizing  an  account  of  the  rad  estate  in  the 
absence  of  the  heir,  or  that  the  master  had  been 
wrong  in  including  this  item ;  but  the  court 
orerruled  the  objection.  Frtnglev.  Crookes. 
7  Beav.  267. 
And  see  Trustee. 


Taumi 


aUSBAMD  AND   WEFI. 

1«  A  married  woman  having  a  Kfe  interest  in 
a  fund,  was  living  with  and  wae  maintained  by 
her  husband,  but  out  of  her  own  income,  and 
in  a  manner  very  inadequate  to  it ;  and  he  wm 
in  very  embarrassed  circumstances,  and  had  no 
means  of  support  except  his  wife's  income. 
The  court,  nevertheless,  refused  to  order  a  por- 
tion of  it  to  be  settled  to  her  scpvate  use. 
Vaugkan  v.  Buck,  13  Sim.  404. 
Cases  cited  :  Ball «.  Montgomery,  4  Bro.  C.  C. 
599 ;  Buresford  v.  Hobton,  1  MmI.  S6f ;  Jacobs 
•.  Anyatt,  ib.  376 ;  S.  C.  4  Bro.  C.  C,  542 : 
and  Me  13  Vet.  4r9. 

2.  Where  the  husband  alone  incurs  a  for- 
feiture under  the  Marriage  Act,  (4  G.  4,  c  76, 
8.  23,)  the  court  has  no  authority  to  order  any 
settlement  of  the  wife's  property  on  the  issue 
of  the  wife  bv  any  subsequent  marriage.  By 
the  23rd  section,  where  the  marriage  oia  minor 
is  prevented  by  a  fidse  oath,  or  knowingly 
without  the  consent  of  the  parent  or  guardian, 
the  court,  upon  the  information  of  the  Attorney- 
General,  may  declare  a  forfeiture  of  all  interest 
in  any  property  accruing  to  the  party  so  of- 
fending by  force  of  such  marriage.  AttomeW" 
Oenertd  v.  Malhy,  Beav.  351. 

3.  A  feme  covert  was  entitled  to  a  reversion- 
•ry  interest  in  a  sum  of  money  vested  in  her 
husband  and  other  trustees.  By  deed,  ex- 
praased  to  be  made  between  the  tenant  for  life 
of  the  one  part,  and  the  trustees  (including  the 
husband)  of  the  other  part,  the  tenant  for  life, 
who  alone  executed  the  deed,  declared  that  the 
trustees  should  hold  the  fund  on  certain  modi- 
fled  trusts,  whereby  the  wife's  reversionary 
interest  was  made  subject  to  her  power  of  ap- 
pointment by  deed  or  will.  The  wife  died, 
leaving  her  husband  surviving,  having  ap- 
pointed the  reversionary  interest  away  from  her 
husband.  The  husband  afterwards  died,  and 
the  revctaionary  interest  subsequently  came  into 
possession.  Tlie  court  considered,  that  under  the 
circumstance^,  the  husband  ought  to  be  deemed 
to  have  acquiesced  in  the  arrangement,  and  ac- 
cepted the  trust  for  the  benefit  of  the  wife's 
appointees;  and  heldy  that  the  appointees  of| 
the  wife  were  entitled  as  against  the  represen- 
tatives of  the  husband.  Inmcn  v.  Wlntley,  7 
Beav.  337. 

Gases   cited :   Pardow  v,  Jackson,  1   Rosa,  1 ; 
Hoaner  v.  Morton,  3  Ruas.  65. 

And  see  Limtations  {Statute  of),  \ 


.  INJUNCTIOK. 

See  Joint'St  ek  Compmy ;  lAen  : 
for  Life. 

INTBRBVr. 

The  reference  to  compute  interest,  underlie 
16th  Order  of  August  1841,  on  debCa  not  by 
law  carrying  interest,  nay  be  made  on  finthor 
directions,  although  not  laade  at  the  hearing. 
Ftiniofy,  Httynes,  4  Hara,  309- 

/OINT  STOCK  COMPANY. 

A  suit  by  aome  partners  in  a  joint  itodc 
banking  company,  on  behalf  of  thamaelvas  and 
the  other  shareholders,  to  restrain  a  creditor  of 
the  companv  from  suing  the  sharehdiders  for  a 
debt  allegea  to  have  b^n  inequitably  created. 
The  common  injunction  restrained  the  defend- 
ants from  proceeding  at  law  against  the  phdn- 
tiffs  touching  the  matten  in  qneation : — HeU 
that  the  oommoo  injumttion  in  tenns  onlv  pro- 
tected the  plaintiffs  named  on  the  reoerd,  and 
that,  therefore,  a  proceeding  by  the  defendanta 
against  the  other  shareholders  not  individuaUj 
named,  was  a  breach  of  the  injunction. 

That,  if  the  plaintiffs  on  the  record  could 
procure  the  otaer  shareholders  to  submit  to 
the  saone  terms  aa  the  plaiatiffa  on  the  record 
moat  submit  to,  the  court  would»  on  an  inter- 
locutory application  by  the  pkuntiffa  on  tfaa 
record,  give  the  same  rehef  or  protection  to  the 
other  shareholdem  aa  to  the  plaintiffs  on  the 
record. 

That,  in  the  circumttancea  of  the  case,  a 
special  application  was  necosaary  to  give  the 
full  benefit  of  the  injunction  to  the  abanWdsn 
not  named  in  the  record;  and  that  for  audi 
purpose  it  was  necessary  to  ahow  that  audi 
other  shareholders  stood  in  the  same  aituation 
as  the  plaintiffs  named  on  the  record,  but  not 
necessary  to  show  that  the  other  aharefacddera 
were,  on  the  merits  of  the  case,  entitled  to  the 
injunction ;  and  that  it  was  competent  to  the 
defendante  to  show  any  special  cireumatances 
which  would  make  it  unjust  to  extend  the 
benefit  of  the  injunction  to  the  o^er  share- 
holders.   Lund  v.  Blanskard,  4  Hare,  290. 

Cases  cited  :  Stone  v,  Tuffiii,  S  AmU  3f ;  Leo- 
nard V.  Attwell,  17  Ves.  385. 

Whether  in  a  suit  by  a  few  ahareholdera  of 

a  company,  on  behalf  of  tbemaalv«s  and  the 

other  shardiolders,  it  ia  competent  to  aome  of 

such  other  shareholders,  who  may  diaprove  o£ 

the  suit,  to  move  the  court  that  the  auit,  so  far 

as  it  is  instituted  on  their  behalf,  may  be  staved. 

Qusere.    Lund  v.  Blamskardy  4  Hare,  200. 

Cases  etti4 :  Dmidat  9.  Dateas*  1  Ves.  jao.  196  ; 

f  Coz,  S35;  S.  G. ;  Wxigfat  v.  Caade,  ^  Mer. 

IS ;  Wilaoo  v.  Wilson,  i  J.4t  W.  4&7  ;  £vaaa 

iT.j»tokes,  1  Keen,  f4;  larbvck  v.  Woodooek» 

6  Bear.  581 ;  Ward  v.  Ward,  Id.  S51 ;  Hood 

9.  Phillips,  Id.  176. 

And  see  Partnerskip^  2,  3,  4. 

JUDOMBMT. 

See  Outstanding  Term. 

LKOACY. 

1.  Doctrine  of  the  court  ih  the  construction 
of  testamentary  papers  containing  repeated  lega- 
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cies  to  the  same  objects,  where  the  qnestiona 
aie,  whether  the  instruments  are  intended  to 
be,  dther  wholly  or  in  part,  additional  or  sub- 
stituted one  for  another,  and  whether  particular 
legacies  contained  in  such  instruments  are 
substitutional  or  cumulative.    4  Hare,  201. 

2,  Legacies  by  different  instruments  to  the 
same  legatee  sirapKciter,  are  cumulative,  un- 
less the  plain  effect  of  the  separate  gifts  is 
contradicted  by  the  construction  of  the  latter 
instruments,  or  by  presumption  of  law. 

The  right  to  the  repeated  legacies  in  such 
aacs  does  not  depena  upon  a  legal  pTcsump- 
tion,  but  is  found  in  the  construction  and  effect 
of  the  instruments,  and  no  extrinsic  evidence 
is  admissible  to  prove  that  the  kgalee  was  in- 
tended to  take  one  legacy  only. 

If  the  right  of  the  legatee  to  legacies  re- 
pealed in  different  instmmeats  depeiraed  upon 
»kgal  pcmuapliDD  ooly,  evidence  wopdM  be 
admiBsiUe  to  rebot  k.    Lee  v.  Pain,  4  Hare, 
216. 
CMes  cited :  Hurst  v.  Black,  5  Msdd.  S5l ;  Hall 
V.  Hill,  1  Vt,&  War.  94;  CooU  e.  Bovd,  t 
Bro.  C.  C.»5fT;  Suisse  v.  Lord  Lowtner,  i 
Hare^  424 ;  P^ae  e.  Lo«kyer,  5  Myl.  Sl  Cr. 
S9;  RttMellv. X>ioksoD,  1  Dm  U  Hw«  138* 

3.  Whether  the  words  **iti  addition,'' in  any 
ease,  add  to  the  effect  of  a  bequest  without 
those  words,  qiuere.    lb.  218. 

Cwes  cited:  1  Ves.  jun.  475;  MoggriJge  s. 
'Haekweir.l  Tes.jun.  464  \  Allen  v.  Calloir, 
3  Ves,  «89 ;  Hooley  v.  Hstton,  1  Bfo.  C.  C. 
3»,  a. ;  Barcl^r  v.  Wwmrrfght,  5  Ym.  469 ; 
^Kevae  w.  M'Kease;'  9  Rkiss.  MV.  See  n. 
t73w 

4.  The  argument  on  the  omission  of  the  words 
^*in  addition,*^  answered  by  referring  to  the 
omisdon  of  the  words  "in  substitution/^ 

The  repetition  in  the  latter  instance  of  some 
legacies,  and  not  of  others,  implies  that  a  bene- 
fit is  intended  in  the  case  of  the  former  lega- 
tees greater  than  in  the  case  of  the  latter. 

llie  circometaBce  that  the  different  legacies 
<arrynitereet  from  different  dates— or  whatever 
dse  distiogiiiBfaea  the  two  legacies  —  is  favour- 
able to  Ihe  clahn  of  the  legatee  to  both. 

ii^cieff  to  strangers  differ  from  legacies  to 
chfldren,  in  that,  in  the  former  case  there  is  no 
tdatrre  measure  of  the  bounty  of  the  testator, 
and  no  grouud  for  presuming  that,  as  to  them, 


stead  thereof  gave  1,000/.  to  each  of  them  ttpon 
similar  trusts  for  the  said  Mrs.  B.,  her  huebaad 
and  children,  as  were  contained  in  her  #iB  as 
to  the  l,500f.  The  legatee,  Mrs.  B.,  died  in 
the  lifetime  of  the  testatrix,  leaving  her  htw- 
band  and  seven  children.  Om  child  aflsr- 
wards  died  in  the  lifetime  o(  the  testatrix: 
Held,  that  the  husband  and  six  children  who 
survived  the  testatrix  were  entitled  to  8,000/., 
to  be  settled  for  the  benefit  of  the  hilsband, 
with  reniamder  to  the  children. 

As  to  the  legacy  in  respect  of  aar  child  of 
Mrs.  B.,  who  (5r  Mrs.  B.  had  heraBM  survhf«d 
thelOBtatrix)  shoukd  faavesorvived  the  testa- 
trix and  died  m  the  lifetime  of  Mrs-  B.,  qusere. 
Lee  V.  Pain,  4  Hare,  225. 

Case  cited :  Stewart «.  Gnrivett,  5  Sfm.  ^8. 

6.  Reaaoning  in  aid  of  the  oenstraetion  of  ie« 
peated  legacies  where  the  words  "  in  addition ' 
and  "  in  aubetitutioa"  are  used  in  some  cases, 
and  not  in.  others,  and  the  latter  words  are 
only  used  m  cases  where  diversity  of  the  lep»- 
ciee  would  oCherwiee  prevex^  them  from  being 
coMtrued  as  substitutionary.  lb.  4  Hare,  233. 
Application  to  the  earher  iostrvments  of  a 
constroction  of  certain  words  founded  upon 
the  use  made  by  the  testatrix  of  those  words  in 
the  ktter  instruaKnts. 

The  right  of  » legatee,  uader  the  gneralrule 
of  construction,  to  several  legacies  bequeathed 
bv  diflBerent  instruments,  is  not  repelled  by 
circumstances  which  only  raise  a  mere  balance 
(^argument  that  the  legacies  are  sixbatitutional. 
In  suck  a  case,  the  pecuiriary  legatee?,  and  not 
the  residuary  legatees,  are  entitied  to  the  bene- 
fit of  the  doubt  wluch  the  form  of  the  bequests 
has  created.    Lee  v.  Pain,  4  Hare,  23f6. 

CasM cited:  MTayor,  Ac.  of  Londoo  *.  Russell, 
Rep.  temp.  FlQcb,  t90;  Bristow  «.  Brisww,  b 
Beav.  289  ;  Duke  of  St.  Albans  if.  Benaclerk,  f 
Atlf.656;  Coote  v.  Boj^,  9  Bro.  C.  C.  6«1; 
Attorney-Geiienil  v,  Harlejr,  4  Mad.  f«3 ;  Hem- 
Mtng  vw  Ourroy,  t  Stie.  &  S.  311;   1  Bli. 
N. ».  479. 
7.  The  dedaion  in  the  case  of  the  Duke  ef  St, 
Albans  v.  Beaucterk  is  founded  upon  the  con- 
sideration that  the  codicils  were  part  of  the 
same  instrument  as  the  will. 

Cases  in  which  the  effect  of  the  first  gift 
would  depend  in  some  measure  on  the  events 
which  should  happen  amongst  the  legatees. 


^ery  separate  instrument  is  not  intended  to  ^  and  in  which  repeated  bequests  have  been  cott. 

strued  as  substitutionary;,  from  changes  amongst 
the  legatees,  or  alterations  in  their  position. 


have  a  separate  operation.  lb.  224. 
Cases  cited  :  See  9  Hare,  4S6  ;  J^ffoggvrdgs  v. 
Thackwell,  1  Ves.  J.,  464;  Guv  v.  Sharp,! 
MyL  &  R.  589;  The  Duke  of  Sr.  AH>ati6  e.  Lord 
BeaucferkpS  Atk.  636 ;  Coote  v.  Boyd  ;  Hera- 
n»iag  #.  Gan-ev,  2  S.  &  S.  Sil,  S.  C.  nom.j 
Hesaniag  v.  ClnUerbuck,  1  Bligfa,  N.C.  479; 
Anomej^Geiieral  v.  Harley,  4  M»dd.  36X 

5.  The  testatrix  bequeathed  I,500f.  toMrs.  B. 
for  her  life  for  her  separate  use,  with  remainder 
to  her  hoaband  for  his  Hfe,  and  with  remainder 
to  aU  and  every  the  child  and  children  of  Mrs. 
B.  living  at  her  decease,  in  equal  shares. 
Aiitcrwards,  by  a  codicil,  the  testatrix  revoked 
the  said  legiiey  of  l,500f.  given  bv  her  will  to 
Mrs.  B.,  her  husband  and  children,  and  iii- 


which  had  occurred  between  the  several  instru- 

menfts.    Lee  v.  Pain,  4  Hare,  242. 

Cases  cited:  Allan  v.  Callow,  3  Ves.  289;  Os- 
borne V.  Duke  of  Leeds,  5  Ves.  369 ;  Coote  v. 
Boyd.  2  Bro.  C.  C.  5«T  ;  Attorney-GeneraU. 
Harley,  4  Mad.  «63 ;  Hemming  v.  Gurrey.  t 
S.  A  i*.  311;  1  Bli.  N.  S.  479;  Barclay  v. 
Wainwriglu,  S  Ves.  46«;  Gillesvie  ».  Alex- 
ander, 9  Sinr.  &  St.  145 ;  CampheN  v.  Lord 
Radnor,  I  Bro.  C  C.  «7i ;  Mojrgridgs  e.  rhaek. 
welU  t  Ves.  juiw  464 ;  Fraser  v,  Byn^,  I  Rues. 
Sl  Myl.  90w 
a.  Differenee  of  construction,  where  all  the 

legatecarin  »  will  are  provided  for  in  a  codicil. 
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and  where  the  codicil  contains  repetitions  of 
some  of  the  le^facies  in  the  will,  but  not  of  all. 
Legacy  to  "  Miss  S.,"  if  more  than  one  per- 
son answering  that  description,  must  be  in- 
tended the  eldest.     lb.  249. 

Cases  cited :  Scott  v.  Fenoulbett,  1  Cox  79 ; 
Stebbing:«.  Walkev,  2  Bro.  C  C.  85;  Gar- 
▼ey  V,  Hibbert,  19  Vea.  125  ;  Tomkins  v.  Tom- 
Icina,  id.  126  d.;  Berkeley  v.PalliDg,  1  Russ. 
496. 

9.  Legacy  of  100/.  to  the  three  sisters  of  A. 
A,  had  four  sisters.  The  court  will  reject  the 
word  "  three,"  and  give  the  100/.  to  the  four. 

A  release  by  one  of  the  sisters  to  the  other 
three,  does  not  aid  their  claim  to  the  legacy 
under  the  will. 

Gift  to  B.  for  life,  with  remainder  to  the 
children  of  B.  living  at  his  decease  equally 
l^etween  them.  B.  died  in  the  lifetime  of  the 
testatrix,  leaving  three  children,  one  of  whom 
afterwards  died  in  the  lifetime  of  the  testatrix : 
Held,  that  there  was  no  lapse  of  the  third  part 
of  the  legacy  by  the  death  of  one  of  the  chil- 
dren of  B.  after  him,  and  before  the  testatrix, 
and  that  the  two  surviving  children  were  enti- 
tled to  the  whole  legacy.     lb.  250. 

Caaes  cited  :  Viner  v,  Francis,  2  Bro.  C.  C.  658, 

S.  C.  2  Cox,  190;  Allen  r.  Callow,  3  Ves. 

293;   Doe  d.   Stewart  v.  Sheffield,  13  Eaat, 

526 ;  Shuttleworth  v.  Greavea,  4  Myl.  &  Cr. 

35. 


10.  The  testatrix  bequeathed  "to  Mrs.  &  Miss 

B.,"  the  widow  of  the  late  B.,  200/.  each.     At 

the  date  of  the  testamentary  instrument  there 

were  no  persons  answering  the  description. 

The  legacy  was  claimed  by  a  Mrs.  W.  (the 

daughter  of  the  late  B.)  and  her  daughter  Miss 

W.,  (the  granddaughter  of  the  late  B.) :  it  was 

proved  that  the  testatrix  was  intimately  ac- 
quainted with  the  late  B.,  and  also  with  Mrs. 

and  Miss  W.,  and  used  to  call  them  by  Mrs. 

W.'s  maiden  name  of  B. :  Held,  that  this  evi- 
dence was  admissible,  and  Mrs.  and  Mies  W. 

were  declared  to  be  entitled  to  the  legacies. 
Bequest  to  "  Miss  Sarah  Jameson."     There 

was  no  Miss  Sarah  Jameson.    The  testatrix 

was  acquainted  with  Mrs.  Sarah  Jameson,  and 

her    daughter  Miss  Frances   Ann    Jameson. 

Frances  Ann  Jameson  was  held  to  be  entitled 

to  the  legacy. 

Gift  by  the  will  of  100/.  to  HigKbury  Col- 
lege; and  of  another  100/.  by  the  second  codi- 
cil, under  a  gift  of  that  sum  to  each  of  the 
charities  mentioned  in  the  will.     In  the  same 
codicil  was    a    legacy    of   500/.    to    Hoxton 
Academy.    The  establishment  known  as  High- 
bury   College    was    formerly    called    Hoxton 
Academy.    There  was  no  Hoxton  Academy  at 
the  date  of  the  codicil  or  subsequently,  but 
other  charitable  societies  had  for  some  time 
occupied  the  same  premises :   Held,  that  the 
Highbury  College  was  not  entitled  to  the  legacy 
of  500/.    Lee  v.  Pain,  4  Hare,  201 . 

1 1.  The  testator  devised  his  estate  to  a  trustee 
upon  certain  uses,  and  directed  him  to  raise, 

by  sale  of  the  timber  and  other  trees  growing  they  all  died  under  twenty-one.  Held,  never, 
thereon,  1,000/.,  which  he  bequeathed  to  the  theless,  that  the  legacy  vested  in  them.  Pfwher 
plamuff,  to  be  paid  at  his  age  of  24,  without  v.  (hiding,  13  Siro,  418, 


interest  in  the  meantime;  and  after  giving 
other  pecuniary  legacies,  the  testator  be- 
queathed the  residue  of  his  personal  estate,. 
subject  to  the  payment  of  his  legacies,  debta» 
funeral,  and  testamentary  expenses,  to  certain 
legatees  therein  named:  Held,  on  demurrer  by 
the  executor  to  a  bill  by  the  plaintiff  to  have 
the  legacy  of  1,000/.  raised  by  sale  of  the  tim- 
ber, and,  if  the  same  should  be  insufficient,  oat 
of  the  personal  estate, — that  the  legacy  of  J  ,000/1 
was  not  charged  upon  the  personal  estate* 
Dichn  V.  Edwards,  4  Hare,  273. 

Casea  cited  :  Savile  t>.  Blacket,  1  P.  Wma.  778  ;. 
Duke  of  Ancaater  V.  Mayer,  1  Bro.  C.  C.  454  ; 
Asbburner  v.  Macguire,  t  Bro.  C  C.  1(>8; 
Reade  v.  Litchfield,  3  Ves.  474;  Spurway  t» 
Glynn,  9  Ves.  483;  Hancoz  9.  Abbey,  11  V^ea. 
179;  Gillaume  v.  Adderley,  15  Ves.  384;^ 
Tower  v.  Lord  Rous,  18  Vea.  132 ;  Bootle  9. 
Blundell,  19  Ves.  495 ;  S.  C.  1  Mer.  193 ; 
Rickets  «.  Ladley,  3  Rasa.  418  ;  Mann  «.  Cop- 
land, 3  Madd.  223;  Fowler  v.  Willoogbby.  2 
S.  &  S.  354 ;  Campbell  v.  Graham,  1  liuss.  & 
Hyl.  453;  Rooke  0.  Worrall,  11  Sim.  216; 
Coleilet?.  Middleton,3  Bear.  570;  M'Cleland 
V.  Shaw,  2  Sob.  &  Lef.  538. 

1 2.  A  legacy  of  1 0,000/.  consols,  "now  stand- 
ing in  my  name,"  held,  from  the  context  of  the 
wUl,  not  to  be  specific. 

Testator  bequeathed  a  general  legacy  of 
10,000/.  consols  to  A,  B.  There  was  no  de- 
ficiency of  assets,  but,  owing  to  the  institution 
of  a  suit  for  the  administration  of  the  testator's 
estate,  the  legacy  remained  unsatisfied  for 
several  years  after  the  testator's  death,  during- 
which  consols  rose.  Held,  nevertheless,  that 
A,  B,  was  entitled  to  have  the  full  amount  of 
his  legacy  purchased  and  transferred  to  Mm. 
Anther  v.  Auther,  13  Sim.  422,  439. 

Cases  cited:  Kirby  «. Potter,  4  Vea. 748;  Bar- 
ton V.  Cooke,  5  Ves.  461 ;  Humphreys  v,  llura- 
pbreys,  2  Cox,  184 ;  Asbburner  «.  Macffuire, 
2  Bro.  C.  C.  108 ;  Kampf  v.  Jones,  2  Keen, 
756  ;  Sbuttlewortb  v. G reaves,  4  M.  &  Cr.  35  ; 
Partridge  v.  Partridge,  Ca.  temp.  Talbot,  226  ; 
Selwoodv.  Mildmay,  3  Vea.  306  ;  Fonnercan  v. 
Poynfz.  1  Bro.  C.  C.  472 ;  Colpoy a  v.  ColpoyBp 
Jacob, 451  ;  Attorney-General  v.Grote.3Mer. 
316 ;  Boys  v.  Williams,  2  Ruaa.  &  M.  689  ; 
Druce  v.  Dennison,  6  Vea.  385 ;  Miller  v.  Tn- 
vers,  8  Bing.  244  ;  Aabton  v,  AsbtoUf  Ca.  temp. 
Talbot,  152 ;  Purse  v.  Snaplin,  1  Atk.  414 ;. 
Fowler  v.  WilloiiRbly,  2  Sim.  &  S.  354 ;  SavUe 
V,  Blacket,  1  P.  Wma.  777 ;  Doe  «.  Cooper,  1 
East.  229 ;  Crone  v.  Odell,  1  Ball  &  B.  449  ; 
CollisoQ  V.  Girling,  4  Myl.  &  Cr.63;  Black- 
abaw  V,  Rogers,  2  Bro.  C.  C.  349. 

13.  Testator  durected  his  trustees  to  pay  the 
interest  of  2,500/.  to  his  daughter  for  life,  for 
her  separate  use,  and,  after  her  death,  for  the 
maintenance  of  all  her  children  until  they 
should  attain  twenty-one,  and  then  the  princi* 
pal  to  be  equally  divided  amongst  her  said 
children ;  ana  if  his  daughter  shoidd  die  vriih.- 
out  leaving  a  child,  then  that  the  prindpeL 
should  be  divided  amongst  all  his  own  children, 
then  hving.  The  daughter  had  children,  but 
thev  all  died  under  twenty-one. 
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Cates  dted:  BaUford  v.  Kebbcll,  3  V«8.  363; 
Wadley  v,  Nortb,  ib.  364 ;  Sainsbury  v.  Read, 
12  Vea.  75;  Skey  v.  Barnes,  3  Mer.  335; 
Hanaon  v.  Graham,  6  VeB.il39 ;  Lister  v.  Brad- 
lejy  1  Hare.  10;  Fonoereauv.  Fodnereau,3Atk. 
645 ;  1  Vex.  118  ;  Hoath   v.  Hoatb,  2  Bro. 

c.as. 

14.  Testator  bequeatbed  to  his  daughter 
Eliza  2,000/.  for  life,  the  principal  to  be  equally 
divided  among  her  children,  should  they  attain 
21 :  and  to  the  two  children  of  his  late  daughter, 
Jemima,  1,000/.  each,  to  be  paid  on  their  at- 
taining 21.  Held,  that  the  legacies  to  the 
children  were  contingent  on  their  attaining  21, 
and  that  they  were  not  entitled  to  interest  in 
the  mean  time. 

Testator  left  to  his  daughter  Jane  the  sum  of 
2,000/.,  to  be  settled  on  her  when  she  married, 
or  to  be  paid  to' her  on  her  attaining  21 :  should 
«he  die  not  leaving  issue,  the  2,000/.  to  fall 
into  the  residue  of  nis  estate.  Jane  married  in 
her  father's  lifetime.  The  court  directed  the 
legacy  to  be  settled  in  trust  for  her  separate 
use  for  life ;  remainder  for  her  children  living 
at  her  death,  according  to  her  appointment ;  in 
default  of  appointment,  for  her  sons  at  21,  and 
her  daughters  at  that  age  or  on  marriage ;  re- 
mainder for  her  next  of  kin ;  and,  if  she  had 
no  child  living  at  her  death,  the  legacy  to  be- 
come part  of  the  testator's  residue.  Young  v. 
Macintask,  13  Sim.  445. 

Caaea  cited :  Monteitb  v.  Nicholson,  2  Keen,  7 J  9; 
Lang  V.  l^ang,  10  Sim.  315. 

15.  Testator  gave  to  the  children  of  his 
daughter  a  legacy  of  2,000/.,  to  be  paid  and 
payable  from  and  out  of  his  manors,  mes- 
suages, &c.,  and  he  subjected  and  charged  the 
same  to  and  with  the  payment  thereof  accord- 
in|dy.  HeU,  that  the  legacy  was  payable  out 
of  tie  testator's  real  estates  only. 

Testator,  after  giving  an  annuity  to  his  wife, 
devised  his  real  estates  to  trustees  in  trust  to 
pay  the  annuity  thereof,  and  gave  his  wife 
wiwers  of  distress  and  entry  on  his  estates. 
He  then  devised  his  estates  in  strict  settlement, 
subject,  expressly,  to  the  annuity  and  to  the 
powers  of  oistress  and  entry.  Held,  neverthe- 
less, taking  the  whole  of  the  will  together,  that 
the  testator's  personal  estate  was  primarily 
liable  to  pay  the  annuity.  Roberts  v.  Roberts, 
13  S'mi.  336. 

Caaea  cited  :  Dake  of  Ancaater  v,  Mayer,  1  Bro. 
C.  C.  454 ;  Lord  Inchiqoio  v.  French,  1  Amb. 
33;  Samwell  v.  Wake,  1  Bro.  C.  C.  144; 
Hareirood  and  Child*a  caae,  ca.  tem.  Talbot, 
f  04  ;  Barton  «.  Knowlton,  3  Ves.  107 ;  Bootle 
«.  Blandell,  1  Mer.  193,  and  19  Ves.  494; 
Gr«en  V.  Green,  4  Mad.  148 ;  Mitchell  v.  Mit- 
chell. 5  Mad.  69 ;  Driver  a.  Ferrard,  1  Ruas. 
fr  M.  681 ;  Blount  v.  Hipkins,  7  Sim.  43 ; 
Spnrway  «.  Glynn,  9  Ves.  483;  Hancox  v. 
Abbey,  11  Ves.  179. 

And  tee  Will. 

MERGER. 

See  Tenant  for  Life,  4. 

LIEN. 

The   plaintiffs   advanced  several  sums  of 


money  to  S.,  M.,  and  W.,  on  the  security  of 
shipments  coming  to  them  as  return  remit- 
tances from  their  correspondent  at  Hayti,  which 
shipments  they  directed  the  Haytian  house  to 
consign  to  the  plaintiffs.  The  Haytian  house 
was  informed  of  the  contracts,  and  promised 
the  plaintiffs  to  make  the  remittances  accord- 
ingly. In  June  1842,  a  cargo  of  goods  was 
prepared  by  the  Haytian  house  as  return 
remittances;  and  they  directed  the  plaintiffs 
to  insure  a  part  of  the  cargo  on  the  account  of 
S.,  and  informed  W.  that  a  part  of  the  cargo 
was  intended  for  him,  which  W.  communicated 
to  the  plaintiffs.  The  resident  partner  in  the 
Haytian  house  died  in  June  1842,  after  the 
cargo  had  been  shipped,  but  before  it  was 
consigned ;  and  his  administratrix  consigned 
the  cargo  to  B.  in  London,  under  whose  orders 
it  was  sold,  and  by  whom  the  proceeds  were 
received  in  December  1842,  S.  &  Co.,  credi- 
tors of  the  Haytian  house,  on  the  29th  Aug., 
1842,  attached  by  foreign  attachment,  accord- 
ing to  the  custom  of  London,  the  goods  of  the 
Haytian  house  in  B.'s  hands.  By  a  letter 
dated  the  7th  September,  1842,  the  surviving 

Eartner  in  the  Haytian  house  directed  B.  to 
old  the  cargo  for  S.,  M.,  and  W.,  in  certain 
parts.    On  a  bill  and  motion  to  restrain  the 
proceedings  of  S.  &  Co.  against  B.  in  the  Lord 
Mayor's  Court,  —  Held,  that  the  right  of  the 
plaintiffs,  if  any,  was  an  eouitable  and  not  a 
legal  right;  that  the  plaintiffs  were  entitled  to 
the  aid  of  the  court  in  the  trial  of  the  right; 
and  that  the  proceedings  in  the  Lord  Mayor's 
Court    should   be   restrained   by  injunction. 
Cotesworth  v.  Stephens,  4  Hare,  185. 
Cases  cited :  Malcolm  v.  Scott,  3  Hare,.S9 ;  Burn 
V.  Carralho,  4  Myl.  &    Cr.  690;   Barknr  ». 
Goodair,  11  Vea.  78 ;  Williams  v.  Everett,  14 
Fast,  &St ;  Green  v.  Mattland,  4  Beav.  534 ; 
Bacon*8  Abridg.  tiL  Custom  of  London,  vol.  S, 
p.  594. 
And  see  Vendor  and  Purchaser, 

LIMITATION   (statute   OP). 

See  Tenant  for  Life,  2  :  Outstanding  Term. 

If  husband  andwife,beingseisedinfee  in  right 
of  the  wife,  convey  to  a  purchaser  by  deed 
without  fine,  the  wife,  if  she  survives,  and  if 
not  her  heir,  may,  on  the  husband's  death, 
recover  the  land,  notwithstanding  the  purchaser 
may  have  been  in  possession  for  more  than  40 
years.    Jumpsen  v.  Pitchers,  13  Sim.  327. 

Case  cited :  Doe  v.  Bramston,  3  Ad.  A,  £.  63. 

ORDER  AND   DISPOSITION. 

1.  Actual  notice  of  the  assignment  of  a 
policy  effected  with  the  Equitable  Assurance 
Society,  is  necessary  to  take  the  policy  out  of 
the  order  and  disposition  of  the  assured.  Dutt- 
ean  v.  Chamberlayne,  reported  11  Sim.  123, 
overruled.  Thompson  v.  Speirs,  13  Sim. 
469. 

Cases  cited :  Dearie  v.  Hall,  3  Russ.  1 ;  Love- 
ridge  V.  Cooper,  ib.  30  ;  Williams  v.  Thorpe, 
t  Sim,  «57  J  |£x  parte  Tennvsen,  Mont.  &  Bli. 
67;  Ex  parte  CoWille,  Mont.  110;  In  re 
Styan,  2  Mont.  D.  &  De  G.«19 ;  1  Phill.  105  : 
Ex  parte  Arkwright,  3  Mont.  D.  &  De  G.  139 ; 

M  & 


su 


dngaifti§al  Diffot  of  Cam. 


086;  Lx parte  Wnkina, « Moot.  A  k. 34%,  Ex 
parte  Heiinesy,  i  Coo..  &  Uwes,  559  ;  2 
l)ra.  &  War.  555;  Smith  ▼.  Smith,  2  Cr.  & 
Mees.  231 ;  Edwards  v.  Scott.  2  Scott,  N.  R, 
^66,  and  1  Man.  &  Gr.  962  ;  Gibson  r.  Over- 
bu^,  7  Mee.  &  W.  555  ;  West  r.  Reid,  IS  Sim. 
475 ;  Ex  parte  Williamson,  2  Hare,  249 ;  Port- 
bouse  ▼.  Parker,  1  Camp.  82 ;  Moore  r,  Dann, 
12  Meea  &  W  655;  Bignold  t.  Waterhouse 
1  Mau,  &  Sel.  255. 

2.  Notwithstanding  a  policy  of  insurance 
may  have  been  effected  with  a  mutual  insurance 
company,  express  notice  of  a  deposit  of  it  by 
way  of  equitable  mortgage,  must  be  given  to 
the  company,  in  order  to  take  it  out  of  the 
order  and  disposition  of  the  depositor.  In  re 
BronOey,  ew  parte  Wilkinson,  13  Sim.  475. 

PEItaONAL  ESTATE. 

Bw  Legacy,  11. 

PARTNERSHIP. 

4\}*j}^  V^*  seeking  a  partnership  account, 
the  defendant  denied  that  any  partnership  had 
existed,  but  admitted  that  the  names  of  both 
the  alleged  partners  had  been  used  on  the 
show-board,  and  otherwise  in  the  business,  as 
If  thev  were  partners,  but  with  a  view  only  of 
introducing  the  alleged  partner  into  the  busi- 
ness on  the  retirement  of  the  defendant;  and 
tne  defendant  admitted  the  possession  of  books, 
accounte,  and  documents  relating  to  the  busi- 
ness  and  matters  in  question,  but  said  that 
they  related  exclusively  to  his  own  title,  and  to 
matters  connected  with  his  own  property  and 
affairs,  m  which  the  aUeged  partner  had  no 
interest,  and  that  they  did  not  relate  to  any 
business  carried  on  in  partnership,  or  in  con- 
junction with  the  alleged  partner:  Held,  that 
Jhe  stat^ent  in  the  answer  was  not  sufficient 
to  exclude  the  title  of  the  plaintiff  to  the  pro- 
duction of  the  documents  mentioned  in  the 
schedule.  Harr%$  v.  Harris,  4  Hare,  17%. 
Cases  cited:  Smith  v.  Duke  of  Beaufort,  1  Hare. 
507  ;  Bannatyne  v.  Leader,  10  Sim.  230,  and 
Adama  r.  Fisher,  3  Myl.  &  Cr.  526. 

S.  A  suit  i«e8peotlng  a  partnership  may  be 
MMtemed  wii^tottt  praying  a  diSBolution. 
^A  <Hub  was  dissolved,  and  the  committee 
were  authorised  to  realise  the  assets  and  wind 
«p  the  aiflbirs.  For  that  purpose  the  lease  was 
vested  TO  A,  B.  andC— al.  and  A,  without  the 
concurrence  of  the  «ther  members  of  the  com- 
mittee,  sold  the  lease  and  property,  and  re- 
ceived  the  amount.  A,  B.  and  JD.  (another 
a)mnaittee.man)  signed  the  receipt,  but  A,  and 
B.  alone  received  the  amount.  In  a  bill  to 
make  A.  and  B.  account,  held,  that  C.  and  D. 
were  not  necessary  parties.  Richardson,  on 
behalf,  &c.  v.  Hastings,  7  Beav.  301. 

Ca«e8oited:Wallworihv.Holt,4Myl.&Cr  619- 
Greenwood  v.  Firib,  2  Hare,  241.  nole  b,  • 
Skey  r,  Bennett,  2  Y.  &  C.  (N.  C.)  405  ;  Aid- 
ndge  v.  Westbroofc,  5  Beav.  193. 

3.  There  are  two  general  rules  of  the  court : 
first,  that  all  persons  interasted  in  the  subject 
matter  of  the  litigation  ought  to  he  parties: 
the  second,  that  the  court  always  endeavours 


to  do  complete  justice  so  that  the  matters  m- 
volved  in  the  suit  may  not  be  left  open  to 
future  litigation;  but  these  rules  are  both 
occasionally  departed  from. 

As  to  the  necessity  of  the  court's  modifyinf^ 
its  rules,  and  adapting  its  forms  of  proceedings 
to  the  altered  circumstances  of  society  existing 
at  the  present  day. 

A  bill  may  be  filed  respecting  a  partnership, 
without  praying  a  dissolution. 

In  a  continuing  partnership,  a  few  have  an 
interest  in  a  particular  subject  adverse  to  all  the 
rest,  a  bill  may  be  filed  against  the  few,  by  and 
on  behalf,  &c. 

In  the  case  of  an  insolvent  partnership  not 
formally  dissolved,  a  bill  may  be  filed  by  one 
or  more  on  behalf  of  the  rest  against  the 
governing  body,  to  have  the  assets  collected 
and  applied  towards  the  payment  of  the  debts, 
without  seeking  to  ascertain  the  rights  and 
liabilities  of  the  parties  as  between  themselves, 
but  leaving  them  open  to  future  litigation. 

By  the  rules  of  a  club,  the  hankers  were 
alone  authorised  to  receive  money  on  account 
of  the  club.  Some  of  the  members  subscribed 
and  purchased  the  furniture,  which  by^decd 
executed  by  the  subscribers  was  vested  m  the 
plainti£f  A.  B.,  in  trust  to  pav  the  amount  sub- 
scribed, and  to  pay  the  surplus  to  the  commit- 
tee for  the  benefit  of  the  club.  ITie  club  be- 
came embarrassed,  was  afterwards  dissolved, 
and  the  committee  were  authorised  to  wind  up 
the  affairs.  Two  of  the  committee,  C.  and  D,, 
sold  the  furniture  and  alone  received  the  pro- 
duce, together  with  other  general  assets  of  the 
club.  A  bill  was  filed  by  A,  £.,  on  behalf^ 
&c.,  against  C.  aikl  D,  ana  E,,  a  non-subscri- 
bing member,  to  recover  the  monies  in  die 
hands  of  C.  and  D,,  and  praying  Amt  the  fur- 
niture money  might  be  paid  to  &e  plainti^  on 
the  trusts  of  the  deed,  "  or  otherwise  as  the 
court  might  direct,"  and  that  the  general  assets 
recovered  might  be  paid  to  the  bankers,  or 
otherwise,  &c. :  HM,  that  the  bill  was  not  de> 
fective  for  want  of  parties,  and  that  neither  ths 
o^ier  parties  to  the  deed,  nor  the  other  menii* 
hers  of  the  club,  were  necessary  parties.  Bk^ 
ardson  v.  Hastings,  7  Bear.  323. 

Cases  cited :  Newton  r.  Lord  Egmont,  4  Sns- 
574;  Harrison  ▼.  StewardaoB,  2  Hare.  530; 
Hichens  v.  Congreire,  4  Rusa.  562;  Holmes 
v.Hentv,  4C1.&  Fin.99;  Wallwortli  v.  Holt, 
4  Myl.  'a  Cr.  619;  Weld  v.  Bonbam,  2  S.  & 
St  91 ;  Prancis  v,  Francta^  3  Vea.  75  ;  Angier 
V.  Stannard,  3  Myl.  &  K.  666  \  Sa^iile  ▼. 

Tankred,  1  Vea.  aen.  101 ;  ▼.  Walford^ 

4  Ruse.  S7%  ;  Richardson  r.  Larpent,  S  Y.  & 
C.  (N.C.)  507;  Calverly  ▼,  PhaJp,  6  Alad. 
tS9;  Mare  v.  MalMhy,  1  MvL  &  Cr.  579; 
Taylor  V,  Salmon,  4  Mvl.&  Cr.  141;  Wall- 
worth  V.  Holt,  4  Myl.  4l  Cr.  635;  Evaos  r. 
Stolies,  1  Keen,  24;  Formay  v.  Hoaafray,  2 
V' es.  &  B.  329 ;  Harriaon  t.  Armitage»  4  Mad. 
143  ;  Marshall  ▼.  Colman^  2  Jac.  ft  W.  166; 
Hicbarda  ▼.  Davies,  2  Ruas.  &  Myl.  347 ;  Los- 
combe  V.  Rusaell, 4 Sim.  8 ;  Kuebell  t.  White, 
2  Y.  &  Col.  (Excb.)  15;  Bentley  v.  Batea,4 
Y.  &C0I.  (Ezch.)  182;  Miles  v.  'ibonias,9 
Sim.  609  ;  Fairthorne  v.  Weaton,  3  Hare,  387; 
Ctmwshay  v.  CoUioa,  15  Vea.  ft6. 
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4.  One  nMmW  of  a  dub,  on  behalf  of  bim- 
•elf  and  tbe  rest,  sued  two  other  roembers,  to 
recover  back  monies  belonginfirto  the  club.  It 
having^  been  determined  tluit  the  other  indivi- 
dual members  were  not  necessary  parties : 
Held,  that  the  defendants  could  not  redst  the 
production  of  documents  in  their  possession, 
on  the  ground  that  the  other  members  had  an 
interest  in  them. 

A  plaintiff  ought  not  to  use,  for  any  collateral 
purpose,  documents  ordered  by  the  court  to  be 
prodoced  for  the  purposes  of  the  suit.    JRtcA- 
ardson  v,  Hastings,  7  Beav.  354. 
^  Caaes  cited  :  See  7  Beav.  301,  SSS ;  Marniy  v. 

Walter,  Cr.  &  Ph.  114 ;  Lopez  v.  Deacon,  6 

Bear.  854;  Taylor  v.  Rundell,  Cr.  &  Ph.  Ill ; 

Few  V.  Guppy^  Hare  on  DUcovery,  124 ;  Wi- 

giam  on  Discovery,  245. 

And  see  Probate  Dtity. 

POWER  OF  APPOINTMBNT. 

1.  Power  to  appoiat  an  aoniuty  held,  wider 
the  dreaoMtaiicea,  to  authorise  the  appointment 
of  tbe  principal  sum  invested  in  the  funds  for 
lecnnng  it. 

A  testator  bequeathed  an  annuity  of  500/« 
aryear  to  his  daughter  for  life,  and  directed  an 
investmem  in  the  funds  for  securing  it ;  and, 
after  her  decease,  he  directed  the  ^'  annuity 
ahonld  go  as  his  daughter  should  by  will 
^ipohit,  and  in  default,  the  '^  annuity''  should 
Ik  applied  towards  the  maintenance  of  her 
children  till  21,  and  then  the  '*  principal  sum  " 
to  the  children,  with  a  gift  over  "  of  the  said 
principal  som  of  money."  Held,  that  the 
danguer  had  the  power  of  appointing  the 
principal  sum.  Samuda  v.  Lonsdale,  7  %eav. 
243. 

Cases  cited  :  Page  v.  Leaptagwell,  18  Yes.  463  ; 
Haig  v.Swiney,  1  Sim.  ft  St,  487 ;  Blewett  v. 
Robims,Cr.ftPb.  974 

2.  A.  had  power  to  appoint  a  fund  amongst 
aH  the  children  of  £.,  begotten  and  to  be  be- 
gotteo»  and  their  issue,  and,  in  default  of  ap- 
pointment, the  fund  was  given  to  the  children 
cqnaOy.  3^  had  only  six  children,  all  of  whom 
wen  bring  when  the  power  was  created.  A. 
directed  by  his  will  that  the  share  which  every 
child  df  B.y  begotten  or  to  be  begotten,  was  en- 
titled to  in  default  of  appointment,  should  be 
held  in  trast  for  that  child  for  life,  and,  after 
its  death,  for  its  children.  Held,  that  the  ap- 
pointment was  not  void  for  remoteness. 
Gr^h  r.  FownaU,  13  Sim.  393. 

Casea  cited :  Routledge  v.  Dorril,  2  Ves.  juo. 
357;  Arnold  v.  Coogreve,  1  Ru88.&  M.209. 

BSMAINDSK. 

See  Tenant  for  I^fe. 

BEMOTBKBSS. 

See  Poioer  of  Appointment,  2. 

SALE. 

See  Vendor  and  Purchaser. 


BUBTIVOKSBIP. 


SeeFPiS. 


PBQBATE  DUTY. 

The  share  of  a  deceased  partner  in  the  free- 
hold and  copyhold  estates  of  the  partnership 
is  not  personal  estate  for  the  purpose  of  being 
inchided  in  the  value  or  amount,  in  respect  of 
which  probate  duty  is  payable.  Custanee  v. 
Bradshuw,  4  Hare,  315. 

Gasea  eited :  Attorney-General  v.  Hope,  1  Cro. 
Meee.  &  Roa.  530 ;  WiUiama  v.  Sangat,  10 
Eaat,  66 ;  Dean  d.  Manifold  v.  Diamond,  4  B. 
&C.  1243;  Braadling  v.  Barriogton,  5  B.&  C. 
467,  473;  Rex.  v.  Inhabitants  of  Barbam,  8 
B.  &  C.  99.  104;  Cockburn,  v.  Harvey,  2  B. 
&  Add.  797  i  DrHke  v.  The  Attorney- General, 
10  Clark  &  Fin.  '257  ;  Piatt  v.  Routh,  6  Mee. 
&  Wels.  791;  Marriott  v.  Marriott,  Gilb.  Eq. 
r*»p.*06  ;  Lyndwood's  Prorinciale  Lib.  iii.,tit. 
1.%  p.  171,  de  Testnmentis ;  Portman  r .  Willis, 
Cro.  Elia.  386 ;  Walker  v.  Denoe,  «  Yes. Jan. 
170, 185 ;  Taylor  v.  Havgarih.  V.  C.  Ea^^land, 
H.  T.  1844;  Barker  v.'  Mny,  9  B.  &  C.  489; 
Randall  v.  Randall,  7  Sim.  «71;  Pbillipa  ▼• 
PhilUpa,  1  My.  &  K.  649 ;  Townabend  t. 
Devayned,  1  Moni»gu  on  Partnership,  app.  96, 
100,  note  2  a.  ;  Attorney-General  v.  Dimond, 
1  Cro.  &  Jer.  356  ;  Attorney-General  v.  Hope, 
8  Bligh.  N.  R.  44 ;  S.  C,  1  Cro.  Meea.  &  Roa. 
530 ;  Bourne  r.  Bourne,  2  Hare,  35  ;  Mataon 
T.  Swift,  M.  R.  28  May,  1845. 

TENANT   FOR   LIFE. 

1.  A  testator  cbarged  annuities  exclusively 
on  his  real  estate,  the  legal  estate  of  wblcb  be 
devised  to  trustees,  upon  trust  to  pay  the  rents 
to,  or  permit  the  same  to  be  received  by  one 
for  hfc,  with  remainders  over.  On  the  testator  8 
death,  the  tenant  for  life  took  possession  of  the 
estate  and  tiac-deeds,  and  he  kept  down  the 
annuities,  but  cut  some  timber.  The  trustees 
acquiesced  for  four  years,  but  afterwards  pro- 
ceeded by  action  to  recover  the  deeds  and  to 
receive  the  rents.  The  court,  by  motion,  re- 
strained the  prweedin^,  on  the  tenant  for  Me 
undertaking  to  keep  down  the  annuities,  not 
to  grant  leases  or  cut  timber  without  the  con- 
sent of  the  trustees,  and  bringing  the  deeds 
into  court.  ,    ,      ,      ^* 

Where  the  testator  delivers  the  legal  estate 
to  trustees,  and  gives  to  a  tenant  for  life  an 
equiteWe  estate  only,  with  remainders  over, 
such  tenant  for  life  ought  not  to  cut  timber 
without  the  consent  of  the  trustees.  Denion  v. 
DmUm,  7  Beav.  388. 

Cases  cited :  Evans  t.  BickneTl,  6  Vea.  173 ; 
Jenkins  v.  Milford.  1  Jac.  &  W.  6«9 ;  Doe  d. 
Uoyd  V.  Paaaingfaam,  6  Barn.  &  Cr.  305. 
2.  A  tenant  for  life,  by  his  will  and  under  a 
power,  charged  the  settled  estates  with  25,000/. 
for  the  portions  of  bis  younger  children,  to  be 
raised  by  means  of  a  term  vested  in  trustees, 
payable  at  21,  and  to  sink  into  the  inheritance 
if  a  younger  son  should  become  an  elder,  or 
die  without  issue  before  the  day  of  paynaent.— 
Subject  in  the  first  place,  to  the  sums  tberwn- 
aftcr  charged  thereon  b);  his  will,  he  devised 
his  fee  simple  estate  to  his  eldest  son  for  life, 
with  remainders  over.  He  then  "gave  and 
bequeathed"  an  additwnal  25,000/.  amonfpt 
his  younger  children  "which  several  portions'^* 
were  to  be  in  augmentation  of  the  "  portions  '* 
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already  appointed,  to  be  raised  and  paid  to  his 
said  sons  and  daughters  respectively,  at  such 
times,  and  under  such  conditions,  and  subject 
to  such  contingencies,  and  with  such  interest, 
as  he  had  before  directed  and  appointed  their 
original  portions  by  that  his  will.  And  he 
thereby  charged  his  fee  simple  estates  therein- 
before by  him  devised  to  his  eldest  son,  with 
the  raising  and  paying  the  said  "portions  "  and 
Bums  of  money  to  his  said  sons  and  daughters 
respectively,  at  the  times  and  in  the  manner 
aforesaid;  and  after  giving  certain  pecuniary 
legacies,  he  gave  the  residue  of  his  personal 
estate,  after  pajrment  of  his  debts  and  legacies 
aforesaid,  to  his  eldest  son ;  and  he  provided, 
that  if  the  personal  estate  should  not  extend  to 
pay  such  of  his  debts  as  should  not  be  charged 
on  his  real  estate  and  his  said  legacies,  then  he 
charged  his  fee  simple  estates  to  make  good 
the  deficiency,  and  he  empowered  his  trustees 
to  raise  thereout,  not  only  the  sums  therein  be- 
fore charged  on  the  said  premises  for  his 
younger  children  and  such  and  such  deficiency, 
but  all  other  sums  necessary  for  the  purposes 
of  his  will.  Held,  that  the  additional  portions 
^ven  to  the  younger  children  were  a  primary, 
if  not  an  exclusive  charge  upon  the  testator's 
fee  simple  estates,  devised  to  his  eldest  son  for 
life. 

If  a  tenant  for  life  pays  off  a  charge, upon  the 
inheritance,  he  is  primd  facie  entitle*d  to  that 
charge  for  his  own  benefit;  but  he  may,  if  he 
think  proper,  exonerate  the  estate.  In  the  ab- 
sence of  evidence,  the  presumption  is,  that  he 
pays  the  charge  for  his  own  benefit,  and  not  for 
the  benefit  of  the  persons  entitled  in  remainder ; 
but  evidence  may  show  the  contrary  conclusion 
to  be  true. 

A  tenant  for  life  paying  off  a  charge  upon 
the  estate,  and  in  the  same  transaction  merging 
the  security,  by  taking  an  assignment  connect- 
ing it  with  the  legal  estate  of  inheritance,  ;>rtm^ 
facie  puts  an  end  to  the  charge ;  but  something 
is  reouired  to  manifest  an  intention  to  exoner- 
ate the  inheritance.  A  single  payment  of  the 
charge,  without  more,  is  suflScient  to  establish 
the  right  of  the  tenant  for  life  to  have  the 
charge  raised  out  of  the  estate.  He  has  no 
obligation  or  duty  to  make  a  declaration,  or 
do  any  act  demonstrating  his  intention;  the 
burden  of  proof  is  upon  those  who  allege  that 
in  paying  off  the  charge,  he  intended  to  ex- 
onerate the  estate. 

A.  B.,  being  tenant  for  life  of  the  testator's 
real  estates,  subject  to  a  charge  of  25,000/.  and 
absoluteljr  entitled  to  the  residuary  personal 
estate,  paid  off  the  charge  and  obtained  the 
releases.  At  the  time  he  seemed  to  have  con- 
ceived that,  as  residuary  legatee,  he  was  liable 
to  pay  the  amount  out  of  me  personal  estate, 
which  was  sufficient  for  that  purpose.  Nothing 
was  done  to  keep  the  charge  on  foot.  After 
the  death  of  the  tenant  for  life,  it  being  deter- 
mined that  the  25,000/.  was  a  primary  charge 
upon  the  real  estate :  Held,  that  it  still  sub- 
sisted as  a  charge  on  the  settled  estates,  for  the 
benefit  of  the  personal  representatives  of  the 
tenant  for  life. 


In  1773,  a  tenant  for  life  paid  off  a  charge  of 
25,000/.  affecting  the  settled  estates.  He  died 
in  1837,  having  in  the  mean  time  taken  no 
steps  for  keeping  the  charge  alive.  Held,  that 
notwithstanding  more  than  20  years  bad 
elapsed,  and  that  there  had  been  no  part  pay- 
ment or  acknowledgment,  the  charge  still 
existed  in  favour  of  his  representatives,  and 
had  not  been  defeated  by  the  Statute  of  Limita- 
tions, (3  &  4  W.  4,  c.  27,  s.  40.)  Held,  also, 
that  the  statute  cannot  be  applied  to  a  case 
where  there  is  no  assignable  person  liable  to 
pay  the  charge,  no  person  who,  by  the  delay, 
could  be  induced  to  suppose  that  the  charge 
was  abandoned  or  merged,  and  where  the  rent, 
out  of  which  the  interest  ought  to  be  paid,  is 
receivable  by  and  belongs  to  the  same  person 
who  is  entitled  to  the  interest. 

Principles  on  which  this  court  assumes  that 
a  tenant  for  life,  who  is  also  the  owner  of  a 
charge  on  the  inheritance,  has  duly  discharged 
his  duty  of  keeping  down  the  interest  on  the 
charge.  Burrell  v.  Lord  Egremont,  7  Bcav. 
205. 

Cases  cited :  Crowder  v.  Clowes,  2  Ves.jun.  449; 
Day  V.  Croft,  4  Beav.  561,  and  the  cases  there 
referred  to;  Reade  v.  Litchfield,  S  Ves.  474; 
BooUe  ▼.  Blundell,  19  Yes.  516;  Kiike  t. 
Kirke,  4  Russ.  4S5 ;  Skippertbeoo  t.  Tower, 
1  You.  &  Col.  (C.C.)441;  Williams  r.  The 
Bishop  of  Landaff,  1  Cox,  254 ;  Jones  ▼. 
Bruce,  11  Sim.  221;  Forbes  r.  Moffatt,  18 
Ves.  384 ;  Drinkwater  v.  Combe,  2  Sim.  &  St. 
340;  Trevor  v.  Trevor,  2  Myl.  &  K.  675; 
Earl  of  BuckiDfcbam  v.  Hobart,  3  Sirao, 
186 ;  Corbett  r.  Barker,  1  Anst.  138,  reversed 
3Anst.  755;  Ashton  v.  Milner,  6  Sim.969; 
Raffety  v.  King,  1  Keen,  601  ;  Brocklehurst  v. 
.Tessop,  7  Sim.  438 ;  Brooksbank  v.  Smith,  I 
You.  &  Col.  (Excb.)  58  ;  Denys  v.  Shack- 
burgb,  4  You.  &  Col.  (Exch.)42;  Fereyesr. 
Robertson,  Bumb.  30J,mnd  Dolman  v.  Smith, 
Prec.  Ch.  456;  The  Duke  of  Anosster  ▼. 
Mayer,  1  Bro.  C.  C.  46« ;  Brummell  v.  Pro- 
there,  3  Yes.  113;  Bootle  v.  Blundell,  1  Mer. 
219 ;  Incbiquin  v.  French,  Amb.  37 ;  SamweU 
V.  Wake,  1  Bro.  C.  C.  145;  Tower  v.  Lord 
Rous.  18  Yes.  138 ;  M'Cleland  v.  Shaw,  i 
Sch.  &  Lef.  544 ;  Webb  v.  Jones,  2  Bro.  C.  C. 
60  \  Jones  v.  Morgan,  1  Bro.  C.  C.  918; 
Corbett  v.  Barker,  1  Anst.  138,  reversed, 
3  Aust.  755;  Raffety  v.  King,  1  Keen, 
601 ;  St.  Paul  v.  Yiscount  Dudley  and  Wsrd, 
15  Ves.  167. 

TIMBER. 

See  Tenant  for  Life,  1. 

TITHES. 

The  act  for  tithes  in  London  (37  Henry  9, 
c.  12)  provided  that  the  inhabitants  of  London 
should  pay  2^.  9d.  in  the  pound  for  tithe  upon 
the  rent  reserved;  or  if  a  less  rent  was  re- 
served by  reason  of  any  fine,  or  if  the  owners 
were  also  occupiers,  then  the  tithe  to  be  paid  at 
the  same  rate  upon  the  rent  at  which  the  pre- 
mises were  last  letten  for,  without  fraad  or 
coven. 

A  house  and  premises  in  London  were  let 
for  a  term  of  60  years,  at  a  reserved  rent  (in- 
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eluding  insurance)  of  102/.  109.,  in  considera- 
tion of  the  lessor  laying  out  2,000/.  in  building 
thereon.  The  improved  annual  value  of  the 
property,  after  the  building  was  completed,  was 
250/.  :— 

Held,  that  under  the  statute  the  tithe  was  to 
be  paid  at  23. 9d,  in  the  pound,  not  on  the  re- 
served rent  alone,  but  on  the  full  annual  value 
of  250/.     Vivian  v.  Cochrane,  4  Hare,  167. 

Case*  cited :  Dunn  v.  Burrell,  1  Gml.  299,  S.C. ; 
1  £a.  &  You.  270  ;  The  Warden  mnd  Minor 
Canons  of  St.  Paul's  ▼.  Crickett,  2  Ves.  jnn. 
563;  5  Price,  14;  The  Warden  and  Minor 
Canons  of  St.  Paars  r.  The  Dean  of  St.  PauPs, 
4  Price,  65;  Iratt  v.  Warren,  3  Gwil.  1054; 
Williamson  v.  Goasling,  id.  902 ;  Antrobus  v. 
The  East  India  Company,  IS  Yea.  9 :  Ward  ▼. 
HUder.  2  Gwil.  538,  S.  C. ;  1  Ea.  You.  576 ; 
Kjnaston  v.  The  East  India  Company,  3 
Swanst.  263 ;  per  Lord  Eldon,  see  4  Price  84, 
n. ;  The  Warden  and  Minor  Canons  of  St. 
Pauls  ▼-  Morris,  9  Ve».  155 ;  The  Warden  and 
Minor  Canons  of  St.  Pauls  ▼.  Kettle,  2  Ves. 
«c  Rea.  1 ;  Green  v.  Piper,  Cro.  Eliz.  276 ; 
Skidmore  r.  Bell,  2  Inst.  659;  Sheffield  v. 
Pierce.  2  Gwill.  503 ;  Grant  v.  Cameron,  id. 
541 ;  Saver  v.  Mumford,  id.  546;  Branaton  v. 
Heron,  4  Gwill.  1314 ;  Dem.  d.  Maniford  v. 
Diamond,  4  B.  &  C.  243 ;  The  King  v.  The  In- 
habitants of  Barham.  8  B.  &  C.  99 ;  Cockburn 
V.  Harvey,  2  B.  &  Ad.  797. 

TRUST, 

1.  The  tenant  for  life  of  an  estate,  who  was 
also  devisee  in  trust  in  remainder  for  Uie  chil- 
dren of  the  testator,  with  a  power  of  appoint- 
ment hv  will  amongst  them,  purchased  and 
obtained  from  the  objects  of  the  power,  a  re- 
lease of  their  reversion  at  an  undervalue^  and 
derised  the  estate  to  her  son  in  fee  charged 
with  dehts  and  legacies,  llie  son  took  pos- 
session of  the  estate,  and  paid  off  the  legacies 
and  chaiges.  Fourteen  years  and  a  half,  after 
the  death  of  the  tenant  for  life,  i^d  17  ^ears 
after  the  purchase  of  the  reversion,  the  assignee 
of  one  of  the  vendors,  an  object  of  the  power, 
who  had  become  insolvent,  filed  his  bill  to  set 
aside  the  sale :  Held,  that  the  kpse  of  time  was 
a  bar  to  the  relief;  and  that  the  mere  circum- 
stance of  the  poverty  of  the  cestui  que  trust  was 
not  sufficient  to  excuse  the  delay.  Semble, 
that  the  time  which  might  elapse  after  such  a 
transaction,  during  the  life  of  the  tenant  for 
hfe,  who  was  the  donee  of  the  power,  would 
not  akme  be  considered  as  amounting  to 
laches. 

Bin  by  one  of  the  several  cestui  que  trusts 
against  the  devisee  of  the  trustee  to  set  aside 
the  sale  of  an  estate,  which  was  made  to  the 
trnstee  by  all  the  cestui  que  trusts  for  one  sum, 
and  conveyed  by  one  instrument :  HM,  that 
all  the  cestui  que  trusts  were  necessary  parties  to 
the  suit.    Roberts  v.  TunstaU,  4  Hare,  257. 

Cases  eited :  Drnmmond  ▼.  Duke  of  St.  Albans. 
5  Ves.  433 ;  Campbell  v.  Walker,  id.  680 ; 
Price  V.  Bym,  id.  680  n. ;  Pulteney  ▼.  War- 
ren, 6  Ves.  72 ;  Pettiward  r.  Prascott,  7  Ves. 
541 ;  Gregory  v.  Gregory,  Coop.  201,  S.  C, 
Jae.  631 ;  Champion  v.  Rigby,  1  Rusa.  & 
Myl.5S9  S.  C,  Tsm.421 ;  Roche  v.  O'Brien, 


1  Ba.  &  Bsat.  330;  Wood  v.  Downes,  18 
Ves.  120;  Edwards  v.  Meyrick,2  Hare,  60. 

2.  An  unmarried  lady  transferred  a  sum  of 
stock  to  trustees  for  herself.  The  letter  sup- 
posed  to  contain  the  terms- of  the  trust  was  lost, 
and  no  evidence  was  given  of  its  contents. 
After  the  marriage  of  the  lady,  the  husband  and 
wife  demanded  a  transfer  of  the  fund,  which 
the  trustee  refused  to  make  without  the  direc- 
tion of  the  court,  unless  the  fund  should  be 
settled  for  the  bsnefit  of  the  wife  and  her  issue : 
Held,  that  the  trustees  ought  to  have  transferred 
the  fimd,  indthout  suit,  and  must  therefore  pay 
the  costs.    Pen/old  v.  Bouch,  4  Hare,  271. 

Cases  cited :  Jones  r.  Lewis,  1  Cox,  199;  Angier 
T.  Stannard,  3  Myl.  &  K.  566;  Tborby  v. 
Yeats,  1  Yo.  &  C.  C.  C.  438 ;  Willis  v.  His- 
cox,  4  MyU  &  Cr.  197. 

And  see  Husband  and  Wife, 

3.  A  case  of  breach 'of  trust  was  alleged  on 
the  pleadings  against  trustees  and  executors 
for  not  having  sold  an  estate,  but  at  the  first 
hearing  the  common  accounts  only  were  di- 
rected. Held,  on  further  directions,  that  the 
defendants  could  not  be  then  charged  with  the 
breach  of  trust,  and  that  inquiries  could  not 
be  then  directed  with  that  object.  Green  v. 
Badley,  7  Beav.  274. 

See  Garland  v.  lAttlewood,  1  Beav.  527. 

4.  An  order  of  reference  to  inquire  whether 
the  heir  of  the  mortgagee  was  a  trustee  within 
the  act  of  1  W.  4,  c.  60,  and  1  «c  2  Vict.  c.  69, 
was  made  on  the  petition  of  the  executors  of 
the  mortgagee,  and  the  mortgage-debt  being 
paid  off  pending  the  reference,  the  master  found 
that  the  heir  was  not  a  trustee  for  the  petition* 
ers,  but  for  the  mortgagor,  whereupon  the 
court  allowed  the  petition  to  be  amended,  and 
made  the  petition  of  the  mortgagor,  and  then 
directed  the  reconveyance.  In  re  Manifold,  4 
Hare.  308. 

5.  Where  the  master  finds,  that  in  a  certain 
construction  of  a  devise,  the  infant  therein 
named  is  a  trustee  within  the  act  1  WilL  4,  c. 
60,  but  that  on  a  different  construction,  another 
person  would  be  such  trustee,  the  court  may 
declare  the  infant  to  be  the  trustee,  and  make 
the  order  for  conveyance  without  sending  it 
back  to  the  master. 

A  general  residuary  devise  and  bequest  of 
real  and  personal  propertv,  for  such  estate  and 
interest  as  the  testator  haa  therein ;  the  personal 
estate  to  be  subject  to  the  testator's  debts :  Held, 
to  pass  the  legal  estate  in  real  property,  of 
which  the  testator  was  merely  trustee ;  the  wUl 
creating  no  inconsistent  trust  thereof.  Lang» 
fordv.  Anger,  4  Hare,  313. 

6.  Where  trust  money  appears  to  have  been 
invested  on  an  improper  security,  it  will,  on 
motion,  be  ordered  to  be  brought  into  court 
within  a  given  time;  but  if  the  case  be  proper, 
the  perioa  wiU  be  extended  from  time  to  time, 
to  enable  the  defendant  to  realise  the  security. 

Where  part  of  a  residuary  estate  has  been 
invested  on  an  improper  security,  and  the  de- 
fendant has  an  interest  therein,  the  court,  on 
being  satisfied  that  there  is  no  existing  claim 
on  the  estate,  sometimes  confines  the  amount 


318 


Anaiytieta  Diffett  ^  Caie9i, 


to  be  paid  into  court  to  tbe  skara  of  the 
plaintiff. 

An  intestate  died  in  18  26,  leaving  a  widow 
and  two  infant  children.  The  widow  adminis- 
tered, and  in  ]  840  executed  a  deed  which  stated, 
that  the  assets  actually  realised  amounted  to 
4,000/.  of  which  she  had  appropriated  to  her- 
self 700/.,  and  that  the  remainder  had  heen  in- 
vested on  mortgages  which  were  specified.  In 
her  answer  to  a  biU  filed  by  one  of  the  children 
in  1843,  she  stated  that  this  was  wholly  errone- 
cms,  that  the  residue  amounted  to  1,600/.  only, 
and  that  the  plaintiff  had  received  390/.  on  ac- 
count of  her  one-third.  Tbe  answer  stated, 
that  the  debts  had  been  paid,  but  the  state- 
ments were  most  unsatisfactory.  A  sum  of 
700/.. appeared  to  have  been  lent  on  an  impro- 
per security.  The  court,  on  motion,  ordered 
the  whole  700/.  to  be  brought  into  court  iSoore 
v.  Ford,  7  Beav.  333. 

Caaes  cited:  Vigrass  v.  BinBeld,  3  Mad.  62; 
Collis  V.  Collis,  2  Sim.  365  ;  Wyatt  v.  Sharratt, 
3  Beav,  498;  Meyer  r.  Moniriou,  4  Beav. 
S4S  ;  Rogers  r.  Rogers,  1  Anst.  174. 

7>  A  trustee  was  declared  liable  for  a  breach 
of  trust,  and  was  ordered  to  pay  the  costs  up 
to  the  hearing.  He  complied  with  the  decree. 
Held,  that  he  was  entitled  to  his  costs  of  the 
subsequent  proceedings  for  clearing  and  distri- 
buting the  fund.  Hewett  v.  Foster,  7  Beav. 
348. 

Cases  cited:  6  Beav.  259;  Pride  v.  Fooks,  « 
Bea7.  430. 

8.  Where  a  trustee  neglects  to  invest  on  real 
or  good  securities  according  to  the  trust,  the 
eestm  que  trust  has  the  right  of  selecting 
whether  the  trustee  shall  be  anewerable  for  the 
money. 

An  executor  and  trustee  directed  to  invest  a 
legacy  on  mortgage,  may  properly  appropriate 
one  of  the  testator's  mortgages  in  payment  of 
the  legacy,  bat  he  must  ascertain  its  sufficiency. 
A  trustee  having  the  option  of  investing  on 
mortgage  or  government  security,  improperly 
took  an  insufficient  mortgaipe  security.  Being 
h(dd  answerable,  the  court  &:ided,  that  having 
exercised  his  discretion,  though  improperly,  he 
was  answerable  for  the  money  lost,  ana  not  for 
the  stock  it  might  have  produced.  Ames  r. 
Farkmaon,  7  Beav.  379. 

Cases  cited :  Sdckney  t«  SewsH,  1  Myl.  &  Cr. 
8  ;  Watts  v.  Girdlestone,  6  Beav.  188 ;  Boz- 
toQ  ▼.  Baxton,  1  Myl.  &  Cr.  96 ;  March  v. 
HuDtw,  6  Mad.  t95;  Hall  v.  Hallet,  1  Cox, 
134 ;  Horkby  ▼.  Bartock,  1  Haas.  141 ;  and 
see  O'Brien  t.  O'Brien.  1  MoUoy,  533  ;  Kel- 
lavray  v.  Johnsoo,  5  Beav.  319  ;  Sbepberd  v« 
Mouls,  V.  C.  Wigram,  7th  June,  1845, 

9.  Special  directions  given  in  a  decree  for  an 
Mcouot,  that  if  the  master  should  be  uni^le  to 
take  audi  account,  by  reason  of  the  noo-pio- 
doction  of  the  books  of  account  or  other  dr- 
comstances,  he  should  ascertain  and  state  such 
circumstances,  and  report  thereon. 

Difficulties  in  making  decrees  against  parties 
depending  on  the  result  of  the  accounts,  which 
could  not  be  satisfectorily  taken,  in  consequence 
of  the  lots  of  the  books  of  accounts. 


Executors  hamg  for  about  three  years  paid 
interest  on  the  plaintiff's  legacies,  the  court,  at 
first  hearing,  directed  accounts,  with  a  view  of 
determining  from  the  state  of  the  assets,  the 
liabilities  of  the  executors  to  pay  the  legacies. 
The  court,  on  further  directions,  refused  to 
hold,  that  by  payment  of  interest  the  executors 
had  admitted  assets,  such  a  condusion  beiog 
totally  at  variance  with  all  that  had  been  pre- 
viously done  in  the  suit. 

In  1825,  the  testator  and  his  .son  Henry  £., 
who  had  previously  carried  on  business  as  brew, 
ers,  admitted  another  son,  George,  into  part- 
nership. By  the  partnership  deed,  it  was 
agreed,  that  the  plant,  &c.,  which  it  was  stated 
had  been  valued  at  63,600/.,  exclusive  of  tbe 
stock  and  debts,  should  be  the  capital,  of  which 
the  testator  was  to  be  entitled  to  a  moiety.  The 
testator's  surplus  monies  in  the  business  were 
represented  to  amount  to  48,915/.,  on  which 
the  testator  was  to  receive  interest.  Tbe  testa- 
tor died  in  1826,  having,  by  his  will,  given  his 
surplus  capital  to  his  executors,  in  trust,  to  in- 
vest on  securitv,  and  pay  the  income  to  his 
wife,  and  after  ner  death,  to  set  apart  two  lega- 
des  of  12,000/.  each  for  his  daughters  and  their 
children ;  and  he  gave  his  interest  in  the  busi- 
ness, and  the  stipiidated  ordinary  capital,  to  his 
sons,  Henry  £.,  George,  and  William,  who  was 
a  minor;  and  he  directed  and  reqdred  his 
executors  to  carry  on  the  business,  in  conjunc- 
tion with  his  sons,  until  the  youngest  attained 
twenty-one ;  and  he  empowered  Uiem  to  tell 
the  brewery  during  William's  minority.  He 
charged  his  freehold  and  other  property  wiHk 
^  payment  of  his  surplus  capital,  anddirected 
mortgages  of  his  real  estate  for  securiog  the 
legacies.  The  will  was  not  proved  till  Decem- 
ber 1827;  but,  after  the  testator's  death,  the 
executors  left  the  surviving  partners  in  the  «n- 
disturbed  possession  of  the  partnership  pro- 
perty ;  andT  though  they  did  not  takt  any  active 
part,  the  business  was  carried  on  wim  their 
concurrence.  Disputes  arose  between  the  sur- 
viving partners,  and  a  suit  for  administration 
was  instituted,  which,  through  the  interference 
of  the  executors,  was  abandoned.  In  Janoarj 
1828,  the  executors  joined  in  a  deed>  where^ 
the  partnership  was  dissolved,  and  Henry  E. 
assigned  his  interest  to  George,  in  consideration 
of  20,000/.,  and  the  executors  released  Henry 
E.  from  an  claims  in  respect  of  any  snrplns 
capital.  Tbe  business  was  afterwards  sold, 
with  the  sanction  of  the  court,  and  in  March 

1830  was  found  to  be  insolvent,  and  the  part- 
nership property  turned  out  to  be  wholly  un- 
productive to  the  testator's  estate.    In  January 

1831  a  bill  was  filed  by  infants  interested  in  the 
two  legacies,  seeking  to  charge  the  executors 
irith  wilful  default  in  not  having  obtained  pay- 
ment of  the  legacies  out  of  the  surplus  capital. 
By  several  decretal  orders,  accounts  were  di- 
rected to  be  taken  as  to  the  accuracy  of  the 
recitals  in  the  partnership  deed,  the  value  of 
the  plant,  &c.,  and  the  surplus  money  due  to 
the  testator  at  his  death,  and  accounts  of  the 
partnership  dealings  and  transactions ;  and  if 
ne  should   find  uiat  he  was  unable  to  take 
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rach  aeoomits,  by  leasoa  of  the  non-produc- 
tion of  books  of  accounts,  he  was  to  etate  the 
circamstances.    He  was  also  directed  to  in- 
quire by  whom  the  partnership  property  was 
possessed  at  the  deatli  of  the  testator,  and  how 
disposed  of,  and  whether  the  executors,  with 
due  diligence,  and  without  their  wilful  default, 
might   ha^e  possessed  themselves,  out  of  the 
partnership  money,  of  sufficient  to  pay  the  two 
legacies  of  12,000/.    The  master  was  unable  to 
take  tbe  accounts,  by  reason  of  the  non-pro- 
duction of  the  books.     He  found,  however,  on 
the  imperfect  evidence  before  him,  large  sums 
due  to  the  testator,  and  large  partnership  as- 
sets, which  however  varied  in  each  of  his  three 
reportezhe  also  found  that    the    executors 
might,  with  due  diligence,  &c.,  have  possessed 
themselves,  out  of  the  partnership  property,  of 
sufficient  to  pay  the  two  legacies.    The  court, 
however,   was  of  opinion,  that  there  was  no 
reason  for  thinking  that  ^e  testator's  surplus 
capital  could,  if  at  all,  have  been  realised  with- 
out putting  an  end  to  the  business,  which  the 
executors  were  not  bound  to  do.    That  though 
the  executors  had  not  fully  or  properly  per- 
ioTZDed  their  duty,  still  it  was  more  a  matter  of 
conjecture  than  of  proof  what  the  assets  and 
liabilities  were,  and  the  results  were  not  accu« 
nte,  or  approaching  to  accuracv ;  and  that  it 
had  not  been  satisfactorily  made  out,  either 
that  there  were  partnership  assets,  out  of  which 
the  legacies  could  have  oeen  recovered  or  se- 
cured, nor  that  the  assets  were  such  as  to 
make  it  impracticable  for  the  executors  to  ob^ 
tain  the  payment  of  the  legacies.    The  court, 
in  this  tute  of  things,  declined  to  charge  the 
executors^    Rowley  v.  Adams,  7  Beav.  395* 
Cases  cited :  Turner  r.  Corney,  5  Beav.  515 ;  4 
Myl.  &  Cr.  554 

And  aee  Executor*. 


OUTSTANDING    TERM. 

In  1807*  a  tenant  for  life  of  freehold  estates, 
mbject  to  long  outstanding  terms,  granted  a 
personal  annuity  to  the  plamtiffs,  secured  by 
warrant  of  attorn^,  in  which  judgment  was 
forthwith  entered  up  and  docketed.  After- 
wards,  in  1818  and  ISlOji  he  created  other  in- 
cnfflbrances,  two  of  which  were  by  demises  of 
the  estate.  The  idaintiff  did  not  sue  out  any 
elegit  till  1822,  when  he  did  so.  The  inquisi- 
tion being  duly  returned,  he  commenced  an 
action  of  ejectment,  which  he  discontinued,  in 
consequence  of  the  outstanding  terms.  In  a 
suit  to  which  the  plaintiff  was  no  party,  the 
priorities  of  the  other  incumbrances  were  de- 
clared. The  plaintiff,  within  twenty  years  from 
the  last  payment  of  the  annuity,  filed  this  bill 
aguDst  all  the  other  parties,  to  have  it  declared 
that  he  was  entitled  to  stand  as  first  incum- 
brancer;  that  the  decree,  &c.  might  be  altered, 
or  that  the  plaintiff  might  be  at  liberty  to  pro- 
ceed at  law«  and  that  the  defendants  might  be 
restrained  from  setting  up  the  terms.  One  of 
the  defences  was,  that  the  plaintiff's  annuity 
was  usurious.  The  court  held,  that  the  plain- 
tiff was  not  barred  by  tbe  proceedings  in  the 
suit,  and  retained  the  bill  for  a  year,  giving 


the  plaintiff  leave  to  bring  an  action  for  the  re- 
covery of  the  freehold,  and  restraining  the 
defendants  from  setting  up  the  t^^ms;  and 
also,  (though  not  specifically  asked  by  the  bul,> 
from  setting  up  the  statute  of  limitations.  The 
court  also  refused  to  interfere  with  the  applica- 
tion  of  the  rents  in  the  meantime,  and  to  grwjt 
inquiries  as  to  the  validitv  of  the  plaintiff's 
charge,  holding  that  prima  facie  credit  was  to 
be  given  to  the  judgment,  and  that  if  the  de- 
fendants had  any  equitable  case  to  make  against 
the  judgment,  they  ought  to  adopt  proceedings 
of  tbeir  own  to  establish  that  case. 

In  a  suit  in  which  the  priorities  of  different 
incumbrancers  on  an  estate  were  determined,  a 
receiver  had  been  appointed.  A,  B.,  who 
clumed  to  be  first  incumbrancer,  not  havmg 
been  made  a  party  to  that  suit,  filed  a  bill  of 
his  own  to  establish  his  right :  Held,  that  the 
receiver  was  not  a  necessary  party,  and  but 
for  the  decision  Lewis  v.  iM-d  Zouche,  2  Si- 
mons, 388,  he  would  have  been  considered  an 
improper  party.  Smith  v.  Earl  of  Effingham, 
7  Beav.  357- 

Cases  cited :  Maddox  T.Maddox,  1  Ves.  sen.  60 ; 
Hargmve  r.  Rothwell,  1  Keen.  154;  Fuller  v. 
Bennett,  «  Hare,  S94 ;  TunstaU  t.  Trappes,  S 
Sim.  J86 ;  Morris  t.  Jones,  'i  Barn.  &  Cres. 
2.SJ  ;  Hiscock  r.  Kemp.  3  Adol.  '&  ElUs,  676  ; 
Morgan  v.  Burgess.  1  Dowl.  Prac.  Ca.  850 
N.S. ;  Neate  ▼.  Duke  of  Marlborough,  3  Myl. 

6  Craig,  407  ;  Lord  Dillon  v.  Plaakett,  t 
BUgb,  839,  N.S. ;  Lewis  v.  Lord  Zouche.  « 
Sim.  388 ;  Townshend  ▼.  Askev,  5  Mvl.  &  Cr. 
410,  note  b.;  Stileman  v.  Asbdown,  t  Atk, 
477  ^Champion  v.  Rigby.  I  Russ.  &  My.  539  j 
Tamlyn.  421.  affirmed  by  Lord  Cotienham, 
20tb  March,  1840 ;  Gregory  v.  Gregory,  Coop, 
201 ,  Jac.  631 :  Smith  v.  Lord  Effingham,  2  Bea, 
232  ;  Simmons  v.  Pettit,  V.  C.  E.  19th  Feb. 
1844;  Ramsbottom  v.  Buckhurst,  2  Mau.  « 
SeL  565 ;  Neate  v.  Duke  of  Marlborough,  S 
Myl.  A  Cr.  407  ;  Sharp  v.  Kev,  8  Mees.  & 
W'el8.S79;  West  v.  Skip,  1  Ves.  sen.  244; 
Hamilton  v.  Houghton.  8  Bligh  (0,  S.)  169; 
Fester  v.  Blackstone,  1  Myl.  &  Keen,  297; 
Davis  V.  Lord  Siratbmore,  16  Ves.  419  ;  Whit* 
worth  V.  Gangain,  Or.  &  Ph.  nb ;  Aston  y. 
Lord  Exeter,  6  Ves.  283 ;  Baker  v.  Harwood, 

7  Sim.  373  ;  Beer  r.  Ward.  Jac.  194 ;  Hyltoa 
V.  Morgan.  6  Ves.  293;  Curtis  v.  Curtis.  2 
Bro.  C.  C.  619 ;  Stonehewer  t.  Thompson,  t 
Atk.  440 ;  Lewis  ▼.  Lord  Zouche,  2  Sim.  388. 

[Nof«.^An  eppeal  to  the  Lord  Chancellor  ie 
pending.] 

VBNDOB  AND   PURCHASER. 

1.  Where,  on  the  same  motion,  the  purchaser 
asks  to  pay  his  purchase  money  into  court,  and 
be  let  into  possession,  it  is  also  asked  that  one 
purchaser  maybe  substituted  for  another,  upoii 
the  affidavit  of  no  underhand  bargain,  no  ad- 
ditional costs  are  incurred  by  the  parties  to  the 
cause,  and  coste  are  not  ordered  to  be  paid  by 
the    purchasers.      Christian   v.    Chambers^  4 

Hare,  307.  ,         ^       ,      r 

2.  A  purchaser,  attending  the  sale  of  ui 
estate  in  the  cause,  heard  the  amount  of  the 
reserved  bidding  announced  before  he  made 
his  offer ;  and  the  master  made  a  separate  le- 
porty  allowing  him  as  the  purchaser,  sobject  t» 
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the  approval  of  the  court,  with  reference  to  that 
fact.  The  mode  of  confirming  this  report  and 
approving  of  the  purchase  is  by  a  special  notice 
of  motion  to  that  effect,  and  not,  as  in  the  com- 
mon case^  bv  orders  nisi  and  absolute.  Dowle 
Y.Lucy,  4  Hare,  311. 

3.  A.  agreed  to  sell  an  estate  to  B.  for  an 
annuity,  and  B.  was  to  pay  off  a  mortgage  to 
which  the  estate  was  subject.  Accordingly,  B, 
executed  a  deed,  by  which  he  granted  the  an- 
nuity to  A.  and  covenanted  to  pay  it :  and  by 
a  conveyance  of  even  date^  but  executed  after 
the  annuity  deed,  after  reciting  the  agreement 
and  the  annuity  deed.  A,,  and  the  mortgagee, 
in  pursuance  of  the  agreement,  and  in  consider- 
ation of  the  annuitv  having  been  so  granted  as 
aforesaid,  and  of  tne  payment  of  the  mortgage 
money,  conveyed  the  estate  to  B.  The  annuity, 
afterwards,  became  in  arrear :  Held,  that  A, 
had  no  lien  on  the  estate  for  the  annuity. 
Buckland  v.  PochneU,  13  Sim.  406. 

Cases  cited :  Clarke  r.  Royle,  3  Sim.  499 ;  Win- 
ter V.  Anson, 5  Rass.  488  ;  Tardiff  ▼.  Scrugban, 
1  Bro.  C.  C.  423;  Mackreth  v.  Symmons,  Id 
Vea,  349 ;  Parrott  v.  Sweetland,  8  Myl.  &  K. 
655. 

And  see  Trustee, 

WILL. 

1.  Construction.  —  Testator  bequeathed  the 
^    portrait  of  himself,  of  his  grandfather  and 

^^^^  grandmother,  of  his  mother,  and  of  the  Duke 
of  Schomber^,  to  A.  B,  llie  testator  had  one 
portrait  of  himself,  one  of  his  grandfather  and 
f?randmother,  and  one  of  his  mother^  and  a 
three-quarters  portrut  and  a  portrait  in  crayons 
of  the  Duke,  of  Schomberg,  and  also  a  picture 
In  which  the  duke  was  represented  on  horse- 
back, with  a  battle  in  the  disUnce.  Held,  that 
that  picture  was  a  portrait  of  the  duke,  and 
that  it  passed,  together  with  all  the  other  por- 
traits, by  the  bequest,  Tke  Duke  of  Leecb  y. 
Lord  Amherst,  13  Sim.  459- 

2.  A  testator  having  three-and-a-half  per 
cents.  East  India  stock,  Danish  bonds,  and 
other  property,  bequeathed  to  his  wife,  during 
her  widowhood,  the  interest  of  all  the  money 
he  had  or  ought  possess  in  the  funds  or  other 
securities :— -"  And  I  further  bequeath,  to  my 
wife,  the  interest  of  any  other  property  I  do  or 
may  possess,  to  be  enjoyed  by  her  so  long  as 
she  remains  single."  Held,  that  the  testator's 
widow  was  entitled,  as  against  the  residuary 
legatees,  to  enjoy,  in  specie,  every  portion  of 
her  husband's  property  which  came  within  the 
description  of  money  in  the  funds  or  other  pTx>- 
perty,  and  consequently  his  three-and-a-half 
per  cents..  East  India  stock  and  Spanish  bonds. 
Oakes  v.  Strachey,  13  Sim.  414. 

Cases  cited :  Milla  v.  Mills,  7  Sim.  501 ;  Alcock 
V.  Sloper.  9  Myl.  &  K.  699 ;  Bonn  ▼.  Dixon, 
10  Sim.  636;  Lichfield  r.  Baker,  2  Bear.  481. 

3.  Testator  bequeathed  his  residue  to  trus- 
tees, in  trust  for  J.  F.  for  life,  and,  after  her 
death,  for  her  children;  but  in  case  J.  F. 
should  survive  her  mother,  and  die  without 
having  had  lawful  issue,  then  in  trust  for  the 
brothers  and  sisters  of  J.  C.    But  in  case  J.  F. 


should  die  in  the  lifetime  of  her  mother,  with- 
out lawful  issue,  then  the  testator  directed  the 
trustees  to  retain,  out  of  the  residue,  suffiaent 
to  produce  150/.  a-vear>  and  to  pay  the  annual 
produce  to  the  motner  for  life ;  and  after  her 
decease,  he  gave  the  principal  so  to  be  retained, 
to  the  person  or  persons  wno  would  be  entitled 
thereto  in  case  J.  F.  had  survived  her  mother 
and  died  without  lawful  issue.  J.  F.  died 
without  issue  in  her  mother's  lifetime.  Held^ 
that  the  whole  of  the  residue,  except  the  fund 
for  paying  the  annuity,  was  undisposed  of. 
Clark  V.  Butler,  13  Sim.  401. 
Cases  cited:  East  v.  Cook,  2  Vex. 30;  Pearsall 
▼.  Simpson,  15  Ves.  23;  Mackinson  v.  SeweU, 
5  Sim.  78. 

4.  Testator  devised  all  his  real  estates  to 
trustees :  as  to  his  freehold  messuage,  farm, 
lands,  and  hereditaments,  in  the  county  of  fi., 
m  trust  for  C.  The  testator  had  a  farm  in 
that  county,  consisting  of  a  messuage  and  116 
acres  of  land,  of  which  the  messuage  and  the 
greater  part  of  the  land  were  freehold,  and  the 
other  parts  leasehold  for  long  terms  of  years  at 
peppercorn  rents,  and  they  were  interspersed 
with  and  undistinguishable  from  the  freehold 
part,  and  had  been  demised  therewith  as  one 
farm,  at  one  entire  rent,  and  the  testator  had 
dwavs  treated  and  dealt  with  them  as  freehold. 
Held,  nevertheless,  that  the  leasehold  parts 
were  not  comprised  in  the  trust.  StoM  v. 
Greening,  13  Sim.  390. 

Cases  cited :  Thompson  v,  Lawley,  2  Bos.  &  P. 
303  ;  Hohson  v.  Blackburn,  1  Myl.  &  K,571 ; 
Day  T.  Trig,  1  P.  Wms.  286  ;  Lane  r.  Stan- 
hope, 6  T.  R.  345 ;  Arkell  v.  Fletcher,  10  Sim. 
299 ;  Parker  r.  Marchant,  5  Man.  &  Gr.  498; 
2  Y.&C.,N.C.  279. 

5.  Testatrix  bequeathed  a  leasehold  house 
and  3,000/.  stock  to  trustees,  in  trust  to  permit 
her  daughter  to  receive  the  rents  and  interest 
for  life,  for  her  separate  use;  and  from  and 
immediately  after  her  daughter's  decease,  she 

gave  the  rents  and  interest  to  the  heirs  of  the 
ody  of  her  daughter  lawfully  begotten :  but 
in  case  her  daughter  should  liap|>en  to  die 
without  leaving  any  lawful  issue  living  at  the 
time  of  her  decease,  she  gave  the  house  and 
the  stock  over.  Held,  that  the  daughter  took 
the  property  absolutely.  The  Earl  of  Vervlam 
V.  Bathurst,  13  Sim.  374. 

Cases  cited:  Denn  v.  Shenton,  Cowp.  410; 
Wright  T.  Pearson,  1  Eden.  119;  Jessonr. 
Wright,  2  Bli.  1 ;  Doe  v.  Nicholla,  1  B.  &  C. 
336;  Garth  r.  Baldwin,  2  Ves.  646 ;  Hodw- 
son  V.  Bassey,  2  Atk.  89 ;  Daffeme  ▼.  Good- 
man, 2  Vern.  362  ;  Peacock  v.  Spooner.  ib.  45; 
Ward  V.  Bradley,  ib.  22  ;  Webb  ▼.  Webb,  1 
P.  Wms.  132 ;  Butierfield  v.  Batterfield»  1 
Ves.  133  ;  Theobridge  v.  Kilbume,  «  Vefc 
233;  Price  v.  Price,  ib.  234;  Wright  J- 
Atkyns.  19  Ves.  299;  Tothill  r.  Pitt,  1  Madd. 
488 ;  Read  r.  Snell,  2  Atk.  642 ;  Lampley  ^' 
Blower,  3  Atk.  396 ;  Jacobs  v.  Amyatt,  4  Bro. 
C.  C.  542;  1  Mad.  376;  13  Vea.  479; 
Knight  V.  Ellis,  2  Bro.  C.  C.  570;  TroUer  r. 
Oswald,  1  Cox,  317;  Ex  parte  Sterne,  6  vej. 
156 ;  Sloner  v.  Curwen.  5  Sim.  264;  Cn»no* 
less  V.  Price,  3  Ves.  99;  Cross  v.  Crotf,* 
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Sim.  fOl ;  Brouneber  ▼.  Bagot,  1  Mer.  t71 ; 
Koberta  r.  Dixwell,  1  Atk.  607  ;  Doe  r,  Edlin, 
4  A  ft  E.  68f ;  Paiue  f.  Strnttoo,  2  Atk.  647. 

6.  Devise  to  trustees  in  feo^  upon  trust  to 
demise  until  the  testator's  youngest  child  at- 
tamed  twenty- one,  and  during  the  minority  of 
SQch  youngest  child,  to  pay  the  rents  to  the 
testator's  mfe,  for  the  maintenance  of  herself 
and  children,  and  when  and  so  soon  as  the 
youngest  surviving  child  should  attain  twenty- 
one,  to  sell  and  divide  the  produce  '*  hetween 
and  anaongst  the  testator's  wife  and  all  his 
cluldren  who  should  be  then  living,  in  equal 
shares."  And  in  the  case  of  the  death  of  any 
cfaild  before  the  estate  became  saleable,  his 
children  were  to  take  his  share.  The  children 
all  died  under  twenty-one  without  issue.  Held, 
that  the  wife  was  entitled  to  the  whole  estate. 
Castle  V.  Eate,  7  Beav.  296. 

Cas^s  cited  :  Manfield  v.  Dugard,  1  £q.  Ca.  Ab. 
195;  Goodtitle,  dem.  Uuyward  ▼.  Whitby,  1 
Burr.  228 ;  Boiaston's  case,  3  Rep.  19  Doe  d. 
Sattertbwaite  ▼.  Satterthwaiie,  1  W,  Black. 
Rep.  519;  Bataford  v.  Kebbell,  3  Vea.  S63 ; 
Murray  v.  Tancred,  10  Sim.  465;  Leakey. 
RobiosoD,  2  Mer.  363 ;  Hansoa  v.  Grabnm,  6 
Ves,  S39 ;  Doe  dem.  Uaytor  v.  Joiaville,  3 
Eaat,  172. 

7.  Revoeaium,  —  A,  heing  seised  in  fee  of 
an  estate  subject  to  a  term  for  raising  5,000/. 
for  B,,  made  a  devise,  in  general  terms,  sufficient 
to  comprise  the  estate.  Afterwards,  part  of  it 
was  sold  for  the  remainder  of  the  term,  for 
7,600/.,  under  a  decree  for  raising  the  5,000/. 
aiidil.  sold  the  reversion  to  the  purchaser  for  a 
further  sum ;  and  an  assignment  and  convey- 
ance were  made  to  complete  the  sales.  The 
5,000/.  was  paid  to  B.  out  of  the  7,600/.,  but 
the  surplus  remained  in  court  until  long  after 
A»'s  death.  Held,  that  as  an  exclusive  s^e  had 
been  made  under  the  decree,  the  surplus  re- 
tained the  character  of  real  estate,  and  that, 
notwithstanding  the  assignment  and  convey- 
ance,  the  devise  remained  unrevoked  with  re- 
spect to  it.    Jermy  v.  Preston,  13  Sim.  356. 

Caie  cited  :  Charmaa  v.  Churman»  44  Vos.  580. 
And  see  Legacy. 


RECENT  DECISIONS   IN  THE    SUPE- 
RIOR COURTS, 

BKPOBTKD    BT    BARKISTERS    OF    THE    SEVBRAL 
CO0RT8. 


ISColU  Const. 

BILL,  8EBVICE  Of.  —  CONSTRUCTION  OF 
ORDSR  16  OF  MAY  1845,  ART.  2,  AND 
ORDER  28. 

Tke  comrt  wiU  not  make  an  order  for  service 
of  copy  of  a  biU  after  the  12  days  limited 
iy  the  above  orders  have  expired,  trithout 
Mng  satisfied  by  afidavit  that  the  plaintiff 
has  not  been  guUty  of  delay. 

Thk  bin  in  this  ease  was  filed  the  latter 


end  of  last  July,  and  was  shortly  afterwards 
amended. 

Mr.  Alnutt  moved  for  an  order  for  leave  to 
serve  a  copy  of  the  amended  bill  on  some  of 
the  defendants,  the  12  days  limited  by  the 
orders  of  May  1845,  within  which  such  service 
ou^ht  to  be  made,  having  expired. 

The  Master  of  the  Rolls  asked  if  the  plain* 
tiflTs  counsel  was  furnished  with  an  affidavit 
to  account  for  the  delay  since  the  filing  of  the 
bill,  and  on  being  answered  in  the  negative, 
said  the  affidavit  roust  be  made  before  the 
order  could  be  granted. 

Horry  v.  Colder,  Dec.  4,  1845. 

Two  other  similar  applications  were  made  in 
the  course  of  the  morning,  in  both  of  which 
his  lordship  said  the  delay  must  be  accounted 
for  before  he  could  make  any  order. 

Vitt'Q^lBnttllox  of  Snglan^. 

AMENDMENTS   OF  BILL. — ALTERATION  IN 
RELIEF. 

Amendment  of  a  bill,  whereby  it  is  converted 
from  a  bill  seeking  to  restrain  a  dtfendant 
from  defeating  the  plaintiff's  right  at  law, 
to  one  seeking  relief  obtainable  only  t» 
equity,  is  not  necessarily  such  a  variation 
in  the  original  case,  as  entitles  the  plaintiff 
to  have  the  original  bill  dismissed. 

This  was  a  motion,  that  the  amended  bill 
might  stand  as  the  original  bill,  and  that  the 
original  bill  might  be  dismissed,  on  the  ground 
that  the  whole  case  had  been  changed  by  the 
amendments.  The  original  bill  alleged  a  legal 
title  in  the  plaintiff  under  a  settlement,  and 
prayed  an  injunction  to  restrain  the  defendant 
from  setting  up  an  outstanding  term  to  defeat 
the  trial  of  his  right  at  law.  'fhe  amended  bill* 
alleged  that  there  was  a  sum  of  money  due 
upon  the  term,  and  prayed  to  be  let  in  to  re- 
deem. 

Mr.  Stuart  and  Mr.  Bury,  for  the  motion, 
urged  that  this  was  an  entire  change  in  the 
object  of  the  bill  from  relief  at  law  to  relief  in 
equity.  They  cited  Mavor  v.  Day,  1  S.  &  Stu. 
113  ;  Monch  v.  Lord  Tankerville,  10  Sim.  284. 
And  on  the  question  of  costs,  Mounsey  v. 
Bumham,  I  Hare,  22 ;  Watts  v.  Manning,  1 
S.  &  Stu.  421. 

Mr.  Bethell,  contr^ 

The  Vice- Chancellor  said,  that  the  object  of 
the  amended  bill  appeared  to  him  to  be  sub* 
stantially  the  same  as  that  of  the  originsd  one. 
The  title  in  the  plaintiffs  was  in  each  case  the 
same.  They  imagined,  in  the  first  case,  that 
they  had  a  legal  right ;  then  the  answer  set  up 
circumstances  showing  that  it  was  necessary 
for  them  to  come  into  equity  for  their  relief,, 
and  then  they  make  an  altered  case  adapted  to 
the  new  circumstances.  Suppose  they  had 
prayed,  in  the  alternative,  that  the  defendanta 
might  be  restrained  from  setting  up  the  term, 
if  satisfied,  or  if  not,  that  they  might  be  let  in 
to  redeem :  that  would  be  sustainable.  The 
motion  must  be  refused. 

Abram  v.  Ward,  Dec.  15, 1845. 
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««tett'«  Vtnrt  l^ratctirc  Court. 

PLEADING.  —  NEW  ASSIQNMBNT,  WHEN 
NECESSARY. 

If  to  an  action  for  ooods  sold  and  deUvered 
a  general  release  le  pleaded,  the  pkdntijf  is 
not,  under  a  replication  of  "  non  est  fac- 
tum^" entitled  to  show  that  the  debt  specie 
fed  in  the  particulars  of  demand,  and  in 
respect  of  which  the  action  is  brought,,  uhu 
excepted  from  the  operation  of  the  release, 
and  tfi  order  to  do  so  a  new  assignment  is 
necessary. 

Debt.  The  particulars  of  demand  ckimed 
9L  14*.  rid.  for  two  pieces  of  "blue  pilot," 
ddivered  on  Nov.  20th,  1844,  and  numbered 
respectively  1889  and  1890,  and  to  a  declaration 
for  10/.  due  for  goods  861d  and  delivered,  and 
an  account  stated,  the  defendant  pleaded: 
1.  Never  mdebtedj  2.  That  after  the  accrual 
<if  the  causes  of  action,  to  wit,  on,  &c.,  1845,  the 
plaintiff  by  a  certain  indenture,  sealed,  &c.,  and 
now  shown  to  the  court  here,  released  the  said 
«wi8C8  of  action  to  the  defendant.  The  plain- 
Uff  jomed  issue  on  the  first  plea,  and  as  to  the 
second,  replied  "  Non  est  factum." 

At  the  trial,  before  Mr.  Secondary  James,  it 
appeared  that  after  the  goods  in  question  were 
ddiTered,  the  plaintiff  and  the  other  creditors 
Of  the  defendant  agreed  to  accept  a  composition 
of  6*.  in  the  pound,  and  in  sopport  of  the 
second  plea  the  defendant  produced  a  deed  of 
•composition  executed  by  ihem,  and  dated  Jan. 
16,  1845,  whereby  they  released  him  from  the 
debts  set  opposite  to  their  respective  names, 
^d  from  all  actions,  &c  in  respect  thereof. 
TTie  sum  of  142/.  2s.  3d.  was  set  opposite  to 
the  plaintiff's  name,  but  of  what  tiiat  sum  was 
made  up  did  not  appear  in  the  deed,  nor  was 
the  debt  in  question  any  where  specifically 
mentioned  therein.  In  answer  to  this,  the 
plaintiff  gave  evidence  showing  that  the  debt 
mentioned  in  the  particulars  was  not  included 
m  the  rdease.  The  learned  Secondary,  how- 
ever, being  of  opinion  that  in  order  to  let  in 
such  evidence,  a  new  assignment  was  neces- 
sary, the  plaintiff  elected  to  be  nonsuited,  leave 
bong  reserved  to  him  to  move  to  set  it 
aside. 

H.  Wilde  moved  accordingly,  and  contended 
that  the  issue  raised  by  the  replication  of  «  Non 
«8t  factum,"  was  not,  under  the  circumstances 
of  this  case,  confined  to  the  question  of  whe- 
ther the  deed  was  or  was  not  executed  by  the 
plaintiff;  but  that  the  issue  was,  whether  the 
deed  was  intended  to  release  the  debt  specified 
m  the  particulars.  Simons  v.  Johnson,  3  B.  & 
Ad.  175;  Moses  v.  Levi,  4  Q.  B.  213.  By  the 
rules  of  pleading,  the  plaintiff,  being  a  party 
to  the  deed,  could  not  have  replied  that  the 
**gaintiffdid  not  release,"  {Taylor  v.  Needham, 
2  Taunt.  278,  Stephen  R.  3rd  ed.  196);  and 
*  "®^  awignroent  is  only  necessary  when  the 
defendant  may  have  been  misled  by  the  form  of 
the  plaintiflfs  complaint;  but  here, considering 
the  terms  of  the  particulars  of  demand,  it  is 
mapossible  that  such  could  have  been  the 
case. 

Cur.  adv.  vuU. 


Patiesm,  J.,  on  Nov.  25,  said,  that  the  par- 
ticulars of  demand  were  no  part  ofithe  dedan- 
tion,  and  that  as  the  declaration  was  general, 
and  the  release  was  not  restrained  to  any  pir- 
ticular  goods,  the  plaintiff  ought  to  have  nev 
assigned. 

Rule  refused. 

Jubb  r.  BlHs,  Michaelmas  Term,  1845. 


CxrlfQuer. 

SUMMONS  TO  STAY  PROCEEDINGS.  —  PAT- 
MB  NT  INTO   COURT. 

Where  after  writ  issued  the  defendant  obtmm 
a  summons  to  stay  proceedings  on  payment 
qfa  certain  sum,  which  the  plaintiff  refuses 
to  accept,  alleging  that  more  is  due,  and  on 
the  trial  the  plaintiff  recovers  less  than  that 
amount,  he  is  entitled  to  costs,  unless  the 
defendant  has  paid  the  sum  offered  nlo 
court. 

Gray  had  obtained  a  rule  nisi  to  nscmd  an 
order  of  Piatt,  B.,  directing  the  master  to  i^ 
view  his  taxation  of  the  pluntiff's  costs.  The 
action  was  brought  bv  or  admiiiistmtriz  fer 
work  and  labour  done  by  the  mtoeiMe^  ikte 
service  of  Ae  writ,  and  before  dedamisa,  the 
defsodant  took  out  a  sommons  to  stay  pio- 
ceediiMn  on  payment  of  401.  md  eastik  Its 
pkintiff  decliiied  to  accept  the  ramdAred, 
alleging  that  more  was  doe,  and  in  eonaeqiRace 
no  order  was  made  upon  that  amniBom.  The 
defendant  applied  for  leave  to  plead  apha  d^* 
nying  that  the  plaintiff  waa  administratiix,  sad 
also  payment  of  the  402.  into  comt;  hot  vpoa 
its  being  objected  that  the  payment  of  moaef 
into  court  would  admit  the  reprresentatife  chr 
racter  of  the  plaintiff,  the  defendmt  witbdifv 
the  latter  plea.  The  cause  went  down  to  trial 
upon  other  issues,  and  a  verdict  waa  taken  for 
the  plaintiff,  subject  to  the  award  of  ansrbitii- 
tor,— the  costs  of  the  cause  to  abide  the  ereat. 
The  arbitrator  ordered  the  verdict  to  stand  for 
the  plaintiff,  and  awarded  221.  lOs.  damages. 
The  master,  on  taxation,  having  allowed  the 
plaintiff  the  ordinary  costs  of  the  cause,  a  sum- 
mons was  taken  out  to  review  his  taxation,  by 
disallowing  the  plaintiff  his  costs  from  the  time 
of  the  summons  to  stay  proceedings  on  pay- 
ment of  the  4C;.,  and  Piatt,  B.,  made  an  order 
accordingly,  which  the  present  application 
sought  to  set  aside. 

Hugh  HiU  showed  cause,  and  argued  that 
under  the  circumstances  the  plaintiff  was  not 
entitled  to  the  costs  subsequent  to  the  offer  to 

Siy  the  40/.    He  cited  Parsons  v.  Piteker,  4 
ing.  N.  C.  306. 

Pollock,  C.  B.— The  rule  must  be  absolute. 
As  the  defendant  did  not  pay  Uie  money  into 
court,  the  plaintiff  could  not  do  otherwise  than 
go  on  with  the  action. 

Alderson,  B.— The  rule  is,  that  whera  the 
parties  go  before  a  judge,  and  the  defendant 
offers  money,  which  is  refused,  the  plaintiff  is 
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only  depimd  of  hit  coetg  m  the  ereot  of  the 
money  being  paid  into  court. 

Rule  absolute. 

Cktrk,  administratrix^  t.  Dann,  Michaelmas 
Term,  1845. 


Court  of  Vaitlru^tcs. 


DBOLA- 


IlfSOI.VBNT  TRADSR. — FIAT    UPON 
RATION   OV  INSOLVENCY. 

Hrnst  Harris,  who  described  himself  as 
a  "Teacher  at  the  Jews*  Orphan  Asylum," 
peAioned  the  Court  of  Baidcruptcy  for  pvo- 
tection  from  process  under  ^ktt  stat.  7  &  S  Vict, 
c  96,  The  petition  stated  that  the  petitioner 
was  not  a  trader;  and  it  appeaned  from  his 
schedule  that  he  owed  debts  to  the  amount  of 
about  GOOl.  This  petition  came  on  for  hearing 
before  Mr.  CommissioBer  Holrqyd,  on  the 
27th  Nor.  last,  and  it  appeared,  upon  ezamma- 
tion  of  the  insolvent,  that  in  and-  previems  to 
^  year  1839,  he  had  carried  on  business  as  a 
CBiTer  snd  gilder,  in  the  neighbourhood  of 
Soho  Square,  and  that  two  of  the  debts  in  his 
srhedole,  tlis  one  for  4SI.  and  the  other  for 
36/.,  were  contracted  in  the  course  of  trade, 
and  kept  alive  by  bills  subsequently  given  for 
disaaiooat;  but  that  for  five-yeara  last  past 
the  petitioner  was  employed  in  the  business  of 
sckooJosster  to  a  poUic  institution,  and  had 
not  engaged  in  trade*  It  was  submitted  by 
counsel  on  behaUof  an  oppoeiog  creditor,  that 
as  the  petitioner's  schedule  showed  he  was 
indebted  for  debts  contracted  in  the  course  of 
trade,  and-  dMt  his  debts  amonnled  to  above 
300L,  the  court  had  no  jurisdiction  under  the 
statutes 5 4lr 6  Vict,  c  116,  and7  &  8  Viet  c 
96,  which  aie  only  a|mlicable  to  a  petitioner 
''dther  not  bemg  a  trader  within  the  meaning 
of  the  statutes  rdbting  to  bankrupts,  or,  being 
a  trader  within  the  meaning  of  the  said  sta- 
tatcB,  owing  debts  amounting  on  the  whole  to 
less  than  three  hundred  pouiuls."  The  learned 
comaiissbner  considered  this  objection  fatal, 
and  diaooissed  the  petition. 

Henry  Harris  aidef  wards  filed  a  declaration 
of  insolvency  as  prescribed  by  the  statute  6 
Geo.  4,  c.  16,  s.  6,  and  the  Llord  Chancellor, 
upon  Us  own  petition,  ordered  a  fiat  in  bank- 
ruptcy to  issue  against  him,  and  authorised  the 
prosecution  thereof  in  the  Court  of  Bank- 
ruptcy in  London,  purauant  to  the  provision  of 
the7&8  Vict.  c. 96,8.  4l.» 


•The  section  is  as  follows :—"  That  the 
Lord  Chancellor  shall  have  power,  upon  peti. 
tioQ  made  to  him  in  writing  by  any  trader  who 
dull  hare  filed  a  declaration  of  insolvency  in 
manner  and  form  prescribed  by  the  statute  in 
that  case  made  and  provided  relating^  to  bank- 
nipts,  and  upon  payment  of  the  like  sum  as  is 
payable  upon  the  granting  a  fiat  upon  the  peti- 
tion of  a  creditor,  to  be  carried  to  and  applica- 
ble to  the  purposes  of  the  account  in  the  Bank 
of  En^Und,  intituled  <  The  Secretarv  of  Bank- 
rapts'  Accounty'  to  issue  a  fiat  in  oankruptcy 


The  baiikrupf  s  sdfieitor,  Mr.  Watson,  came 
before  Mr.  Comaiissioner  Goulbum,  on  the  6tk 
December,  to  open  the  fiat,  but  as  it  then 
appeared  diat  there  was  no  single  trade  credi* 
tor  whose  debt  amounted  to  50/..  and  that  the 
bankrupt  was  not  prepared  with  any  proof  of 
his  trading,  other  than  his  own  deposition,  the 
learned   commissioner,  without   pronouncing 
any  opinion,  adjourned  the  opening  of  the  fiat. 
A  similar  application  was  made  to  Mr.  Com. 
missioner  Shepherd,  on  behalf  of  the  bankrupt, 
on  the  8th  December,  but  under  the  circum- 
stances the  learned  commissioner  declined  to 
adjudicate,  not  being  satisfied  with  the  proof 
of  trading.     On  the  following  day,  an  applica- 
tion was  made  to  Mr.  Commissioner  Holroyd, 
who  stated  that  he  was  prepared  to  open  the 
fiat,  if  the  bankrupt  produced  evidence  that  he 
had  been  in  trade,ana  still  owed  any  d^bt  arising 
out  of  his  trading  transactions.    The  learnea# 
commissioner  was  of  opinion,  that  the  tra<fiBgl 
ought  to  be  proved  by  some  evidence  ultra  ^1 
deposition  of  the  bankrupt  himself.    One  of  V 
the  two  persons  to  vibora  the  bankrupt  had 
incurred  debts  when  in  trade  wSs  produced  on 
a  subsequent  day,  and  satilfactoriw'  proved  tha 
fact,  that  the  bankrupt  was  in  trade  as  a  carver 
and  gilder,  and  as  such  trader  cotitracted  a 
debt  with  the  witness  to  the  amount  of  abeoi 
40/.,  for  sudi  sum,  with  interest,  the  bankrupt 
afterwards  gave  a  bill,  which  Was  still  unpaid. 
The   learned    commissioner's    attention    wae 
called,  by  the  bankrupt's  oolidfeor,  to  the  faet^ 
that  no  creditor's  debt,  accruing  whilst  die 
bankrupt  was  in  trade,  amounted  to  such  a 
Slim  as  would  entHle  the  oteditor  to  petitiea 
under  the  bankrupt  laws;    but  the  learned^ 
commissioner  thought  the  amount  of  the  debn 
or  debts  was  immateria],  and  that  as  the  fiati 
issued  upon  the  application  of  the  trader,  he 
was  only  called  upon,  under  the  7  &  8  Vict.  c. 
96,  8.  41,  to  give  proof  of  trading  and  filing  a  I 
declaration  of  insolvency.    The  necessary  proof  I 
having  been  given  on  these  points,  the  learned 
commissioner  made  an  adjudication*  of  bank- 
ruptcy under  the  fiat,  and  the-  trader's  name 
appeared  in  the  Gazette  on  the  12th  December 
last.^    A  meeting  for  the  examination  of  the 

against  such  trader,  and  to  authorise  the  pro- 
secution thereof  in  the  Court  of  Bankruptcy  in 
London,  or  in  any  district  Court  of  Bank- 
ruptcy ;  and  that  it  shall  and  may.be  .lawful  for 
such  court  so  authorised  as  aforesaid,  upon 
the  application  of  such  trader,  and  upon  proof 
of  the  trading  and  of  the  filing  of  such  dedan- 
tion,  or  upon  the  application  of  any  creditor  or 
creditors  of  such  trader  to  such  auiount  as  by 
the  said  statute  required  for  a  petitioning  cre- 
ditor's debt,  and  upon  proof  of  the  matten 
requisite  to  support  a  fiat  issued  upon  the 
petition  of  a  czeditor,  to  make  the  adjudication 
of  bankruptcy  under  such  fiat,  and  all  further 
proceedings  under  such  fiat  shall  be  thence- 
forth prosecuted  and  carried  on  in  like  manner 
as  if  such  fiat  had  been  issued  and  adiudicated 
upon  on  the  petition  of  a  creditor  of  the  bank- 
rupt.'" 


See  ante,  p.  179- 
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bankrupt  and  choice  of  assignees  was  adveitiBed  I 
in  due  course,  but  upon  the  day  appointed  for 
such  meeting,  it  was  stated  by  Mr.  Foord,  an 
attorney  on  behalf  of  the  creditors,  that  an 
application  to  the  Court  of  Review  to  supersede 
the  fiat  was  contemplated ;  and  noon  this  re- 
presentation Mr.  Commissioner  Holroyd  ad- 
journed the  choice  of  assignees,  no  creditor 
appearing  to  prove  a  debt  under  Uie  fiat 
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AT   W£8TMINSTBB. 


Monday 
Tuesday  • 
Wednesday 
Tharaday  . 
Friday  .  . 
Saturday  . 
Monday  • 
Tuesday  . 
Wednesday 
Thursday 


WLotH  danrcllor. 
Jan.  12     Appeal  Motions. 
•    .13    Petition- day. 


^Appeals. 


Appeal  Motions. 


T?r,Mo-  0^S  (Petition-day)    Un< 
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.  31 
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Saturday    . 
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Friday 

Saturday    • 

Monday     . 
Tuesday    • 
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Friday 
Saturday     • 


^^C  Motions,  and  part-beard 

I     case. 
13  }  (Petition-day)  Petitions  ud 

Petitions    sad 


Jan. 


I 


20 


21 


(Petition-day)  Unopposed 

only  and  Appeals. 
Appeal  Motions. 


Causes. 
Bankrupt 
Causes. 
Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 
Petitions  and  Ditto. 
17     Short  Causes  and  ditto. 
.  Q  (  Pleas,   Demurrers,  Excsp. 
<  .  tions.  Causes,  and  Fur. 
(      Dirs. 

!  Bankrupt     Petitions    md 
Ditto. 

22    Motions  and  Causes. 
a-  J  (Petition-day)  Petitions  aid 
^  \     Causes. 
24    Short  Causes  and  Caoses. 
Pleas,  Demurrers,  Ezeep* 
tions.  Causes,  and  Fu^ 
ther  Directions. 
^.  (Bankrupt     Petitions    tod 
*^  {     Causes. 

{Pleaa,  Demurrers,  Excep- 
tions, Causes,  and  fur. 
Dirs. 
i  (Petition-day)  Peations  sad 
I      Ditto. 
31    Motions. 


26  ( 


30 1 
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Thursday    • 

Friday   .    . 

Saturday  . 
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Thursday  . 
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Saturday  • 
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16 
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Causes,  and  Fur.  Direc- 
tions.- 
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Mondsy     . 

Tuesday     • 
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Thursdsy  . 
Friday  .    . 


Pleas,  Demurrers,  Excep- 
tions.   Causes,  and  Fur, 
Dirs, 
Unopposed  Petitions,  Short 
Causes  and  Causes, 
17 
19 
20 

22  Motions. 
(  (Petition-day)    Unopposed 

23  J     Petitions,  Short  Causes, 
(     and  Causes. 

24' 

26 

,  27 

.  28 

►  29^ 

( (Petition-day)     Unopposed 
30  }     Petitions,  Short    Causes 

(     and  Causes. 
•  31    Motions* 


Pleas,  Demurrers,  Excep- 
tions, Csuses,  and  Fur. 
Dirs. 


Saturday     . 

Monday 
Tuesday     • 
Wednesday 
Thursday    . 

Friday   •    . 

Saturday    • 

Monday  . 
Tuesday  . 
Wednesday 
Thursday    . 

Friday  .    . 

Saturday     • 


Jan.  12    Motions  and  Causes. 

(Petition-day)  Pleas,  Demn. 
I      Exons.,  CsQses,  snd  Far- 
ther Direotions. 
Pleas,  Demurrers,  [Excep- 
tions, Further  DirectioM, 
and  Causes. 
[Short    Causes,  .FetitioM, 


.  13 

.14( 
.  15 
.  16 


17 


19 

20 

21 

.22 


(unopposed   first,)  and 
Csuses. 
Pleas,  Demurrers,  Exoni. 
Further  Directions,  aod 
Causes. 
Motions  and  Ditto, 
f  (Petition-day)    Pleas.  P«- 

23  murs.,  Exons.,Cause8,  and 
Fur.  Dirs. 

Short    Causes,    Petition^ 

24  (unopposed    first,)   «<> 
\      Csuses. 

f$)  Pleas,    Demurrers,  Exeep- 
97        *:_.    Further  Dirs.  and 


.28 
29 


30 


31 


-    tions, 
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[   Short    Causes.   Petitioitfj 
(unopposed    first,)    aoa 
[      Ditto. 
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JfSUiflUt  of  tit  ICoIIf . 
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JUDOMXKn. 

Bcnnet  v.  Cooper. 

PLEAS  AND   DBMUBKIB8. 

Stand  ower.  Dean  of  Ely  v.  Gajfoid,  6  pletg. 
Bainbridge  «.  Baddeley,  dem. 
Bainbridge  o.  Baddeley,  dem. 
Bainbridge  v.  Baddeley,  dem. 

CAVtM. 

Sicailovcry  James  o.  James. 
Walton  V.  Potter. 
Hope  V.  Hope 
Same  o.  Same 
Same  v.  Same 
Till  mgtuientd,  Ricbardson  v.  Horton,  Same  v. 
Tajlor,  Same  v.  Derby,  fur.  dirs.  and  costs. 
Attorney-General  v.  Bedingfield. 
S,  O.  to  JiU  mppL  biUy  Hele  v.  Bexley,  Same  v. 
Same,  ezons. 

With  Gibaan  Sturgu,  Gibson  o.  Nicol,  Same  •• 
AJsager. 
£arl  of  Dundonald  v.  Norris. 
Part  heard,  Mqs.  of  Hertford  v.  Lord  Lowther, 


S.  O.  Shorty  Parker  v.  Parker. 
Trvtity  Term,  Campbell  v.  Crook,  ezons. 
S.  O.  part  heard^  Letbridge  v.  Cbetwode,  and 
petition. 

Part  heard.  Lord  Kelson  v.  Lord  Bridport,  exons., 
fur.  dirs.  cosu  and  petn. 

Part  heard,  Aogerand  ir.  Parry. 

Hodgkinson  v.  Cooper. 

VTeekes  v.  Dodson,  Same  v.  Same^  Grorer  v. 
YTeekee,  fur.  dirs.  costs  and  petition. 

Harris  «.  Farwell. 

Haldenby  «.  Spoffbrtli,  Same  o.  Same,  Same  «. 
Donn»  Clark  v.  Same,  fur.dira.  and  coats. 

Donorao  v.  Needbam,  re-hearing. 

Attorney-General  v.  Newman  *,  Attorney-General 
V.  Covrtenay. 

Attorney-General  v.  James. 

Learins  v.  EdmondsoD*  Same  v,  Limbert,  Same  o. 
Same,  Same  v.  Same,  Same  v.  Ronton,  Same  v. 
Same,  axons,  fur.  dirs.  and  costs. 

Hooper  v.  Green. 

Cross  V.  Kennington,  Same  «,  Same,  fiir.  dirs. 
andeoets. 

Snow  «.  Tilby. 

Barker  v.  WalHs. 

Passingbam  v.  Sberborn,  Same  v.  Same,  Same  v. 
Rowe,  fiir.  dirs.  and  costs. 

BesTan  «.  Gilbert,  axons. 

Homing  o.  Arcber,  Same  v.  Same,  Same  v.  Same, 
fnr.  dirs.  and  costs  and  petition. 

With  Griffith  Kelly,  Kelly  v,  Norris. 

Barker  «.  Tharoall,  Same  v.  Graham. 

Lacchesi «.  Ashley. 

Hedgea  v.  Harper,  fur.  dirs.  and  costs. 

ClariEe  V.  Tipping. 

Golding  9.  Castle,  Same  v.  Golding,  Same  v. 
Otte,  far.  dirs.  costs  and  petition. 

Grose  v.  Ewer. 

Borrell  v.  Baskerfield,  Same  v.  Gasse,  Same  v. 
Lipeombe,  Same  v.  Framptoo,  Same  v.  Kempe,  Same 
w,  Walton,  axons.,  fur.  dirs.  costs  and  petition. 

Tanner  v.  Danoey,  Same  v.  Newman,  fur.  dirs. 
tnd  costs. 

Attorney-General  o.  Clark.  - 

Benson  v.  Lamb,  at  defts.  reqaest. 


Farqubar  v.  East  India  Co.,  Moigan  v.  Same,  for. 
dirs.  and  costs. 
Seifferth  v.  Badbam,  fur.  dirs.  6c  costs. 
Lsmbert  o.  Newark,  Same  v.  Pike,  Same  «•  Hall, 
Same  o.  Barton,  fur.  dirs.  and  costs. 
Smyth  V.  Lowndes. 
Sherwood  v.  BoTeridge. 

Bourne  v.  Brett,  Same  v.  Cooksey,  fur.  dixa.  and 
costs. 
Bearan  v.  Gilbert,  exons. 
Gee  V.  Gumey,  fur.  dirs.  &  costs. 
Petty  V.  Petty,  Same  v.  Same,  Same  v.  Hartley, 
Same  v.  Bolton,  Same  v.  Lonsdale,  Same  v.  Brown, 
Pyeroft  v.  Petty,  Same,  v.  Biown,  for.  dirs.  and 
costs. 
Man  V.  Rioketu,  Same  v.  Halifax,  axons. 
Yearwood  9.  Yearwood. 
Day  V.  Holbrook,  axons. 
Mattbie  v.  Edwards. 
Thorpe  o.  Duke. 

Wbitton  V.  Field,  Same  v.  Williams,  fur.  din* 
and  coats. 

Baker  v.  Sowter,  Same  v.  Same,  Same  v.  Same, 
fur.  dirs.  and  costs. 
Taylor  v.  Taylor. 

Richardaon  v.  Corbett,  fur.  dirs.  and  costs. 
Nelson  v.  Duncombe. 
Robertson  v.Towgood. 
Ambrose  v.  Dunmow  Union. 
Tborold  9.  Gylby. 

Peach  V.  Milea,  fur.  dirs.,  and  coats. 
Forbes  «.  Looming. 
Heather  9.  Norbury. 

Griffith  9.  Kelly,  to  come  on  with  Kelly  9.  Nor- 
ris. 

Jamea  9.  Jamea,  Same  o.  Same,  Same  e.  Lloyd, 
far.  dirs.  and  coats. 

Ghost  9.  Waller,  Upton  «.  Waller,  original  bill, 
i^id  bill  of  revivor  tod  supplement. 

Evans  9.  Jones,  Same  v.  Brown,  exon.  fur.  din. 
and  costs. 

Evans  9.  Griffiths,  bill  of  revivor. 
Lockhart  9.  Hardy,  Thomaa  9.  Hardy,  Newman 
9.  Hardy,  Hardy  9.  Lockhart,  Lockhart  9.  Arundell, 
Same  9.Lee,  Same  9.  Hardy,  Same  9.  Crouch,  except 
tions,  9  sets,  fur.,  din,  and  cosU. 

Ravens  9.  Tajrlor,  Same,  9.  Hinrich,  fur.  dirs.  and 
costs  and  3  petitiona. 

Marquis  of  Bute  9.  Herman,  fnr.  dirs.  and  costs. 
Nobell  9.  Noble,  Ssme  9.  Cheer,  fur.  din.  and 
costs. 

Gilbert  9.  Schwenck. 
Baker  9.  Harrison. 
Dunning  9.  Hards. 

Matthews  9.  Ba^shaw,  Same  9.Leyburn,  original 
bill  and  bill  of  reviror. 

Cox  9.  King,  Cutwell  9.  White,  exceptions,  and 
fur.  din.  and  coats. 

With  NieoU  v.  AUager^  Gibson  9.  Stnrgis,  suppl. 
bill. 

Reebee  9.  Perry,  Kay  9.  Price,  Kay  9.  Tomkys, 
fur.  din.  and  costs. 
Maiden  9.  Tyson,  for.  din.  and  costs. 
Homing  9.  Archer,  suppl. 
Eaaum  9.  Easum,  Buckle  9.  Easum,  Same  9 
Buckle,  exons.  fur  din.  and  costs^ 


Stallard  9.  Bennett. 

Gardner  9.  Cfardner. 

Hodgkiss  9.  Hipkiss. 

Chalmers  v.  Wotmough. 

Atkyns  9.  Bankes,  fur.  din.  and  costs. 
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COMMON  LAW  SIITINGS. 
In  oMd  qfter  HUanf  Tcni,  1846. 


C 

MmauVUm. 

JIIDDLBSEX. 

Fridmy     .    .  Jao. 
Fridaj    .    .    . 

unwm 
16        WedoMdsT    . 
S3        WedDMday    . 

'Sm^tl 

MIfiDLtSSX.  LOirooit. 

Jloockj    .    •    .  F«b»  2  I  THMdfty     »    .    Miw  5 

Hi  0*  Tha  q«ttit  will  ik  at  tM  o'elwk  ui  ^ 
forenoon  on  emch  of  the  days  in  Teni»  and  at  batf- 
paat  niiM  preciaalr  o«  aack  it£  thm  day%  afiar  Tann. 

The  eaases  in  toe  list  Alt  aaok  of  tke  aWva  aiStiog 
days  in  Tenn»  if  not  diapaaad  of  aa  dboaa  dafa,  will 
be  tried  by  adjoaroment  on  iha  daya  foUawiaiip  aacb 
of  Boch  sitting  days. 

»   QnTbura(Uyi&B:todFeb^iaLoadon»ao  cMi 
will  be  triad,  but  tba  ooort  will  adjourn  !»•  ftiti 


COMMON  LAW  CAUSE  UOTS. 


mkmy  Tarm,  18M. 

New  Trials  remainiog  ondatarmiaed  at  the  and 
af  the  Sittings  after  Micbaelffiaa  TerxB»  IMdk 

Miduulmas  Term,  1844. 

Xaadan^— Bodaasr  v.  Battarwactk  aad  wmAme, 

BrutaL— Gale  v,  Lewta,  partJbaavd. 

ZiasTpsaL — ^Iba  Qaaaa  «•  Cai|Nralioa  af  Man- 
cbester. 

GUm»rgam^^Bmt^%»s.  t .  Taff  Vite  naiiwi^r  Go. 

Radnor.  —  Doe  d.  Woodbouse  v.  PoaraUL  part 
board. 

iVtIery  r«rm,  t84ft. 

JII!cUi«Mr.  —  Hopa  v,  Haraian  and  otbeia^  standa 
lor  arrangement. 

London.  —  Henzelt  v,  Hoeking  and  anotber; 
Hayne  v.  Rhodes  and  others ;  Lowe  i>.  Penn* 

Tfud  duritig  Hilary  T$rm,,  1845. 

Middkta. — Eddea  v<  Brown ;  Hill  and  anotber 
V,  Kendall ;  Paroell  v.  Smith  and  another ;  SaaM 
V.  Same. 

faster  Term,  1845. 

Middltux. — May  and  wife  v.  Bnrdett ;  Cocker  v. 
Huagrove  and  another ;  Normanaal  v.  Craft ;  Jobo* 
floo  and  another,  asaigaeas,  v.  WoUay ;  The  Qaeen 
V.  Hon.  E.  Pelbam. 

LMdau,  —  Ford  v.  Donifbrd,  exeevtors.  dbc; 
Bowles  V.  MiUbourn,  sued,  &c;  Alfred  v.Farlaw; 
Maars  v.  Green  \  Tha  Queen  v.  Douglaa* 

Hertt. — Griffiths  v.  Lewis. 

5ttriiey.-^8olomon  a.Lawson ;  Dobson»  Knt.«  and 
another  v.  Blackmore»  tba  eldtr;  Girdlaatona  v» 
M'Goorao,  in  raplarin* 

^tfcArs.— Rowles  v.  Senior  and  otbaxs  ;  Biyaat  v. 
Jennings. 

Cambridge, — Layton  v.  Harry. 

Chater.—Doe  several  deipa.  af  ber  M^aaty  and 
another  v.  Archbishop  of  York  and  otbeia^  S4awart 
V.  Wilkinson. 

WiUi^^LeB  V.  Merrett. 

Z>0ver.-*I>oa  4.  Earl  of  Egraamtt  v,  Caarta«ay. 

Dfooa. —  Doe  d.  Dayman  v.  Moore;  Wood  v. 
Hewett ;  Barratt  v.  Olirer  -,  Doe  d.  Moleswortb, 


Bt.  and  dCbaRia;  glenwan  and  aaathir;  Tanner, 
executrix,  &e.  v.  Moora. 

SffsMrjcr.—Lambart «.  Lyddon. 

Norlfcttflifrefbad.'Balam  a.  Sfaanr;  Dafidaonv. 
Bead. 

Durham, — Ray  a.  Tbompaon ;  Tba  Queen  r. 
Great  North  of  England  Railway  Co.  j  Hansiflr. 
Button,  Esq. 

York, — Doa  d«  Lord  Domie  au  Tbompaon ;  Lord 
VisooBiK  Dowria  v.  Hioawaoa  ;  Pbilltpa  a.  Bnad- 
ley;  Patab  and  wila  v.  Lyon;  Brown  v.  Ayre; 
Wilson  a.  NigbtiBgala  and  o&era ;  Jamaa  v»  Broot 

LuorpotL — Cannatt,  dk.  a.  Gaadj. 

Idneola, — Saffery  v.  Wray. 

Notu, — Parker  a.  Daanatt. 

Leieettsrw— Haasell  a.  UemiAg ',  Doa  d.  Bovley 
and  others,  Chnrebwaadaiiat  Ub,  a.  Bamet. 

Warwick, — Blakesley  v.  J^iaallwoad  and  another. 

Stafford, — Hinskeep  a.  Harper  asd  otben. 

&f/op.^Stokaa  «.  Boyaalt,  Esq. 

ifwsiiiat.*>Priabatt  a.  Grams;  WflHaas  f. 
Stiran. 

G(oii4wt«rw— Qottariraok  w,  HaOa. 

GlaawpfM^—Dipa  d.  S^aipaqa  a.  Jobs. 
Tritd  during  EoiUr  Term,  1845« 

IfWIisar^IIoplna  «.  RiibaidaaB. 
rWas^  7«rai,  1845. 

MMimm.    BJoha.BU;  Cafltaga.SbppbaBd. 

Londoa,  —  Sheriugham  «.  Collins;  Day^byhtr 
next  friend,  v.  Edwwda  %  Sadgwkk  a.  HammOB. 

Tritd  during  TrinHjf  Ttrm,  1845. 

iiiddUtex.  — •  Paull  and  wife,  exeeatrixa  &c.  v. 
Siaipsnn;  MitchaU  v.  King. 

Miohaeimat  Tana,  1845. 

Middlnox,  —  Wiaberley  «.  Hunt  ;  Baker  f. 
Drew  ;  The  Queen  v. Thornton;  Gibbons t.  tfon- 
tar ;  Gooda  a.  Coebrana ;  Ford  a«  Baeeb ;  Jaeoba 

Dawes. 

London,  ^-^  Buisson  v,  Staunton ;  Brown  a.  Bar- . 
nor;   Walsh  aod  another  a.   Baad;  Murnata  r. 
bldfield  ;  fiicoll  a.  GUlao. 

5ta/orcJ.~Skerratt  a.Chriatie  aod  another ;  Bid- 
dlestoaa  and  others,  asaigneea,  ficc,  v.  Bnrdett. 

Essex,  —  Rogers  v.  Kennay ;  Doe  d.  Goody  f. 
Carter. 

&tfT#^.-^Gflletta.  BalliTant;  YoqU  v,  Ciaai; 
Arohar  «.  Smvtb  ;  Doa  d.  Pennington  and  othen, 
V.  Barrell  an(f  another 

Northampton, — Sutton,  a  pauper,  a.  Magnire. 

iCurdiff^ — Taylor  a.  Clay  and  another;  J>9%  d. 
Lord  V.  Kingsbury. 

Carmarthen, — Prothero  v,  Jones ;  Chambers,  Eiq. 
V.  Thomas  and  another  in  repleTin ;  Same  v.  Same. 

Cbnrfigaaw— Doa  d«  Jenkyna  and  another  a.  Dariss 
and  others. 

Brecon, — Maybery  v.  Maos6eld« 

y«r;fc.^-Smith  v.  Smith;  Marahall  a.  Powell  tod 
another;  Spence,  a  pauper,  v,  Meynell,  Esq..  sad 
another ;  Doa  d.  Norton  a.  Norton ;  BainbruUe  f. 
Bourne,  the  younger  ;  Wilkinson  a.  J.  Hay  Garth 
in  trespass ;  Same  v.  Same ;  Bainbridga  v.  Lax  sod 
others. 

DurAam. — Smith  v.  Hopper  and  otbera;  Baad?* 

osa ;  Hind  v.  Raine  and  another. 

Dewm, — Doe  d.  Eail  of  Egremont  a.  SydenhaB, 
elk.;  Mayor,  &c.  Exeter  v.  Harray  and  another; 
Daaaarall  «.  Prothero  and  others;  Schank  v. 
Swaatlaad* 

Canwali.— Masaball,  Esq.  a.'Hicka. 

Samtrut — Doa  d.  £acl  of  Egremont  a.  Wittiaas 
and  another. 

.Bnfi0/,-«Addisoii  au  Otbaoa. 


iMmCoKmlMU^ 


Aifafjr  r«rm,  1846. 
(Sttadiog  for  the  Jodgmentof  the  Court) 

Perry  v.  Fitzbove,  tat. 

NicbolU  «.  StreUoB,  dem. 

Blekesle/  «.  Smallwdod  and  tnotber  executors, 
dem. 

Milner  v.  Nyers*  dem* 

Same  v.  SiagleteQ*  dem* 

Same  ••  W.  Jordan^  deou 

Same  r.  Dizoo,  deak 

Same  v.  FcaBldab,  dam* 

Same  v.  F.  Jordan,  dem« 

Elwell  V.  Birmingham  Caaal  Compaoy,  special 
case. 

Wrigfatap  fb  Greeaaora,  dcm. 

Cbawner  v.  C«Bmiaga»  apemal  e«t. 

Pilkiahom  v.  Wright,  desB* 

Nicholas  o.  Wi%M,  dfm* 

(StandiDg  for  hx^ptamaa^ 

Gealmg  s.  Velegr  and  another,  dem. 

Lomas  v.  Ashworth,  speeial  eaae. 

Halt  V.  Morrell  and  another,  deia. 

Unmhen  oad  aaoiheri^  Mmmt,  vpotkik  OMaw 

Wakefield  aad  WMCher  aw  Bn«»,do». 

Baiaaaii. «.  SumnlDa  sad  asotbar,  deaa. 

Oliverson  and  another  v.  BrigbtiMm  aad  othera* 
oacial  WMb 

Bold  and  another  v.  Rotberbam,  apedal  eaaa. 

Barlef  v.  Walford,  denu 
,  AUport  «•  N  tttt,  dem. 

Cmir  ek  FaUc  Mid  aBOlher,  dem. 

Loi«lock  V.  Franklyn  and  another,  executors,  &c. 
dem. 

Hawktaa  v.  Benton,  dem. 

Tamdl  V.  Jones,  dem. 

BaiUtee.  Moore,  Esq.  dem. 

Sjaaondaeu  Hatdmg,  elk.  dem. 

Braitbtraite  V.  Gardiner,  Bt.  deas. 

Hanald  a.  Whitaker,  deow 

Scott  a.  Hartley*  den. 

Dale  «.  Pollard  and  others,  special  case. 

Polfitt  o.  Forrest  and  others,  error. 

&e.  «•  Newman*  aeey.,  &c* 


ltemaMiPap$rqfHUa^  Tsrm,  9  Ficc,  1846. 
anuTgtd  RwfM* 

To  1st  day. — Barron  v.*  Jupp. 

To  5th  day. — Healy  aw  Young  and  another. 

To  6th  day.— Tolaon  a.  Bishop  of  Carlisle  and 
others. 

N9W  Trieib  (f  JUiiehadmas  Ttrm  kuU 

London, — Bonn  v.  Bollon  ;  Holcroft  v.  Hoggins 
and  others;  Whipbam  e.  Jearaon;  Beaumont  v. 
Giaatbead;  Simmons  «.  Milltngton;  Heame  v. 
Tnmer ;  Fumeaux  v.  Ooulbonm ;  Boyd  #•  Moyla 

JTsat.— Maason  a.  Panes. 

Surrey, — Vallance  v.  Duke  of  Brunswick  |  Cooka- 
V.  Wetherell,  elk. 

StiUMr.^— Ward  v.  Flrmln. 

BrntNOTw— Middloion  v,  Daries. 

Ntfrcikamptmi^— Martittdale  a.  Falknerand  otihars;. 

UnerpooL —  Uolden  v.  Lirerpool  New  Gas  and 
€Jcnre  Company, 

FanMira.  —  Doe  (Atkinson)  v.  Faweett   and 
Oera. 

Brtsle/. —  Piioa   sod  vz.  v.  Jamea:  Soueh  v. 


Barber  and  otbers,  v.  Butcher,  < 
SwqIIow  v.  Rtdgway,  dem. 
Charley  v.  Boycott  the  younger,  dem. 
Seadding  v.  Lorant,  special  case. 
Viae  and  another  a*  Bird,  dem. 
Kigby  V.  WeyBKwth.  dem. 
Fdmimda  «.  klrana,  dem. 
Cartve-Nmbola^dem. 
Tina  and  anotbar  Vk,  Bird»  dem, 
Higgiaa  V.  Tbomaa,  dem. 
Garrett  a.  Dxyden,  Bu»  dam. 
Taylor  v»  Brook,  dem. 
Gilea  a.  Giles,  dem. 
Gatty  V.  Field  and  otbera»  demr. 
Wiatle  V.  Grvrea,  dem. 
Hsgera  v.  Grazebrook,  dem. 
Dolby  au  BimingtDn  and  another,  dam. 
Pcnnall  nd  echera,  aaaignaes,  a.  Rbodaa  ani 
mother,  special  case. 
Garratbem  «.  Cbapman  snad  with  anotimv^dami 
Spr^ifaH  a.  Merrall  and  another,  dam. 
Robinann  a.  Hawka£md,  apasial  cms* 
Uandan  a.  Buahuty,  spamal  caaa« 
Bbarp  a.  Watts»  d«a» 


CVR.   AD  TVLT. 

Coxhead  a.  Hicbarda. 
Blaokbam  a.  Fugb. 

Patteson  and  otbers  a.  Holland  and  others. 
To  atand  over  till  result  of  ict.  /a.  in  Queen's 
Bench  is  ascertained. 

Doe  Woodall  and  othata  «.  Woodall  and  another, 
iiowia  V.  Lord  Kensington. 
DemmrfrPrnftrofffUary  Term,  9  Viet.,  18i6. 
Monday  .    .    Jan.  19  \ 

Toesdsy      .    .    •  IS  f  Motions  in  arrest  of  jndg» 
Wednesday .    .    •  14  f      ment. 
Thursday    .    .    .  t5J 
Fiiday    .    .    .    .16     Special  aignments. 
Fiyas  a.  Nicbolls. 
Wood  a.  Kerry. 
Cbapman  a.  Sutton. 
Wilkins  v.  Hopkins. 
Wade  V,  Simeon. 
Atkins  V.  Humphrey,  sued,  See, 
Johnson  and  another,  assignees,  v,  Wellesley, 
Hoable. 
The  Queen  v.  Foley,  elk.,  sued,  &c. 
Gordon  and  others  v.  Ellis  snd  another. 
Hockey  a.  Bannister. 
Kingdom  v.  Cox. 
Wright  v.  Burroughs  and  others. 
Powles  P.  Off.  v.  Page. 
Smith  a.  Shirley. 

Gibbs  and  another  a.  Flight  and  another. 
White,  administrator,  v.  Hancock. 
Beard  a.  Egerton  and  oibers. 
Wedneaday,  Jan.  SI.    Special  arguments. 
Frid^»  23.  ditto. 


SKltotur  of  9U86. 


pxnxMyiony  faivs. 


For  JmUuy  Ttrai,  9  Fun.,  1846. 
To  be  called  on  the  first  day  of  the  Term,  after  Aa 
motions,  and  to  be  proceeded  witii  the  next  day,  if 
bafare  the  motiona. 


Date  Rulf  Nisi,  7th  Nor.  1845.  —  BimiJmtd  v. 
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14th  Nor.  1845.F— Malone  v,  Howell  mnd  otben. 

22Dd  Nor.  1845.~Phillip8  v.  Lewis ;  Meodham, 
administntor,  v.  Cook. 

SOth  Nor.  1845.— SagdoD  y.  Boulsorer,  sued, 
&c.;  Dixon  v.  Oliphant^  ezecutorty  &c. 


NSW  TRIAL   PAPER. 

For  SUary  Term,  9  Viet.,  1846. 

Fcr  Argvmtnt. 

Mored  Hilary  Term,  1845. 

London,  Lord  Chief  Baroti.—Newall  v.  Webiter 
and  others. 
(SOth  Nor.  1845»  Enlarged  to  4th  day  of  HUary 

Term.) 

Mwted  Miehaelffus  Term,  1845. 

diiddUtex,  Lord  Chief  Baron. — Bonnett  v.  Smith. 

London,  Lord  Chief  Baron. — Goodyear  v.  Simpson 
and  otbera ;  Farrow  and  others  v,  Vardy ;  Denbam 
V.Preston  and  Wyre  Railway, &c. Company;  Load 
and  another  v.  Green  and  others ;  Sibree  v.  Tripp. 

Northampton^  Mr.  Justice  i^auic.  —  Pennell  and 
another,  assignees,  &c.  o.  Stephenson. 

Wttrtoickf  Lord  Chief  Baron. — Farrington  v.  Far- 
rington ;  Huntingdon,  on  affidarit,  v.  Grand  Junc- 
tion Railway  Company, 

JngUiea,  Mr.  Baron  Parle* — Hughes  v.  Briekland 
and  others. 

Buckingham^  Mr.Juttiee  WUliami, — ^Doe,  sereral 
-demises  of  G.  Steele  v.  Hill. 

Norwich,  Mr,  Baron  Alderson.  —  Marriott  v. 
Barber. 

York,  Mr.  Baron  Rolfe.  —  Fetch  v.  Tutin  and 
others ;  Same  v.  Same  and  others ;  Shaw  v,  Hol- 
lan ;  Alder  and  another,  auignees,  on  affida?itB,  v. 
Keighley. 

Yori^Mr.JuiticeCreuwelL — Norton,  on  affidarits, 
V.  Edgley. 

Northumberland,  Mr.  Baron  Rolfe. — Knight,  elk. 
V.  Harquis  of  Waterford. 

Carlisle,  Mr.  Justice  Cresswell. — Hounsey,  P.  O. 
V.  Mounsey. 

Liverpool,  Mr,  Justice  C^sirtoeW  —  Marrow  v. 
Chapman,  P.  O.,  &c.;  Rayner  v.  Grote  and  an- 
other; Newton  v.  Grand  Junction  Railway  Com- 
pany ;  Taylor  v.  Lawrence ;  Toulmin  and  another 
V.  Hedley. 

Eieter,  Mr,  Justice  Erie,  —  Pyle  v.  Partridge  in 
xeplerin. 

Bridgewater,  Mr,  Baron  Piatt.— Dn^^er  v.  Croft, 
sued  with  another. 

Bristol,  Mr,  Justice  Erie — Kynaston  and  others, 
assignees,  &c.  v.  Daries  and  others;  Leonard  v. 
Baker ;  Stacy,  on  affidarit,  v,  Henley. 

Abingdon^  Lord  Denman.  —  Gumming  v,  Bed- 
boroagh. 

Stafford,  Lord  Denman, — ^Aston  v.  Perkes  and  an- 
other. 

Maidstone,  Lord  Chief  Justice  Tindal. — Pratt,  on 
affidarits,  v.  Hawkins. 

Croydon,  Lord  C.J,  Tindal, — Lilly  white  v.  Dere- 
reuz  ;  Croucher  v,  Etherington. 

Cardiff,  Mr,  Justice  CoUman.  —  Doe,  sereral  de- 
mises of  Bippert  and  others  v.  The  Mayor  of 
Swansea. 

Chester,  Recorder  of  Chester. — Harrison  v.  Ruscoe. 

London,  Secondary,  ^  Brown  and  others  v.  Wil- 
kinson and  another. 

Mooed  Eaeter  Term,  1844. 

Liverpool,  Mr,  Baron  JRo{f«.~-R«gers  and  another 
ft.  Maw. 

[  Moved  after  the  Ath  day  of  MtehaeUnat  Term,  1845. 


Middlesex,  Mr,  Baron  Ptott.— riillse.  Htiven; 
Reere  and  another  v.  Metcalfe  ;*  Gbding  tadotliea 
on  affidarits,  v.  Hanne. 


SPECfAL   PAPER. 

For  Hilary  Tenn,  9  Vict.,  1846. 
For  Judgmoni, 
Duncan  v.  Benson,  dem. 

(Eleard  Snd  June,  1845.) 
Slater  and  administratrix,  v.  Dangerfield,  spedd 
case. 

(Heard  S8th  June  1845.) 
Berins  v,  Hohne,  dem. 

(Heard  10th  Sor.  1845.) 
Sanders,  executrix  v.  Coward,  dem. 
(Heard  1st  Dec.  1845.) 
Brooke  v.  Spong  and  others*  dem. 
(Heard  4th  Dec.  1845.) 

For  Argument, 

Daris  v.  Nott,  dem. 
(To  stand  orer  natil  similar  case  disposed  of  is 
Common  Pleas.) 

Offer  9.  Windsor,  dem. 

Ashley  and  others  v.  Pratt  and  others,  special 
case,  by  order  of  the  late  t.ord  Abinger. 

Doe  d.  Marquis  of  Bute  v.  Guest,  Bt,  spedslease 
by  rule  of  Court. 

Richards  v.  Easte,  special  case,  on  award  bj  m^ 
der  of  Court. 

Griffiths  V.  Pyke,  deo. 


HILARY  TERM  EXAMINATION. 

This  examination  will  probably  take  place 
on  Thursday,  the  22nd  instant,  lliere  are  120 
candidates  entitled  to  be  examined;  bat,  judg- 
ing from  experience,  the  number  will  probably 
not  exceed  100. 


THE  EDITOR'S  LETTER  BOX. 

Wb  received  a  communication  too  late  to 
notice  last  week,  relating  to  a  proposed  Society 
for  Articled  Clerks.  We  think  that  some  part  of 
the  scheme  is  useful,  and  has  indeed  been  suc- 
cessfully tried,  but  other  parts  seem  to  be  too 
ambitious,  and  scarcely  siutable  to  the  temporary 
condition  of  the  articled  clerk,  who  of  course 
will  soon  take  a  higher  standing.  Some  of  the 
suggestions,  also,  are  evidentiy  impracticable. 
StUl  there  is  considerable  merit  in  the  plao, 
and  the  proposer  is  entitled  to  encouragement; 
but  he  should  take  advice,  and  consider  the  d^ 
tails  minutely.  When  better  matured,  we  shall 
be  readv  to  give  it  our  best  attention. 

We  oelieve  that  the  marriage  mentioned  by 
"  A  Subscriber  "  would  not  be  legsl  according 
to  the  law  either  of  Scotland  or  England,  and 
therefore  that  the  Gretna-Green  ceremonj 
would  be  of  no  avail. 

"  A  Constant  Reader"  observes,  that  there 
is  a  very  impertinent  letter  in  the  Times  from  a 
barrister's  clerk,  which  should  be  noticed.  We 
think  it  desirable,  after  the  statement  we  gare 
last  week,  to  defer  any  comment  untd  the 
Master  of  the  Rolls  has  decided  the  question 
raised  by  Mr.  Cotton. 


m^t  aegal  (f^beernen 
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"  Quod  magis  ad  voi 
Pertinet,  et  ncsdre  malum  est,  agitamuB.* 

HOEAT. 


RAILWAY  LEGISLATION. 

The  number  of  projected  railway  com- 
panies in  existence  on  the  17  th  November 
last,   according    to  the    account  of  Mr. 
Spackman,  published  in  the   Times  news- 
paper of  that    date,  was  no  less  than 
1,263.    It  now,  however,  appears  (by  the 
Tijwef  of  the  14th  instant^  that  this  num- 
ber—enormous and  startling  as  it  seemed 
—fell  short  of  the  reality  by  1 3 1 .     So  that 
the  true  number  of  new  lines  ought  to 
bave  been  set  down  at  1,394.    Of  these, 
upwards  of  500  failed  to  make  the  neces- 
sary deposit  of  plans,  sections,  and  books 
of  reference  in  the  office  of  the  Board  of 
Trade  on  the  30th  November,  as  required 
by  the  standing  orders,  and  thus,  for  the 
present  year,  fell  at  once  to  the   ground. 
Nearly  800  companies,  however,  made  due, 
or  at  least  formal,  compliance  with  this  all 
important  parliamentary  requisitibn,  and 
consequently,    supposing  other    essential 
preliminaries  to  be   in  like  manner  per- 
formed, would  be  in  a  state  to  proceed 
with  their  measures   in  the  session  now 
about  to  be  opened.*      One  of  these  indis- 
pensable steps  was  comparatively  of  easy 
execution,  being  no  more  than  this:  simply 
to  lodge,  on  or  before  the  dlst  December, 


'  The  standinij  order  as  to  depositing  plans, 
wctions,  and  books  of  reference,  did  not  apply 
where  the  object  was  merely  to  amalgamate 
existing  companies.  Cases  ot  this  description, 
therefore,  are  to  be  added  to  the  800  above  re- 
ferred to. 
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copies  of  their  respective  plans,  sections, 
and  books  of  reference,  in  the  Private  Bill 
Office  of  the  House  of  Commons,  and  also 
in  the  Parliament  Office  of  the  House  of 
Lords.  It  appears,  however,  that  only 
384  companies  have  made  the  necessary 
lodgments  in  both  houses  of  parliament. 
These,  therefore,  must  be  considered  as 
up  to  the  present  stage  efficient.  But  to 
them  must  be  added  artmYgamation  lines, 
amounting  in  all  to  probably  not  mote 
than  20  or  80.  So  that  there  are  about 
400  companies  whose  bills,  to  all  outward 
appearance,  are  at  this  moment  in  a  fair 
way  of  being  submitted  to  the  considera- 
tion of  the  legislature. 

But  the  time  fast  approaches  when,  Inr 
virtue  of  another  requirement  of  the  stand- 
ing orders,  these  companies  will  have  to 
deposit    a    commodity    more    difficult  of 
production  than  plans,  sections,  and  books 
of  reference.    We  are  now  alluding  to  the 
heavy   pecuniary  contributions   which  by 
the  standing  orders  are  required  to  be 
placed  in  the  hands  of  the  Accountant- 
General  of  the  Court  of  Chancery,  on  or 
before  the  6th  day  of  February,  to  the 
credit  of  the  promoters.     As  observed  ^y 
us  in  a  former  article,**  the  obligation  in- 
cumbent on  railway  companies  whose  bills 
were  not  before  parliament  in   the  last 
session,  or  companies  which  were  not  then 
provisionally  registered,  or  whose  subscrip- 
tion contract  was  not  executed  or  partly 
executed  on  the  29th  July  last,  are  bound 


See  Legal  Observer  of  3rd  January. 
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to  deposit  with  the  Court  of  Chancery  a 
tenth  part  of  their  subscribed  capital, — 
that  is  to  say,  a  tenth  part  of  three-fourths 
of  the  sum  estimated  to  be  sufficient  for 
the  execution  of  the  proposed  works.  At 
the  hazard  of  repetition,  we  may  as  well 
state  here  that  there  must  be  an  estimate 
made  of  the  expense  of  these  works.  Of 
that  estimate,  three-fourths  must  be  sub' 
scribed.  And  of  this  subscribed  capital, 
one-tenth  must  be  deposited.  If»  perad- 
venture,  it  should  so  happen  that  more 
than  three-fourths  are  subscribed,^!^  for 
example,  the  full  amount  of  the  estimate 
is  subscribed, — it  will  still  only  be  neeee* 
sary  to  deposit  a  tenth  part,  not  of  the 
whole,  but  of  three-fourths  of  the  sumestv* 
mated  to  be  required  for  the  eaoBcutioa  of 
the  works. 

The  deposit  in  the  Court  of  Chancery 
must  be  made  on  or  before  Friday,  the 
6th  of  February.  We  say  Friday,  the 
6th  of  February^  beoaiue  the  Timeioi  the 
10th  instant  erroneously  slated  the  diky 
appointed  for  this  purpose  to  be  the  29th 
of  January.  The  staodiag  .order  fixes  this 
matter  as  follows :  — -  It  says,  in  the  first 
place>  that  the  deposit  sliall  be  made 
before  the  presentation  of  tl)e  petition  for 
leave  to  bring  in  the  bill.  Now  the  time 
limited  for  presenting  that  petition  is  fo«r- 
teen  days  after  ^*  the  first  Friday  in  every 
session  ofparlianoent."  The  ensuing  ses^ 
.sien  will  open  on  Thursday,  the  22nd  of 
this  month ;  the  following  day,  Friday, 
the  23rd,  will  therefore  be  the  terminus  a 
quo.  So  that»  beginning  to  reckbn  with 
Saturday,  the  24th  instant,  inclusively, 
the  fourteen  days  will  expire  on  Friday, 
the  6th  of  February.  And  that  day, 
aecordingly,  is  the  last  day  allowed 
fbr  making  the  deposit  in  the  Court  of 
Chancery,  the  standing  order  stating  that 
it  must  be  made  '*  previously  to  the  pre- 
sentation of  the  petition." 

In  a  former  article*^  we  drew  attention 
to  the  distinction  which  exists  between 
the  cases  which  require  a  deposit  of  10 
per  cent,  and  those  whieh  require  a  deposit 
of  only  5  per  cent.  Assuming  that  that 
distinction  is  borne  in  mind,  we  have  now 
to  offer  some  remarks  on  the  very  serious 
difficulties  which  are  by  many  anticipated 
as  certain  to  arise  in  making  good  the 
4;^-^ec9^^y  payment  within  the  time  pre 
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The  standing  orders  contemplate  that 
the  deposit  shall  be  made  in  monei/, —  that 
is  to  say,  in  that  medium  which  is  termed 
legal  tender,  namely,  notes  of  the  Bank  of 
England  or  sovereigns.  The  payment  in 
all  cases  will  probably  be  deferred  till  the 
last  possible  moment.  For  although  the 
Speaker  of  the  Lower  House  has  issued  a 
notice  that  the  deposits  may  be  paid  by 
instalments,  he  has  not  ventured  (and  it 
would  be  beyond  his  power)  to  postpone 
the  day  appointed  for  the  payment.^  In 
these  circiinstances,  we  apprehend  it  to 
be  pretty  certain  that  a  very  great  and 
ineonvcniwtt  derangement  of  the  money 
market  will  be  produced  by  the  necessity 
of  coUeeling  together  on  a  particular  day 
so  enormous  a  sum  of  notes  and  specie  as 
will  be  required  for  the  purpose  of  these 
deposits. 

The  question  naturally  arises,  why 
should  not  securities  be  accepted  instead 
of  cash  ?  Why  sbouMnot^exchfequer  bills 
be  taken  ?  There  is  nothing  to  prevent 
this  but  the  stjuiding  orders.  Well,  but 
the  standing  orders  are  not  an  act  of  par- 
liament. Why  should  not  their  extreme 
stringency  be  relaxed  on  the  first  night  of 
the  session  ?  The  object  of  the  deposits 
is,  to  establish  a  primd  fcbcie  case  of  sol- 
vency on  the  part' of  the  prorabters.  But 
tliat  object  is  just  as  well  accomplished  by 
an  exhibition  of  good  securities  as  by  a 
barren  display  of  gold  and  bank  notes. 
We  look  upon  it,  therefore,  as  extremely 
probable  that  Sh-  Robert  Peel  will  give 
notice  of  a  motion  to  revise  the  standing 
orders,  so  for  as  deposits  in  the  Court  of 
Chancery  are  concerned ;  for  it  seems  to 
us  monstrous  that  interests  so  important 
should  be  permitted  to  suffer  detriment 
by  an  obstinate  adherence  to  an  ill-ex- 
pressed order,  when  a  remedy  so  simple 
and  so  obvious  may,  without  the  slightest 
inconvenience  or  injury  to  any  one,  be 
applied. 

We  liave  said  this  nuich«  because  it 
seems  the  universally  received  opinion 
that  these  deposits  must  be  made  in 
money.  The  words  of  the  standing  orders, 
however,  are  by  no  means  strong.  And  it 
may  certainly  admit  of  something  more 
than  a  merely  plausible  argument  that  the 
Bank  of  England  ought  not  to  insist  on 
cash  being  deposited.  ThiS|  however, 
will  probably  be  settled  oo  the  first  night 
of  the  sessiioa* 
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Many  of  the  railway  companies,  al- 
tboagh  well  designed  and  respectabl  j  con- 
ducted, have  been  or  are  about  to  be 
abandoned,  (at  least  for  the  present,}  not 
in  anticipatiom  of  an  adverse  decision  in 
parliament*  but  on  account  of  the  non- 
payment of  the  deposits  on  shares*  In- 
deed, if  a  large  proportion  of  the  share- 
holders, having  lost  tiieir  confidence  in  the 
und^taking,  or  finding  no  probability  of 
premium  In  the  share-market,  should  de- 
termine not  to  pay  the  calls,  the  directors 
cannot  comply  with  the  standing  orders 
by  paying  the  requisite  amount.. 

Mr.  Fitqiatrick's  pamphlet  on  Railway 
Bights  and  Liabilities  affords  some  useftd 
information  on  diis  subject. 

''la  iond  ^fide  adaemea  this  insufficiency  of 
deposits  need  not  necessarily  lead  to  a  dissolu- 
tion of  the  company,  as  it  is  not  necessary  to 
proceed  to  parliament  next  session,  and  if  the 
Babscribars  who  have  paid  their  depouts  should 
desire  to  make  an  application  to  parliament  in 
some  fitare  aeesion,  it  may  be  well  worth 
while  to  lie  1^  for  the  piesent  and  wait  till  the 
state  of  afidrs  becomes  more  tcanquillized;  and 
this,  particularly,  where  there  are  no  rival 
schemes  which  will  he  prepared  to  submit  a 
bill  to  parliament  next  session.  It  is  not, 
however,  amongst  reidly  advantageous  schemes 
that  tbe  above-mentkined  course  is  reported  as 
likely  to  be  adopted^  but  in  those  companies 
whidi  have  hut  recently  allotted  their  snares, 
and  a  gieet  pact  of  the  deposits  on  which  have 
not  beoi  paid.  It  will  he  well  for  the  pro- 
moters of  these  to  consider  what  chance  they 
bave  of  complying  with  the  standing  orders,  as 
far  as  relates  to  the  deposit  of  their  plans,  &c., 
and  whether  parliameat  is  likely  to  sanction 
their  project  Should  they  honestly  believe 
this  to  be  the  case,  they  ought  immediately 
to  give  notice  to  aUottees  of  their  intention  to 
compel  them  to  take  up  their  shares  and  pay 
thdr  deposits.  In  coming  to  this  determina^ 
tion,  they  should  of  course  not  lose  sight  of 
the  probability  of  a  successful  defence  on  the 
groood  of  nusrepresentation,  if  any  untrue  or 
exaggerated  statements  have  appeared  in  their 
prospeotuses*  Should  they  oome  to  the  con- 
clusion lint  they  cannot  successfulljr  sue  the 
aUottees,  and  that  these  is  no  probability  of  the 
deposits  being  ultimately  paid  up  voluntarily, 
there  is  no  course  far  them  but  to  dissolve  the 
company/' 

A  dissolution,  however,  cannot  take 
place  without  the  consent  of  a  majority  of 
those  who  baure  signed  the  partnership 
deed. 


together  with  every  other  matter  which  can 
throw  any  light  upon  the  prospects  of  the  com- 
pany. If  a  majority  determine  upon  proceed . 
mg,  as  thev  will  be  liable  for  debts  which  may 
be  incurrea  in  necessaries  for  tbe  formation  of 
the  company  and  bringing  its  scheme  before 
parliament,  the  only  course  for  tbe  dissentient 
members  will  be  to  take  proceedings  to  obtain 
a  dissolution  of  the  company.  As  a  general 
rule,  however,  where  the  prospect  is  hopeless, 
the  subscribers  will  agree  to  the  abandonment 
of  the  scheme ;  they,  as  partners  in  the  under- 
taking, will  of  course  be  Uable  to  pay  their  share 
of  the  expenses  If  sued  by  parties  with  whom 
the  company  has  contracted  debts,  but  not  in 
general  to  contribute  anything  beyond  the 
amount  of  their  deposits  towards  the  general 
fund,  as  most  prospectuses  limit  the  liability  to 
this.  Of  course  in  the  case  of  subscribers  to 
the  deeds  none  of  this  can  be  recovered  at  law, 
as  they  are  members  of  the  companv ;  and  if 
the  expenses  have  been  incurred  hand  fide,  they 
must  stand,  by  the  loss  of  so  much  of  their  de- 
posit as  is  required  to  pay  their  share  of  the 
debts  of  the  company  which  have  been  incurred 
since  they  executed  the  subscribers'  agreement^ 
and  (in  case  of  that  deed  containing  a  clausQ 
ratifying  tiie  past  expenses,  which  it  usually 
does,)  so  mucn-as  is  required  to  pay  their  share 
of  the  whole  expenses  incurred  since  the  for* 
znation  of  the  company.  Where  allottees  have 
paid  the  deposit  upon  the  shares  allotted  to 
them,  but  have  not  executed  the  deed,  they 
cannot  be  considered  as  partners,  and  will  not 
be  considered  to  have  authorised  the  incurring 
of  any  expense  past  or  future  in  the  formation 
of  the  company.  In  this  case,  if  the  project  is 
abandoned,  there  seems  no  doubt  that  the  pro* 
meters  cannot  apply  any  portion  of  the  money 
deposited  by  mere  allottees  who  have  not  exe- 
cuted the  deeds  to  paying  the  debts  incurred 
by  the  company,  as  the  consideration  upon 
which  it  was  paid  has  absolutely  failed.  The 
remarks  of  Bayley,  J.,  in  Nockells  v.  Crosby,^ 
are  well  worthy  of  attention.  '  On  all  projects 
Isome  expense  must  be  incurred  before  many 
members  join  the  concern.  Upon  whom  should 
that  fidl?  Undoubtedly,  if  the  scheme  proves 
abortive,  it  should  fall  upon  the  original  nro- 
jectors,  and  not  upon  those  who  advance  their 
money  on  the  faith  of  its  going  on.'  This  is  a 
portion  of  a  judgment  in  a  case  which  does  not 
apply  in  point  of  law  to  one  where  the  parties 
advancing  the  money  have  executed  deeds  of 
the  nature  of  subscribers'  agreements,  but  it  is 
for  those  promoters  oC  railway  companies  who 
have  taken  an  active  part  in  getting  them  up, 
to  consider  how  far  in  point  of  honour  and 
honesty  they  are  not  bound  to  return  even  to 
those  allottees  who  subscribed  the  deeds  their 
deposits  undiminished  by  any  contribution  to- 
wards expenses  incurrea  in  the  getting  up  of 
the  company.  The  solicitors  too  and  the  en- 
gineers should,  where  the  scheme  turns  out 
abortive,  abandon,  or  at  any  rate  considerably 
reduce,  any  claim  which  they  might  have  madb 


"  The  state  of  the  accounts,  and  the  forward- 
ness  of  the  surveys  should  be  stated  to  them, 


•  3  B.  &  C.  822. 
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upon  the  company  had  it  turned  out  a  prosper- 
ous one.  Certainly,  if  not  to  all  the  allottees, 
the  entire  deposit  should  he  returned  to  those 
whose  appUcation  heinff  for  a  small  number  of 
shares  only  would  lead  to  the  conclusion  that 
it  was  not  made  with  a  view  to  mere  specula- 
tion. 

So  far  the  case  has  been  considered 
apart  from  the  question  of  a  sale  of  any  of 
the  scrip  of  a  company  which  it  is  agreed 
to  dissolve ;  and  Mr.  Fitzpatrick  contends 
that  the  vendors  of  scrip  can  have  no  voice 
^  ^  in  the  dissolution  of  the  company. 

"  Supposing  that  the  sale  of  scrip  to  be  within 
the  26th  section  of  7  &  8  Vict.  c.  1 10,  money 
paid  for  it  could  not  be  recovered  by  the  vendee 
from  the  vendor,  as  both  parties  would  be  con- 
sidered participes  crtminis,  in  which  case  the 
rule  in  pari  delicto  potior  est  conditio  defendentis 
would  apply. 

"  Should  this  section,  as  an  opinion  has  been 
hazarded  above,  be  held  inapplicable  to  such  a 
transaction,  what  will  be  the  position  of  the 
vendee  of  scrip  in  case  of  a  dissolution  of  the 
company  ? 

"The  case  ofKempson  v.  Saunders,^  has  lately 
been  laid  before  the  public  as  deciding  this 
point.  The  facts  of  that  case  are  stated  to  have 
been,  that  'the  defendant  sold  the  plaintiff 
twenty  shares  in  a  projected  company  for  con- 
structing a  railroad  from  Birmingham  to  Bris- 
tol, upon  each  of  which  shares  a  deposit  of  21. 
had  been  paid  by  th#  original  holder,  of  whom 
they  had  been  purchased  by  the  defendant; 
the  committee  who  had  framed  the  project  and 
issued  the  scrip  agreed,  that  nothing  should  he 
done  till  the  sanction  of  the  legislature  icas  ob- 
tained; they  afterwards  abandoned  the  project, 
and  no  act  of  parliament  for  incorporating  the 
company  was  ever  obtained ;  upon  the  failure 
of  the  scheme,  the  plaintiff  sought  to  recover 
from  the  defendant,  in  an  action  for  money  had 
and  received  to  his  use,  the  money  he  had  paid 
Mm  on  account  of  the  twenty  shares  in  the 
projected  undertaking.  A  verdict  was  found 
for  the  amount,  on  the  ground  that  the  con- 
sideration for  the  payment  had  failed. 

"  llie  defendant  moved  for  a  new  trial,  on 
the  groimd  of  the  whole  transaction  being 
illegal  within  the  Bubble  Act,  6  Geo.  1,  c  18, 
the  court  held  that  the  plaintiff  had  not  been 
party  to  any  illegal  contract  within  the  meaning 
of  that  act :  it  was  not  attempted  to  upset  the 
verdict  on  any  other  ground. 

There  is  another  point  deserving  of  seri- 
ous consideration,  viz.,  whether  the  vendor 
and  vendee  of  scrip  do  anything  more  than 
buy  and  sell  the  scrip  cerfificateSf  on  which 
Mr.  Fitzpatrick  observes,  that 

"  The  only  warranty  implied  by  law  in  such 
a  case  would  be  that  the  scrip  is  genuine  (i.  e. 


^  4  Bmg.  5. 


issued  bv  the  company  by  whom  it  purports  Co 
be  issuea,  and  signed  by  the  parties  by  whom 
it  purports  to  be  signed),  and  that  it  is  the 
property  of  the  vendor,  as  in  the  case  of  a  sale 
or  exchange  of  a  bill  of  exchange,^  or  where  in 
a  ready  money  transaction,  a  banker's  cash  note 
is  given  for  goods.** 

"  The  same  rule  would  apply  in  case  of  the 
sale  of  a  bond.  Where  goods  are  exchanged, 
there  is  no  imphed  warranty.*  The  same  rale 
must  apply  where  two  scrip  certificates  are  in- 
terchanged. In  the  case  of  a  ready  money 
transaction,  there  is  nothing  more  than  an  ex- 
change of  money  for  goods,  no  contract  of  debt 
arises  between  the  parties,'  and  the  necessary 
deduction  is,  that  on  the  sale  of  scrip  there  is 
no  implied  warranty  further  than  what  is  stated 
above.  Of  course,  as  in  every  other  case,  if 
fraud  on  the  part  of  the  sellor  can  be  shown, 
the  money  can  be  recovered  from  him ;  but  it 
would  be  diflScult  to  show  this,  except  in  the 
case  of  a  sale  by  the  party  to  whom  the  scrip 
was  originally  issued.  If  at  the  time  of  the 
sale  by  such  a  party,  the  affairs. of  the  company 
of  which  he  was  a  member  were  in  such  a  state 
as  to  render  it  probable  that  the  scheme  for 
which  it  was  formed  would  prove  abortive, 
being  a  partner  he  would  be  presumed  cog- 
nizant of  that  fact,  and  the  money  might  be  re« 
covered  on  the  ground  of  fraud. 

"  Assuming  then  the  legality  of  the  sale  of 
scrip,  where  the  scrip  of  a  company  which  it  is 
proposed  to  dissolve  is  in  the  market,  the 
holders  of  it  are  entitled  to  receive  from  the 
committee  the  amount  of  the  deposits  paid  upon 
it,  less  the  proportion  deducted  therefrom  in 
respect  of  their  share  of  the  expenses  incurred 
by  the  company.  Should  the  company  have 
been  completely  registered,  before  the  holder 
can  obtain  anything  in  respect  of  his  scrip,  he 
must  procure  it  to  have  been  transferred  to  him, 
and  the  transfer  thereof  to  have  been  duly  re- 
gistered, as  required  by  7  &  8  Vict.  c.  110.'* 
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INFORMATION. — nELATORS. 

When  the  Attorney-General  files  an 
information  at  the  instigation  of  relators, 
the  proceeding  is  one  of  a  public  character. 
The  responsible  officer  of  the  crown  is  sup- 
posed to  have  received  information  which 
he  communicates  to  the  court.  And  the 
court,  acting  on  this  information,  issues  its 
summons  to  the  parties  complained  of ;  and 
upon  the  proper  investigation,  makes  its 
decree ;  which  decree,  like  the  proceeding 
on  which  it  is  grounded,  is  professedly  a 
decree  an  vindictam  publicam.     Such  is 


«  Homblow  V.  Proud,  2  B.  &  Aid.  327. 

*  Camidge  v.  Allenby,  6  B.  &  C.  373 ;  Rogers 
V.  Longford,  1  C.  &  Mee.  637. 

•  La  NeuviUe  v.  Nourse,  3  Camp.  351. 
f  Bussy  V.  Bamett,  9  M.  &  W.  312, 


the  original  theoretical  conception  of  this 
method  of  redress  in  the  Court  of  Chancery. 
Bat  the  circumstance  of  the  suit  being 
instituted  by  the  contrivance  of  relators, 
shows,  at  once,  that  the  proceeding  is  sub- 
stantially and  in  fact  a  private  one  ;  and 
there  cannot  be  a  greater  error  than  to 
forget  this  in  advising  upon  proceedings  of 
this  description.  A  case  decided  in  Feb- 
ruary  last  by  the  House  of  Lords,  affords 
a  striking  exemplification  of  the  evils  which 
may  arise  from  looking  too  much  to  the 
mere  forms  of  legal  machinery,  without 
adequately  considering  the  great  substantial 
purposes  to  whiih  those  forms  must  ever 
be  subservient.  The  case  we  are  advert- 
ing to  is  that  of  the  AUomer/- General  v. 
Richards,  which  will  be  found  in  the  last 
number  published  of  Messrs.  Clark  and 
Finnelly's  Reports,  vol.  1:2,  p.  30. 
The  facts  were  shortly  these  : — 

In  1817,  Arthur  Annialey,  a  spendthrift 
gentleman  of  fortune,  being  indebted  to  his 
taibr,  George  Stulz,  granted  his  bond  to  him 
for  300/.  In  1832  Stulz  died.  On  the  IQth 
August  1833,  hbi  personal  representative  as- 
signed this  bond  for  valuable  consideration ; 
and  from  thenceforth  the  debt,  although  still 
remaning  due  to  the  assignor  at  law,  became 

.  subject  to  a  trust  in  equity  for  the  benefit  of  the 
assignee.  This  being  the  case,  a  judgment  of 
outlawry  was  obtained  against  Annisley  in 
1835 ;  and  the  same  was  duly  registered  on  the 

-3l8t  of  July  1841.  A  capias  utlagatum  was 
then  issued  to  the  sheriff  of  Oxfordfshire,  who 
held  an  inquisition  pursuantly  thereto,  on  the 
18th  Oct.  1841;  and  by  his  return  certified 
that  Annisley  enjoyed  considerable  property  in 
that  county,  which  the  said  sheriff  had  seized 
into  her  Majesty's  hands*  This  return,  how- 
ever, was  quashed  on  the  11th  Nov.  1841 ;  and 
on  the  17th  of  that  month  a  new  writ  of  capias 
utlagatum  was  issued  to  the  sspne  sheriff,  re- 
turnable on  the  nth  Jan.  1842.  The  sheriff 
accordingly  held  another  inquisition  on  the  8th 
Jan.  1842 ;  and  on  this  occasion  the  defendant, 
Mr.  Rickards,  a  solicitor,  attended  on  behalf  of 
Anniiley,  and  produced  to  the  sheriff  a  deed  of 
trust,  dated  27th  Dec.  1841 ;  by  which  Annis- 
ley demised  his  estates  to  Mr.  Rickards  for  a 
term  of  years  upon  certain  trusts.  Upon  in- 
specting this  instrument,  the  sheriff  made  his 
return,  certifying  that  Annisley  *'had  not  then 
any  goods,  chattels,  lands  or  tenements  within 
his  bailliewick." 

Here  there  was  a  state  of  circumstances 
in  which  all  remedy  would  be  defeated 
unless  the  Attorney-General,  as  the  officer 
of  the  crown,  could  b&  induced  to  file  an 
information  in  the  Court  of  Chancery,  for 
the  purpose  of  obtaining  on  behalf  of  her 
Majesty  the  benefit  in  equity  of  the  judg- 
meat  of  outlawry.     What,  therefore,  was 
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the  step  resorted  to  by  the  assignees  of 
the  bond?  It  was  this: — They  became 
relators  to  the  Attorney-General ;  and  that 
officer,  upon  their  request,  filed  his  infor- 
mation praying  that  he,  on  the  Queen  s 
behalf,  shoukl  have  the  benefit  of  the  out- 
lawry and  of  the  writ  of  capias  utlagatum 
issued  thereon ;  and  that  the  deed  of  trust 
might  be  declared  fraudulent  and  void  as 
against  her  Majesty. 

Now  this  proceeding,  although  ostensibly 
public  in  its  character  and  objects,  would 
have  proved  peculiarly  private  in  its  actual 
operation ;  no  one  ever  dreaming  in  the  pre- 
sent day  that  property  coming  to  the  crown 
under  an  outlawry  for  a  civil  debt,  is  to  be 
retained  by  the  crown  and  appropriated  to 
regal  purposes  to  the  injury  of  the  outlaw's 
creditors.  The  interposition  of  the  Attor- 
ney-General is,  in  fact,  intended  to  serve 
no  other  end  than  this ;  viz.  to  enable  the 
private  party  to  have  the  benefit  of  his  own 
diligence,  undefeated  and  unaffected,  by 
an  instrument  which,  in  this  case,  was 
evidently  meant  to  deprive  him  of  a  pre- 
ference to  which,  by  law,  he  would  other- 
wise have  been  entitled.  Accordingly 
the  information  was  no  doubt  drawn  by 
counsel  employed  by  the  private  party, 
although  purporting  to  be  filed,  and  in  fact 
being  filed,  by  an  officer  of  the  state. 

This  preliminary  explanation  will  enable 
us  to  appreciate  the  frame  of  the  informa- 
tion thus  prepared,  for  the  entire  litiga- 
tion —  beginning  at  the  Rolls  —  carried 
thence  to  the  Chancellor,  and  finally  ad- 
judicated upon  by  the  House  of  Lords^ — 
turned,  not  upon  any  merits  in  question 
between  the  parties,  but  solely  and  ex- 
clusively upon  the  fi*ame  of  the  informa- 
tion ;  and  the  simple  point  to  be  decided 
was,  whether  a  certain  allegation  was  or 
was  not  impertinent ; — that  is  to  say,  irrele- 
vant to  the  matter  in  hand. 

The  information,  after  asserting  that  the 
sheriff's  last  return  (containing  the  negative 
certificate  to  which  we  have  referred)  proceeded 
entirely  on  the  supposed  effect  and  operation  of 
the  said  deed  of  trust,  and  alleging  that  the 
same  was  fraudulent  and  void  as  against  the 
crown,  stated,  "  That  the  said  indenture  was 
devised  and  contrived  with  intent  to  defraud 
the  creditors  of  the  said  Arthur  Annisley  of 
their  just  and  lawful  actions,  suits,  debts,  and 
demands,  and  in  particular  to  defeat  the  debts 
secured  by  the  said  bond."  The  information 
further  stated,  "That  the  said  Arthur  Annisley 
was  residing  in  the  sanctuary  of  Holyrood 
House  at  Edinburgh,  for  the  purpose  of  avoid- 
ing his  creditors ;  and  that  he  was  in  very  em- 
barrassed circumstances,  and  indebted  in  large 
sums  which  he  was  wholly  unable  to  pay." 
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Exceptions  were  filed  to  these  aHegationfl  tor 
impertinence,  and  were  ftlliowed  by  tbe  masttfr; 
but  the  Attorney-General  excepted  to  the  mas- 
ter's report,  and  bis  exception  was  allowed  by 
Lord  Langdale.  In  other  words.  Lord  Lang- 
dale  held,  that  the  allegations  were  not  imper- 
tinent, and  refused  to  expunge  them.  This 
decision,  upon  an  appeal  to  the  Lord- Chancellor, 
was  confirmed  ;  but  the  parties  being  still  un- 
•atifified  took  a  furthtr  appeal  to  a  last  resort. 

On  behalf  of  the  appeUants  it  was  argued, 
that  the  passages  in  the  inforinaition  to  which 
exceptions  were  taken  were  wholly  immaterial, 
inasmuch  as  they  could  in  no  way  aid  or  affect 
the  relief  prayed  for ;  which  relief,  they  con- 
tended, had  nothing  to  do  with  the  rights  of 
the  creditors,  but  was  exclusively  confined  to 
the  interests  of  the  crown.    The  information 
sought  to  recover  property  for  the  crowii.    The 
^leged  fraad  upon  the  creditors  effected  by 
the  trust  deed,  would  have  been  a  proper  sub- 
ject of  allegation  in  a  bill  piapng  relief  against 
the  transaction,  but  could  not,  without  impro- 
priety, be  introduced  in  an  information  to  en- 
force the   rights  of  the  crown.     ITie  relief 
«ought  was  einfljle  and  o«gi>t  to  be  a  k^cal 
consequence  of  the  preaaBes-set  f«»th ;  whereas, 
thw  information  stated  niattera  not  Becessanly 
leading  to  the  consequence  which  it  was  aought 
by  its  prayer  to  establish.     The  appellant's 
counsel  insisted,  that  the  rule  in  equity  was  to 
•trike    out  erery  immaterial  statement  before 
the  hearing  of  the  cause  ;  so  that  the  judge's 
mmd  might  not  be  distracted  by  irrelevant  or 
extraneous  matter;  and  upon  the  whole  they 
urged  that  the  hoqse,  by  reveseing  both  judg- 
ments complained  of,  would  maintain  a  whole- 
some rule  of  pleading. 


tice  in  courts  of  equity  to  sirike  out  of  plead- 
ings matter  clearlv  immaterial.  But  leokiog  at 
this  information  he  held  it  impossible  for  any 
one  to  say,  that  th&  immateriality  of  these  alle- 
gations  was  self-evident.  It  was  true  the 
Attorney-General  might  file  his  information 
without  any  relators.  Nevertheless,  couitg  af 
equity  did  look  to  sAtsrs;  and  though  ^ 
did  not  decide  upon  the  imtere$t  of  relators; 
they  aKvays  looked  to  see  who  the  relatois 
were ;  and  when  informations  were  improperly 
filed,  they  ordered  relators  to  pay  costs. 

The  Lord  Chancellor  said,  it  appeared  to  him 
convenient  that  the  nature  of  the  interest  whidi 
the  relators  had  should  be  set  out  on  the  record, 
for  this  important  purpose,  viz^  that  upim  the 
apportionment  of  costs,  in  case  the  infonaatioD 
should  foil,  the  court  might  have  an  opporta- 
nity  of  makixig  those  parties  pay  the  costs  who 
were  beneficially  interested  in  the  property. 
Where  there  was  sl  fraudulent  transaction,  was 
it  not  proper  that  all  the  circumstances  con- 
nected with  that  fraud  slMuld  be  stated  on  the 
record  ?    And  could  it  be  said  that  any  of  these 
circumstances  so  stated,  giving  the  history  of 
'the  fraud,  were  iflnnsserial  ?    The  motives  for 
the  ft-aud  are  often  a  most  relevant  snbjeet  far 
inquiry.    Now,  the  information  here  assigned 
two  motives  for  the  fraud-;  one  was  to  defieat 
the  process  of  the  crown,  the  ot^er  to  defeat 
bond  fide  creditors.     Aetaal  fraud  m^t  be 
proved  on  this  information  when  it  came  to  a 
tearing— a  dedaration  made- by  the  party  stat- 
ing  that  hts  object  was  to  commit  a  fraod. 
Express  fraud  would  vitiate  a  deed  at  conmKm 
few.    If  a  deed  were  executed  witJi  the  express 
object  of  defeating  creditors,   this  woald  be 
sufficient  to  set  it  aside  at  common  la«r.   He 


v^f»,;*u-* r     ii    •  •  ,    1       .  ^^8,  therefore,  of  opinion,  as  he  had  said  in  the 

Notwithstamlingtlieingenuityandplausi.  court  below,  that  it  could  not  be  considered 

biJity  of  these  arguments,  k  appeffl-s  that  in  that  stage  of  the  cause  that  those  facts  were 
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their  lordships  were  birt  little  moved  by 
them;  for  they  did  not  even  trail  on  the 
respondents  counsel  to  ansner  them,  but 
decided  the  case  ofl^  harwl  upon  principles 
thus  expounded  by  the  law  peers,  of  whose 
observations  wc  give,  in  the  order  of  their 
delivery,  the  following  brief  sammary  :— 

Lord  Brougham,  said,  the  question  was  a 
very  important  one.     If  he  had  seen  that  there 
vras  no  possible  connexion  bet^reen  the  matter 
alleged  to  be  impertinent  and  tlie  allegations 
admitted  to  be  proper,  he  should  then  have 
been  of  opinion  that  the  case  came  within  the 
rule,  which  is  followed  in  courts  of  equity,  to 
strike  out  beforehand  tnatter  clearly  imperti- 
nent.    But  it  would  not  be  enough  to  justify 
the  expunging  of  matter  alleged  to  be  imperti- 
nent merely  that  the  court  did  not  see  how 
the  allegation  would  bear  upon  the  case  ulti- 
mately.   The  impertinence  must  be  proved. 
He  listened  with  great  favour  to  the  appellant's 
argument  at  first.    But  it  was  imposeible  be- 
fore the  hearing  to  anticipate,  with  any  approach 
to  certainty,  whether  this  allegation  would  be 
material  or  not. 
Lord  Campbell  thought  it  was  a  useful  prac- 


immaterialT  He  therefore  moved,  (the  otba 
lords  concurring,)  that  the  orders  complained 
of  be  affirmed  with  costs.— Agreed  to. 

The  applicant's  counsel  then  asked  leave  to 
demur. 

Lord  Brougham^ — **No;  yoa  hare  elected 
one  course,  and  when  that  fails  you  are  not  to 
fall  back  on  another." 
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JURISDICTION      OF      BANKRUPT      COMSIIS- 

SIONSR   AS    TO    COftT&i POWSR  OF  CO*' 

MITMENT. 

It  does  not  indicate  a  very  advanta- 
geous progression  in  the  science  of  legisla- 
tion, when  we  find  that  particular  branch 
of  the  law  which  has  of  late  years  been 
more  peculiarly  the  subject  of  legistetive 
interference,  that  which  is  least  sstisfkc- 
tory  in  its  administration.  We  apprehend, 
however,  that  this  may  be  safely  predi- 
cated with  respect  to  the  Law  of  Bank- 
ruptcy and  Insolvency,  which  the  evade 
and  ill-considered  attempts  to  amend  have 
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ieft  ID  a  state  that  alFords  neither  satisfac- 
tion nor  security  to  those  concerned  in  its 
administration. 

This  observation  is  suggested  and  illus- 
trated by  a  case  which  will  be  found  in  the 
number  just  published  of  the  Reports  of 
Cases  in  the  Court  of  Exchequer,*^  where 
an  inferior  officer  ef  one  of  the  District 
Courts  of  Bankruptcy  was  held  to  be  liable, 
in  an  action  of  trespass,  for  acting  under 
an  order  of  the  commissioner,  and  detain- 
ing the  plaintiff  until  he  had  paid  certain 
costs,  the  Court  of  Exchequer  being  of 
opioion,  that  the  commissioner  had  no 
jurisdiction  to  make  such  an  order. 

The  facts  of  the  case  were  shortly  as 
follow  :— 

A  fiat  in  bankruptcy  having  issued  against 
Messrs.  Goddard,  bankers,  of  Market  Har- 
borou|?h,  the  plaintiff,  who  was  a  debtor  to  the 
bankrupt's  estate^  was  summoned  to  attend 
and  f(ire  evidence  as  a  witness  before  the  Bir- 
Biingham  District  Court  of  daodcmptcy,  and 
apon  his  reftisal  so  to  do,  the  commissioner 
iflsned  a  warrant'*  to  the  defendant,  who  was 
the  messenger  of  the  court,  authorising  him  to 
arrest  the  plaintiff  and  bring  him  before  the 
coart  to  be  examined,  llie  plaintiff  was 
accordingly  arrested  and  brought  before  the 
comimssioner  for  examination.  The  plamtiff 
then  duly  submitted  laoiself  to  examination; 
and  at  the  condnsion  of  his  examination,  tlxe 
comnuasioner  said  he  was  discharged,  upon 
payment  of  the  costs  incurred  in  bringing  him 
up.  and  a  memorandum  to  that  effect  was 
indorsed  on  the  warrant,  but  the  commission- 
er's seal  was  not  affixed  to  the  memorandum. 
The  messenger  to  whom  the  warrant  was 
diiected  refused  to  permit  the  plaintiff  to  depart 
until  the  costs  were  taxed  and  paid,  and  after 
a  detention  of  about  an  hour  and  a  half,  the 
plaintiff  paid  8/.  10«.  for  the  costs,  under  a 
protest,  and  was  then  discharged. 

The  learned  judge  who  tried  the  cause*  being 
of  opinion  that  the  plaintiff's  detention  was 
iUei^al,  he  had  a  verdict  subject  to  the  opinion 
of  the  court. 

In  argument  on  the  rule  to  show  cause  why 
the  verdict  taken  for  the  plaintiff  should  not 
he  set  aside  and  the  verdict  entered  for  the 
defendant,  it  was  contended,  in  support  of  the 
role:— ist.  That  the  commissioner  had  power 
to  order  the  plaintiff  to  pay  costs,  and  to  detain 
him  un^  such  costs  were  paid.  ITiis  power, 
it  was  said,  the  commissioner  derived  from  the 
•tat.  6  &  6  Vict.  c.  122.  s.  69,  which  enacts, 
that  it  shall  be  lawful  for  the  court  authorised 
to  act  in  the  prosecution  of  any  fiat  in  bank- 
JTJptcy,  to  award  such  costs  as  to  such  court 
shall  seem  fit  and  just,  "  and  in  all  cases  in 
which  costs  shall  be  so  awarded  against  any 


person  by  any  such  court,  it  shall  and  may  be 
lawful  for  such  court  to  canse  such  costs  to  be 
recovered  from  such  person  in  the  same  man- 
ner as  costs  awarded  by  a  mle  of  any  of  the 
superior  courts  at  Westminster  may  be  re^ 
covered,  and  that  the  like  remedies  may  be 
had  upon  an  order  of  such  court  for  costs,  as 
upon  a  rule  of  any  of  the  said  superior 
courts  for  costs."  The  commissioner  having 
authority,  it  was  argued,  under  this  section, 
had  ordered  the  plaintiff  not  to  be  discharged 
ontil  the  costs  were  paid,  and  the  defendant, 
who  was  an  officer  of  the  court,  was  not  at 
liberty  to  discharge  him  until  that  condition 
was  complied  with.  2ndly.  It  was  contended^ 
that  the  commissioner  had  a  general  jurisdic* 
tion  under  the  Bankrupt  Acts  to  order  the 
payment  of  costs  in  sdl  proceedings  before 
him;  and  having  such  general  authority  over 
^e  subject  matter,  if  he  exceeded  the  authority 
in  this  particular  instance,  the  officer  was  pro- 
tected, and  was  not  driven  to  discuss  the  pro- 
friety  of  the  order  made  by  the  cemmissioner.* 
t  was  also  submitted,  on  behalf  of  the  defend- 
ant, that  the  original  warrant  on  which  the 
plaintiff  was  brought  up  in  custody  was  not 
spent,  Imt  coatinu^  in  force  at  least  until  the 
court  rose.  In  answer  to  these  arguments,  it 
was  Tqptied  on  behalf  of  the  plai&tiff,  that  the 
commissioner  had  no  more  pcmec  to  order  a 
witness  to  be  detained  until  costs,  ths  amount 
of  which  were  not  yet  ascertained,  had  been 
paid,  than  to  order  him  to  be  hanged  or  tor- 
tured until  such  payment.  As  to  the  officer 
being  protected  by  the  erder  of  his  superior,  it 
was  said,  he  was  only  bound  to  obey  the  lawful 
orders  of  his  superior,  and  most  notice  at  his 
peril  the  extent  of  the  conmiissioner's  authority. 
It  was  also  contended,  that  as  soon  as  the 
plaintUf  was  brought  up  and  submitted  to  be 
examined,  there  was  an  end  of  the  warrant  and 
all  authority  derived  from  it,  and  that  the  me- 
morandum endorsed  on  the  warrant  was  not 
equivalent  to  an  order  of  the  commissioner  to 
detain  the  plaintiff  until  the  costs  should  be 
taxed  and  paid. 

In  the  course  of  the  argument,  the  court 
distinctly  intimated  its  opinion,  that  the  opera- 
tion of  the  warrant,  as  a  legal  cause  of  deten- 
tion, was  exhausted  as  soon  as  the  plaintiff 
submitted  to  be  examined,  and,  consequently, 
that  the  defendant  was  not  justified  in  detaining 
the  plaintiff  under  the  warrant  after  that  time ; 
but  the  court  also  thought,  that  when  the 
commissioner  directed  the  pkdntiff  to  be  dis- 
charged on  payment  of  costs,  that  order  im- 
ported that  he  was  not  to  be  discharged  until 
the  costs  should  be  taxed  and  paid. 

The  argument  which  seemed  to  press  most 
strongly  on  the  court,  and  on  which  its  judg- 
ment chiefly  proceeded  was,  that  the  comnais- 
sioner  actea  within  the  scope  of  his  jurisdiction, 
and  would  not  be  liable  himself  to  an  action 
of  trespass,    and   therefore   that  his  officer. 


'  Watson  V.  BodeU,  14  Mees.  &  W.  57. 
•*  Under  Stat.  6  Geo.  4,  c.  16,  s.  33. 
*  Coltman,  J. 


^  Citing  The  Marshalsea  Case,  10  Rep.  76 ; 
Ackerley  v.  Parkinson,  3  M.  &  Sel.  411 ;  Mo- 
ravia V.  Sloper,  Willes,  30;  and  WeUerv,  Toke, 
9  East,  364. 
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actinf(  under  his  direction,  was  not  liable  in 
tliat  form  of  action. 

After  consideration,  the  unanimous  iudg- 
ment  of  the  court  was  pronounced  by  Parke, 
B.,  who  stated,  that  the  court  was  clearly  of 
opinion  that  the  commissioner  had  no  power 
to  make  such  an  order  as  that  on  which  the 
defendant  acted,  and  that  the  plaintiff  must 
have  been  discharged  from  custody  on  a  return 
to  a  writ  of  habeas  corpus  stating  the  fact  cor- 
rectly. It  was  a  different  question,  however, 
whether  the  commissioner  would  have  been 
liable  in  an  action  of  trespass.  The  stat.  5  &  6 
Vict.  c.  122,  s.  66,  gave  the  Court  of  Bank- 
ruptcy all  the  rights,  privileges,  and  incidents 
of  a  court  of  record,  so  that  the  jurisdiction  of 
the  commissioners  to  commit  for  a  contempt, 
admitted  of  no  doubt.  It  was  conceded,  how- 
ever, that  this  was  not  the  case  of  a  commit- 
ment for  contempt,  but  it  was  said  to  be  a 
commitment  by  a  court  of  record,  having  juris- 
diction over  the  person  of  the  plaintiff  and 
over  the  subject  matter,  which,  though  wrongly 
done,  did  not  make  the  judge  liable  in  tres- 
pass.* ITie  court,  however,  thought  that  the 
order  in  question  was  not  within  the  scope  of 
the  special  jurisdiction  given  to  the  commis- 
sioner by  the  Statutes  of  Bankruptcy,  and  as 
he  had  not  a  common  law  jurisdiction,  he  had 
no  other  power  than  that  which  the  statute 
Ifives,  or  which  was  a  necessary  incident  to 
that  power.  Had  this  been  a  commitment  for 
a  contempt,  however  improper,  the  commis- 
sioner would  not  have  been  liable  in  trespass, 
because  he  had  a  general  power  to  commit  for 
contempt.  So,  though  the  costs  might  be  imr 
properly  given  to  oa^  party,  there  would  be  no 
redress  by  action  of  trespass  for  levying  them 
in  the  proper  mode#  inasmuch  as  the  determi- 
nation of  the  question  whether  costs  were  to  be 
paid,  was  within  the  jurisdiction  of  the  com- 
missioner. In  like  manner,  if  the  statute  had 
^[iven  a  general  power  to  levy  costs  in  such 
manner  as  the  court  should  think  fit,  no  action 
of  trespass  would  have  been  maintainable  for 
acting  upon  an  order  directing  immediate  im- 
prisonment until  the  costs  were  ascertained 
and  paid.  No  such  general  power,  however, 
was  given  by  any  of  the  statutes  to  the  com- 
missioners of  bankrupt.  The  6  &  6  Vict.  c.  122, 
a.  69,  directed  that  the  costs  awarded  by  the 
Court  of  Bankruptcy  should  be  recovered  in 
the  same  manner  as  costs  awarded  by  rule  of 
any  of  the  superior  courts  at  Westminster. "^  As 
neither  the  power  to  award  costs,  nor  the  office 
of  commissioner  of  bankrupt,  was  known  to 
the  common  law,  but  hgth  depended  on  the 


[Statute  law ;  and  as  no  other  power  was  given 
by  the  statute  than  that  already  referred  to, 
that  authority  should  have  been  pursued.  The 
commissioner  had  no  other  power  to  enforce 
the  payment  of  costs  than  that  given  by  th« 
statute,  and  in  the  mode  there  prescribed :  he 
had  not  pursued  the  course  there  pointed  out, 
and  consequently  the  court  thought  the  order 
in  Question  was  without  jurisdiction,  and  void. 
If  tnis  were  so,  the  defendant,  who  must  be 
assumed  to  have  known  the  law,  knew  the 
invalidity  of  the  order,  and  could  not  be  pro- 
tected by  it.  Upon  these  considerations,  the 
rule  for  entering  a  verdict  for  the  defendant 
was  discharged,  and  judgment  entered  for  the 
plaintiff. 

We  entertain  no  doubt  that  the  judg- 
ment of  the  Court  of  Exchequer  in  this 
case  is  based  on  sound  legal  principles; 
but  the  assumption  that  the  messenger, 
who  is  somewhat  in  the  nature  of  a  builif, 
must  have  known  the  invalidity  of  the 
order  made  by  the  commissioner,  is  one 
of  those  legal  fictions  which  startle  the 
common  sense  of  mankind,  and  must  be 
placed  in  the  same  category  with  that 
pointed  out  by  a  facetious  contemporary, 
when  he  states  that  every  man,  woman, 
and  child  in  Great  Britain  is  bound  to 
know  the  provisions  of  every  statute. 
Much  better  that  the  jurisdiction  of  the 
commissioners  should  be  eo  clearly  defined 
as  to  prevent  them  from  making  invalid 
orders. 


*  In  addition  to  the  cases  cited  at  the  bar  on 
this  point,  the  learned  Baron  mentioned  Ha* 
mond  V.  Howell,  1  Mod.  184 ;  and  Taaffe  v. 
Bournes,  3  Moore's  P.  C.  C.  36. 

'  Alderson,  B.,  observed,  in  the  course  of 
the  argument,  that  if  the  superior  courts 
ordered  a  man  to  pay  costs,  they  were  first 
taxed,  and  then  demanded  from  him,  and  upon 
Ills  refusal  to  pay  he  was  attached.  But  here 
he  was  attached  in  the  first  instance. 


INTERNATIONAL  LAW. 

OBSERVATIONS   ON  THE   BARON  DE  B0DE*S 
CASE.* 

To  the  Editor  of  the  Legal  Observer. 
Sir,—The  case  of  the  Baron  de  Bode,in  which 
judgment  was  lately  given  by  the  Coart  of 
Q.ueen'8  Bench  against  the  claimant,  has  attracted 
not  less  attention  on  the  continent  than  in  Bog- 
land.  Besides  the  practical  application  of  the  law 
of  nations  as  it  resulted  from  the  treaty  of  West- 
phalia, and  the  subseq^ient  treaties  between  the 
European  powers  based  upon  it,  it  brings  be- 
fore us  the  municipal  laws  of  three  gre^ 
countries,  England,  Germany,  and  France,  ana 
the  pecuhar  conflict  of  laws  it  displays,  renders 
it  one  of  the  most  interesting  international  cases 
that  has  ever  been  decided  by  a  court  of  justice: 
indeed,  it  is  rather  an  European  than  an  Ei^' 
lish  case.  For  these  reasons,  and  as  baviog 
been  concerned  in  the  case  as  one  of  we 
foreign  advocates  who,  at  the  trial  at  the  bar 
last  year  gave  evidence  on  the  foreign  lavs,  1 
am  sure  you  will  pardon  fay  offering  for  inser* 
tion  in  your  valuable  pubUcation  a  few  obser- 
vations on  some  points  of  international  Is^ 
which  the  case  presents  to  view. 

*  See  p.  189  antt. 


IntemaiUmal  Law, 


23/. 


I  of  couwa  assume  that  JLord  Dcnman  [for 
whom  erery  one  feels  the  highest  respect]  has, 
in  his  judgment,  strictly  applied  the  English 
law,  and  as  far  as  can  be  collected  from  the 
nenrspaper  reports  of  it,  the  principal  grounds 
in  an  intematioual  point  of  view,  on  which  the 
court  refused  to  give  judgment  for  the  claim- 
ant, are  these  :— ITiat  by  the  treaties  of  1786, 
1814,  and  1815,  a  British  subject  whose  pro- 

grty  had  been  confiscated  during  the  French 
ivolntion  or  detained  in  France,  could  only 
claim  indemnification,  in  case  such  confiscation 
or  detention  was  contrary  to  the  laws  of  France ; 
that  from  the  facts,  as  alleged  by  the  baron  and 
found  by  the  jury  at  the  trial  at  bar,  the  court 
conjd  not  collect  that  the  property  had  been 
"  unduly  or  illegally  confiscated ;"  that  by  the 
baron's  own  showing  it,  on  the  contrary,  ap- 
peared that  the  confiscation  had  taken  place  by 
the  adjudgment  of  some  French  tribunal  for 
the  cl^mant's  emigrating  to,  or  rather  taking 
refuge  in  the  Austrian  array  whilst  the  latter 
was  invading  the  soil  of  France ;  the  baron's 
birth  cooid  not  make  him  so  much  a  British 
subject  as  not  to  be  amenable  to  French  law, 
which  would  be  inconsistent  witli  the  principles 
of  local  allegiance ;  that  there  was  no  complaint 
made  of  this  being  unlawfully  enforced  by  the 
tribunal,  though  even  if  there  had  been,  the 
Court  of  Queen's  Bench  could  not  sit  as  a  court 
of  error  on  points  of  French  law,  or  as  a  court 
of  appeal  for  the  revision  of  sentences  of  a 
French  tribunal. 

It  appears  to  me  that  the  above  argumenta- 
tion is  based  on  a  misconception  of  the  meaning 
of  some  important  expressions  in  the  treaty  of 
1814, 

The  words  of  the  4th  additional  article  of 
the  treaty  of  30th  Majr  1814,  between  Great 
Britain  and  France,  which  principally  concern 
the  Baron  de  Bode*s  right  to  indemnification, 
are,  "  induemmt  confisques,"  unduly  confiscated. 
The  judgment  of  the  Court  of  Queen's  Bench 
interprets  this  term  as  if  it  had  the  same  mean- 
in^r  as  "illegally  confiscated,"  and  bases  on 
thiB  the  proposition,  that  the  Baron  de  Bode 
had  neither  shown  that  he  had  done  no  illegal 
act  to  justify  the  confi8catk>n,  nof  how  the  Court 
of  Queen's  Bench  could  sit  as  a  court  of  error 
on  appeal  over  a  French  tribunal. 

A  foreign  lawyer  may  well  be  permitted  to 
ask— is  English  forensic  language  so  vague  and 
illegal  as  to  confound  the  meanings  of  the 
words  illegal  and  undue !  It  is  true,  that  in 
the  English  translation  of  the  4th  additional 
artiele  of  the  treaty  of  1814.  (which  translation 
is,  as  liar  as  I  understand,  an  ofiicial  one,)  ac- 
companying the  papers  when  laid  before  par- 
^ment,  the  words  **  induemeni  confisques " 
were  rendered  "illegally  confiscated!"  But 
the  Court  of  Queen's  Bench  appears  to  have 
been  well  acquainted  with  the  words  in  the 
original,  since  in  the  judgment  both  the  words 
unduly  and  illegally  are  used  without  distinc- 
tion, as  having  one  and  the  same  meaning. 

I  apprehend  that  the  word  illegally  {illegalle- 
ment)  was  intentionally  not  used  in  the  4th 
article  of  the  above  convention,  but  the  word 


'' induement,"  which  is  very  far  firdm  meaning^ 
the  same  thing.  Could  the  governments  that  • 
were  parties  to  the  treaties  of  1814  and  1815, 
by  which  the  war  agsdnst  the  French  revolution 
was  terminated,  intend,  that  any  one  of  the 
confiscations  inflicted  by  the  public  authorities  • 
of  revolutionary  France  should  be  legal  in  the 
true  sense  of  the  word,  incurring  thereby  the 
necessary  inference,  that  the  acts  of  the  revolu- 
tion  were  regarded  as  legal  by  the  very  govern*  • 
ments  who  had  fought  so  many  battles  against 
revolutionary  France,  and  were  then  on  the 
point  of  restoring  to  her  the  old  order  of  things  ? 
Supposing  that  the  words  "unduly  confis- 
cated" were  not  a  mere  diplomatical  phrase,  but 
that  they  were  given  to  convey  some  particular 
meaning,  this  meaning  and  the  sense  to  be 
ascribed  to  them  can  amount  to  nothing  more» 
thah  to  afiford  some  guarantee  to  France,  that 
on  the  part  of  England  no  wanton  claims  of 
indemnification  should  be  raised — no  claims 
which  were  not  justified  by  circumstances. 

The  French  confiscations  for  emigrating,  in 
order  to  evade  the  working  of  the  revolution: 
and  its  dangers,  had  more  the  nature  of  political: 
measures  against  those  who  were  opposed  to  the 
principles  of  the  revolution,  than  of  judicial  pro- 
ceedings for  offences  against  the  laws  of  France. 
In  the  eyes  of  the  parties  to  the  restoration,  by 
whom  the  conventions  of  1814  and  1815  were 
concluded,  the  confiscations  can  never  have 
appeared  in  the  character  of  legal  acts.  This 
cannot  have  even  been  the  case  with  respect  to 
Frenchmen  who  owed  natural  allegiance  to 
their  sovereign,  how  much  less  then  with  re- 
spect to  foreigners,  who  as  mere  suhdxti  tempo-- 
rarii  owed  only  temporary  obedience  to  French 
laws,  during  the  time  of  their  actual  residence 
in  that  country,  who  were  under  no  obligation 
of  positive  law  whatever  to  fight  for  the  revolu- 
tionary government,  but  who  might  leave  the 
countrv  and  go  wherever  and  whenever  they 
pleased. 

The  Baron  de  Bode  is  no  Frenchman,  and 
could  offend  against  no  French  law  by  leavings 
France  and  seeking  refuge  in  the  Austrian 
army.  His  allegiance  to  the  French  sovereign 
power  was  no  other  than  that  of  any  other 
foreigner.  His  being  the  owner  of  a  landed 
estate  within  the  territory  of  France,  made  no 
change  in  that  respect,  for  the  possessing  landed 
property  does  not  in  itself,  according  to  the  law 
of  the  continental  states,  constitute  allegiance. 
By  the  law  of  almost  all  continental  states, 
foreigners  may  own  landed  property,  but  their 
position  with  respect  to  the  government  is  not 
affected  by  such  ownership,  it  remains  the  same 
as  that  of  other  foreigners.  A  foreigner  possess- 
ing landed  property  is  bound  to  plead  to  all 
real  actions  and  answer  other  claims  concerning 
the  estate,  but  in  all  other  respects  he  only  owes 
obedience  to  the  laws  of  the  country  for  the 
time  of  his  residence  there.  But  the  Baron  de 
Bode  stood  as  a  member  of  the  German  imme- 
diate nobility  in  a  peculiar  position,  which 
rendered  him  yet  less  than  the  generality  of 
foreigners  dependent  on  French  law. 

His  Lord  Paramount  was  the  Archbishop  of 
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iktUffpBi  and  he  pbffiMsid  the  inirikge  of  bis 
eltite  th(Mi|th  lyinff  witkin  the  territorf  of 
Erance  not  bdtift  subject  to  French  lav.  He 
had  thiitpriirilege  by  the  treaty  of  Westphalia, 
that  is  to*  say;  the  pantwe  law  of  nations;  the 
lAdependence  of  the  immediate  German  m^ility 
possessing  estates  in  Alsace  from  the  sovereign 
power  of  France  having  been  guaranteed  by  all 
treaties  between  the  Enropean  powers,  from 
the  treaty  of  Westphalia  to  the  PVench  revolu- 
tion. Certainly  no  other  English  bom  fnibject 
who  possessed  property  in  l^nce,  stood  in  so 
fftvonrabk  and  exceptional  a  position  with  re- 
spect to  French  law  as  the  Baron  de  Bode,  and 
if  the  confiscation  of  his  property  was  not 
**  undue,"  then  I  do  not  know  what  other  con- 
fiscation of  English  property  could  have  been 

^  The  Court  of  Queen's  Bench  maintains,  that 
it  has  no  right  to  sit  as  a  court  of  error  or  ap- 
peal over  a  French  tribunal.  The  correctness 
of  this  principle  cannot  be  denied,  and  ought  to 
eonstitute  a  part  of  the  municipal  law  of  all  na- 
tions. It  certainly  is  most  objectionable  to  find 
the  courts  of  justice  of  some  of  the  conthiencal 
ctates,  especially  of  France,  arrogating  to  them- 
selves the  authority  <rf  sitting  as  sorts  of  courts 
<rf  appeal  over  foreign  sentences.  From  that  prin- 
ciple, as  laid  down  in  the  jndgment  of  the  Court 
of  Queen's  Bench,  it  does  not,  however,  in  the 
least  follow,  that  a  court  is  bound  to  acknow' 
iedge  and  uphold  ail  foreign  sentences  without 
distinction,  which  may  be  alleged  by  parties  in 
actions  at  law.  TTiis  would,  indeed,  be  a  novel 
|vinei^  in  the  law  of  naftions.  On  the  con- 
trary, it  must  be  regarded  as  a  general  rule  of 
the  law  of  nations,  tiiat  no  state  will  execute  or 
impart  any  validity  within  its  territory  to  a 
sentence,  by  which  one  of  its  own  subjects  has 
been  grossly  injured.  By  acknowledging  this 
principle,  and  declaring,  that  the  Baron  de  Bode 
had,  by  the  confiscation  of  his  property,  been 
grossly  injured  in  his  rights  by  a  French  tri- 
bunal, the  Comrt  of  Queen^s  Bench  would  not 
have  in  the  least  assumed  the  authority  of  a 
court  of  error  or  appeal  over  a  Fftnch  sentence. 
Concluding  these  few  observations  on  that 
part  of  the  jndgment  of  the  Court  of  Queen's 
Bendi  which  prineipdly  relates  to  international 
law^ 

I  have  the  honour  to  be, 

Your  obedient  servant, 

C.  GABRrR. 

5,  Essesf  Strmt,  Sttandt  Dec,  29,  IS45. 


MEETINGS  OF  LAW  SOCIETIES. 

On  the  Tth  instant  the  Provincial  Law  So- 
cieties  Association  held  its  annual  meeting  at 
Manchester,  and  the  Manchester  Law  Society 
also  assembled  on  the  same  day.  We  are  pre- 
cluded this  week  from  stating  the  whole  of  the 
reports  which  were  made  and  the  proceedings 
which  took  place  at  these  respective  meetings. 
We  shall  find  space,  however,  for  the  substance 
of  one  of  the  reports,  and  in  the  next  nonxber 
shall  give  the  other. 


The  remuks  on  the  billB  for  altering  the  law 

in  the  last  session  of  parliament  will  attract 
considerable  attention,— emanating  as  they  do- 
from  large  bodies  oi  professional  men,  wdl 
qualified  to  form  an  opinion  on  these  snbjecta,. 
and  entitled  to  speelc  the  sentiments  of  the 
country  solicitors  in  general.  For  the  present 
we  give  the  following  extracts  from  the  Pro- 
vincial Association  Report : — 

"  Your  committee  do  not  consider  it  neces- 
sary to  report  in  detail  on  the  several  parlia^ 
mentary  measures  which  have  required  their 
attention  during  the  past  year,  as  they  have 
been  very  numerous,  and  of  a  very  various 
character.  They  consist  principally  of  the  cierks 
at  petty  sessions-^assignment  c«  outetandiiiic 
terms  —  ecclesiastical  courts  —  marriage  lair 
amending— documentary  evidence — real  pro- 
perty conveyancing — granting  of  leases— de- 
claratory  suits — and  registration  of  real  property 
bills. 

**To  all  these  projects  the  best  attention  of 
this  committee  has  been  paid,  and  they  have 
been  successively  dealt  with,  as  their  mcrite 
and  the  state  of  maturity  of  the  biHs  in  which 
the  various  alterations  of  the  law  were  embodied 
appeared  to  require.  Every  endeavour  has 
been  made  in  each  instance  to  ascertain, 
through  the  machinery  of  the  association,  the 
general  sentiments  of  tne  profession. 

"  Your  committee  cannot  avoid  congrstolat- 
ing  the  members  in  general,  that  it  has  not 
been  considered  necessary,  during  Ae  put 
year,  to  call  forth  the  power  and  influence  of  tlu» 
society  in  opposition  to  the  passing  of  anyjpBr*- 
ticular  measure,  for  althougn  manvbilh  affectr 
ing  the  profession  were  introduced  during  the 
last  session,  but  few  had  any  possibaity  of 
being  passed  into  law ;  and  of  these  few,  none^ 
in  the  opinion  of  your  committee,  were  calcu- 
lated to  interfere  with  the  interests  of  the  pro- 
fession generall^r. 

"  Your  committee  cannot  pass  over  this  snli- 
ject  without  calling  the  attention  of  their  suc- 
cessors in  oflSce,  in  particular,  to  two  measures 
before  alluded  to,  and  which,  in  all  probabflily, 
will  be  again  introduced  during  the  fortfaeoxn- 
ing  session  of  pariiament,  viz.  *The  Ecdeei- 
astical  Courts,  and  Lord  CampbelPs  Real 
Property  Registration  Bills.*  Both  these  mea- 
sures are  of  the  greatest  importance,  and  deeply 
afl^ecting  the  interests  both  of  the  ppofeesioa 
and  the  public,  and  they  will  require,  and  ne 
doubt  receive,  the  calm  and  careful  con»dere- 
tion  they  so  imperatively  demand. 

"  One  important  branch  of  the  objeotii  of  the 
association  was,  to  afibrd  an  appeal  on  disfmied 
pnints  of  practice.  Your  committee  have, 
during  the  past  year,  been  called  upon  to  enter 
on  this  class  of  their  duties,  and  the  result  has 
strengthened  their  previous  impression  of  its 
necessity  and  value." 

The  Report  of  the  Manchester  Law  Associa- 
tion  enters  somewhat  fully  into  the  measures 
of  the  last  session,  and  the  projected  changes 
which  will  doubtless  soon  be  renewed. 
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CANDIDATES  WHO  PASSED  THE  EXAMINATION. 

MICHABLMA8  Tbrm,  1845. 

N^mes  of  Candidates.  To  whom  Articled,  Assigned,  <^e. 

Andrews,  Richard  BuUoek,  jua.  «        .   Richard  Bullock  AndreiPt,  sen.,  Eppinfif 

Appfeyardy  JasMf Thomas  Dobsoa  Bleaymire,  Penrith 

AthertoB,  Itaac       .<....  John  Shaw  Leigh,  Liverpool 
Atkiaaao^  Hcmy    •.,.••  Fenton  Robinson  AtkiuMia,  Manchester 

Thomas*  Sanders,  3,  Elm  Court,  Temple: 
Baitiitt,  Wnham  Robert         .        .        «        .   Robert  Bartlett,  Reading 
Bel3rte,  Frederick  Chetwode  Hoskina      .        •   George  Harper,  Whitechurch 
Bernard,  Edward  Weatland    «...   Geoi:ge  Cooke,  Clifton 

Berry,  William Michael  Smith,  6,  BenMia  Street 

Bird,  Charles Robert  Owston,  Glamford  Briggs 

Bird,  Andrew  Daviea Edwin  Ward  Scadding,  3,    Gordon    Street, 

Gordon  Square . 

Blotmt,  Chaite  John Henry  Mostyn,  Usk,  Monmouth 

Booker,  Augustus  Stephen  Williams,  16,  Bedford  Row 

Brewk,  tl«oi^e Geoi^e   Tallentire   Gibson,    Newcastle-^poa- 

Tyne. 

Bridges,  Nathaasol Nathaniel  Mason,  23,  Red  Lion  Square 

Brown,  dtorlea James  Saitii,  Maidenhead 

Bii^,  Charlee Thomas  Swainson,  Lancaster 

Burbtvy,  Daniel  Wialcr         ....  Jackson  Walton,  Warnfocd  Court 
Burnley,  Mm  Wild Anthony  Burnley,  St.  Austell,  Cornwall 

Davia  Laing,White  Hart  Court,  Lombard  St. 

Peter  Ashwell  Burrell,  1,  White  Hart  Court 
CareU,  Edmund     ..:••.  Alexander  Cavell,  Saxmundham,  Suffolk 
Chambers,  Gregory  Thomas   ,        .        •        .  Nathaniel  Mason,  23,  Red  Lion  Squara 

Charakr*  Bdwwd Francis  Carter,  Coventry 

Child,  Hewy  Baj¥m Georffe  Kennet  Pollack,  19,  Gt  George  Street, 

.Westminster 

Col^cotl,  Henry William  Fellowes,  jun.,  Dudley 

Costerto%  Chaiies  Jftaes        ....   Francis  Riddell  Reynolds,  Gt.  Yacroouth 

John  Murray,  7,  Whitehall  Place 
Codon,  Ifidward     ••..••   Samuel  Stone,  Leicester  . 

Cox,  Geori^e,  km. George  Cox,  14,  Sise  Lane 

Cudlwoith,  Joan  WiOiafli        ....   Richard  Ecroyd  Payne,  Leeds 

Cinilifle^  Rohcft' Thomas  Potter  Cunliffe,  Manchester 

Dabbs,  John Thomas  Heydon,  Warwick 

Davias,  Robert  Pavin Henry  Haymaa,  Daih 

Daniel.  Daviest  Warwick  Street,  Regent  St. 

Dollman,  Francis Robert  Henry  Sawyer,  Staple  Inn 

DriTcr,  Samuel  Neale Edward  Hugh  Edwards,  New  Palace  Yard 

Owen  Pape  Holmes,  6,  Liverpool  Street 
Dvffiett,  Joseph  Gibbs    •        •        .        •        .   Daniel  and  William  Baynton,  Bristol 

Farr,  Henry  Fuller Henry  Hansell,  Norwich 

FWld,  John  Joseph William  Kinsey,  20,  Bloomsbury  Square 

Yvahgr,  William  Richard         •        •        •        .   John  Goate  Fisher,  Gt.  Yarmouth 

Fax,  Frederic ^  George  Durraat,  Surrey  Street 

Cell,  Inigo Francis  Harding  Gell,  Lewes 

Francis  Thomas  Gell,  Cariton  Chambers 
Golobed,  Henry Samuel  Blackman  Lamb,  Readmg,  Berks 

Wm.  Tooke,  39,  Bedford  Row 
Graham,  James      ••.•..  Wm.  Nauson,  Carlisle 

Gr^oiy,  WnKam Jonas  Gregory,  12,  Clement's  Inn 

Griffiths,  W^am  Higford       •  .        .  John  Rodd  Grifirtbs,  Chipping  Campdea 

Hanson,  William  Stonehewer  •        •        •  Edward  Richard  Comyn,  23,  Bush  Lane 

Henry  Shephard  Law,  Busk  Lane 
Hardwteke,  Eiigene        .        •        ;        •        •   Henry  Saunders,  Kiddcraainster 

Harmer,  Henry  Robert John  Baker,  Gt.  Yarmouth,  Norfolk 

Hodgetts,  Thomas Clement  Ingleby,  Birmingham 

Holland,  Richard  Darid         ....   William  Bolton  Girdlestone,  Southampton 

Roger -Gadsden,  Fumiral's  Inn 

Richard  S.^aton  Wright,  16,  Golden  Squ 
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Holmes,  Joseph  Francis Thomas  Shepherd,  Beverley 

Howell,  David Hugh  Davies,  Machynlleth 

Huddleston,  John Wilson  Perry,  Whitehaven 

Hughes,  William  Henry Samuel  Edwardes,  Denhigh 

Ind,  Robert  Laundy Henry  Bradley,  St.  Andrew's  Hill,  Cambridge 

Ingleby,  Christopher Roger  Moser,  Kendal 

Jarvis,  Richard  Taylor Bowyer  Newbum,  9,  Gt.  Winchester  Street 

Jevons,  William  Alfred Wm.  Llewellyn,  Neath 

Jones,  Thomas  Alley      .        .        .        .        .  Thomas  Eden,  3,  Salisbury  Street,  Strand 

George  Becke,  21,  Lincoln's  Inn  Fields 

Jones,  John  Alexander Lewis  Henry  Braham,  101,  Chancery  Lane 

Keyes,  Robert  James George  Wood,  Rochford 

Thomas  Wood,  2,  Corbet  Court,  Ghraceehmth 
Street 

Knight,  William Henry  James  Damant,  Tamworth 

Little,  Edward  Carruthers       ....   George  Edwards,  Strand 
Lodge,  James John  Lodge,  Lancaster 

Wm.  Charnley,  Preston 
Long,  Robert,  jun Charles  Henry  Binsteed,  4,  Parade,  Portsmouth 

John  Long,  56,  Clarendon  Square 
Low,  Edwin Archibald  Low,  Portsea 


Lyde,  Thomas 
MacGregor,  James 

Macnamara,  James  Robert  Shakspere 


.  Thomas  Graham,  Mitre  Court  Chambers 
Wm.  Bolton  Girdlestone,  Southampton 

Richard  Seatpn  Wright,  15,  Grolden  Souare 

William  Henry  Barber,  21,  Tokenhouse  lard 

Charles  Fortesque  Tagart,  Raymond  Buildgs. 

Marshall,  Joseph Thomas  Thompson,  Kingston-upon-Hull 

Mason,  Augustus Francis  Ommanney,  6,  Basinghall  Street 

Francis  Edwards,  Gray's  Inn 
Mason,  Henry         ....  '^ 


Merryi»'eather,  John 


.  George  Herbert  Kindersley,  6,  Ne«r  Square, 

Iincoln*8  Inn 
,  George  De^  Salisbury 

Matthias  Thomas  Hodding,  Salisbury 

Murdoch,  John     *. Thomas  Randall,  Castle  Street,  Holbora 

Myers Ayrton  Gatliff,  Leeds 

Neate,  John Richard  Nation,  4  A,  Orchard  Street 

Nettleship,  William Daniel  Calver,  StenninghaU,  Norfolk 

Newington,  Alexander  Tliurlow      .        .        .  Wm.  Pain  Beecham,  Hawkhurst 

Nichofion,  Henry Henry  Robert  Burfoot,  King's  Bench  Walk 

mchard  Raven,  King's  Bench  Walk 

Nicks,  lliomas George  Matthew  Paget  Kitchin,  Warwick 

John  Bass  Hanbury,  Leamington  Priors 
Oldacres,  Robert  John  Francis        .        .        .  Wm.  Palfner,  Leicester 
Oldershaw,  Robert  Piggott     ....   Robert  Oldershaw,  18,  King's  Arms  Yard 
Oldham,  Frederick  Jennings  ....  Wm.  and  John  Walker,  of  Spilsby 

Palmer,  WDliam .   Henry  Godwiq,  Nevbiuy 

Edward  Sm^th  Bigg,  l^outharopton  Buildings 

Parker,  Robert  John Thomas  Motley  Weddall,  Selby 

Petherick,  William         •».••.  Richard  flayn^s,  jup.,  2,  Hunter  St.«  Bnms- 
I  wick  Square 

Frederick  Green,  10,  Angd  Court,  Throg- 
moiton  Street 
.  Wm.  Rodham,  Wellington 
.  Joseph  Fo8ter,.WolYerhampton 
.  Wm.  Rodham,  Wellington 
.   Robert  Ellis,  2,  Cowper's  Court,  Comhill 
.  Thomas  Salt,  Shrewsbury 
'.  Henry  D.awbnfy  Harvey,.  Chard 
.  John  Teesdale,  31,  Fenchurch  Street 
.  John  James  Josepn  Sudlow,  sen..  Chancery 

Lane 
,  Jeremiah  Briggs,  Market  Place,  Leicester 
•  Charles  Arrowsmith^  jun.,  40,  Devonshire  St., 

.  Queen  Square 
.   Henry  Harris,  Cainscross 
.  Wm.  Smith,  Nailsworth 
.   Horatio  Barnett,  Walsall 
.  Joseph  Williamson  Westmorland,  Wakefield 


Pope,  John     .        •      'b 
Riley,  John    .        . 
Rodham,  Thomas  . 
Roxburgh,  John  Pine     . 
Salt,  George  Moultree     . 
Salter,  William 
Sawtell,  George  Henry    . 
Scotland,  William  Humphrys 

Sculthorpe,  William 
Shotton,  James  George  • 

Smith,  Francis 
Smith,  Francis  Henry     . 
Southern,  Francis  Richard,  jun. 
Taylor,  Thomas,  jun.      . 
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Teesdale,  Frederic  Syme Edmund  Barlow,  26,  Essex  St.,  Strand     ' 

John  Coles  Symes,  3],  Fenchurch  St* 

Thomely,  James George  James  Duncan,  Liverpool 

Towsey,  Edward John  Williams,  1,  Verulam  Buildings 

Turner,  Albert Charles  Bettesworth  Hellard,  Portsmouth 

Violett,  Williana  Brookman    ....  Emanuel  Wm.  Violett,  Barnwell,  Somerset 

Ware,  Charles  Taylor John  Bridges,  23,  Red  Lion  Square 

Warry,  Ellis  Taylor Robert  Loosemore,  Tiverton,  co.  Devon 

Edmund  Wm.  Paul,  Bamfylde  St.,  Exeter 
Edwin  Newman,  Yeovil 

White,  George •        .  John  Waite,  8,  Welbeck  Street 

Wilkins,  William  Henry         ....  Richard  Boswell  Beddome,  27*  Nicholas  Lane 

WiMu,  Frederick  George      ....  Thomas  Lovegrove,  Reading 

Winfred,  William  Anthony     ....   Charles  Addis,  Gt.  Queen  St.,  Westminster 

Winjfield,  Philip  James Frederic  Vallings,  2,  St.  Mildred's  Court 

Wreford,Johii,jun. John  Geare,  Exeter 

Henry  Wm.  Sole,  68,  Aldermanbury 

[This  list  was  omitted  last  month,  and  is  now  inserted  at  the  request  of  several  subscribers.] 


ATTORNEYS'  ADMISSIONS. 
Last  day  of  Hilary  Term,  l^^^y  pursuant  to  Judges'  Orders. 

Clerk's  Name  and  Residence.  To  whom  Articled,  Assigned,  Sfc. 

Borton,  William  Joshua,  11,  Bell  Yard,  Lin- 
coln's Imi ;  Everett  Street ;  Deddington     •  William  Henry  Hitchcock,  Deddington. 

Beverley,  John,  8,  Amwcll  Terrace,  Penton- 
▼ille;  Burnley Henry  Alcock,  Skipton. 

Hardmao,- Alfred  Uoyd,  Chorlton*upon-Med- 
lock James  Roberts,  Manchester. 

WiUats,  Frederick  George,  13,  Gray^s  Inn 
Square;  Reading;  Carey  Street  .        •  Thomas  Lovegrove,  Reading. 

[The  List  of  Admissions  for  Easter  Term  will  be  given  in  due  time.] 


APPLICATIONS  FOR  RENEWAL  OF  CERTIFICATES. 
On  the  last  Day  of  Hilary  Term,  1846. 


Abbs,  Cooper,  Newcastle-upon-Tyne. 

Bolmer,  George^  44,  Parliament  Street,  and 
Chelsea. 

Carter,  Joseph,  16,  Dariington  Place,  South- 
waik  Bridge  Road. 

Cliilton,  James,  5,  Dalston  Place,  Dalston. 

Drirer,  William,  Weston  Street,  South- 
wark. 

Dickenson,  Edward  Tayleure,  Stone. 

Dawson,  John  James,  7,  Duke  Street,  Lam* 
betb. 

Wwards,  Samuel,  Spalding. 

Edwards,  Thomas,  37»  Noel  Street,  Islington. 

Foolkes,  John  Faulkener,  Monton  Green, 
Eccles. 

Hilton,  William,  jun.,  Danbury. 

Harding,  John,  Manchester. 

Jessop,  Edward,  Small  Heath,  Acton,  near 
Binningbam,  and  Balsall  Heath,  King's  Nor- 
ton. 

Johnson,  William,  Liverpool. 
Knigbtley,  William,  47,  Ossulton   Street, 
Upper  Seymour  Street,  Ferdinand  Terrace. 


Lake,  Thomas,  Effira  Road,  Brixton. 

Monkton,  John,  46,  Upper  North  Place, 
Gray's  Inn  Road. 

Miller,  James,  Croydon ;  Earrs  Terrace  and 
South  Parade,  Brompton;  and  King's  Parade, 
Chelsea. 

Moore,  George  James,  9,  BeU  Yard,  Doctors' 
Commons;  Jermyn  Street,  St.  James's;  and 
Whitecross  Street  Prison. 

PoweU,  Horatio  Nelson,  Cheltenham, 

Shadwell,  Alfred  Hudson,  Bam  Elms. 

Shillibeer,  Henry  Webb,  Taunton. 

Smedley,  John  Beinamin,  4,  Harpur  Street, 
Red  Lion  Square;  Staples  Inn;  and  East 
Street. 

Tucker,  Andrew,  Ipswich. 

Tumley,  Jos.,  29,  Lower  Belgrave  Street, 
and  Upper  Eaton  Street. 

Walker,  John,  Axbridge. 

Whateley,  David,  Settle. 

Wilson,  William  Henry,  3,  Granby  Street, 
Hampstead  Road,  and  Upper  Park  Street. 
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ANALYHCAL  DIGEST  OF  CASES 

BXPORTBD  IN  ALL  THJi  COVBT8j 

From  1st  Nfwmber,  1846. 


[Ik  our  last  namh^i  p.  209>  we  coi 
the  Digest  of  Cases  reported  siace  the  Ist  Nov., 
and  completed  the  aaaljsis  of  idl  the  dtdsioas 
on  the  Docdines  or  Pmteipies  of  Eqoitjr.  We 
now  ffive  the  Points  reported  during  the  same 
period,  on  Equity  Fkadmg  and  PracHeB.  We 
iriiaU  dass  the  Common  Law  cases  in  the  same 
order,  except  that  perhaps  it  will  be  useful  to 
aeparate  those  which  rdate  to  the  CkmstmUion 
of  Stmtuies  and  the  Bmles  tf  Evidence,  from 
tiiose  on  Common  Law  Principles. 

The  Ecclesiastical  and  Appfsel  Cases  will 
probably  come  in  the  present,  and  the  Common 
Law  in  the  next  month.]  • 

II.  iPbabinips  (n  Cqubs. 

ABATEMENT  OF   8V1T. 

The  defendant  in  an  abated  suit  is  not  enti« 
tied  to  deal  with  the  subject  of  the  suit  in 
contravention  of  orders  made  in  the  cauae 
before  abatement;  the  proper  course  for  the 
defendant  in  such  a  case  is,  to  apphr  to  the 
court  that  the  bill  be  dismissed  in  default  of 
revivor  by  the  proper  parties  within  a  certain 
time ;  or  that  he  may  be  at  liberty  to  act  not- 
withstanding those  orders ;  or  himself  to  revive 
the  suit  and  proceed  in  it.  Fisher  v«  Fisher,  4 
Hare,  196. 

Case  cited .  Lee  r.  Lee,  1  Hare,  617. 

ANSWER. 

1.  Exceptions  for  insufficiency  were  over- 
ruled, under  the  38th  Order  of  August  1841, 
on  the  ground  that  the  bill  was  defective  for 
want  of  parties.  The  plaiatiff  then  ad^d  the 
necessary  parties  bv  amendment,  and  the  de- 
fendant  answered  tbe  amendments  only :  HiH, 
on  exceptions,  that  the  defendant  in  such  a 
case  must  answer  not  only  the  interrogatories 
added  by  amendment,  but  those  in  the  ociginal 
hill  which  had  jiot  been  answered. 

On  the  reference  of  an  answer  lor  iusuifi-* 
eisncy,  if  the  maatei^  report  be  not  made 
withim  a  fortniglrt*  and  the  master  does  net> 
within  that  time,  certify  that  he  enlaiqgod 
tiia  time  for  making  tlie  rapovt,  the  report 
afkrwards  made  on  the  same  reference  wiU, 
under  the  12th  Genoml  Order  of  1S28«  be 
irregular. 

It  is  not  mateiial  whetiher  the  '^r^^^'^  of 

enlargement  of  time  be  filed  or  not,  —  eemble^ 

Ka^e  T.  IVatl,  4  Han,  283. 

Cmcs  cited:   Tsylor  t.  Wreoeh,  9  V^m.  315; 

Partridge    ▼.  Haycroft,  11  Yes.  570;  Masar- 

redo  V.  Maitlaod,  S  Aladd.  6^;  Ov»v  v.  j4Pigh- 

toa«  2  Sim.  &  St.  35;  Miller  ▼.  Wbeatley,  1 

Sim.  296 ;  Glassingtoa  r.  Thwaites,  t  Ross. 

*  It  may  be  proper  to  repeat  to  some  o£  our 
readers,  that  Uxis-  is  a  continuation  of  the 
Quarterly  Digest,  published  for  fenrteen  years^ 
and  now  incorporated  with  the  Legal  Observer^ 


I         458;  Taylor  ▼.  Bailey.  3  Myl.  &  Cr.  677; 
\        Duncombe  ir^  Darts,  1  Hare,  193 ;  Tippim:  ▼. 

Clarke,  2  Hare,  383 ;  Drake  t.  Drak^  ib.  617 ; 

Fairtheroe  r.  Weston,  3  Hai«,S87;  Woods  t. 

Woods,  ib.  411. 

2.  Liberty  giten  to  file  a  suppleoiental  a> 
swer  to  correct  a  date  in  the  original  answer. 

On  such  an  appUcation,  the  defendant  mart 
account  for  the  mistake,  and  the  truth  of  the 
proposed  answer,  and  the  terms  in  which  it  is 
mtended  to  file  it,  must  be  verified.  Ml  v. 
Dttfimore,  7  Beav.  283. 

Cases  cited :  Strange  v.  Collins,  2  Ves.  k  B. 
163;  Tidwell  ▼.  fiowyar,  7  Sim.  64;  Wbite 
t.  Saver,  5  Sim.  566 ;  Greenwood  r.  Atkiosoa, 

4  Sim.  54 ;  Haslar  ▼.  Hollis,  2  Bear.  S36; 
Smith  r.  Hartley,  5  Bear.  4St;  Wbttconber. 
Mincbin,  1  Wilson,  C.  C.  1. 

BILL. 

1.  AmmdmmU.  —The  answer  referred  to  in 
the  13th  (amended)  Order  of  the  3rd  April 
1828,  held  to  mean  the  answer  to  the  orii^ 
bill,  on  the  ground  that,  if  it  were  construed 
to  refer  to  an  answer  to  ^  amended  bill,  there 
would  be  no  limit  imposed  by  the  order  to  the 
number  of  amendments,  —  until  the  court 
should  consider  them  to  be  vexatious.  Dtm 
V.  Hickinbotham,  4  Hare,  302. 

Cases  cited:  Wharton  r.  Sirann,  2  My. &  K. 
362 ;  Wilson  r.  Wilson,  V.  C.  Bnjchad,  Manh 
16,  ld45 ;  Attorney-General  v.  N«thercoat,  2 
M.  &  C.  604;  Haddelsea  r.  ir«vi)K4  Bmt. 
28 ;  Lloyd  v.  Weik,  4  My.  &  Or.  257;  The 
Wimberne  &  Craoborae  Union  r.  Jlsisoo, 
M.  R.  Much  1845u 

2.  Amendment.  —  When,  at  the  time  of 
ai— nding  hie  hill,  the  plaintiff  has  chanaed  his 
residence,  it  should  be  stated  by  amendmeat; 
and  this  may  be-  done,  notwithstanding  the 
rule,  that  subsequent  facts  are  the  proper  sub- 
ject of  snppkment  and  not  of  amendment 
iiCerr  v.  QOlespie,  7  Beav.  269. 

3.  Amendment,  —  Under  the  13th  amended 
Order  of  1828,  the  six  weeks  after  the  answer 
to  be  deemed  sufficient,  within  which  a  plain- 
tiff can  obtain  an  order  to  amend,  has  reference 
to  the  answer  to  tho  original  and  not  to  an 
amended  bill. 

After  a  full  answer  the  plaintiff  amended. 
The  defendant  answered  the  amended  biU. 
Six  weeks  had  expired  from  the  time  when  the 
first,  but  not  from  the  time  when  the  second 
answer  was  to  he  deemed  suflicienL    IM 
that  any  £Brthcr  ^plication  for  leave  to  amend 
must  be  made  to  the  court,  and  not  te  the 
master.     WimbouniM  CAiiea  v.  Jfofsoa,  7  Bear. 
309* 
Cases  eited  *.  Uoj4  v.  Wait,  4  MyU  &  Cr.  257 ; 
Smith  V,  Webster.  3  Myl.  &  Cr.  244;  Haddel- 
sea y.  Nevile,  4  Bear.  28 ;  Bertolacci  ▼.  John- 
stone, 2  Hare,  632  ;     Wharton   v.  Swana, 
2   M.   &   K.  362  ;      Attomer  -  General   r. 
Ketheieoat.  2My1.  &  Cr.  604;  f>ark  ▼.  Front, 

5  Bear.  37S;  Wilson  v.  WHsoe,  V.  C.  £. 
March  12, 1844;  Matchitt  r.  Pahner.lOSw. 
241. 

4*  Ammdmint»'-~AD  order  to  amend  as  the 
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phmtlA  nuy^  be  advised,  doet  not  antborise 
Ibe  names  of  co-plaintiffs  to  be  strack  out, 
Sh^ffett  T.  CoUims,  13  Sim.  456. 

Cases  cited  t  AitmneY'  General  ▼,  Cooper,  13 
Mjl.  &  Cr.  f58;  Fellows  t.  Deere,  3  Besr. 
363 ;  Btown  r.  Sswec,  ib.  598. 

.  5.  &^tpiementaL  —  After  a  canse  bad  pro^ 
ceeded  so  far  that  the  bill  could  not  be 
amended,  the  plaintiff,  without  the  leave  of  the 
conit,  filed  a  supplemental  bill,  stating  facts, 
all  of  which  existed  before  the  original  bill  was 
filed,  but  which,  he  alleged,  he  had  only  re- 
cently disoorered.  The  statements  and  prayer 
of  the  supplemental  bill  were  in  accordance 
with  the  statements  and  prayer  of  the  original 
bin.  An  objection,  made  at  the  hearing,  that 
the  supplemental  bill  had  been  irregularly 
filed^  was  overruled. 

If  a  supplemental  bill  is  irregularly  filed,  the 
defendant  ought  either  to  demur  to  it,  or  to 
move  that  it  mav  be  taken  off  the  file.  Remger 
T.  The  Great  Western  BaUway  Company^  13 
Sim,  368. 

Cases  dted :  Colcloogh  ▼.  Eranf,  4  Sim.  76 ; 
CromptoD  T.  Womhvell,  ib.  6«8 ;  Attorney. 
General  r.  Fishmonger's  Company,  4  Myl.  & 
Cr.  1 ;  Wray  v.  Hutchinson,  «  MyU  &  Keen, 
«35;  Milligan  v.  Mitchell,  1  Myl.  &  Cr.  433; 
Walford  t.  Pemberton,  l3  Sim.  441. 

6.  Smppiememtal.'^  A  supplemental  bill  may 
be  filed  after  replication,  without  the  leave  of 
the  court,  in  order  to  state  matters  which  oc 
omed  before  the  fiUng  of  the  original  bill,  but 
were  not  discovered  until  after  replicatioB. 
Walford  Y.  Pemberton,  13  Sim.  441. 

Cases  cited:  Cbldough  v.  E^ans,  4  Sim.  76; 
CitMBfMsa  V.  WosdlveU,  ib^  6t8;  Attone^- 
General  r.  Fishmongers'  Company,  4  Myl.  & 
Cu  1 ;  And  see  Ranger  t.  Great  Western 
Baaway,  tSBak.S69. 


AndteeDismitsaljJmpertinenae:  PreUmi- 
nary  Inqmiry, 

DSHURRBB. 

1.  A  plaintiff  may  set  down  a  demurrer  for 
aiguiuBut  without  waiting  for  die  defendant  to 
enter  it  with  the  registrar. 

Wbetber,  since  the  Orders  of  1841,  it  is 
nepfasaiy  for  the  defendant  to  enter  a  de- 
murrer wiUi  the  registcar  widiin  eight  days  at 
aHf^qmtere. 

A  defendant  n^glscted  to  enter  his  demurrer 
with  the  registrar  within  eight  days^  the  court 
refused  to  overrule  it  on  that  ground.  Dalion 
T.  Hoyter,  7  Bcav.  210. 

Cases  cited  z  Jordan  r.  ^wkiAg,  3  B.  C.  C.  37« ; 
Ballock  T.  £dington»  1  Sim.  481 :  Ueam  v. 
Way,  6  Bear.  369. 

[^Km.— By  the  XLIV.  General  Order  of  the  6th 
Kay»  ia4£s  pbnsand  demunrera  need  not  be 
entered  with  the  registzar.J 

2.  Tlie  plaintiff  amended  his  bill  after  the 
defendant  had  answered  it.  The  amendments. 
changed  the  natwe  of  the  case.  Held,  that  the 
defendant  might  demur  to  the  amended  biQ, 
although  he  had  answeied  that  which  was  part 


of  the  formal  ^roond^work  both  of  the  new 
and  of  the  origmal  case.     Oreey  v.  Beoan,  18 
SinL3S4. 
Cases  cited :  Ellis  t.  Goodson,  3  Biyl.  A.  Cr. 
663 ;  Cresy  v%  Bearsn,  13  Sim.  99. 

PARTIES. 

1.  Bonibvpt.—- The  dfoclaimer  by  the  assigw 
nees  of  a  bankrupt  of  the  equity  of  redemption, 
of  a  term  of  years,  vested  in  the  bankrupt  by 
the  devise  to  him  of  the  fiee  simple  of  the  ssme 
estate,  renders  the  bankrupt  a  necessary  party 
to  a  bill  of  foredosmre,  —  eembk.  Singleton  r, 
Coeff  4  Hare,  3<6. 

Cssea  dted :  Appleby  t.  Duke,  1  Hare,  303,  and 
Cash  r.  Belcher,  ib.  310. 

2.  Executors.  —  An  estate  subject  to  a  rnort^ 
gage  was  devised  to  executors  for  a  term,  sub- 
ject to  payment  of  debts,  and  subject  thereto, 
to  one  for  life,  with  remainder  over.  The 
executors  joined  in  a  transfer  of  the  mortgage^ 
and  raised  a  further  sum  alleged  to  be  neces* 
sary  for  payment  of  debts.  Tne  tenant  for  lifiq^ 
with  the  concurrence  of  the  executors,  afitor. 
wards  sold  the  moperty  absolutely,  and  the 
purchaser  paid  off  the  mortgage.  A  bill  being 
filed  by  the  remainder-man  to  redeem  the  pur* 
chaser,  on  payment  of  the  original  mortgage 
only,  and. the  cause  b^ng  set  down,  on  oo» 
jection  for  want  of  parties:  Held,  that  the 
plaintiff  was  not,  at  present  bound  to  make  the 
execotore  parties. 

Costs  for  setting  dov^  a  canse  on  an  ol^e^ 
tion  for  want  of  parties  reserved  to  the  heami^ 
Greenwood  r.  RotkuM,  1  Beav.  279. 

Cases  cited :  Pearser.  Hewett,  7  Sim.  471;0^ 
borne  v.  Foreman,  t  Hare,  656. 

3.  HtMhand  and  Wife. — Property  was  given 
in  trust  "  for  the  sole  and  absolute  use  '*  of  a 
female  infant.  She  afterwards  married  under 
age,  and  a  settlement  was  made  giving  half  to 
the  wife  for  her  separate  use,  and  the  other 
half  to  the  husband ;  a  bill  was  filed  by  the 
husband  and  wife,  after  the  latter  had  come  of 
age,  against  the  trustees,  seeking  to  charae 
them  with  a  breach  of  trust.  The  court  thought 
the  frame  of  the  suit  improper,  but  gave 
leave  to  amend,  and  the  wi£e  being  by  amend- 
ment made  to  sue  by  her  next  friend,  a  decree 
was  made. 

After  publication,  a  bHi  filed  by  husband 
and  wife  was  amended  by  making  the  wife 
sue  by  her  next  friend :  Held,  that  the  evidence 
was  still  receivable.  Davis  v.  Prout,  T  Beav. 
288. 
Cases  cited:  Wske  ▼.  Parker,  2  Keen,  59; 
Reeve  t.  Dalby,  2  Sim.  &  St.  164;  £z  parte 

Ray,   1  Mad.  199;  ▼.  Ljne,  Younge, 

563;  Simson  v.  Jones,  8  Russ.  ft  M.  374'; 
Johnson  r.  Jobnsoa,  1  Keen,  649 ;  Wynne  v« 
Callander,  1  Rnss.  293;  Greenwood  t. 
Churchill.  1  Myl.  &  K.559;  Platel  tv  Crai- 
dock,  C.  P.  Cooper,  469,  481. 

4.  Ne9t  qf  Hlm. — ^BiU  by  parties  claiming  as 
next  of  kin  against  executors.  Report,  that 
other' persons  not  parties  were  the  sole  next  of 
kin.    Exceptions  hf  the  pfadntift  to  the  report. 
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Objection,  that  the  plaintiffs,  before  the  excep- 
tions were  argued,  must  make  parties  the  per- 
sons found  next  of  kin  by  the  master,  over- 
ruled. Topham  v.  Lightbody,  4  Hare,  312. 
Case  cited :  Waite  r.  Temple,  1  Sim.  &  Stu. 
319. 

5.  Legatees  and  Annuitants,  —  If  a  person 
entatled  to  an  annuity  payable  out  of  the  testa- 
tor's  personal  estate  and  the  proceeds  of  the 
sale  of  his  real  estate,  file  a  bill  for  the  admi- 
nistration of  the  whole  of  the  testator's  pro- 
perty, all  the  other  annuitants  and  legatees 
must  be  made  parties,  notwithstanding  the 
receipts  of  the  trustees  are  made  sufficient  dis- 
charges. Miller  V.  Huddlestone,  13  Sim. 
467. 

Cases  cited :  Pidgley  v.  Rawling,  1  Y.  &  C. 
N.  C.  552 ;  and  see  Llovd  r.  Smith,  10  Ves. 
457  ;  Savoy  v.  Barber,  4  Hare,  125. 

6.  Mortgagee. -— A  person  entitled  to  an 
equity  of  redemption  cannot  make  a  mortgagee 
a  party  to  a  suit  respecting  the  mortgaged 
estate  without  offering  to  redeem ;  but  where  a 
mortgagor,  by  deed  to  which  the  mortgagee 
tras  not  a  party,  had  conveyed  another  estate 
to  trustees  to  sell  and  pay  off  the  mortgage,  so 
f*  j°  exonerate  the  mortgage  estate,  it  was 
held  that  a  person  interested  in  the  equity  of 
redemption  might  file  a  bill,  not  offering  to 
redeem,  against  the  mortgagee  and  trustees,  to 
have  an  execution  of  the  trust. 

An  estate  was  mortgaged,  and  by  deed  to 
which  the  mortgagee  was  not  a  party,  the 
mortgagor  conveyed  another  estate  to  trustees 
to  sell  and  pay  off  the  mortgage,  &c.  A  party 
interested  in  the  equity  of  redemption  filed  a 
bill  against  the  trustees  and  mortgagee  to  have 
an  execution  of  the  trusts  of  the  deed;  and  it 
charged,  that  the  parties  to  the  trust  deed  did 
not  intend  to  create  any  trust  for  the  mortgagee, 
and  that  the  trustees  alleged  that  the  mortga- 
gee was  interested  in  the  matters  in  question, 
k  i^®  P^*^»t»ff  charged  the  contrary,  and 
that  he  had  no  legal  or  equitable  interest  in  the 
estate,  not  being  entitled  to  any  interest  under 
the  deed  of  trust,  "but  nevertheless  he  made 
some  claim  to  be  interested  therein,  the  nature 
of  which  he  ought  to  set  forth :"  Held,  that 
this  statement  of  claim  prevented  a  general  de- 
murrer by  the  mortgagee. 

To  sustain  a  demurrer  for  want  of  parties, 
the  defendant  must  show  that  the  absent  per- 
son is  a  necessary  party  accordmg  to  the  case 
of  such  defendant. 

An  estate  was  charged  with  a  mortgage  and 
with  portions,  and  a  term  was  vested  in  trus- 
tees for  securing  the  portions.  A  second 
estate  was  conveyed  on  trust  to  sell  and  pay 
the  mortgage  and  portions.  In  a  suit  for  the 
ttcecution  of  the  trusts,  the  mortgagee  objected 
that  the  trustees  of  the  term  were  not  parties ; 
but  the  objection  was  overruled.  Dalton  v. 
Hayter,  7  Beav.  313. 

Cases  cited :  Plumbe  v.  Plumbe,  4  Y.  &  Col.  345; 
Tasker  v.  Small.  3  Mvl.  and  Cr.  69;  Pearse 
T.  Hewitt,  7  Sim.  479 ;  Wood  v.  White,  4 
Myl.  &  Cr.    460;    Ramsbottom   r.   Wallis 


Coote  on  Mortgage,  710,  and  Jacob,  352; 
Plammer  r.  May,  1  Ves.  sen.  426 ;  Fenton  r. 
HugLes,  7  Ves.  287. 

7.  Partners. —  To  a  suit  seeking  to  wind  np 
the  affairs  of  a  club  or  partnership,  all  parties 
interested  must  be  made  parties,  though  they 
are  numerous  ;  it  is  not  sufficient  for  one  to 
sue  on  behalf  of  the  others.  fitcAonfooii  t. 
Hastings,  7  Beav.  301. 

Cases  cited  :  Evans  v.  Stokes,  1  Keen,  £4; 
Deeks  v.  Stanhope.  V.  C.  E.  «l8t  March  aod 
l?th  July.  1844;  Gray  v.  Chaplin,  «  S.  &  S. 
«r2 ;  Richardson  y.  Larpent, «  Y.  4  C.  (N.C.) 
507;  Baiobridge  r.  Burton.  2  Bear.  539. 

8.  Trustees.  —  The  30th  General  Order  of 
August  1841,  applies  to  those  cases  oalyio 
which  trustees  have  a  present  absolute  power 
to  sell  real  estate;  and  the  32nd  Order  does 
not  apply  to  a  case  in  which  there  is  only  one 
principal  and  one  surety.  Lloyd  v.  SmUh,  13 
Sim.  457. 

See  Miller  v.  Huddlestone,  13  Sim.  467. 
And  see  Executor,  2,  p.  209,  ante;  and  Part- 
nership, 2,  3,  p.  214,  ante. 


RKVIVOR. 


See  Abatement. 


III.  practice  (n  Sqititfi. 

APPBARANCB. 

1.  After  a  delay  of  between  six  and  seven 
weeks,  the  court  declined,  ex  parte,  to  grant  to 
the  plaintiff  liberty  to  enter  an  appearance  for 
a  defendant  under  the  dXh  Order  of  August 
1841.    Bradstock  v.  Whatky,  7  Beav.  346. 

Case  cited :  Edmonds  v.  Nicoll,  6  Bear.  3S4. 

2.  Where  the  subp<]Bna  to  appearand  answer 
had  been  served  in  August  1845,  the  oooit 
refused  to  allow  an  appearance  to  be  entered 
under  the  29th  Order  of  May  1845,  on  a 
motion  without  notice.  Wauasr  v.  Hwrst, 
Richards  y.  James,  Inman  v.  Holden,  13  Sim. 
490. 

3.  An  appearance  cannot  be  entered  for  a 
defendant  to  an  amended  bill,  under  the  29tli 
Order  of  May  1845,  where  the  subpoena  has 
been  served  upon  his  solicitor.  The  Marqms 
of  Hertford  v.  Suisse,  13  Sim.  489. 

CRBDITOR. 

See  Costs,  3  :  Preliminary  Inquiry,  3. 

DISMISSAL. 

1.  A  defendant  filed  a  plea,  but  the  plaintiff 
neither  set  it  down,  nor  took  any  steps  for  three 
terras.  The  bill  was,  on  motion,  dismissed 
with  costs.    Roberts  v.  Jones,  7  Beav.  266. 

2.  A  sole  plaintiff  became  insolvent  His 
assignee  filed  a  supplemental  bill,  but  before 
appearance,  obtained  an  order  to  dismiss  the 
supplemental  bill  alone,  without  costs:  Heft( 
regular.  Before  appearance,  a  plaintiff  may 
dismiss  his  bill  without  coats.  T^onipxoa  ▼• 
Thompson,  7  Beav.  350. 
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Cases  cited :  Horlock  ▼.  Priestley,  8  Sim.  691 ; 
Lord  Huntingtower  v.  Sherboro,  5  Beav.  380 ; 
1  Smith  8  Prac.  422 ;  Wyati's  Pr.  Ueg.  60, 
61. 

3.  Replication  filed  in  July,  1845;  in  No- 
vember following  defendant  moved  to  dismiss. 
After  notice  served,  but  before  motion  made, 
plaintiff  filed  subpoena  to  rejoin.  Held,  tbat 
although  the  repUcation  was  filed  before  the 
new  orders  of  May  1845  took  effect,  the  filing 
of  the  subpoena  to  rejoin  was  a  nullity^  under 
the  93rd  of  those  orders ;  but  the  court  refused 
to  grant  the  motion,  and  ordered. a  fresh  repli- 
catbn  to  be  filed  without  delay.  LoveU  v. 
Blevy  13  Sim.  492. 

4.  Replication  filed  in  April  1845,  and  no 
proceeding  in  the  cause  having  been  since 
taken,  the  defendant,  in  November  following, 
moved  to  dismiss.  The  court  refused  to  grant 
the  motion ;  and  ordered  a  fresh  replication  to 
be  filed.     RoutUdge  v.  Gihson,  13  Sim.  493. 

See  p.  243,  post. 

EXCEPTIONS. 

See  Answer,  1. 

GUARDIAN   AD   LITEM. 

1.  On  the  application  of  the  plaintiffs,  a  six 
clerk  was  appointed  guardian  ad  litem  for  a  de- 
fendant, who  was  stated  to  be  an  infant,  but 
was  in  reality  of  full  age.  A  decree  was  made 
and  the  accounts  taken  on  that  footing.  Held, 
diat  the  proceedings  were  not  binding  on  him, 
and  the  plaintiffs  were  ordered  to  pay  the  costs 
of  the  SIX  clerk.  Green  v.  Badiey,  Green  v. 
nompson,7  Beav.271. 

2.  The  solicitor  of  the  Suitors'  Fund  ap- 
pointed, under  the  28th  Order  of  October  1842, 
gvaidian  eid  litem  of  a  lunatic  defendant,  not  so 
found  by  inquintion.  M'Keverakin  v.  Cort,  7 
Beav.  347. 

Cases  cited :  Brooks  r.  Joblinp.  2  Hare,  155  i 
Ikote  to  Needham  ▼.  Smith,  6  Bcav.  130. 

3.  Whether  a  guardian  ad  litem  can  be  as- 
signed to  an  infant  resident  wilhin  the  juris dic- 
tion,  without  bringing  him  into  court,  or  by 
means  of  a  commission, — qtuere,  Nixon  v. 
Few,  7  Beav.  349. 

Cases  cited:  Shuuleworth  v.  Sbuttlewortb,  2 
Hare.  147;  Smith  v.  Tslmer,  3  Beav.  10; 
Drant  V.  Vanse,  1  Y.  6c  C.  (C.  C.)  580;  Hill 
▼.Smith,  1  Mad.  290;  Green  v.  Badiey,  7 
BesT.  271. 

4.  Guardian  ad  litems  appointed  to  infants, 
iqider  special  circumstances,  without  a  com- 
nussion  or  their  appearing  in  court.  StiUwell 
V.  Elair,  13  Sim.  399* 

INFANT. 

A  habeas  corpus  issued  to  bring  up  the  body 
of  a  ward  of  court,  who  had  been  taken  in  exe- 
cution in  an  action  by  a  tradesman,  for  neces- 
saries, and  the  tradesman  was  ordered  to  attend 
at  the  bar  of  the  court  at  the  same  time.  Bond 
V.  Roberts,  13  Sim.  400. 

And  see  Guardian, 


INJUNCTION. 

Interim  order  on  petition  in  an  abated  suit, 
in  the  nature  of  an  injunction  for  a  limited  time, 
to  protect  property  in  question  in  that  suit  before 
another  branch  of  the  court,  giving  the  peti- 
tioner an  opportunity  of  applying  in  such  other 
branch  of  the  court,  he  undertaking  to  revive, 
or  otherwise  make  himself  a  party  to,  the 
abated  suit.     Fisher  v.  Fisher,  4  Hare,  196. 

And  see  Joint  Stock  Company,  p.  210,  ante,- 
Lien,  p.  213,  ante, 

IMPERTINENCB. 

After  subpoena  to  rejoin,  a  defendant  cannot, 
without  special  leave,  refer  the  bill  for  igiperti* 
nence,  though  he  has  taken  no  step  in  the  cause 
since  its  amendment. 

Plaintiff  amended  his  bill  requiring  no 
further  answer,  and  after  the  expiraUon,  of  the 
eight  days,  filed  a  replication  and  served  the 
subpoena  to  rejoin.  The  defendant  afterwards 
took  exceptions  to  the  amended  bill  for  imper- 
tinence :  Held,  irregular. 

Whether  the  eight  days  mentioned  in  the 
14th  Order  of  1833  are  to  be  computed  from 
the  filing  the  amended  bill,  or  from  amending 
the  defendant's  office  copy,— 51/tfrc.  Grubb 
v.  Perry,  7  Beav.  373. 

Cases  cited :  Barnes  v.  Saxbv,  5  Swan.  232  ; 
Mootham  v.  Waskett,  1  Mer.  243 ;  Manners 
V.  Brynn.  1  Myl.  &  K.  453  ;  S.  C.  5  Sim.  147, 
and  148  n. ;  M*lnio8h  v.  Great  Western  Rail- 
way Companv,  1  Hare,  SSI;  Ricbardson  v. 
Horlon,  5  Beav.  91 ;  Jeffray  v.  M'Cnbe,  1 
Rubs.  6t  Myl.  739 ;  Bradbury  v.  Booker,  4  Sim. 
S-J3;  Kinworthy  v.  Allen,  1  Bro.  C.  C.  400  ; 
Anon,  2  Ves.  sen.  631  ',  Anon,  5  Yes.  656; 

Pellew  V. ,  6  Ye«.  436  ;  Beaven  v.  Water- 

bouse,  2  Beav.  58 ;  Everett  v.  Prytbergcb,  It 
Sim.  563  ;  Stanley  v.  Bond,  5  Beav.  175. 

MOTIONS. 

Whether  the  modern  rule  of  practice,  that 
motions  of  course  may  be  made  on  aaiy  day  in 
or  out  of  term,  is  universal,  or  is  subject  to  any 

Sualification, — quare,     Radburn  v.  Jervis,  7 
ieav.  353. 

Ceae  cited  :  Lord  Harborough  v.  Wartnaby,  1 
Pbil.  S64. 

PAUPER. 

Pauper  order  discharged,  the  particular  cir- 
cumstances, tending  to  show  that  the  plaintiff 
was  not  a  pauper,  not  being  specifically  denied. 
Mather  v.  Shelmerdine,  7  Beav.  267. 

Cases  cited:  Romilly  ▼.  Grint,  2  Beav.  186; 
Boddington  v.  Woodley,  5  Bear.  555. 

PAYMENT  INTO  COURT. 

See  Trust,  6,  p.  217,  ante. 

PRELIMINARY   INQUIRY. 

1.  Where  the  substantial  equity  of  a  plain- 
tiff's  bill  is  denied  by  the  answer,  the  court 
will  not,  on  motion,  direct  the  preliminary  in- 
quiries, under  the  5th  General  Order  of  9th 
May,  1839. 

A  bill  was  filed  to  set  aside  a  voluntary 
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BCttlement,  on  the  ground  of  the  insolvency  of 
the  settlor,  the  insolvency  being  denied  by  the 
anawer.  The  court  declined  ordering,  on 
motion,  the  preliminary  inquiries  as  to  the 
parties  interested  under  the  settlement.  BeU 
eker  v.  Whitmore,  7  Beav.  245. 

Cases  cited  :  Hawkins  r.  Hairkins,  1  Hare,  543 ; 
Breeae  r.  Englith,  f  Hare,  118;  Topham  v. 
Lightbodj,  1  Hare.  9Q9  j  Frost  t.  Hamilton, 
4  Bear.  33 ;  aee  Meinertzhaf^en  v.  Daris,  10 
Sim.  289;  Lee  r.  Shaw,  ib.  369;  Logan  v. 
Baines,  ib.  604;  Wilson  v.  Applegarth,  ib 
657, 

2.  A  preliminary  inquiry,  under  the  5th 
General  Order  of  May  1839,  as  to  who  was 
next  of  kin,  was  refused,  where  the  plaintiff 
sued  m  his  right  of  next  of  kin ;  but  it  was 
demed  by  the  answer  that  he  filled  that  cha- 
racter.   Kinskela  v.  Lee,  7  Beav.  300. 

See  Meinertzhaffen  y.  Davis,  10  Sim.  289; 
Btrether  v.  Dntton,  ibid.  288 ;  Belekery.  Whit- 
more,  7  Beav.  245. 

3.  The  preliminary  accounts  of  the  testator's 
•estate,  debts,  8cc,,  being  directed  upon  motion, 
it  was  ordered  that  the  creditors  who  should 
not  come  in  should  be  excluded  the  benefit  of 
the  order.  Trotter  v.  Walmesley,  7  Beav 
564. 

Cases  cited :  Hornby  r.  Hanter,  1  Buss 
Teagae  v.  Richards,  11  Sim.  46. 
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PRO    CONFESSO. 

1.  Course  of  proceeding  to  take  a  bill 
pro  confesso  after  appearance,  imdtr  the  let 
Order  of  April  1842. 

Form  of  charging  order  in  equity  under  1  &  2 
Vict.  c.  110,  8.  14.  Stanley  v.  Bond,  7  Beav. 
386. 

2.  A  defendant  against  whom  a  subpoena 
was  prayed  when  he  should  come  within  the 
jurisdiction,  remained  out  of  the  jurisdiction  at 
the  hemng  of  the  cause.  Held,  that  the  form 
of  praying  the  subpoena  was  no  objection  to  the 
bill  being  taken  pro  confesso  agamst  him. 
flight  V.  Comae,  13  Sim.  413. 

PRODUCTION  OP  DOCUMENTS. 

1.  Order  for  the  production  of  title-deeds  of 
a  mortgagee,  who  also  claimed  to  be  a  pur- 
chaser of  the  equity  of  redemption,  refused. 
Greenwood  v.  TLothwell,  7  Beav.  291. 

Caaes  cited  :  Hardmaa  v.  EUames,  2  Myl.  &  K. 
732  ;  Bolton  v.  Tbe  Corporation  of  Liv^erpool. 
iMyl.  &K.88,  ^      ' 

2.  A,  B.  and  C.  had  been  copartners  in  the 
working  of  certain  collieries,  lliat  copartner- 
ship having  determined,  and  a  new  copartner- 
ship having  been  formed  between  C.  JD.  and  E,, 
the  plaintiff  in  a  suit  relating  to  the  affairs  of 
the  late  copartnership,  to  which  C.  was  a  party, 
served  D.  and  JB.,  and  the  agent  of  their  firm, 
(none  of  whom  were  parties  to  the  suit)  with  a 
-smbpana  duces  tecum,  requiring  them  to  produce 
certain  books  of  the  late  firm ;  and  also  moved 
ttat  C.  might  be  ordered  to  concur  with  D. 


-Ml.  v.iDigni  ne  oraerca  to  concur  with  X>.  defendant  was  himself  the  lessee  of  thccrtats, 
S?  wJ  producing  the  books  or  causing  and  had  bjr  his  state  of  facts  alle^,  that  Ac 
tntm  to  be  produced,  and  to  give  or  join  in  lease  contamed  covenants  which  were  burden- 


giving  such  directions  to  D.  and  E.,  and  tbe 
agent,  as  should  be  necessary  to  enable  or 
authorise  them  to  obey  the  stAptcna.  The 
court  refused  the  motion,  with  costs.  Stuart 
V.  Lord  Bute,  13  Sim.  453. 
See  Partnership,  1,  p.  214,  ante. 

RIGHT  TO   BEGIN. 

A  defendant  took  exceptions  to  the  master's 
report,  and  also  presented  a  petition  of  rehear- 
ing, objecting  to  the  original  decree,  on  the 
ground  of  want  of  parties,  and  also  to  a  part  of 
that  decree.  The  exceptions  and  ithesnog 
came  on  together.  Held,  the  defendant  xm 
entitled  to  begin.  Pringk  v.  Crookes,  7  Beay. 
257. 

8BRVICB   OP   BILL. 

Memorandum  of  serving  copy  bill  allowed 
tobe  entered  after  the  orders  of  May  1845 
were  in  operation,  although  the  service  wonW 
have  been  bad  if  made  after  those  orders  took 
effect.     Feltham  v.  Clarke,  13  Sim.  4^1. 

SERVICE  (substituted.) 

On  a  bill  to  enforce  the  payment  of  tnuU 
for  the  sale  of  estates,  part  of  wbich  had  been 
sold,  against  the  trustees  who  could  not  be 
found,  substituted  service  was  ordered  on  the 
defendant's  sohcitor,  who  had  acted  on  las  be- 
half in  the  business  of  the  preparation  of  the 
trust  deed,  and  of  all  the  sales  which  bad  taken 
place  under  it.    Hornby  v.  Holmes,  4  Haic, 
306. 
Cases  cited :  Hobboose  r.  Courtoay,  IS  Sim.  140 ; 
Cooper  r.  Wood,  5  Beav.  S9l  ;  Weymouth  t. 
Lambert  3  Bear.  353 ;  Webb  r.  Salmon,  3 
Hare,  J51,  and  Murray  r.  Vipart,  1  Ph.  521. 

Seep.  249>jKxsf. 

SUBP(SKA  TO   HBAS  XUDGMfiNT. 

Where,  at  the  hearing,  a  cause  stands  OTer, 
with  hberty  to  amend,  and  the  bill  is  amended 
accordingly,  a  new  subpcma  to  hear  Judgment 
must  be  served.    Dams  v.  Proai,  7  Beav.  256. 

TAXATION. 

See  Solicitor. 

TIMB. 

See  Answer,  1 ;  Impertinence. 

WITNESS. 

Rc'^examination.  —  Witnesses  examined  for 
the  defendant,  on  an  inquiry  as  to  the  value  of 
an  estate  in  fee  simple,  m  answer  to  interro- 
pfatgries  deposed,  that,  sul^ect  to  a  certain  IsftK 
m  which  it  was  comprised,  the  value  was  eo 
much.  By  their  affidavits  subsequently  they 
stated,  that  they  meant  to  refer  to  the  lease  ss 
beneficial  to  the  owner  of  the  fee  simple,  and 
not  as  a  burden,  which  the  cxamioation  as 
taken  down,  would  imply.  On  liie  motion  of 
the  defendant,  the  witnesses  were  allowed  to  be 
re-«xamiBed  on  that  point,  mtwithstaBdioglke 
defendant  was  himself  the  lessee  of  the  estate. 
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some  on  the  owner  of  the  fee  simple.     Cass  ▼. 
Cess,  4  Haie,  278. 

Cues  oited :  \Vlrttak#r  v.  Wriglit,  2  Hare,  SSI, 
S» ;  see  aloo  S.  C.  3  Hare,  413 ;  Griells  v. 
GaoMll,  f  P.  Wms.  646;  Rowley  t.  Ridley, 
1  Cox,  281 ;  S.  C.S  Dick.  677  ;  Kirk  v.  Kirk, 
13  Vee.  S80;  Lord  Abergavenny  ▼.  Powell,  1 
Mer.  130;  Hougbam  v.  Sandys,  2  Sim.  &  St. 
fSl  i^Metibrd  v.  Peters,  8  Sim.  630. 


IV.  Co^tsj. 

1.  Costs  to  be  paid  to  a  party,  ordered  after 
bis  bankruptcyy  to  be  set  off  against  costs 
ordered  to  be  paid  by  the  same  party  before 
his  bankruptcy.     Lee  v.  Pain,  4  Hare,  255. 

Cases  cited  :  Jackson  t.  Leaf,  1  J.  &  W.  229 ; 
Taylor  r.  Somhgate,  4Myl.  &  Cr.  203;  Ex 
parte  Bentley,  2  Dea.  &  Ch.  578. 

2.  Peadkqi^  the  miit,  tiie  infimt  plaintiffs  and 
tiieir  next  friend  went  abroad,  and  npen  a  sub- 
aeqoent  meadment  the  6iet  was  not  noticed. 
A  motion  for  secoritjr  for  costs  was  nfiised, 
there  being  no  wiUnl  mtentkm  to  mistead,  the 
rwdcaee  abrsnd  not  baing  perasanent,  and  no 
danger  of  losing  the  costs  being  suggested. 
Kerr  v.  Gillespie,  7  Beav.  269. 

Cases  cited :  Sandys  t.  Long,  2  Myl.  &  K.  487 ; 
Simpson  t.  Barton,  1  BesT.  556;  Wray  v. 
HaechintOD,  S  Myl.  &  K.235. 

3.  The  47tb  Order  of  Augnst  1841,  girmg 
costs  to  creditors  who  prove  their  debts  before 
the  master,  does  not  affect  the  costs  to  which 
the  plunti&  in  the  cause  are  entitled.  FUntaff 
v.Hayset,4Hax^309. 

And  see!IW«»<,  2,  7,  p^  317, 216 ;  Biemusal, 
1,2;  Gtmdianyl. 

4.  Within  twelve  months  after  payment  of  a 
bill  of  coste^a  client  presented  a  petition  for  its 
tsoatbn,  hot  tbe  petition  having  specified  no 
items  of  overcharge,  no  order  coold  be  made. 
The  twelve  months  having  then  expired,  the 
court  refused  to  allow  the  petitimi  to  stand 
<yver,  for  the  purpose  of  amendment,  by  speci- 
fying the  items.  BarweU  v.  Brooks,  7  Beav. 
345. 

Cases  cited:  In  re DowneSy 5  Beay»425 ;  Suyw 
T.Wagttaff,5Beev.415. 

[Some  of  tim  decisions  iavdve  points  ns 
▼ell  of  Pleading  as  Practice,  and  it  is  some- 
times difficidt  to  separate  them.  The  refer- 
^ces,  however,  will  generally  provide  against 
this  miperfection. 

It  may  also  be  observed,  that  many  of  the 
cases  in  the  D^est  have  been  reported  at  an 
earlier  period  in  the  Legal  Observer ;  but  it 
^  been  deemed  proper  to  include  them 
amongst  tiie  others,  in  order  tiiat  the  collection 
B»y  be  complete.— Ed.] 


RECENT  DECISIONS   IN  THE   SUPE- 
RIOR COURTS, 

BSPO&TBD    BT    BABSUSTIMS    OF   TBS    SSVSRAL 
CO0BTS. 

Kolls  Csait. 

ORDER  OP   COURSR. — IRREGULARITY. 

An  order  of  eourse  cannot  be  amended  after 
it  has  been  served,  except  upon  special  dp- 
plication  to  the  court,  altbougk  the  error  in 
it  has  arisen  from  a  mere  slip. 

This  was  a  motion  to  set  aside  an  order  of 
course  obtained  for  referring  exceptions  to  the 
answers  of  the  defendants  to  the  amended  bill 
for  irregularity.  The  bill  was  filed  in  June 
1844,  and  the  answers  were  put  in  in  October 
1844.  In  the  early  part  of  1845  the  bill 
was  amended,  and  new  parties  added,  and  the 
answers  to  the  amended  bill  were  put  in  in 
July  last.  On  the  6th  of  Nov.  exceptions  were 
taken  for  insufficiency  to  the  answers  of  the 
new  as  well  as  the  original  defendants,  and  on 
the  18th  of  Nov.  orders  were  obtained  for 
referring  the  matter  to  the  master,  which  were 
duly  served.  B^  these  orders  the  master  was 
directed  to  look  mto  the  phuntrflT's  HU,  and  the 
answers  thereto,  and  report  as  to  the  sufficiency 
of  the  latter.  The  time  for  obtaining  the 
order  of  reference  expired  on  the  20th  of  Nov. 
On  the  22nd,.  a  warrant  was  taken  out  for  pro- 
ceeding on  the  exceptions,  which  was  attended 
on  the  25th,  when  it  appearing  that  the  word 
^  amended  "  had  been  smitted  in  the  orders 
of  reference,  the  plaintiff's  solicitor  applied  to 
the  Seonetary  of  the  Rolls,  who  inserted  the 
missing  word,  snd  the  orders  were  re- 
served. 

Mr.  ToJler  now  moved  to  set  aside  these 
orders  for  irregularity,  on  the  grounds  that 
the  time  having  expired  for  obtaining  orders  to 
except,  when  they  were  re- served,  mey  could 
not  be  acted  on,  and  that  after  an  order  had 
been  served  it  could  not  be  altered.  The  plain- 
tiffs were  also  wrong  in  making  the  reference 
to  the  master  in  rotation,  when  there  was  a 
master  to  whom  the  cause  had  been  previously 
referred. 

The  Master  of  the  RoUs  said  the  question 
was,  whether  the  officer  could  not  correct  a 
mere  clerical  error.  The  usual  course,  when  a 
cause  was  referred  to  a  wrong  master,  was  to 
have  the  order  amended,  or  to  alter  it  in  the 
public  office. 

Mr.  Bilton,  in  opposition  to  the  motion, 
said,  that  there  had  been  no  surprise  upon  the 
defendants,  for  they  well  knew  the  exceptions 
were  to  the  answers  to  the  amended  bill ;  and 
as  the  omission  was  a  mere  slip,  the  alteration 
was  properly  made.  The  petitions,  also,  upon 
which  the  orders  were  made  contained  the 
word  "amended."  Besides  which,  the  de- 
fendants acquiesced,  for  after  the  master  had 
allowed  the  exceptions,  the  defendants'  solicitor 
took  out  a  warrant  for  the  master  to  re-con- 
sider, and  on  atten£ng  this  warrant,  asked 


•248 


Siqferior  Courts:  Rolls, — Vtee-ChaneeUor^ 


the  master  to  enlarge  the  time  for  makiof;  his 
report,  stating  that  the  defendants  intended  to 
apply  to  the  court  to  set  aside  the  order. 

The  Master  of  the  Rolls  said,  he  did  not 
consider  taking  out  the  warrant  a  waiver  of 
the  defendants'  right  to  ohject  to  the  order. 
The  material  point  was,  that  the  defendants 
served  the  orders  on  the  28th  of  November, 
and  that  was  after  time  allowed  for  obtaining 
them  had  expired.  He  would  not  say  that  an 
order  given  out  with  an  etror  plainly  clerical, 
-  might  not  be  amended,  or  if  such  an  error  was 
discovered  in  the  master's  office.  If  the  cor- 
rection in  this  case  had  been  made  before  ser- 
vice of  the  orders,  he  would  not  have  disputed 
them ;  but  after  service  the  case  was  different : 
and  in  a  case  of  exceptions  it  was  important, 
because  they  were  not  to  be  referred  after  a 
particular  time.  If  the  parties  had  gone  on, 
there  might  have  been  a  question  whether  the 
word  "  amended  "  was  necessary ;  but  having 
re-served  the  order  after  the  time  had  expired, 
the  proceeding  was  irregular.  The  order  must 
therefore  be  discharged,  with  costs.  His  lord- 
ship added,  that  all  he  intended  to  decide  was, 
that  an  order  of  course,  after  having  been 
served,  could  not  be  amended  without  an  ap- 
plication to  the  court. 

WooUy.  Townletf,  Dec.  20th,  1845. 


Vitt'^tmttllox  of  Snglanli. 

1  WILL.  4,  C.  36,  8.  15,  RULES   2ND  &  6tH. 

Tie  report  of  the  master,  under  the  6th  qf  the 
above  rules,  that  a  defendant  is  unable  to 
put  in  his  answer  by  reason  ofpoverttf,  wHl 
not  prevent  the  bill  being  taken  pro  confesso 
against  him  under  the  2nd  rule,  if  he 
has  not  followed  up  the  report  by  an  appU- 
cation  to  the  court. 

If  a  defendant  is  brought  up  from  prison  in 
the  country,  under  the  2nd  of  tlie  above 
rules,  and  committed  to  the  Queen's  Prison, 
the  bill  may  be  taken  pro  cot^fesso  against 
him,  without  bringing  him  up  a  second  time 
for  the  purpose  of  remanding  him  to  the 
Queen's  Prison, 

This  was  a  motion  to  take  a  bill  pro  cou' 
fesso,  under  the  2nd  rule  of  clause  15  of  the  1 
Will.  4,  c.  36. 

Mr.  Fotm^e,  for  the  motion. 

Mr.  Anstey,  contr^  said,  that  the  defendant 
had  been  reported  by  the  roaster,  under  the 
6th  rule,  to  oe  unable  to  put  in  his  answer  by 
reason  of  his  poverty,  ana  that  this  report  must 
be  taken  to  have  purged  his  contempt.    But 

The  Vice-Chancellor  said,  that  it  was  the 
defendant's  business  to  have  acted  upon  the 
report ;  that  it  was  made  for  his  benefit,  and 
lie  must  follow  it  up  by  an  application  to  the 
court,  if  he  would  have  the  advantage  of  it. 

Mr.  Anstey  then  contended  that  the  order 
for  taking  the  bill  pro  confesso  could  not  be 
made  until  the  defendant  had  been  remanded  to 


the  Queen's  Prison.  It  appeared  that  he  had 
been  brought  up  from  Stafibrdshire  to  the  bar 
of  the  court,  under  the  2nd  rule,  and  com- 
mitted to  the  Queen's  Prison,  which  Mr. 
Anstey  maintained  was  not  sufficient  to  warrant 
the  present  motion.  Viscountess  BameweU  t. 
Cooke,  7  Sim.  320 ;  Welford  v.  Daniel,  9  Sim.  I 
662.  I 

But  the  Vice-Chancellor  said,  that  he  sav 
no  objection  to  the  application  to  take  the  bill 
pro   confesso,    and    made  the  order  accord-    i 
mgly. 

Anon.  Dec.  20, 1845.  , 


BILL,  DISMISSAL  OF.— 93RD  ORDER  OF  MAT 
1845. — COSTS. 

Where  replication  was  filed  before  the  orden 
qfMay  1845  came  into  operation,  and  the 
dtfendant  would  be  entitled  to  dismiss  f^ 
want  qf  prosecution  according  to  the  Om 
limited  by  those  orders,  the  court  mil 
order  the  plaintiff  to  file  a  new  repUcatm 
within  a  limited  time,  or  that  the  bill  skaU 
be  dismissed  J  but  will  not  give  any  costs  (^ 
the  motion. 

The  bill  was  filed  in  this  cause  on  the  22nd 
January,  1842,  and  amended  11th  January, 
1844.  Replication  was  filed  24th  of  Apnl 
1844,  since  which  no  proceedings  had  been 
taken.  The  defendant  now  moved  to  dismiss, 
on  the  ground  that  publication  ha%nag  expired 
according  to  the  93rd  Order  of  1845,  and  no 
step  having  been  taken  by  the  plaintiff,  the  bill 
should  be  dismissed  as  a  matter  of  course. 

In  answer  to  the  application,  an  affidavit  vas 
filed  for  the  purpose  of  accounting  for  the 
delay  in  proceeding,  by  which  it  appeared  there 
had  been  a  change  of  solicitors,  and  much  time 
had  been  consumed  in  obtaining  the  papers. 

Mr.  BetheU,  for  the  motion. 

Mr.  Stuart  and  Mr.  Jenkins  opposed  it,  and 
asked  for  costs. 

The  Viee^Chancelior  said  he  could  not  grant 
the  application,  as  it  had  been  settled  between 
himself,  the  Master  of  the  Rolls,  and  Vice- 
Chancellor  Wigram,  that  in  such  cases  a  new 
replication  should  be  filed.  He  would  there- 
fore order  that  the  plaintiff  should  file  a  new 
replication  within  a  week,  or  that  the  bill 
should  be  dismissed ;  but  as  the  court  was 
dealing  with  a  new  state  of  things,  he  sboald 
not  give  any  costs. 

Hoole  V.  Roberts,  Dec.  10th,  1845. 


BERVICB   OF   ORDERS. 

Under  the  present  practice  it  is  not  necessary, 
if  the  same  solicitor  appears  for  more  tktm 
one  party,  to  serve  more  than  one  copy  of(» 
order  nisi  upon  him, 

Mr.  TweUs  requested   the  opinion  of  tlie 
court,  as  to  whether  it  was  necessary  where  one 
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solicitor  appeared  for  two  parties,  to  serve  two 
copies  of  an  order  nisi  upon  him,  or  whether 
one  was  sufficient.  He  said,  that  it  was  for- 
merly the  practice  to  senre  as  many  copies  as 
there  were  parties  upon  the  clerk  in  court,  be- 
cause it  could  not  be  known  whether  he  ap- 
peared in  each  case  for  the  same  solicitor,  but 
at  present,  when  the  solicitor  himself  was  served, 
this  practice  seemed  no  longer  needed;  and 
with  this  view. 

His  Honour  concurred,  saying  he  saw  no 
reason  for  mtdtiplying  copies  of  orders. 

Anon,     Dec.  20,  1845. 


SUBSTITUTED   SKRVICB. 

Mr.  Webster  moved  to  substitute  service 
upon  a  defendant  resident  in  Jamaica,  by  serv- 
ing another  defendant,  who  had  in  his  answer 
admitted,  that  he  was  the  agent  of  the  first 
mentioned  defendant,  in  the  matter  in  question 
ID  the  cause.    But 

His  Honour  refused  to  make  the  order  upon 
the  admissions  of  the  agent ;  they  were  no  evi- 
dence against  the  party  as  against  whom  the 
order  must  be  made. 

Waster  V.  Barnes.    Dec.  20,  1845. 


0kvutn'i  IStnti  9rattirt  Court. 

TRIAL  UNDER  WRIT   OP  TRIAL.  —  VERDICT 
SUBJECT  TO   REPERENCB. 

Though  a  sheriff,  upon  a  trial  had  under  a 
writ  of  trial,  has  no  power  to  take  a  verdict 
by  consent,  subject  to  a  reference,  still  a 
verdict  so  taken  is  not  a  nuUity,  Thertfore, 
ichere,  after  a  verdict  so  taken  for  the  plain- 
tiff, the  reference  went  off,  and  the  plaintiff , 
without  the  defendant's  consent,  or  leave  of 
the  court,  altered  the  writ  of  trial,  pro-- 
ceeded  to  a  second  trial,  and  obtained  a  oer- 
dict,  such  verdict  was  set  aside, 

7  This  cause  came  on  for  trial  before  the 
UDdersheriff  of  Middlesex  on  the  22ud  of  July 
last,  when  a  verdict  was  taken  for  the  plaintiff, 
subject  to  the  certificate  of  an  arbitrator.  A 
banister  was  named,  and  accepted  as  the  arbi- 
trator by  both  parties,  but  his  name  being  incor- 
rectly indorsed  on  the  brief,  and  he  being  out  of 
town  at  the  time,  application  was  made  by  the 
plaintiff's  attorney  to  the  defendant's  attorney 
for  his  consent  to  the  appointment  of  another 
arbitrator.  The  defendant's  attorney,  however, 
refused  to  consent,  whereupon  the  plaintiff's 
attorney  altered  and  resealed  the  old  writ  of 
trial,  and  without  altering  the  issue  or  deliver- 
ing a  fresh  one,  gave  notice  of  a  second  trial 
for  the  then  ensuing  7th  of  August.  Accord- 
ingly,  the  cause  again  came  on  tor  trial,  and  no 
one  appearing  for  the  defendant,  a  verdict  was 
found  for  the  plaintiff  for  4/.  5#.  9^.  A  rule 
having  been  obtadned  calling  upon  the  plaintiff 
to  show  cause  why  the  second  verdict  should 
not  be  set  aside, 


Butt,  Q.  C,  now  (Nov.  19th)  showed  cause, 
and  contended  that  the  verdict  taken  at  the  . 
first  trial  was  a  nullity,  the  sheriff,  under  a  writ 
of  trial,  having  no  power  to  refer  a  cause  to 
arbitration,  {Wilson  v.  Thorpe,  6  M.  &  W. 
721.) 

Rew,  contrll.  Wilson  v.  Thorpe  does  not 
show  that  the  first  verdict  was  a  nullity,  but 
merely  that  the  court  would  set  aside  a  verdict 
so  taken  upon  motion,  and  the  plaintiff  had  no 
right,  so  long  as  that  verdict  was  undisturbed, 
to  proceed  to  another  trial.  And  even  if  the 
proceedings  at  the  first  trial  were  irregular,  the  ^ 
uregularity  was  cured  by  the  defendant's  con- 
sent. Pryme  v.  Titchmarsh,  10  M.  &  W.  605. 
But  further,  the  second  trial  is  irreffular,  in 
consequence  of  the  variance  between  the  issue 
and  the  writ  of  trial  in  its  altered  state,  {Dennett 
V.  Hardy,  2  Dowl.  &  L.  484,)  and  because  the 
writ  of  trial  has  been  altered  without  the  leave 
of  the  court.  Lycett  v.  Tenant,  4  Bing.  N.  C.  . 
168. 

Cur,  adv,  vult. 

Patteson,  J.  (Nov.  20.)  It  is  clear  that  the 
first  verdict  was  not  a  nullity,  and  Wilson  v. 
T^ofT^e  does  not  decide  that  it  can  be  so 
treated.  There  a  verdict  had  been  taken  for 
the  plaintiff  by  consent,  subject  to  a  reference, 
and  a  verdict  and  judgment  for  the  defendant 
having  been  entered  in  pursuance  of  the  award 
of  the  arbitrator,  the  court  set  aside  such  ver- 
dict and  judgment,  but  not  the  award.  The 
second  verdict  must  therefore  be  set  aside,  and 
the  first  cannot  stand  unless  the  parties  consent 
to  an  arrangement. 

Rule  accordingly.  Costs  to  abide  the  event 
of  the  cause. 

Harrison  v.  Qreenwood,  Michaelmas  Term, 
1845. 


£xcf)c(}ucr. 


WITHDRAWAL  OP  JUROR. 
CEEDINGS. 


-STAY   OP    PBO- 


The  withdrawal  of  a  juror  by  consent  of  couu' 
set  on  both  sides,  puts  an  end  to  that  cause 
of  action,  therefore  if  a  second  action  be 
brought  for  the  same  cause  the  court  wUl 
stay  proceedings  with  costs, 

Shee,  Sexjeant,  had  obtained  a  rule,  calling 
on  the  plaintiff  to  show  cause  why  all  proceed- 
ings in  an  action  should  not  be  stayed,  with 
costs  to  be  paid  by  the  plaintiff,  on  the  ground 
that  the  action  had  been  commenced  against 
good  faith.  It  appeared  that  a  former  action 
had  been  brought  for  the  same  cause,  and  oil- 
its  coming  on  for  trial,  a  juror  was  withdrawn 
by  consent  of  counsel  on  both  sides.  The  affi- 
davit of  the  defendant's  attorney  stated,  that 
there  was  a  distinct  understanding  that  all  pro- 
ceedings should  thenceforth  cease.  That  alle- 
gation, however,  was  denied  by  the  affidavit  of 
the  plaintiff's  attorney,  which  stated,  that  he- 
was  not  aware  that  the  withdrawal  of  a  juror 
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woold  predade  him  fh>m  bringiiig  asother 
aotien. 

Hwne  showed  cause.  Sandtrttm  v.  Nestor, 
I  Ry.  &  Moo.  402j  decided,  that  the  withdrawal 
of  a  \varar  by  consent  of  the  parties  is  no  hnr 
to  a  future  action  for  the  same  cause.  Moseati 
Y.  Law9on,  1  Har.  &  Wol.  572,  is  (£stingtnA- 
able,  for  in  tiiat  case  it  appeared  that  the  parties 
intended  to  bring  the  nmtter  to  a  finri  conclu- 
sm.  Here  it  is  deaiiy  shown  that  tiiere  was 
no«ach  intention. 

8hee,  Serjeant,  was  not  calkd  upon  to  support 
the  role. 

Pollock,  C.  B.  The  rule  must  be  absolute. 
It  has  been  long  establisfaed,  that  where  parties 
consent  to  withdraw  a  juror  no  second  action 
can  be  brought  for  tiie  same  cause.  Couneer 
on  botii  sides  mnst  hav«  been  fully  aware  of 
the  coinequenoes  of  such  a  procee^g,  and  it 
is  quite  immaterial  what  was  the  belief  or  un- 
derstanding of  the  attorneys.  Scmderson  y. 
Nestor  is  no  authority  on  the  point,  for  all  that 
case,  deeidevds^  that  if  the  defendant  neglects 
to  apply  to  the  court  to  stay  proceedings  in  ike 
second  action,  he  cannot  at  the  trial  set  up  as  a. 
defence,  that  a  juror  was  withdrawn  in  the  firatj 
action. 

Alderscny  B.  I  always  thought  that,  peribctly. 
cfear,  that  the  withdrawal  of  a  juror  by  consent 
of  counsel  puts  an  end  to  the  cause.  The 
attorneys  are  in  the  hands  of  their  counsel,  and 
whatever  course  they  adopt,  ihe  parties  aiei 
baund  by  it.. 

Rule  absolute. 

Gibhs  V.  RoAph,  Exchequer,  M.  T.,  2^1i 
Nov.  184fi- 


HIL^Y  T£RM   EXAMINATION:   AND 
ADMISSION. 

This  examination  will  take  place,  as  we 
expected,  on  Thursday,  the  22nd  instant,  being 
the  first  of  the  ten  di^  prescribed  by  llie  rule 
of  court. 

The  Master  of  the  Rolls  has  appointed 
Wednesday,  the  28th,  to  swear  in  and  admit 
the  candidates  on  the  roll  of  soUcitora.  'Hiis  is 
a  convenieDt  arrangement.  The  examiners' 
certificates  wiU  be  delivered  on  the  24tih,  and 
there  will  be  several  diqrs  to  obtain  the  judges' 
fiats  and  complete  l^e  common  law  admisnons. 
It  win  be  recollected  that  formerly  the  appH- 
cants  had.  to  wait  for  adnission  in  Chancery 
till  tihfi  day  after  tenn. 


CHANCERT  CAUSE  LISTS. 
maryTcm^  1&46. 


J}9j  to  ( Striekland 

h%     /Ditto 
fixed   (Ditto 


Strioklsnd) 
Bvyoum    V 

Strickland) 


Abated  Millar 

Craig            do.  ptbd. 

Forbes 

Peacock        do.  pt.hd. 

Tylee 

Hinton             •PP^ 

W\\n 

Walton                do. 

Vaodeleur 

Blagrave               do. 

Abated  Craeley 

Derby  Gas  Co.    do. 

Parker 

BoH                     do. 

LadbR>eI» 

Smith                   dob 

3.0.    Hitc^ 

Lewomfay             da. 

Coore  . 

Lowndes              do* 

Minor 

Minor            Sappssls 

Drake 

Dcake                  appeii 

Ddton 

Hayter                  do. 

Baggett 

Hoax                   do. 

Payne 

Banner                 do. 

Dobson 

LyaU                      do. 

Moorat 

Biohardeon          do. 

MiUbank 

Collier  do.  want  of  parties 

Deeks 

Slaahefte-      3app6ids 

Wiltdum 

Babbitt               appasl 

Arcfaar 

Hudson                do.. 

Tiinier 

Newport             do. 

•<  dens,  &c  of  the  S^pesl 
(Ciiy  of  Bristol.  3 

Attorney-Gen. 

Trakok 
Tonngfaushaad 

Gisbozne                 do. 

Courtney 

WilHams                 do. 

Wbitworth 

Gangain                   do. 

Bash 

Shipmaa                  dok 

Black 

Cbaytor                   do. 

5  Mitford 
Johnson 

Reynolds  ezons.by  order 

Ditto   far.  dira.  by  order 

Thwaites 

Foreman              appeal 

Watto 

Lord  Eglinton        do. 

Curson 

Belwor&y                do. 

Watoon 

Parker                     do. 

Bietrttjfasos 

Cabbora                   do. 

BeUamy 

Sabine                      do. 

Attorney-Gen. 

Malkin  csnae  by  order 

Johnson 

Child                  appeal 

Kidd 

North                   do. 

Dord 

Wigbtwick          do. 

CanBicbael 

Carmiobael           do. 

Hawkea 

Howell                  do. 

Heming 

SwinnartOB           do. 

Trail 

BuU                      dft. 

Youde 

Jones                   do. 

WrigbtMi 

Jtfaoanley             de. 

CarpiuiMi 

Poiria                 do. 

VfcMttancellor  of  efB^Mn. 


PL-SASf    DEltirRaEBS«    CAVSU,    AND     PUaTBZa  M^ 
ftlCTIONe. 

Nokes  V.  Sipping*  dem. 

Jones  9.  Morgan,  3  dams. 

I9icholson  V.  Wilson,  far.  dirs.  pt.  hd. 

To  fix  a  dajf,  Atkinson  v.  Jones,  Atkiasoa  «• 
Manley. 

iSth  Jan,  FxisweU  «.  King,  lax^  dirs.  sad  eoiti 
and  petBi 

T^fix  a  daif,  Gadies  ii.  Waiser,  S  oanaes. 

2kBy  to  bajised,  Msfvor,  dee.  of  Louth  «•  WardM^ 
dsc,  of  Lontk  Fiee  School. 

Day  to  bf  jEoMd*  Championtit.  Champion. 

Tjanyton  o.  Coaens»  lAngstoa  a.  I^arer* 

Greg^n  e.  Hindley. 
■    Roberts  v.  Thomas,  otherwise  James. 


CkoBcery  Cause  lAsts, 
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Mtro  o.  Roako. 

Richards  v.  Perkins,  3  canes  fur.  din. 
To  fa  a  davj  Actoniej-Geii.  v.  £ari  of  D»v€ii. 
Beale  o.  Boot,  fur.  dirs.  sod  costs. 
Daris  v.  Chantsr,  3  causes,  Saane  «» Best,  adrd. 
bj  order. 
Hetro  9.  Way. 
Jones  V.  Jones,  4  causes* 
Harris  r.  Davison. 
Parker  v.  Goude. 

Beckwitb  v.  Hawkins,  far.  dirs.  and  eosts. 
Johnson  «.  Forrrster,  fur.  dirs.  &  costs* 
Koss  9.  BKok. 
KendsraoQ  «.  Eason,  exons. 
Searle  v.  Law,  fur.  dirs.  and  costs. 
Fembee  v.  Lewis,  fur.4in.  and  costs. 
Harconrt  o.  M'Cabe* 
fiootii  V.  Craswidr,  exons. 
Allibone  v.  Jonesb 
HoiTiU  V.  Reeres* 
Smith  o.  Sherwood. 
Legb  0.  Legh,  for.  dirs.  and  costs. 
Newport  o.  Lomas,  5  causes,  exona*  amd  ditto. 
Famell  v.  Hand,  fur.  dirs.  and  costs. 
Smith  V.  Flommer. 
Attoraej-GeB.  «.  Wright. 
Terry  v.  Wacher. 
MnedsiAack  Swam. 
Scott- «.Ssrana. 

Rogers  «.  BpgeoBy  &r  din,  and 
floniertbBaUMA 
Simj^B  a.  Holt,  fmr.  dixs.  sod 
Tboiapsoa.  o.  Michele. 
GsTtod  V.  Koor. 

Larinn  e.  Sandle,  fur.  dirs.  and  costs. 
Lovett  tx.  Mqs.  of  Bath. 
Smale  r.  Beekfbrd. 
Peacoek  v.  Kernot. 
Morrisoav.  Watkina. 
Patten  «.  PepiM. 

&caif»«.  Sis«raat,inr.dics.  axtd  oosta. 
Wrigbt  «k  lieiaew«U,  exons*  and  for.  diiau 
Greeoiray  v.  Buchaaan. 
Walton  V.  Morritt. 

King  V.  Roberts,  fur.  dirs.  and  costs* 
Parker  v.  Hawkes,  exons* 
Davisoae.  Baglej. 
Bninton  v.  Neale 
Penny  v.  Toraer. 
Attorney-Gen.  V.  Malkin* 
Giffiird  V.  Widiingten. 
Baaiel  v.  Hill. 
Insole  V.  Featherstonbaogh. 
Lane  a.  Dnrant,  esons*  and  far*  dirs» 
Pbeoek  a.  Johnson. 
Coops  V.Lewis. 
£Tanso.  Hunter. 

Peonaat  o.  Pennant,  cause  and  petitioxu 
Attorney-Gen.  v.  Trevan'ion. 
Stert  r.  Cooke. 

Blundeil  v. Gladstone,  4  oauaes,  fur.  din* 
Dew  t>.  Bernard. 
Rsb  V.  Palmerstoa. 

Hodgktnaon  «.  Barrow,  far.diza..  and  eoita* 
Skoru  Coliboom  V.  CoHng 
Fenn  «•  Edaaonds. 
LaagtOB  V.  Laagton,  3  canaai. 
Shorty  Parkin  o.  Knight,  fnr.  dirs*  and  costs. 
Biggins  V.  Francia. 
Gowar  v.  Bennett,  fur.  dixs* 
WalUs  r.  Wallis. 
Fabner  v.  I^almer.. 
Pawson  o.  Smith,  2  csmes 
vswiei  V,  StOfgis* 
Douhtfirev.  Elworthy,  fur.  dirs. 


Mackreth  v.  Williams,     ditto. 
Hickson  v.  Smith,  at  defi.'8  request. 
Askew  V.  Peddle,  fur.  dirs.  and  costs. 
Palmer  v.  Pattison  ditto. 


Ftce^ianctllor  Kntgjj^  ISnuc. 

OAUSBS,  FtJRTHBR  DIRECTIONS,  AND  JKXCSPTIONS. 

Brydges  v.  Bacon,  dem. 

M\er  Hilary  Term,  Hobson  v.  Everett,  Hobsoa 
B.  Ferraby,  Ferraby  v.  Hobsoa,  Ferraby  v.  F«rraby. 

Jan  14tA,  Christie  r.  Hodges,  Ditto  v.  Ditto. 

To  fix  m  day.  Satherland  v.  Csoike,  Sanaa  v.  Jack- 
son, fur.  dirs.  and  costs. 

Jan.  ft,  Hulkes  v.  Hulkes. 

Duke  V.  Bamett. 

Garside  v.  Edwards* 

Hadfield  v.  Ditto. 

Jan.  14th,  Dobson  v.  Austen. 

Pierce  v.  Franks. . 

Early  v.  Benbow. 

Goodwin  «.  Goswe(L 

Lloyd  V.  Waring. 

Pattison  v.  Pattison. 

Watts  V,  Hyde. 

Batler  «.  Powis,  for<  dirs.  and  eosts  and  petn. 

S,  0.,  Da  vies  v.  Price. 

Coekshott  V.  Coeksfaott. 

Le  Blanc  v.-  Le  Blane. 

Jan.  12th,  Biiliog  v.  WaM>,  exons.  pt.  hd. 

Ditto  V,  Ditto,  for.  dirs* 

Farquharaon  v.  Cave. 

Shielda  v.  Bottcber. 

Relfe  t>.  Pocock. 

Wilkinson  r.  F.arie 

Watts  V.  Spottiswoode* 

Taylor  v.  Butler. 

Nixson  V.  Few,  fur.  dirs.  and  oosts. 

Edwards  o.  Edwards,  Sanaa  v.  Williams,  Same  v. 
Serle,  fur.  dirs.  and  costs. 

Burkett «.  Ransom,  exons. 

Attfield  V.  Williams. 

Freer  v.  Lafargue. 

I«aw  V,  Jackson. 


CAUSES,  FURTHER  DIRECTIOXS,  AND  EXCEPTIONS. 

When  suppL  bill  $et  down,  Adie  v.  WalFord,  Wti- 
ford  V.  Adie. 

To  €tpfly  f  L.  C.    Ad^inson  v,  Boyes. 

Blay  V.  Skipwortb,  fur.  dirs.  and  costs. 

Evans  V.  Evans. 

Goodridge  v.  Honeywill,  Goodridge  v.  Blaek- 
stonow 

Coope  V.  Carter. 

Paternoster  v.  Paternoster. 

Jones  e.  Rose. 

Ward  a.  Baasett,  Ward  v,  Heara,  Ward  ».  Ben- 
son. 

AUeoo.  Anderson. 

Jan,  Itth,  Edwards  u.  Dodd,  Same  ir.  Bosanqnet, 
fur.  dirs.  and  coats. 

Shrewsbury  u.  Hornby,  ditto. 

Jan,  Itth^  Bamea  v.  Barnes,  ditto. 

Jan,  11th,  Hooper  u.  Hill. 

Jan,  l^tA,  Moore  0.  Nowimffl,  Ssme  «•  Stsffiird, 
for.  dirs.  and  ooats. 

Barnes  v.  Johnson. 

Morse  ».  Tvcker,  Same  »,  Geerge/Same  ir*  'I>w 
ker,  fur.  dirs.  and  costs. 
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MHckinnej  v,  Jones,  ditto. 

Wilkin  V,  Townahend, 

Lambeth  v.  ^Villetts. 

Wilson  V,  Wilson. 

Pendergast  o.  Lushinfirton,  for.  dirs.  and  costs. 

Catbrow  «.  Ede,  Same  o.  Cathrow. 

Chandler  v.  Brittan,  Same  v.  Shepherd. 

Newton  v,  Sadler. 

Hudson  V.  Dung^irorth,  Same  o.  Wilson. 

Leek  v.  Porter. 

Brookes  v.  Cotes. 


QUEEN'S  BENCH  CAUSE  LIST. 


Hilary  Term,  1846. 
For  Saturday,  Jan.  17. 

£ng/an(2.  —  Robert  Campbell  als.  and  another 
o.The  Queen  in  error. 

Birmingham, — The  Queen  y.  The  Churchwar- 
dens, &c.  of  Birmingham. 

Yorkshire.  —  The  Queen  v.  The  Inhabitants  of 
Seammonden. 

Sussex. — The  Queen  v.  Christopher  Nevill,  elk. 

Herts.— 'The  Queen  «.  James  Smith. 

Yorkshire.  —The  Queen  v,  David  Smith. 

Essex.-^The  Queen  v.  H.  .T.  Coojers  and  others. 

London,'— The  Queen  v.  William  Innes. 

Durham. — ^The  Queen  v.  Surrejors  of  the  High- 
ways of  the  Township  of  Westoe. 

kent. — The  Queen  «.  The  Mayor  of  Sandwich. 

Kent. — ^l*he  Queen,  v.  George  Buchanan. 

Middlesex.  ^~'Vhe  Queen  v.  The  Inhabitants  of 
Mile  End  Old  Town. 

Salop. — The  Queen  p.  The  Inhabitants  of  Gour- 
ton. 

Cornwall, — The  Queen  v.  The  Inhabitants  of  St. 
Gennys. 

Yorkshire, —  The  Queen  v.  Joseph  Foster. 

Devon.— The  Queen  v.  The  Inhabitants  of  High 
Bickington. 

Devon, — ^The  Queen  v.  The  Inhabitants  of  Ash- 
burton. 

Middlesex.— The  Queen  v,  William  Bond,  Esq. 

WiUs,— The  Queen  v.  The  InhabitauU  of  Brad- 
ford. 

Middlesex. — ^The  Queen  v.  Thomas  Paynter.Esq. 

Kent, — ^The  Queen  v.  The  Mayor  of  Dover.    . 

Yorkshire,  —  The  Queen  v.  The  Inhabitanu  of 
Keighley. 

Ely.^The  Queen  «.  The  Inhabitants  of  Chatham, 
Kent. 

Yorksliire.^  The  Queen  v.  The  Inhabitants  of 
Northouram. 

Devon, — The  Queen  v.  The  Inhabitants  of  Newton 
Ferrers. 

Surrey. — The  Queen  v.  The  Churchwardens  of  St. 
Mary,  Lambeth. 

Leicestershire, — ^The  Queen  v.  The  Inhabitants  of 
Radcliffe  Culey. 

Lincolnshire. — The  Queen  v.  The  Trustees  of  the 
Kiver  Welland. 

Huntingdtmshire. — The  Queen  v.  The  Inhabitants 
of  Moles  worth. 

Devon, — The  Queen  v*  The  Inhabifants  of  Holne. 

Essex. — The  Queen  v.  The  Inhabitants  of  Saffron 
Waldon. 

Bucks, — ^The  Queen  v.  The  Churchwardens,  &c., 
of  Aylesbury  with  Walton. 


Worcestershire. — The  Queen  v.  The  InhsUtaots 
of  St.  Peter,  Droitchurch. 

Middlesex,— The  Queen  v.  The  Inhabitants  of  St. 
GileS'in-the- Fields. 


SITTINGS  OF  THE  LORD  MAYOR'S  AXD 
SHERIFFS'  COURTS,  &c.  1846. 


LORD  M A YOR'a- COURTS. 


1846,  January  24. 
February  JO. 
March  ii. 
April  SI. 
Mays. 


1846,  June  17. 
»  July  «7. 
September  iS. 
October  20. 
Norember21. 


sas riffs'  coumts. 


1846,  January  8, 15,  22. 
Feb.5,  12,  19,26. 
March?,  19,28. 
April  4,  23,  30. 
May  9,  14,  28. 
June  4, 13,  25. 


1846,  July  9,  23, 30. 
Aug^ust  15. 
September  19, 24. 
October  8,  24. 
Nor.  12, 19, 26. 
Dec.  3, 12, 17. 


THE  EDITOR'S  LETTER  BOX. 

Our  farther  extended  space  enabled  us  last 
week  to  devote  no  less  than  twelve  pages  to  the 
Analytical  Digest,  and  but  for  the  sittings  and 
cause  papers,  we  should  have  given  almost  all 
our  usual  variety  of  original  articles  and  in- 
formation. In  the  present  number  the  Digest 
has  scarcely  encroached  on  the  other  parts  of 
the  work. 

By  this  new  arrangement  our  readers  win 
have  in  each  half-vearly  volume  about  100 
pages  more  than  hitherto,  composed  of  matter 
wMch  we  trust  will  be  deemed  peculiarly  valu- 
able, so  arranged  as  to  be  conveniently  perused 
from  week  to  week,  and  by  a  table  of  titles  auod 
list  of  cases,  readily  referred  to  at  the  end  of 
each  volume.  The  notes  on  these  cases  will 
follow  without  delay. 

•*  A  New  Subscriber"  is  referred  to  the  In- 
corporated Law  Societv^  where  a  room  is 
appropriated,  once  a  week,  for  legal  discussion 
by  the  articled  clerks  of  members. 

"  A  Student "  should  send  his  suggestioiu 
and  his  name  to  the  Secretary  of  the  Law 
Society. 

"  An  Attorney  of  the  Palatine  Courts  "  will 
find,  we  believe,  that  it  is  not  matter  of  suppo' 
sition,  but  of  fact,  that  the  stamp  duty  of  120/. 
is  required  on  the  admission  of  a  Palatine 
attorney  itiio  the  superior  courts  at  Westmin- 
ster, though  60/.  mav  have  been  previously 
paid.  We  have  not  neard  of  the  aecision  to 
which  he  refers. 

We  shall  be  able  to  give  a  full  report  in  oar 
next  number  of  the  judgment  of  the  Master  of 
the  Rolls  on  the  petition  of  Mr.  Cotton,  relating 
to  the  fees  of  banisters'  clerks.  His  lordship 
said  it  did  not  appear  necessary  to  make  an 
order  upon  what  was  under  the  control  of  the 
parties  or  their  solicitors,  and  which  they  migbt 
pay  or  not  at  their  option,  and  upon  which 
counsel  themselves  were  able  to  prevent  dis- 
putes. The  petition  was  dismissed  without 
costs;  and  we  understand  the  fee  in  question  has 
been  returned. 


Kf^t  Hegal  ®b0et^et« 


SATURDAY,  JANUARY  24,  1846. 


^  Quod  magit  ad  km 
Pertlnet,  et  neadie  malnm  est,  agitamni.** 

HORAT. 


THE  BENCHERS  OF  THE   INUfER 
TEMPLE. 


'  The  Bar  is  in  many  respects  a  peculiar 
and  anomalous  profession.  The  conduct 
of  its  members  in  the  discharge  of  their 
professional  duties,  is  influenced  bv  various 
regulations,  rather  understood  and  implied, 
than  expressed  or  authoritatively  pre- 
scribed. Many  of  those  regulations — the 
result  of  extensive  experience,  and  founded 
on  principles  equally  beneficial  to  the 
public  and  the  profession— are  neverthe- 
less of  a  nature  which  it  would  not  be 
easy  to  render  intelligible,  much  less 
satisfactorily  to  explain  to  the  general 
public.  For  this,  amongst  other  reasons, 
when  a  collision,  which  appeared  to  many 
considerate  members  of  the  profession  to 
have  been  unnecessarily  produced,  but 
which  is  now  happily  and  properly  ter- 
minated, took  place  between  a  portion  of 
the  circuit  bar  and  the  newspaper  press, 
we  refrained  from  taking  any  part  in  the 
discossion ;  not  that  we  felt  any.  difficulty 
in  formmg  an  opinion  on  the  subject 
matter,  or  were  regardless  of  the  con- 
sequences  of  the  quarrel,  but  because  we 
conscientiously  believed  that  the  honour 
and  interests  of  the  profession  were  best 
consulted  by  abstaining  from  such  a  dis- 
cussion. 

Entertaining  these  views,  we  advert, 
confessedly  with  some  reluctance,  to  cer 
tain  recent  proceedings  of  the  benchers  of 

the  Inner  Temple,  which  have  unfortu- 
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nately,  though  perhaps  necessarily,  be» 
come  the  subject  of  observation  beyond 
the  limits  of  the  profession.  The  species 
of  governmental  control  exercised  by  the 
benchers  of  the  several  inns  of  court  as 
respects  the  bar,  renders  the  constitution 
and  proceedings  of  those  bodies  of  great 
professional  and  public  interest.  As  suc- 
cinctly stated  in  a  document  to  which  we 
are  about  to  direct  attention,  <Uhey  are 
the  trustees  of  large  funds,  as  well  as  the 
arbiters  of  the  discipline  and  professional 
honour  of  the  bar,  and  they  are  invested 
with  the  power  of  allowing  or  rejecting 
claims  for  admission  to  the  bar,  and  of 
disbarring  any  member  of  it  who,  in  their 
judgment,  has  been  guilty  of  misconduct.** 
That  the  peculiar,  extensive,  and  delicate 
powers  conceded  to,  we  apprehend,  rather 
thai)  directly  bestowed  upon,  the  benchers 
of  the  inns  of  court,  have  been  exercised 
with  exemplary  moderation  and  prudence 
for  a  long  series  of  years,  is  tolerably 
manifest,  when  it  is  considered  how  rarely, 
and  at  what  distant  intervals,  the  discharge 
of  those  functions  has  occasioned  anr 
complaint,  whether  well  or  ill  foundeo* 
This  result  is  mainly  to  be  ascribed  to  the 
constitution  of  the  governing  bodies ;  and 
any  resolution  which  operates  to  exclude 
particular  individuals  from  the  bench  of 
the  inn,  must  sooner  or  later  alter  the 
character  of  the  institution. 

The  benchers  of  all  the  inns  of  court 
are  self-elected,  but  the  mode  of  election 
to  the  bench  of  the  Inner  Temple  is  necu* 
liar  to  that  inn :  it  is  by  ballot,  and  one 

lo 
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black  ball  excludes.     When  this  objection- 1  that  the  benchers  should,  without  hesita- 
able  and  invidious  mode  of  election  was  I  tion  or  unnecessary  delay,  adopt  a  sugges- 


established  at  the  Inner  Temple,  has  not 
been  stated,  but  the  fact  of  its  existence 
has  only  become  known  to  the  great  body 
of  the  profession  by  recent  events.  It 
had  been  the  uniform  practice  in  the  Inner 
Temple,  as  well  as  the  other  inns  of  court, 
to  elect  to  the  dignity  of  beochers  those 


tion  respectfully  made  to  them  by  a  body 
of  gentlemen  whose  0{:inion  on  any  matter, 
we  are  satisfied,  the  benchers  would  be 
the  first  to  admit,  is  well  entitled  to  con- 
sideration. The  abandonment  of  a  mode 
of  election  which,  however  carefully  and 
conscientiously  acted  upon,  is  open  to  so 


members    or    the    profession    who    were  j  much  suspicion  and  misconstruction,  is  a 
honoured  by  the  Crown  with  the  rank  of' concession  to  the  feelings  of  the  profession 


which  tbe  benchers  of  the  Inner  Temple, 
we  trust^  will  gladly  make,  as  it  would  be 
equally  desirable,  in  order  to  protect  the 
character  of  those  who  exercise  the  power, 
as  well  as  those  who  may  hereafter  be 
subjected  to  it. 

2\>  the  Menoherg  vf  the  Honourable  Society  of 
the  Inner  Temple. 

The  undersigned  barristers  of  the  Inoer 
Temple  lake  the  liberty  of  requesting  the  atten* 
tion  of  the  bench  to  the  subject  of  the  present 
mode  of  election  to  the  offiee  of  beachac,  wbieh 
has  been  recently  brought  under  the  notice  of 
the  public. 

Tney  assume  the  mode  of  election  to  be,  as 
prenerally  supposed,  by  ballot,  and  that  one 
black  bdl  exeludoB. 

This  mode  off  election  hat  been  eeeeaonillf 
adopted  by  the  members  of  clube  fenaed  ex- 
clusively for  social  purposes ;  but  it  is  sub- 
mitted that  there  is  no  analogy  between  asso- 
ciations of  this  kind  and  the  bench  of  an  ina 
of  court  The  social  mtercourse  which  tak?s 
place  between  the  benchers  is  only  an  mddent 
to  their  ponthm.  They  are  constituted  for 
very  diffenent  purposes.  Tliey  enjoy  peculiir 
rights  and  advantages,  and  exefcise  fanetioiis 
of  great  importance  to  their  profession  and  the 
state.  They  are  the  trustees  of  large  funds,  as 
well  as  the  arbiters  of  the  discipline  and  pro- 
fessional henour  of  the  bar :  and  they  are  in- 
vested with  the  power  of  allowing  or  rejecting 
claims  for  admission  to  the  bar,  and  of  dis- 
barring any  member  of  it  who,  in  their  JDd|- 
ment,  has  been  guilty  of  sotaeonducL  It  is 
believed  that  no  other  instance  can  be  found 
of  a  body  with  similar  powers  and  duties,  to 
which  the  admission  is  not  either  of  right,  or 
to  the  office  of  bencher  at  the  Inner  j  by  some  mode  of  open  election. 
Temple  is  objectionable.  If  any  proof  I  The  undersigned  beg  leave  to  notice  one 
were  requhred  on  this  point,  it  is  fotind  in  I  ^^^  hto^  distinctian  between  the  case  of 
the  address  which  we  annex,  presented  »<*«»?«««  to  the  bench,  and  that  of  ad«ussion 

during  tlie  present  week,  to  the  benchers ''£,^3.  ^.^^'  ^,^  ***»*^^"-  ,^?  ^l^ 
^  siJ^i^*^  Tm^^^i^  -:JL«j  k      l  1 1"^  candidate  is  under  no  compulsion  to  rncor 

Of  the  faner  Tempk,  signed  by  above  one  |  the    chance  of  rejection:    be*^  encounters  the 
iMiBdred  barristers   of  tlie  society,  com- 1  ordeal  of  the  ballot  by  his  own  free  choice. 
4srng  a  majority  of  those  who  are  best .  Candidates  for  the  bench  are  very  differentlr 
— VB  to  tbe  profession  and  the  public.  |  circumstanced.    The  greater  mmiber  are  sncn 
entiments  we  entertain  on  the  matter ,'  ??    ^^^}^^  ^^^   horour   on   being    a] — '"^'^ 


Queen's  Counsel.  The  first  instance  of 
an  exception  from  wbat  had  previous!}' 
been  considered  the  rule,  occurred  only 
three  or  four  years  since,  when  the  name 
of  a  member  of  the  Inner  Temple,  prac- 
tising at  the  Chancery  bar,  and  who  had 
just  then  been  honoured  with  a  silk  gown, 
was  regularly  submitted  to  the  benchers  of 
that  inn,  who  declined  to  elect  him.  This 
has  been  followed  by  a  similar  instance 
within  the  last  year,  the  rejected  candidate 
for  the  bench  having  been  honoured  with 
a  ailk  gowii»  and  practisn^  at  the  conomi 
knr  bar.  The  gonads  of  icjactiosi  « 
"kotk  those  casea  are  oidj  knowvi  through 
public  riMiovr;  end  Yoepeet  ibr  tlie 
benchers  of  the  Inner  Temple,  as  well  as 
a  sense  of  justice  to  tbe  r^ected  candi- 
dates, preclades  as  from  giving  extended 
publicity  to  statements,  the  accuracy  of 
wkiok  we  possess  no  aoeans  of  inveati- 
^feing.  It  may  be  aafely  asserted,  kow« 
ever,  that  in  the  minds  of  a  large  number 
of  the  members  of  the  profession,  the 
alleged  grounds  of  exclusion  do  not  afford 
an  adequate  justification  forthe  annoyance 
and  mortification — we  shall  not  say  borai- 
Hation  —  which  the  proceedings  of  the 
bench  has  oocasiooed  to  the  rejected  can- 
didates. Without  professing  to  decide 
upon  the  merits  of  ei«)her  ot  the  cases 
alluded  to,  we  do  not  hesitate  to  state. 
that  the  discussion  of  those  cases  has 
created  ao  almost  nnaniaaoua  opinion  in 
the  profession^  that  tbe  mode  of  election 


espression  of  an  earsest 


d  I  cannot  claim  it  in  the  Inner  Temple  widioufc 
wisii,  running  the  risk  of  iajurioua  exclusion  by  ^6 


L' 


Lectures  on  the  Real  PreperUf  Amendment  AcU 


25& 


secret  act  of  a  single  bencher.  It  is  respect 
fiilly  fiubraittedy  that  it  is  no  ordinary  grievance 
ibr  men  to  whom  an  honourable  estimation  is 
(^  the  highest  consei^nence,  to  be  exposed  to 
80  painfi^  an  alternative. 

That  the  rale  under  consideration  had  never, 
so  far  as  the  undersigned  are  aware,  been  acted 
npn  at  all  until  a  very  recent  time,  is  a  strong 
proof  of  the  moderation  and  hononrable  prin- 
ciple which  have  governed  the  conduct  of  the 
bench^— ra  strong  proof,  confirmed  by  the  ex- 
perience of  the  other  inns  of  court,  (where  the 
rule  does  not  exist,)  that  it  is  unnecessary,  — 
but  assuredly  no  argument  in  favour  of  it ;  for 
it  is  impossible  not  to  foresee  that,  when  once 
such  a  role,  after  long  lying  dormant,  is  prac- 
tically revived,  its  apnhcation  wiU  probably  be 
repealed,  and  certainly  feared. 

The  undersigned  are  sincerely  anxious  that 
they  may  not  be  considered  as  actuated  by  any 
^urit  ot  undue  interference.  Such  a  repre- 
sentation as  the  present  cannot,  in  their  opimon, 
be  considered  improper  in  a  matter  in  which 
any  member  of  this  inn  ma^  at  some  future 
day  have  a  direct  personal  mterest.  Nor  do 
they  ifuestion  the  power  claimed  by  the  bench- 
en~gieat  as  it  is — erecting  them,  in  a  certain 
sense,  into  a  court  of  appeal  from  the  Lord 
Chancellor's  appointments.  The  object  of  the 
present  apphcation  is  merely  to  press  the  expe- 
diency and  justice  of  establishing  a  better 
method  of  exercising  that  power;  and,  with 
this  view,  the  undersigned  pray  the  benchers 
to  take  into  consideration  the  speedy  adoption 
oi  such  mode  of  election  as  they  shall,  in  their 
wisdom,  think  best  adapted  to  maintain  at 
once  their  own  independence  and  protect  can- 
didates from  being  excluded  on  insufficient 
grounds. 

bmer  Tempk^  JaTsuarf,  1846. 


LECTURES  ON  THE   REAL   PRO- 
PERTY AMENDMENT  ACT. 

Mr.  Cat  ley  Shad  well,  on  comroenc- 
ing  his  6Ui  Lecture,  obs^ves,  that  since 
the  passing  of  the  4  &  5  Vict.  c.  21,  en- 
titled '<An  Act  for  rendering  a  Release 
as  effectual  for  the  Conveyance  of  Freehold 
Estates  as  a  Lease  and  Release  by  the 
same  parties,"  the  old  form  of  convey- 
ing by  two  deeds,  the  lease  and  ,ihe  re- 
lease, had  been  almost  entirely  laid  aside, 
and  the  conveyisuice  by  the  single  deed,  a 
statutory  release  with  a  reference  to  the 
act,  substituted  in  iu  place. 

To  this  act,  however,  there  were  two  objec- 
tions;—one,  that  it  did  not  apply  to  the  case  of 
cofDorations;  for  a  corporation  which  previously 
had  always  been  made  to  convey  by  feoffment 
and  livery  of  seisin^  not  being  considered  to  have 
the  power  of  conveying  by  lease  and  re^ 
lease,  of  course  could  not  be  allowed  to 
convey  by   the  form  given  by  the  statute, 


which  was  only  a  substitute  for  lease  and  re- 
lease. The  other  objection  was,  that,  as  to 
make  the  release,  the  single  deed,  .available,  it 
was  necessary  that  it  should  contain  a  distinct 
reference  to  the  statute,  it  must  now  and  then- 
happen  from  careless  or  unskilful  practice,  that 
a  deed  would  be  inoperative  from  the  omission, 
of  the  reference,  and  that  this  was  a  eonse- 
ouence  which  it  would  be  proper  to  prevent,. 
These  objections  to  the  Lease  for  a  Year 
Act,  the  repealed  statute,  the  Transfer 
of  Property  Act,  attempted  to  deal  with, 
but  in  the  opinion  of  the  profession  not  suc- 
cessfully. The  way  in  which  the  present  act, 
met  them  was  extremely  ingenious,  and  as  far 
as  the  lecturer  could  see,  efi^tive ;  but  at  first 
sight  it  certainly  did  appear  somewhat  singular. 

The  2nd  section  of  the  Real  Property  Amend- 
ment Act,  8  &  9  Vict.  c.  106,  enacted  "That 
after  the  1st  of  October,  1845,  all  corporeal 
tenements  and  hereditaments  should,  as  re- 
garded the  conveyance  of  the  immediate  free»  , 
hold  thereof,  be  deemed  to  lie  in  ffrant  as  well  / 

in  livery. 

The  characteristic  difierence  hitherto  between 
corporeal  and  incorporeal  hereditaments  had 
been,  that  while  corporeal  hereditaments, houses, 
and  land,  could  be  conveyed  onlv  by  public, 
actual,  visible,  bodily  transfer, — tne  livery  of 
seisin,  as  it  was  called,— or  by  those  deeds 
which  the  ingenuity  of  lawyers  had  invented 
as  a  mode  of  evading  the  necessity  of  livery  of 
seisin,  of  which  the  lease  and  release  were  the 
principal ;  incorporeal  hereditaments,  an  an- 
nuity, a  right  of  way,  or  a  right  of  presentation 
to  a  living,  &c.,  which  exist  only  in  the  mind'a 
eye,  and  did  not  admit  of  being  seen  or  felt,  and 
consequently  were  incapable  of  being  the  sub- 
ject ot  livery  of  seisin,  had  from  the  earliest 
times  had  the  peculiarity  of  being  conveyed  by 
deed  alone,  and  were  incapable  of  being  con- 
veyed in  any  other  manner,  and  the  proper 
deed  by  which  they  were  conveyed  was,  the 
simple  deed  of  gift  or  grant  as  contradis- 
tinguished from  the  feoffment  and  hvery,  the 
bargain  and  sale,  the  covenant  to  stand  seised, 
or  the  lease  and  release.  This  difference  was 
expressed  by  saying,  that  corporeal  heredita- 
ments lie  in  livery  and  incorporeal  heredita- 
ments lie  in  grant.  To  say,  therefore,  that 
henceforth  corporeal  hereditaments  should,  as 
far  as  regarded  conveyance,  thenceforth  he  in 
grant,  was  to  say,  that  like  incorporeal  here* 
ditaments  they  might  be  conveyed  by  the  deed 
of  gift  or  grant  alone,  which  formerly  they 
could  not  be.  It  did  seem  a  Uttle  odd  at  first 
to  enact,  that  words  which  formerly  meant  one 
thing  should  thenceforth  mean  another  thing, 
but  any  such  criticism  was  overbalanced  by  the 
convenience  of  the  device,  meeting,  as  it  didy 
completely  the  two  objections  that  there  were 
to  the  Lease  for  a  Vear  Act.  For  corpora^-* 
tions,  who,  like  individuals,  could  convey  in«, 
corporeal  hereditaments  by  deed  of  grant,  might 
now  also  by  deed  of  grant  convey  corporeal 
hereditaments »  and  no  new  statutory  form  of 
deed  being  created,  the  necessity  for  the  refer* 
lence  to  the  statute  was  done  away  with. 
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Mr.  Bellenden  Ker,  in  his  letter,  after 
stating  the  several  objections  that  had  been 
taken  to  the  corresponding  enactment  of 
the  repealed  statute,  said, — 

"  The  general  object  of  section  2  of  the  pro- 
posed biU  is  the  same  with  that  of  the  corre- 
spon^ng  section  of  the  Transfer  Act,  namely, 
to  give  to  all  freehold  lands  in  possession  the 
capacity  of  being  transferred  without  any  of 
those  forms  or  solemnities  which  occasion  ex- 
pense and  trouble,  but  have  no  essential  con- 
nexion with  the  act  of  transfer.  A  large  class 
of  freehold  hereditaments  is  by  the  existing  law, 
and  has,  from  the  remotest  antiquity,  been  in- 
vested with  this  capacity  to  the  extent  of  being 
transferable  by  the  observance  only  of  those 
forms  or  solemnities  which  are  included  in  the 
execution  of  an  ordinary  deed.  The  heredita- 
ments  so  circumstanced  are  technically  said  to 
lie  in  grant,  while  the  hereditaments  to  which 
the  law  has  hitherto  denied  the  capacity  of 
being  transferred  by  deed,  are  technically  said 
to  lie  in  livery.  It  has  never  been  proposed 
that  the  class  of  property  with  which  this  sec- 
tion deals,  should  be  made  transferable  by  any 
mode  less  formal  than  a  deed.  Wc  have, 
therefore,  considered,  that  the  most  direct  and 
the  most  simple  means  of  obtaining  the  object 
proposed,  is  to  impart  to  corporeal  heredita- 
ments, that  is,  to  hereditaments  which  lie  in 
livery,  only  the  capacity  of  being  transferred  by 
deed,  by  providing,  that  as  regards  the  con- 
veyance of  the  immediate  freehold  thereof,  they 
shall  be  deemed  to  he  in  grant  as  well  as  in 
livery.  The  effect  of  the  clause  will  be  to  ren- 
der a  reference  to  the  Lease  for  a  Year  Act  of 
4  &  5  Vict.  c.  21,  unnecessary  in  the  case  of 
corporeal  hereditaments. 

Mr.  Davidson,  in  his  Precedents  of  Con- 
veyancing, 2nd  edition,  p.  59,  after  point- 
ing out  the  doubts  and  difficulties  that 
related  to  the  corresponding  part  of  the 
repealed  statute,  summed  up  his  observa- 
tions on  the  2nd  section  of  the  present 
statute  thus : — 


"The  new  act  does  not  abolish  any  of  the 
ancient  modes  of  conveyance,  but  only  extends 
the  power  of  conveying  bv  grant  to  the  immedi- 
ate freehold  of  corporeal  hereditaments ;  it  will, 
therefore,  fetill  be  open  to  the  practitioner  to 
convey  by  lease  and  release,  or  by  a  release  re- 
fernng  to  the  statute  4  &  5  Vict.  c.  21,  or  by 
feoffment  with  livery  of  seisin  or  bargain  and 
sale  inroUed ;  but  the  superior  convenience  of 
conveying  by  grant,  will  probably  immediately 
and  completely  throw  all  other  modes  of  con- 
veyance  out  of  use." 

The  new  act  came  into  operation  on  the  Ist 
October,  1845,  and  if  Mr.  Dandson's  account 
of  this  section  be  correct,  they  ought  all  to  be 
using  the  form  that  this  act  allows  of,  and  Mr. 
ShadweU  said  he  had  nothing  to  say  against 
the  section;  it  appeared  to  him  to  effect  its 
object,  but  nevertheless,  he  must  confess,  that 
m  his  own  practice  he  had  not  as  yet  settled 


any  drafts  according  to  it.  Though  he  did  not 
himself  see  any  objections  to  the  clause,  it  did 
not  therefore  follow  that  subtler  heads  than  bis 
own  might  not  discover  them,  and  accordingly, 
till  he  saw  clearly  what  others  were  doing,  he 
should  continue  as  before  to  make  his  reference 
to  the  Lease  for  a  Year  Act,  which  was  only  the 
addition  of  half  a  doaen  words. 

As  rmrded  corporations,  the  alteration  vas 
of  considerable  importance  in  practice,  patti- 
cularly  as  to  the  freehold  leases  which  thej 
were  perpetually  muting,  and  which  hitheito 
had  always  been  by  feoffment  and  fivcry,  but 
which  now,  under  the  new  act,  might  be  by 
deed  of  grant  only. 

The  question  as  to  the  imposition  of  the  lease 
for  a  year  stamp,  in  addition  to  the  conveyance 
stamp,  appeared  to  remain  in  the  same  podtioo 
as  it  was  on  the  passing  of  the  Lease  for  a  Year 
Act.  Under  the  present  act,  wherever  it  wonld 
have  been  previously  necessary  to  con?eyby 
lease  and  release,  there  the  lease  for  a  year  stamp 
must  be  affixed,  where  there  was  no  such  ne- 
cessity it  might  be  omitted. 

The  progressive  duty  stamp  on  the  lease  for 
a  year  was  never  required  in  any  case;  a  doubt 
as  to  the  necessity  of  impoeing  it  under  the 
repealed  statute,  (though  a  most  preposteroiu 
one,)  was  one  of  the  difficulties  that  prevented 
the  repealed  statute  from  working  properly  in 
practice. 

As  this  2nd  section  related  to  a  point  of  im- 
mediate practice  in  the  alteration  otconreyanc- 
ing  forms ;  the  lecturer  said,  he  had  stated  vhat 
had  occurred  to  him  upon  it  at  greater  length 
than  perhaps  its  intrinsic  importance  deserved. 
The  letter  of  the  learned  framers  of  the  act  to 
which  he  had  so  often  referred,  and  the  works  of 
Mr.  Davidson  and  Mr.  Neale,  contained  together 
such  an  ample  commentary  upon  the  act,  that 
he  should  thmk  it  a  work  of  supererogation  to  go 
again  over  0)e  ground,  that  they  had  so  well  oc- 
cupied, either  by  citingpassagesnromtheir  works 
or  oyreproducingtheir  observations  in  other  lan- 
guage, and  he  should  confine  himself,  therefore, 
to  points  which  appeared  to  him  thev  had  ather 
not  touchvfd  upon  or  not  explainea  with  suffi- 
cient fulness,  or  in  which  he  had  the  misfortune 
to  differ  fVom  them  in  opinion. 

One  of' the  points  then  of  the  new  sta- 
tute to  which  Mr.  ShadweU  wished  to 
draw  attention,  was  the  power  given  by 
the  6th  section  of  dutpoHng  by  deed  of  a 
right  oftntry. 

Under  the  law  as  it  stood,  previous  to  the 
late  alterations,  the  rightful  owner  who  bad 
been  dispossessed  of  his  estates  could  neither 
devise  his  rights  by  will  nor  dispose  of  them  by 
deed. — He  could  not  dispose  of  them  by  will.— 
This  appealed  to  have  been  settled  after  much 
discussion  and  considerable  opposition,  by  the 
case  of  Goodright  v.  Forrester,  8  East,  564. 
In  that  case  there  being  a  tenant  for  life  with 
reversion  to  another,  the  tenant  for  life  levied 
a  fine,  ccme  ceo,  &c.  which  had  the  effect  of 
dispossessing  the  reversioner  of  his  ^reversion 
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and  tonuiig  it  into  a  mere  light  of  entry:  while 
ao  dispoeeeaeed,  he  made  hia  wiU,  devising  the 
property^  and  whether  that  waa  a  good  devise 
was  the  qneation.  There  waa  a  division  of 
opinion  among  the  jndaea:  Sir  James  Mana- 
fieid,  the  Cluet  Juatice,  holding  that  the  devise 
""^  good,  the  other  judges  that  it  was  not. 
The  case  waa  decided  u^n  another  point.  But 
it  has  alwaya  heen  eonaidered  that  tne  majority 
of  the  jodgea  were  in  the  right  in  holding,  that 
a  light  of  entry  waa  not  capable  of  being  de- 
vised by  wilL  Mr.  Jarman,  voL  1,  p.  4%  citea 
this  case  as  an  authority  for  the  proposition. 
He  dtea  also  to  the  same  effect.  Cave  v.  Hoi- 
fordy^Ves.  669;  Attorney-General  y*  Vhors, 
8  Ves.  282»  (which  gives  the  opinion  of  Lord 
Eldon) ;  Doe  d.  Souterr.  HaU,  2  JDowl.  &  Ry.  38. 

The  new  atatate  of  wiUa  altered  the  law  and 
settled  thia  question,  as  £ur  aa  deviaea  went,  by 
enacting  in  the  general  enabling  clauae,  that 
the  power  of  devising  should  extend  '^  to  all 
rights  of  entry  for  conditiona  broken  and  other 
righto  of  entry."    1  Vict.  c.  26,  a.  3. 

There  could  not,  the  lecturer  thought,  be  any 
question  that  it  waa  an  improvement  thua  to 
give  the  power  of  diapoung  of  righto  of  entry 
by  witf,  but  whether  or  no,  it  mu{ht  have  been 
ivoper  to  give  a  similar  right  or  disposing  of 
righto  of  entry  by  deed,  as  was  done  oy  the  act 
they  were  then  conaidering,  was  a  question  that 
appeared  to  admit  of  a  much  more  extended 
consideration. 

The'  6th  section  of  the  Amendment  Act, 
amongst  other  things,  provided,  that  after  the 
let  October,  1845,  '*  a  right  of  entry,  whether 
immediate  of  future^  and  whether  vested  or 
contingent  into  or  upon  anytenemento  or  here- 
ditamento  in  England  of  any  tenure,  may  be 
disposed  of  by  deed." 

The  difficulty  that  waa  likely  to  arise 
upon  this  part  of  the  act,  related  to  the 
bearing  that  it  might  have  upon  what  was 
alfirays  previously  understooid  to  be  the 
law  on  the  subject  of  maintenance  and 
champerty. 

Was  the  new  act  intended  to  alter  the  law  on 
these  subjects  ?  and  had  it  altered  it  ?  and  if  it 
had,  to  what  extent  ?  When  last  ^ear  he  was 
commenting  upon  the  correspondmg  part  of 
the  repealed  statute,  it  did  not  occuii  to  him 
that  these  words  bore  that  extended  significa- 
tion which  he  now  thought  it  to  be  verv  difficult 
to  deny  that  they  bore.  He  had  then  (ft)nnnedhim- 
self  wholly  to  the  consideration  of  righto^pf  entry 
for  condition  broken,  such  as  the  rights  of  the  les- 
sor  toenterupon  his  lessee  fornonpavmen^  of  rent 
or  other  breach  of  covenant ;  ana  such  righto 
of  entry,  it  did  appear  to  be  but  reasonable  that 
a  landlord  should  have  the  power  of  conveying 
to  a  purchaser  along  with  the  rest  of  the  estate. 
But  the  words  used  are  too  general  to  be  so 
restricted  in  their  meaning : — the  act  did  not 
indeed  say  like  the  statute  of  wills,  "  Righto  of 
entry  for  condition  broken  and  other  righto  of 
entry,"  but  it  said  generally  '*  a  right  of  entry," 
which  must  be  construed  to  mean  <*  any  right 
of  entry"    If,  however,  it  were  the  true  con- 


struction of  the  act,  that  it  enabled  a  person, 
though  dispossessed  of  his  property,  either  to 
sell  it  or  to  make  it  the  subject  of  a  mortgage 
or  other  arrangement  by  deed,  the  alteration 
was  a  considerable  one,  and  might  lead  to  im- 
portant conseouences.  Hitherto,  a  mere  claim 
or  title  to  landed  propertjr  could  not  be  sold. 
Under  the  old  feuoal  law  it  was  a  grave  offence 
even  to  attempt  to  do  it,  and  there  were  varioua 
pains  and  penalties  b;^  which  it  was  visited.  In 
our  modem  system,  mdeed,  we  never  heard  of 
these  pains  and  penalties  being  inflicted,  but 
nevertneless,  the  attempt  to  oSl  or  otherwise 
disposeof  ameredaimorrightto  land  had  hither- 
to always  been  resisted,  and  the  agreemento  and 
deeds  by  which  it  was  sought  to  carry  any  such 
arrangement  into  effect  had  been  set  aside  and 
treated  as  nugatory,  and  till  within  a  period 
comparatively  recent,  the  policy  of  this  part  of 
our  system  had  been  defended  and  approved  of 
by  the  commentators  on  our  laws  and  consti- 
tution. 

To  appreciate  rightly,  the  change  which 
it  appeared  that  this  late  statute  would  intro- 
duce into  the  law,  it  might  be  proper  to  take  a 
review  of  the  subject  as  it  previously  stood. 

To  buy  or  sell  a  tiUeto  land,  even  although  the 
title  turned  out  to  be  the  right  one,  was  an  of- 
fence, and  the  thing  could  not  be  done.  Co- 
Litt.  369  a.  The  buying  or  selling  of  tities  to 
land  appears  to  have  been  considered  as  one 
branch  of  the  offence  called  champerty,  camjii 
partitio,  division  of  the  field;  champerty 
Itself  being  one  of  the  kinds  of  the  genersd 
offence  of  maintenance,  which  was  that 
of  unlawfully  sustaining  or  supporting  a 
plaintiff  or  defendant  in  a  cause  pending  in 
suit,  by  word,  writing,  countenance,  or  deed ; 
and  it  was  said  that  champerty  was  the  most 
odious  species  of  maintenance.  2  Inst.  208, 
563.  Blackstone  describes  these  offences 
against  the  law,  and  iu  a  manner  that  leads 
one  to  suppose  that  he  approved  of  the  princi- 
ple upon  which  they  haa  oeen  prohibited.  To 
prohibit  one  man  from  buying  another  man's 
title,  or  supporting  another  man's  suit,  was  a 
policy  which  seemed  to  have  been  clearly  right 
m  the  times  of  our  early  history,  when  the 
great  fear  was,  that  of  the  strong  oppressing 
the  weak,  and  even  overaidng  the  court  of 
justice  in  which  the  weak  sought  for  redress ; 
and  what  so  ready  an  instrument  of  oppression 
in  the  hands  of  the  unscrupulous,  as  an  attack 
under  the  forms  of  law  ?  —  but  whether  the 
same  policy  that  was  right  formerlv  was  also 
right  then,  was  a  point  upon  wnich  there 
would  probably  be  great  difference  of  opinion : 
on  the  one  hand,  to  permit  the  selling  or  bar- 
gaining  about  tities  or  claims,  would  be  to 
encourage  a  great  deal  of  useless  litigation 
that  was  now  prevented ;  on  the  other,  to  pre- 
vent real  bond  fide  claimanto  from  rusing 
money  on  their  just  righto,  must  in  many 
cases  amount  verv  nearlv  to  a  denial  of  justice. 
Blackstone,  in  the  10th  chapter  of  his  4th 
volume,  in  treating  of  offences  against  public 
justice,  describee  maintenance  as  the  offence 
of  officious  intermeddling  in  a  suit  that  in  no 
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way  bdonfjfs  to  one,  by  mamtaiiuBg  or  assisting 
either  party  with  money  or  otherwise,  to  pro- 
secute or  aefend  it, — a  practice  that  was  greatly 
encouraged  by  the  first  introduction  of  uses. 
''This  is  an  offence  against  public  justice,  as  it 
keeps  alive  strife  and  contention,  and  perverts 
the  remedial  process  of  the  law  into  an  engine 
of  oppression.  And  therefore,  by  the  Roman 
law  It  was  a  species  of  the  crimen  falsi  to  enter 
into  any  confederacy  or  do  any  act  to  support 
another's  law  suit,  by  money,  witnesses,  or 
patronage." 

Of  champerty  he  says, — "Champerty,  eampi 
fartitio,  is  a  species  of  maintenance,  and  pun- 
ished in  the  same  manner,  being  a  bargain 
with  a  plaintiff  or  defendant,  campum  partire. 


so  to  speak,  had  been  preserved  by  oar  eoiats^ 
and  there  were  many  cases  to  be  found,  in 
quite  modem  times,  in  which  the  doctrine  was 
clearly  recognised,  that  no  contract  or  bargsm 
tainted  with  maintenance  or  champerty  corid 
be  allowed. 

The  principle  extended  to  personal  » 
well  as  real  property ;  thus,  in  Stevens  v.  Bag^ 
well,  15  Yes.  139>  the  subject  matter  was 
the  share  of  a  naval  officer  in  the  priae 
money  on  the  capture  of  a  fort  in  the  East 
Indies.  The  elaim  had  been  very  much  liti^ 
gated,  and  the  suit  being  an  expensive  one,  ^ 
representatives  of  the  officer,  who  was  then 
dead,'  entered  into  an  agreement  with  their 
prize  ^(ents  to  make  over  to  them  one-fifth  of 


to  dinde  the  land  or  other  matter  sued  for  what  might  be  recovered,  in  consideration  of 

between  them,  if  they  prevul  at  law,  whereupon  the  agents'  agreeing  to  guamtee  them 

the  champertor  is  to  carry  on  tbe  party's  suit  '  ^   "         -     —   - 

at  his  own  expense,    liius  champut,  in  the 

French    law,    signifies  a  similar   division  of 

profits,  being  part  of  the  crop  annually  due  to 

the  landlord  by  bargain  or  custom.    In  our 

■ense  of  the  word,  it  signifies  the  purchaainff 

of  a  suit  or  right  of  suing,  a  practice  so  much 

abhorred  by  our  kw,  that  it  is  one  main  reason 

whv  a  chose  in  action,  or  a  thing  of  which  one 

hatn  the  right  but  not  the  possession,  is  not 

assignable  at  common  law,  because  no  man  !  in  se,  that  the  prohibition  was  part  of  die  com- 

•hould  purchase  any  pretence  to  sue  in  an-  mon  law,  not  confined  to  courts  of  common 

other's  nght.    These  pests  of  civil  societv  that  law,  but  extending  also  to  courts  oi  equity. 


costs.  The  Master  of  the  Rolls,  2%r  William 
Grant,  decided  that  the  agreement  was  void 
from  the  beginning ;  he  said  that  it  amounted 
to  that  species  of  maintenance  whieh  is  called 
champerty,  vis.,  the  unlawful  maintenance  of  a 
suit  in  consideration  of  a  bargain  for  a  pefft  of 
the  thing  or  some  profit  out  of  it.  In  IFoZSrv. 
7%e  Duke  of  Portiand,  3  Ves.  501,  Lord 
Loughborough  said,  that  maintenance  in  gene- 
ral was  not  mabun  prohibiimn  merely,  but  i 


are  perpetually  endeavouring  to  disturb  tne  re 
pose  of  their  neighbours  and  officiously  inter- 
fering in  other  men's  quarrels,  even  at  the 
hazard  of  their  own  fortunes,  were  severely  ani- 
madverted on  by  tbe  Roman  law.  '  Those  who 
improperly  interfere  in  the  suits  of  others  for 
the  purpose  of  sharing  in  the  proceeds  of  the 
litigation  are  brought  within  the  operation  of 
the  Julian  law,  agamst  private  violence,'  and 
Ihey  were  punished  by  the  forfeiture  of  a  third 
part  of  their  goods  and  perpetual  infamy." 
(Pandects.) 

Champerty  and  maintenance  were  both  of 
them  offences  at  common  law,  2  Inst.  208. 
There  were  also  several  statutes  enacted  against 
the  3  Edw.  1,  1st  statute  of  West.  c.  26.  No 
officer  of  the  kins  shall  commit  champerty  to 
have  part  of  the  thing  in  question.  Same  stat. 
c.  28 — clerks  shall  not  commit  maintenance; 
and  there  were  several  others,  but  the  principal 
and  most  sweeping  statute  and  the  one  which 
in  express  words  prohibited  what,  if  this  inter- 
tation  of  the  statute  were  not  altogether  wrong, 
the  new  statute  allowed,  was  the  32  Hen.  8,  c. 
9.  This  Stat,  expressed  very  strongly  what 
was  the  ancient  feeling  on  the  subject  of  buying 
titles  to  land,  and  Mr.  Shadwell  quoted  the 
first  two  sections. 

In  modern  times  (he  said)  little  had  been 
heard  of  anything  being  done  under  the  penal 
provisions  of  this  statute,  although  in  Haw- 
tuns'  Pleas  of  the  Crown  there  are  a  great 
many  cases  cited  as  relating  to  this  subject, 
and  a  great  many  distinctions  taken  as  what 
was  and  what  was  not  within  the  meaning  of 


and  even  to  the  ecclesiastical  courts*  In  a  case 
also  cited  by  Lord  Eldon,  in  giving  judgment 
in  Wood  V.  Downes,  18  Ves.  p.  127i  there  was 
a  singular  instance  of  the  tendency  to  extend 
the  prohibition  against  maintenance  and  cham- 
perty to  the  utmost  limita.  Hie  lordship  grres 
the  case  thus: — "In  a  case  in  1767»  not  in 

Srint,  Strachan  v.  Srandon,  the  plaintiff,  bv 
escent  a  Swede,  but  bom  in  England,  claimed, 
as  heir  of  a  Swede,  a  large  estate  in  Sweden ; 
being  in  indigent  circumstances,  he  applied  to 
Willis,  an  attorney,  who  agreed  to  undertake 
his  cause  if  a  fund  could  be  procured.  A 
subscription  was  proposed,  and  Willis  became 
one  of  the  subscribers,  upon  these  terms :  tl^ 
the  plaintiff,  if  he  succeeded,  should  pay  the 
subscribers,  and  among  them  Willis,,  doobk 
the  suma  advanced,  and  if  he  failed,  the  sub- 
scribers were  to  lose  their  money.  A  bond 
was  given,  with  a  penalty  of  4,000/.,  and 
1,000/.  was  advanced.  That  caae  was  before 
Lord  Northington,  who  decreed  that  the  bond 
could  not  be  permitted  to  stand  as  a  securi^ 
for  more  than  the  1,000/.  actually  advance^ 
stating  in  his  decree,  that  this  tranaaction, 
though  not  strictlv  champerty,  was  so  near  it 
that  it  eould  not  oe  permitted  to  prevail,  de- 
claring that  it  savours  of  champer^,  and  is 
therefore  dangerous  to  public  justice.'' 

In  most  of  the  cases  cited,  the  patties  be- 
tween whom  the  iUe^^al  agreement  was  made 
stood  to  one  another  in  the  relation  of  attorney 
and  client,  or  principal  and  agent  But  it  was 
necessary  to  distinguish  the  doctrine  thai  re- 
gulated  transactions  between  attorney  and  clieDl, 


the  statute.    But  though  the  penal  jurisdiction  I  or  principal  and  agent,  from  this  doctrine  pio^ 
had  Oallen  into  disuse,  the  spirit  of  the  statute,  hibiting  maintenance  and  cbampeity.     Auf 
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coBTCjance  of  property,  whether  in  powesskra 
«r  not,  from  client  to  attorney,  or  from  princi- 
p«l  to  agent,  wonld  be  liable  to  be  considered 
as  inoperative,  except  as  a  security  for  what 
might  be  foond  due  on  a  balance  of  account. 
But  the  prohibiUon  of  maintenance  and  cham- 
perty stood  upon  a  very  different  ground. 

Tnere  was  one  case,  however,  on  this  doc- 
tiine  of  champerty  in  which  the  parties  did 
not  stand  in  any  such  relation  to  each  other. 
Hiat  case  was  Powell  v.  Knowler,  2  Atkyns, 
^4«  the  maripnal  note  of  which  was,  that 
^  where  a  person  undertakes  to  make  out  the 
title  of  another  to  an  estate,  and  is  to  have  a 
part  of  the  lands  as  a  satisfaction  for  his 
trouble,  though  the  agreement  for  this  purpose 
is  artfully  drawn,  in  order  to  keep  it  out  of  the 
atatutea  of  champerty,  he  will  not  be  entitled  to 
have  a  specific  performance  in  equity,  but  will 
be  left  to  bis  remedy  at  law." 

Other  cases  on  this  subject  were,  Harrin^ttm 
T.  Lom^r  3  My].  &  Ke«.  590 ;  White  r.  Gardi- 
wa-y  i  Teuge,  389 ;  Piise  v.  l*sse,  7  Claric  & 
Imnelly,  274 ;  BiU  r.  Smith,  5  B.  &  Cress. 
188;  SUmley  v.  Jonee,  7  Bing.  367. 

These  laws  against  matBtenaace  and  cfaam* 
perty  were  attacked  with  great  vigour  by  the 
late  Jeremy  Benthara,  the  great  opponent  of 
«D  legid  md  constiAutional  prejudices  of  the 
last  ceatoiy,  who,  in  hia  Defenee  of  Usury, 
Sad  edit.  p.  il7>  c  12,  covers  them  with  most 
unqiaring  ridicule.  He  giyes  an  instance,  as 
witUn  his  own  knowledge,  of  a  yoon?  man 
-who,  juet  i^n  his  coming  of  age,  had  been 
deluded  by  the  false  leprseentations  of  his 
guardian  into  conveying  to  him  an  estate,  of  the 
Talne  of  which  he  was  entirely  ignorant,  but 
who,  when  coming  to  the  knowledge  of  the 
real  cirennsstances,  and  seeking  to  be  relieved 
from  the  transactions  in  equity,  found  himself 
without  means  to  carry  on  the  suit.  He  found 
peraooa  willing  to  advance  him  the  money  at  a 
nigh  prenaium,  but  the  bsffgain  was  broken  off 
because  these  laws  prevented  any  such  bargain 
from  being  legaDv  made;  and,  in  consequence, 
he  was  compelled  to  submit  to  a  most  inade- 
quate compromise,  to  the  great  disgrace,  as 
Mr.  Bentbam  contends,  of  the  country  that 
maintains  a  law  so  unsmted  to  the  present 
state  of  society. 

The  Real  Property  Commissioners  appear  to 
hsve  taken  much  the  same  view  as  Mr.  Ben- 
tham.  In  their  first  report  they  say :  "  At 
present  the  true  owner  of  real  property,  while 
wrongfully  dispossessed,  is  not  allowed  to 
devise  or  transfer  it;  such  restraints,  we  think, 
may  be  safdy  relaxed.  In  rude  times  they 
haa  some  colour  of  poHcy,  as  they  tended  to 
prevent  wealthy  and  powerful  men  from  op- 
pressing persons  in  possession  by  acquiring 
litigious  claims  to  their  estates ;  they  have  long 
merely  operated  oppressively  to  persons  out  of 
poasession,  by  preventing  them  from  disposing 
of  their  property,  and  sometimes  depriving 
them  of  the  means  of  recovering  it.  The  laws 
of  champerty  and  maintenance  likewise  seem 
unsuited  to  the  present  state  of  society." 
As  to  devises,  the  lecturer  observed,  that  the 


recommendation  of  the  Real  Property  Com- 
missioners had  been  carried  out  by  the  new 
Sutute  of  WxUs ;  and  it  seemed  to  him  that 
their  other  recommendation  had  been  carried 
into  effect  by  this  present  statute,  at  least  to 
some  extent,  for  the  act  expressly  authorised 
what  the  act  of  Henry  8th  expressly  forbad, 
namely,  the  sdling  of  a  right  or  title  to  land. 
The  Real  Property  Commissioners,  it  will 
have  been  observed,  appear  to  treat  the  buying 
or  selling  of  a  title  to  land  as  something  dis- 
tinct from  champerty.  But  in  the  passage 
cited  from  Blaeketone  it  appears  to  be  Cieated 
as  one  kind  of  champerty,  and  so  also  in  the 
commentary  of  Lord  Coke ;  and  at  any  rate, 
the  statute  of  Henry  8,  which  expressly  pro- 
hibits the  buying  and  selliog  of  titks  toland  by 
a  variety  of  penalties,  at  the  same  tinae  refers  to 
and  confirms  all  the  previous  statutes  against 
champer^  and  maiBtenanee;  thus,  as  it  were, 
embedding  in  those  old  laws  this  buying  aivi 
selliug  of  titles  te  land.  Under  these  cireum- 
stances,  one  shoidd  have  expected  that,  in 
changing  the  law,  there  would  have  been  some 
reference  to  these  old  statutes,  and  that  if  not 
prepared  to  alter  the  whole  law  as  to  mainte- 
nance and  champerty,  at  least  there  would  have 
been  a  repeal  of  so  much  of  the  statute  of 
Henry  8th  as  prohibited  the  buying  and 
selling  of  titles  to  land.  In  these  diffi- 
culties the  letter  of  the  learned  framers  of  the 
statute  gave  no  assistance,  for  it  did  not  even 
allude  to  the  point,  nor  did  either  Mr.  Dandson 
or  Mr.  Neale  say  anything  on  the  subject 

In  this  silence,  the  lecturer  had  felt  half  iij- 
cllned  to  doubt  the  accuracy  of  his  own  con- 
struction, and  to  think  that  the  new  statute  did 
not  apply  to  rights  of  entry  on  estates  of  which 
the  owner  has  been  dispossessed.  But  still, 
there  the  words  were, — "  a  right  of  entry  may 
be  disposed  of  by  deed,**  and  there  was  nothing 
to  cut  them  down  to  rights  of  entry  for  con- 
dition broken.  His  opinion  on  tb:8  part  of  the 
act  was,  that  it  did  authorise  the  S3:.:ng  of  an 
estate  of  which  you  were  dispossessed,  if  in  the 
sale  there  were  no  reference  to  a  suit ;  but  that 
it  did  not  make  any  further  alteration  in  the  laws 
against  champerty  and  maintenance. 


BARRISTERS'     LERKS'  FEES 

We  refer  to  the  decision  of  the  Master  of  tbe 
Rolls,  at  p.  268,  post,  on  the  petition  of  Mr. 
Cotton.  Both  branches  of  the  profession  are, 
we  think,  much  indebted  to  the  Master  of  the 
Rolls  for  the  consideration  he  has  bestowed  on 
the  subject.  His  lordship,  seeing  he  had  no 
jurisdiction  in  the  particular  case  submitted  to 
him,  might  have  declined  to  pronounce  any 
opinion ;  but  he  has  gone  into  the  whole  ques- 
tion of  the  clerks*  fees,  and  his  judgment  will 
have  the  effect  of  preventing  much  unpleasant 
altercation  in  future.  The  bar,  reluctant  to 
interfere  in  such  matters,  wiU  now  be  relieved 
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from  rach  disputes,  which  were  calculated  to 
disturb  the  good  understanding  that  ought  to 
subsist  between  the  two  branches  of  the  pro- 
fession. These  fees  are  individually  of  small 
amount,  but  it  often  happens  that  comparative 
trifles  irritate  more  than  important  matters,  and 
we  are  glad  that  the  controversy  is  terminated 
by  this  judicial  operation. 

Mr.  Cotton  is  entitled  to  the  thanks  of  his 
brethren,  for  the  seal  and  perseverance  with 
which  he  brought  the  subject  before  the  court. 
We  believe  the  barristers'  clerks,  as  a  body, 
took  no  part  in  the  controversy,  and  are  satis- 
fied with  the  scale  of  fees  that  the  court  has 
sanctioned. 


MEMOIR  OF  THE  LATE  MR.  JUSTICE 
STORY. 

^  We  have  delayed  our  memoir  of  this  dis- 
tinguished Jurist  until  we  had  collected  some 
more  biographical  materials  than  were  at  first 
presented  to  the  public.  An  eloquent  eulogium 
on  the  character  and  attainments  of  Mr.  Justice 
Storv  appeared  in  the  Boston  paper  soon  after 
his  decease,  from  the  pen  of  one  of  his  inti- 
mate friends  and  pupils,  Mr.  Charles  Sumner, 
whose  visit  to  Europe  is  well  remembered  by 
several  of  our  fraternity.  We  shall  avail  our- 
selves of  part  of  Mr.  Sumner's  remarks,  and 
add  some  particulars  collected  from  other 
sources,*  regarding  the  early  life  and  profes- 
sional progress  of  this  great  ornament  of  the 
law,  who  was  equally  eminent  as  a  judge,  an 
author,  and  a  teacher. 

Joseph  Story  was  bom  in  Marblehead, 
Massachusetts,  September  18,  1782,  and  gra- 
duated at  Harvard  College  in  1798.  His 
father.  Dr.  Elisha  Story,  served  in  the  army 
during  the  revolutionary  war.  His  son  studied 
law  under  the  direction  of  Judge  Putnam,  and 
established  himself  in  the  practice  of  it  in 
Essex  county.  He  soon  entered  into  political 
life,  being  chosen  a  member  of  the  Massachu- 
setts Legislature  in  1805,  and  he  was  after- 
wards, while  yet  young,  elected,  to  the  satis- 
faction of  all  parties,  Speaker  of  the  house.  At 
this  time  he  was  connected  with  the  Demo- 
cratic party,  and  was  in  fact  their  leader  in 
Massachusetts.  In  1809  he  was  elected  a 
representative  to  congress,  to  fill  a  vacancy  in 
Essex,  south  district.  He  served  in  this  body 
with  much  distinction,  but  declined  a  re- 
election. In  181 1  he  was  appointed  bv  Presi- 
dent Madison  a  judge  of  the  Supreme  Court  of 
the  United  States,  and  then  severed  himself 
from  all  political  connexion.     His  principles 


*  Amongst  other  means  of  information,  we 
are  indebted  to  the  report,  in  the  Morning 
Chronicle  of  the  3rd  Dec,  of  the  meeting  of 
the  American  bar. 


subsequently  were  conservative.  The  wisdom 
of  the  selection  was  immediately  indicated  hv 
the  distinguished  ability  which  he  displaved, 
and  each  succeeding  year  added  to  the  splen- 
dour and  extent  of  his  judicial  fame. 

In  1830  he  was  appointed  Dane  Professor 
in  the  law  school  of  Harvard  Universi^,  on 
the  munificent  foundation  of  his  friend  Mr. 
Nathan  Dane,  of  Beverley,  and  he  continued 
to  discharge  the  duties  ot  this  office  with  re> 
markable  abihty  and  success  till  the  day  of  bis 
deatiu  His  reputation  drew  together  a  gnit 
number  of  studente  from  all  parte  of  the  unios, 
and  the  unprecedented  success  of  the  school  is 
to  ha  attributed  almost  entirely  to  his  excel- 
lent lectures,  and  the  kind  and  paternal  care 
he  had  of  his  pupils. 

In  forming  an  estimate  of  the  character  of 
this  distingished  personage,  we  should  not 
lose  sight  of  the  great  importance  of  his  poo- 
tion  as  a  judge  in  the  American  States.  Inhere 
the  whole  executive  and  legislative  body  forms 
one  great  panderer  to  the  proud  and  selfish 
feelings  of  the  democratic  majority.  The  ooly 
hope  of  individual  freedom  of  action  depends 
upon  the  integrity  and  firmness  of  the  judges. 
In  this  country  we  have  rarelv  occasion  to 
notice  the  exhibition  of  those  nigh  qualities 
which  are  constanUy  required  bv  an  American 
judge  in  bearing  up  against  tne  outcry  of  s 
people  inflated  with  the  fancy  of  their  own 
omnipotence.  Their  writers  and  orators,  in 
speaking  of  Mr.  Justice  Story,  do  not  touch 
on  this  excellent  point  in  his  character,  because 
it  would  involve  reflections  which  few  of  them 
would  venture  to  express  agaioet  the  tyrant 
mob.  We  believe,  indeed,  to  the  honour  ^ 
our  common  profession,  that  the  judicial  body 
in  America  is  the  only  independent  power 
in  the  state. 

"  His  Jot  is  rare,''  (observes  Mr.  Sumner,) 
''  who  achieves  fame  in  a  single  department  ojf 
human  action ;  rarer  stiU  is  his  who  becomes 
foremost  ia  many.  Independent  of  the  incal- 
culable la)K)urs,  of  which  there  is  no  trace 
except  in  the  knowledge,  happiness,  and  justice 
which  they  helped  to  secure,  the  bare  amovnt 
of  the  written  and  printed  labours  of  Mr. 
Justice  ^M>fy  is  enormous  beyond  all  precedent 
in  the  annals  of  the  common  law.  His  written 
judgmente  on  his  own  circuit,  and  his  varions 
commentaries,  occupy  27  volumes,  while  his 
judgments  in  the  Supreme  Court  of  the  United 
States  lorm  an  important  portion  of  no  less 
than  34,  volumes  more. 

"  W^are  struck  next  by  the  univenahty  of 
his  jud^^al  and  other  attainmento.  It  was  said 
by  Dryden  of  a  great  lawyer  in  English  history, 
Heneage  Finch, — 

Our  laws,  that  did  a  boundless  ocean  seem. 

Were  coasted  sU  and  fathom 'd  all  by  bim. 

But  the  so-caUed  boundless  ocean  of  that  age 
was  very  limited  compared  with  that  on  which 
the  adventurer  embarks  in  our  day.  We  read, 
in  Howell's  Familiar  Letters,  that  it  had  been 
said,  only  a  few  short  years  before  the  period  of 
Finch,  that  the  books  of  the  common  law  might 
all  be  carried  in  a  wheelbarrow  I  To  coast  such 
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an  ocean  were  a  much  leas  task  than  a  moiety 
of  his  labours  whom  we  now  monm.  Called 
upon  to  administer  all  the  different  branches 
of  law,  he  showed  a  perfect  mastery-  of  all. 
His  was  universal  empire ;  and  wherever  he 
set  his  foot,  in  the  wide  and  various  realms  of 
jaiisprudence,  it  was  as  a  sovereign ;  whether 
in  the  ancient  and  subtle  learning  of  real  law, 
in  the  criminal  law,  in  the  niceties  of  specif 
pleading,  in  the  more  refined  doctrines  of  con- 
tracts, in  the  more  rational  systems  of  the 
commercial  and  maritime  law,  in  the-  peculiar 
and  interesting  principles  and  pHifctice  of 
courts  of  admiralty  and  prise,  in  the  immense 
range  of  chancery,  in  the  modem  but  most 
important  jurisdiction  over  patents,  or  in  that 
most  comprehensive  of  all  great  themes,  public 
and  constitutional  law.  There  are  judgments 
by  him  on  each  of  these  various  subjects,  which 
do  not  yield  in  value  to  those  of  any  other 
judge,  even  though  his  studies  and  practice 
may  have  been  directed  to  only  one  particular 
department  of  the  law. 

"  But  there  is  much  of  his  character  as  a 
judge  which  cannot  be  preserved,  except  in  the 
faithful  memories  and  records  of  those  whose 
happiness  it  was  to  enjoy  his  judicial  presence. 
I  refer  particularly  to  his  mode  of  conducting 
business.  Even  the  passing  stranger  bears 
witness  to  his  suavity  of  manner  on  the  bench, 
while  all  the  practitioners  in  the  courts  over 
which  he  presided  so  long,  attest  the  marvel- 
looa  qnlckiwsa  with  which  he  habitually  seized 
the  points  of  a  case. 

"Nor  should  I  forget  the  lofty  standard  of 
proftssiomal  morals  which  he  inculcated,  iilUng 
nis  discourses  with  the  charm  of  goodness. 
I  first  (says  Mr.  Sumner)  knew  him  while  I 
was  in  college,  and  remember  freshly,  as  if  the 
words  were  of  yesterday,  the  elocjuence  and 
animation  with  which,  at  that  time,  m  a  youth- 
ful cirde,  he  enforced  the  beautiful  truth,  that 
no  man  stands  in  the  way  of  anotUei^.  "  The 
worhl  is  wide  enough  for  all,"  he  said,  "  and 
no  success  which  may  crown  our  neighbour 
can  affect  our  own  career."  High  in  his  mind, 
above  all  human  opinions  and  practices,  were 
the  everlasting  rules  of  right ;  nor  did  he  ever 
nse  to  a  truer  eloquence  than  when  condemn- 
ing, aa  I  have  more  than  once  heard  him  re- 
cently, that  evil  sentiment,  '  Our  country,  be 
she  right  or  wrong,'  —  which,  in  whatsoever 
fonn  a(  language  it  may  disguise  itseK.  assails 
the  verv  foundation  of  justice  and  vir^e. 

"  I  should  now  allude  to  his  excelleiices  as 
teacher  of  law,  that  other  relation  w^ich  he 
sustained  to  jurisprudence.  He  had  the  rare 
faculty  of  interesting  the  young  and  winning 
their  affections.  I  have  often  seen  him  sur- 
rounded by  a  group  of  youths,  all  intent  upon 
his  earnest  conversation,  and  freely  interro- 
gating him  on  any  matters  of  doubt.  In  his 
lectures  and  other  forms  of  instruction  he  was 
prodigal  of  explanation  and  illustration;  his 
manner,  according  to  the  classical  image  of 
Zeno,  was  like  the  open  palm,  never  like  the 
closed  hand.  He  was  earnest  and  unrelaxing 
in  his  efforts^  patient  and  gentie,  while  he 


listened  with  inspiring  attention  to  all  that  the 
pupil  said.  Like  Chaucer's  clerk, —  'And 
gladly  wolde  he  leme,  and  gladlv  teche. 
Above  all,  he  was  a  living  example  of  love  for 
the  law,— supposed  by  many  to  be  unloyeabla 
and  repulsive,— which  seemed  to  bum  hnghter 
under  the  snows  of  advancing  years ;  and  such 
an  example  could  not  f^l  to  touch  with  mag- 
netic power  the  hearts  of  the  young.*' 

In  a  recent  letter  to  Mr.  Tristram  Kennedy,, 
the  Principal  of  the  Dublin  Law  Institute,  Mr- 
Justice  Story  thus  writes  :— 

"  I  have  been  long  persu  ded  that  a  more 
scientific  system  of  legal  education,  than  ihat 
which  has  hitherto  been  pursued,  is  demanded 
by  the  wants  of  the  age  and  the  progress  of 
jurisprudence.  The  old  mode  of  solitary,  un- 
assisted studies  in  the  inns  of  court,  or  in  the 
dry  and  uninviting  drudgery  of  an  office,  is 
utteriy  inadequate  to  lay  a  just  foundation  for 
accurate  knowledge  in  the  learning  of  the  law. 
It  is  for  the  most  part  a  waste  of  time  and 
effort,  at  once  discouraging  and  repulsive.  It 
was,  however,  the  system  in  which  I  was 
myself  bred ;  and  so  thoroughly  convmced  was 
I  of  its  worthlessness,  that  I  then  resolved,  it 
I  ever  had  students,  I  would  pursue  an  oppo- 
site course.  It  was  my  earnest  desire  to  assist 
in  the  establishment  of  another  system,  which 
induced  me  to  accept  my  present  professorship 
in  Harvard  University,  thereby  burthemng 
myself  with  duties  and  labours,  which  other- 
wise I  would  gladly  have  declined. 

"The  system  pursued  by  my  learned  bro- 
ther, Mr.  Professor  Greenleaf,  and  mvself,  in 
our  juridical  instructions,  has  had  the  most 
entire  success.  The  Law  Institution  here  has 
flourished  far  more  than  I  ever  dreamed  it 
could  in  a  country  like  America,  where  the 
administration  of  law  is  not,  as  with  you,  con- 
centrated in  Dublin,  or  in  Westminster,  or 
in  Edinburgh,  but  spreads  over  the  whole  ter. 

"  Our  system  of  mstruction  is  not  found^ 
upon  written  lectures,  (which,  I  am  persuaded, 
is  a  very  inadequate  mode,)  but  upon  oral 
lectures  connected  with  the  daily  studies  of  the 
students  in  the  various  works  which  they  study, 
and  in  the  lecture  room  where  they  are  aU 
assembled  in  classes,  and  where  tiiey  undergo 
a  daily  examination;  and  every  lecture  growe 
out  of  the  very  pages  of  the  volume  which  they 
are  then  reading.  In  this  way  difficulties  are 
cleared  away,  additional  illustrations  suggested, 
new  questions  propounded,  and  doubts  raised,, 
and  occasionally  authorities  criticised,  so  that 
the  instructor  and  the  pupil  move  along  part 
passu,  and  the  pupil  is  invited  to  state  hie 
doubts,  and  learns  how  to  master  his  studies. 

*•  Whether  theUke  system  would  answer  as 
well  with  you,  I  am  unable  to  say,  but  I  can 
scarcely  suppose  that  it  could  fail ;  and  I  may 
add,  that  our  pupils  are  all  satisfied  with  it,, 
and  make  a  progress  in  their  studies  — so 
cheering  and  so  marked  that  it  will  not  be 
relinquished." 

The  deceased  was  proud  of  his  character  as 
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m  profeoBor.  In  his  fnrlier  workfl  he  w  called 
on  the  title-page,  **  Dane  Profeseor  of  Law." 
It  was  only  on  the  suggestion  of  the  English 
publisher  that  be  was  prevailed  upon  to  append 
the  other  title,  *'  Justice  of  the  Snpreme  Court 
of  the  United  States."  He  looked  forward 
with  peculiar  delight  to  the  time,  which  seemed 
at  hand,  when  he  should  laj  down  the  honours 
andjcares  of  the  hench,  and  devote  himself 
ttiu^  to  the  duties  of  his  chair. 

We  must  not  omit  the  large  correspondence 
which  he  had  toith  all  parts  o/  the  world,  from 
hia  early  and  respected  correspondent,  our 
great  Lord  Stowell,  to  the  time  of  Mr.  Justice 
Story's  decease.  His  talents,  kindness,  and 
frankness  shone  in  his  letters,  and  are  in  some 
reepectB  the  consolation  of  his  sorrowing 
friends*    Nor  must  we  omit  to  mention  the 


here  the  great  lawyer  may  find  compaDionship 
with  Seldeu ;  with  Blackstone,  whose  Forvseb 
to  the  Muse  shows  his  fondness  for  poetic 
pastures,  even  while  his  eve  was  directed  to 
the  heights  of  the  law ;  ana  also  with  Mans* 
field,  of  whom  Pope  has  lamented,  in  famiUar 
words, — ^  How  sweet  an  Ovid  was  in  Murray 
lost !" 

''Two  daysbefore  his  last  iDness,  he  deltvered 
in  court  a  masterly  judgment  on  a  compfi- 
cated  case  in  equity.  I  saw  him  for  a  moment 
only  on  the.  evening  preceding  his  illnees.  It 
was  an  accidental  meeting,  away  from  his 
own  house.  His  words  of  familiar  household 
greeting,  on  that  occasion,  still  linger  in  ny 
ears  like  an  enchanted  melody.  The  morning 
sun  saw  him  on  the  bed  from  which  he  never 
rose  again.    Thus  closed,  after  an  illness  of 


stream  of  visitors  from  all  parts  of  the  world  ,  eight  days,  in  the  bosom  of  his  family,  without 
to  see  our  excellent  friend  as  the  pride  of  his  pain,  surrounded  by  friends,  a  life  which, 
conntnr.  ,  through  various  vicissitudes  of  disease,  had 

He  began  his  career  as  an  author  early  in  been  spared  beyond  the  grand  climacteric,  that 
life,  bv  the  pubUcatioD  of  an  excellent  edition  cape  of  storms  in  the  sea  of  human  existence, 
of  Aboott  on  the  "  Law  of  Shipping."  Soon  i  The  scales  of  justice  which  he  had  bdd  ao 
alter  his  appointment  to  the  Dane  Professor- ,  long,  have  fallen  from  his  hands.  The  us- 
chip,  he  published  his  *'  Commentaries  on  the  i  tiring  pen  of  the  author  rests  at  last.    The 


Constitution  of  the  United  States,"  in  3  vole. 
3vo.  These  were  followed  by  a  succession  of 
tveadses  on  different  branches  of  the  law,  too 
numerous  to  be  mentioned  here,  the  extent  and , 
excellence  of  which,  with  the  vast  amount  of 


voice  of  the  teacher  is  mute.  The  fountata, 
which  was  ever  flowing  and  ever  full,  is  now 
stopped.  But  let  us  listen  to  the  words  which, 
though  dead,  he  utters  from  the  grave,*^ 
'Sorrow  not  as  those  withoat  hope."     The 


legal  learning  displayed  in  them,  leave  it  a ,  righteous  judge,  the  wise  teacher,  the  futhfnl 


matter  of  astonishment  that  they  could  be  pre- 
pared within  the  short  space  of  about  twelve 
years,  by  a  man  who  was  all  the  while  dia- 
charging,  with  great  assiduity,  the  onerous 
duties  of  a  judge  of  the  Supreme  Court  of  the 
United  States,  and  a  professor  in  the  law 
school  of  the  university.  Among  them  were 
commentaries  on  the  "Conflict  of  Laws,"  a 


friend,  the  loving  father,  has  ascended  to  his 
Judge,  his  Teacher,  his  Friend,  his  Father,  in 
heaven." 

On  the  day  of  the  funeral  of  Mr.  Justice 
Story,  on  the  1 2th  of  September  last,  at  a  meet- 
ing of  the  Suffolk  bar,  held  in  the  circuit^ourt 
room  at  Boston,  (Chief  Justice  Shaw  in  the 


work  of  great  exceUence;   "Equity  Jurispru- i  ^}^^^')  ^'^•,  Webster  pronounced  a  just  and 
..  »_  _.     ..  »     „*^,  p^^^^^^jT^  „  I  eloquent  eulogmm  on  the  deceased  judge,  firom 

which  we  make  the  following  extracts : — 


J,"  "  Equity  Pleadings,"  "  Partnership,' 
"Agency,"  "Bailments,"  "Bills of  Exchange 
and  Promissory  Notes." 

"  In  regarding  the  deceased  as  an  author. 
Jurisprudence  mourns  one  of  her  greatest  sons, 
-**one  of  the  greatest,  not  only  among  those  of 


"  Mr.  Chief  Justice,  one  sentiment  pervades 
us  all.  It  is  that  of  the  most  profound  and 
penetrating  grief,  mixed,  neverdieless,  with  an 
assured  conviction  that  the  great  man  whom 
his  own  age,  but  in  the  long  succession  of  |  we  deplore  is  yet  with  us,  and  in  the  midst  of 
ages, — whose  fame  has  become  a  familiar  word  us.  He  hath  not  wholly  died.  He  lives  in  the 
in  ail  lands  where  the  law  is  taught  as  a ;  affections  of  friends  and  kindred,  and  in  the 
science ;  whose  works  have  been  translated  and ;  high  regard  of  the  community.    He  lives  in 

commented  on  in  several  of  the  languages  of  — ' "'  ^'' * 

the  European  continent,  and  have  been  re- 
vered as  authorities  throughout  the  civilised 
world.  It  was  his  rare  lot,  while  yet  alive,  to 
receive,  as  from  a  distant  posterity,  the  tribute 
of  foreign  nations  to  his  exalted  merit  as  a 
jurist. 

"In  his  devotion  to  the  science  of  law,  he  did 
not  forget  the  claims  of  literature  and  general 
scholarship.  His  contributions  to  the  North 
American  Review,  &c.,  collected  in  his  "  Mis- 
cellanies,'' show  a  Uioughtful  mind,  imbued 
with  elegant  literature,  glowing  with  kindly 
sentiments,  commanding  a  style  of  rich  and 
Taried  eloquence.  There  are  many  passages 
from  these  which  have  become  the  common- 
places of  our  schools.  In  early  life  he  yielded 
to  the  fascinations  of  the  poetic  muse;   and 


our  remembrance  of  his  social  virtues,  his 
warm  and  steady  friendships,  and  the  vivacity 
and  richness  of  his  conrersation.  He  lives, 
and  mil  live  still  more  permanently,  by  his 
words  of  written  wisdom,  by  the  results  of  his 
vast  researches  and  attainments,  bv  his  im- 
perishable legal  judgments,  and  by  those  juri- 
dical disquisitions,  which  have  stamped  bis 
name,  all  over  the  civilized  world,  with  the  cfaa. 
racter  of  a  commanding  authority.  'Vivit, 
enim,  vivetque  semper ;  atque  etiam  latius  in 
memoria  hominum  et  sermone  versabitur, 
postquam  ab  oculis  recessit.' 

"  Mr.  Chief  Justice,  there  are  consolations 
which  arise  to  mitigate  our  loss,  and  shed  the 
influence  of  resignation  over  unfeigned  and 
heartfelt  sorrow.  We  are  all  penetrated  with 
gratitude  to  God,  that  the  deceased  Uved  so 
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Vmg ;  and  that  he  did  so  much  for  himself,  his 
fiiends, the countrr,  and  the  world;  that  his 
lamp  went  out  at  hult  without  unsteadiness  or 
flickering.  He  continued  to  exercise  every 
power  of  his  mind,  without  dimness  or  ob- 
scoration,  and  every  affection  of  his  heart,  \vith 
no  abatement  of  energy  or  warmth,  till  death 
drew  an  impenetrable  veil  between  us  and  him. 
Indeed  be  seems  to  us  now,  as  in  truth  he  is, 
not  extinguished,  or  ceasing  to  be,  but  only 
withdrawn ;  as  the  clear  sun  goes  down  at  its 
setting,  not  darkened,   bat   only  no'  longer 


*•  This  calamity,  Mr.  Chief  Justice,  is  not 
confined  to  the  bar,  or  the  courts,  of  this  com- 
monwealth. It  will  be  felt  by  every  bar 
throughout  the  land,  by  every  court,  and,  in- ! 
deed,  by  every  intelli^nt  and  well-informed  { 
man  in  or  out  of  the  profession.  It  will  be  felt 
still  more  widelv,  for  his  reputation  had  a  still 
wider  range.  In  the  High  Court  of  Parlia- 
ment, in  every  tribtmal  in  Westminster  Hall, 
in  the  Judicatories  of  Paris  and  Berlin,  Stock- 
holm and  St.  Petersbnrg,  in  the  learned  uni- 
versities of  Germany,  Italy,  and  Spain,  by  every 
eminent  jurist  in  the  civilized  world,  it  will  be 
acknowledged  that  a  great  luminary  has  fallen 
from  the  firmament  of  public  jurisprudence. 

''Sir,  there  is  no  purer  pride  of  country,  than 
that  in  which  we  mav  indulge,  when  we  see 
America  paying  back  tnc  great  debt  of  civiliza- 
tion, learning,  and  science  to  Europe.  In  this 
hi^  retuTD'of  light  for  light,  and  mind  for 
mind»  in  this  august  reckoning  and  accounting 
between  the  intellects  of  nations,  Joseph  Story 
was  destined  by  Providence  to  act,  and  did 
act,  an  important  part.  Acknowledging,  as 
we  an  acknowledge,  our  obligations  to  the 
original  sources  of  English  law,  as  well  as  of 
civil  liberty,  we  have  seen,  in  our  generation, 
copious  and  salutary  streams  turning  and 
mnning  backward,  replenishing  their  original 
fountains,  and  giving  a  fresher  and  a  brighter 

green  to  the  fields  of  English  jurisprudence, 
y  a  sort  of  reversed  hereditary  transmission, 
Ae  mother,  without  envy  or  humiliation,  ac- 
kno^^d^  that  she  has  received  a  valuable 
and  cherished  inheritance  from  the  daughter. 
EngEsh  justice  admits,  with  frankness  and 
candour,  and  with  no  feeling  but  that -of  respect 
and  admiration,  that  he,  whose  voice  we  have 
so  recently  heard  within  these  walls,  but  shall 
DOW  hear  no  more,  was  of  all  men  who  have 
yet  appeared,  most  fitted,  by  the  comprehen- 
siveness  of  Us  mind,  and  the  vast  extent  and 
accuracy  of  his  attainments,  to  compare  the 
codes  of  nations,  to  trace  their  differences  to 
difference  of  origin,  climate,  or  religious  or 
pdittcal  institutions,  and  to  exhibit,  neverthe- 
less, their  concurrence  in  those  great  principles, 
vpaa  which  the  system  of  human  civilization 


And  whoever  labours  on  this  edifice,  with  use- 
fulness and  distinction,  whoevei:  clears  its 
foundations,  strengthens  its  pillars,  adorns  its 
entablatures,  or  contributes  to  raise  its  august 
dome  still  higher  in  the  skies,  connects  him^ 
self,  in  name,  and  fame,  and  character,  with 
that  which  is  and  must  be  as  durable  as  the 
frame  of  human  society. 

"  This  is  not  the  occasion,  sir,  nor  is  it  for 
me  to  consider  and  discuss  at  length  the  cha*- 
racterand  merits  of  Mr.  Justice  Story,  as  a 
writer  or  a  judge.  But,  in  the  homage  paid 
to  his  memory,  one  part  may  come  with  pecu^ 
liar  propriety  and  emphasis  from  ourselves. 
We  have  known  him  in  private  hfe.  We  have 
seen  him  descend  from  the  bench,  and  mingle 
in  our  friendly  circles.  We  have  known  hia 
manner  of  life,  from  his  youth  up.  We  can 
bear  witness  to  the  strict  uprightness  and 
purity  of  his  character ;  his  simplicity  and  un- 
ostentatious habits ;  the  ease  and  affabilitjr  of 
his  intercourse;  his  remarkable vivacitjr amidst 
severe  labours;  the  cheerful  and  animaUng 
tones  of  his  conversation ;  and  his  fast  fidelity 
to  friends*  Some  of  us,  also,  can  testify  to 
his  large  and  liberal  charities— mt  ostentations 
or  casual,  but  systematic  and  silent ;  dispensed 
almost  without  showing  the  hand,  and  falling 
and  distilling  comfort  and  happiness  like  the 
dews  of  heaven.*' 


"  Justice^  sir,  is  the  great  interest  of  man 
on  earth.  It  is  the  ligament  which  holds 
civilized  beings  and  civilized  nations  together. 
Wherever  her  temple  stands,  and  so  long  as  it 
is  dnly  honoured,  there  is  a  foundation  for 
social  security,  general  happiness,  and  the  im- 
piDvement  and  general  progress  of  our  race. 


NOTES  OF  THE  WEEK. 

HILARY  TERM    EXAMINATION. 

This  examination  took  place  on  Thursdiq^ 
the  22nd  instant.  Master  Walker  of  the  Court 
of  Exchequer  presided,  and  the  other  examiners 
were,  Mr.  Edward  Smith  Bigg,  Mr.  Thomas 
Clarke,  Mr.  John  Coverdale,  and  Mr.  John 
Swarbreck  Gregory. 

The  newspapers  have  been  proclaiming  a  list 
of  160,  but  after  deducting  upwards  of  60  wh© 
were  examined  in  former  terms,  and  nearlv  30 
who  have  not  left  satisfactory  testimonials,  there 
remained  onlv  92  to  be  examined.  Of  these  89 
attended.  The  examiners  met  again  on  Friday. 
Only  75  have  been  passed.  One  candidate 
withdrew,  and  13  were  postponed. 

LAW  promotions. 
The  Hon.  James  Archibald  Stuart  Wortley, 
youngest  son  of  the  late  and  brother  of  the 
present  Lord  WTiarncliffe,  has  been  appointed 
Judge  Marshall  and  Advocate-General,  in  the 
place  of  the  Rt  Hon.  John  Nicholl,  D.C.L., 
who  has  resigned  that  office.  Mr.  Wortley 
holds  the  rank  of  a  Queen's  Counsel,  and  is  a 
member  of  the  northern  circuit. 

joint  stock  liabilities. 
It  is  scarcely  necessary  to  call  the  attention 
of  our  readers  to  the  verdict  in  the  Exchequer, 
in  the  case  of  Bamett  v.  Burdetf,  under  the 
direction  of  Mr.  Baron  Alderson,  by  which  a 
member  of  a  provisional  committee  has  been 
held  liable  for  the  expences  incurred  in  the 
business  of  a  railway  company.  The  facts 
being  proved,  there  can,  indeed,  be  no  doubt 
of  the  legal  conclusion. 
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LEGAL  EDUCATION. 


Legal  Education. 


PROCBEDINGS   OP  THB   MIDDLE  TEMPLE. 

At  a  Parliament  holden  thia  l6tli  day  of 
January,  1846. 
It  is  ordered.  That  the  Report  of  the  Com- 
mittee on  Ugal  Education  be  approved  of  and 
confirmed.  And  it  is  ordered  that  a  lecturer  be 
appointed,  an  examination  instituted,  and  two 
exhibitions  established  in  the  manner  and  sub- 
ject to  the  rejjrulations  recommended  by  the  said 
report.  And  it  is  ordered.  That  it  be  referred 
back  to  the  committee  to  approve  of  euch  fur- 
ther regulations  and  detaUs  as  maybe  requisite 
tor  the  said  several  purposes,  and  to  report  the 
aame  to  the  next  parliament.  And  the  committee 
Til  5®^^  empowered  to  take  such  steps  as 
«hall  be  necessary  to  render  public  the  wish  of 
this  society,  to  receive  applications  from  gentle- 
men desirous  of  becoming  candidates  for  the 
oftice  of  lecturer,  and  also  to  communicate  with 
the  other  societies  on  the  subjects  of  this  order. 
At  a  Parliament  holden  on  the  21st  No- 
vember,  1845,  a  motion  having  been  made  by 
Master  Bethell,  of  which  the  notice  was  as 
follows,  viz : — 

♦I."  Pf'  ^°'  promoting  the  legal  education  of 
the  students  of  this  house  it  is  expedient  that  a 
lecturer  be  appointed  for  the  purpose  of  reading 
on  junsprudence  and  the  civil  law;  and  that 
two  or  more  exhibitions  be  founded  for  the 
benefit  of  such  students  as  shaU  on  examina- 
tion  previous  to  their  call  to  the  bar  show  the 
greatest  proficiency  in  the  subjects  of  such 
lectures ;  and  that  such  lectures  be  open  to  the 
attendance  of  studenteof  the  other  inns  of  court: 
and  that  from  and  after  the  Ist  day  of  Easter 
lerm.  1846.  no  student  of  this  house  be  called 
to  the  bar  who  shall  not  have  attended  one  of 
such  terminal  course  of  lectures ;  and  that  the 
societies  of  the  other  mns  be  requested  to  con- 
cur with  this  society  in  the  establishment  of 
similar  lectureships  m  other  branches  of  law  • 
and  that  it  be  referred  to  a  committee  to  ap^ 
prove  of  proper  regulations  for  carrymir  the 
above  objecte  into  eflTect :  /    »     « 

'.^^^  resolved  and  ordered  by  the  bench,— 
Ihat  it  is  expedient  that  steps  be  taken 
for  promoting  the  legal  education  of  the  stu- 
dente  of  this  house ;  and  that  it  be  referred  to 
a  committee  to  ascertain  and  report  to  the 
bench  the  best  mode  of  carrying  this  resolution 
and  the  objecte  mentioned  m  the  above  notice  i 
of  motion  into  eflfect.'  I 

"  Under  the  aforesaid  order  the  committee 
nave  made  the  following  report  :— 

"  To  the  Parliament,  ^e, 

['  Your  committee  having  entered  on  the  en- 

quiry  directed  to  them,  as  to  the  means  to  be 

adopted  'for  promoting  the  legal  education  of 

the  studente,  -recommend  that  the  steps  to  be 

taken  by  the  Middle  Temple  should  be  such  as 

are  best  adapted  for  the  commencement  of  a 

sound  and  comprehensive  legal  education  :  for 

^^l^^  ''^*''''?,  ^  ^°P«  ^*^«t  the  plan,  thus 
nghUy  begun,  wUl  be  followed  out  and  com- 

fn  Slf^K  ''•P^'^''^!^'"^^  °^  *h«  «'h«r  societies; 
so  that  the  institutions  which  iviU  be  finally 


established  by  the  several  inns  shall  afford  to 
the  studente  collectively  a  complete  courte  of 
l^al  instruction.    The  committee  have  also 
adverted  to  the  acknowledged  deficiency  whidi 
has  long  been  felt  to  exist  in  the  education  of 
English  lawyers,  in  consequence  of  their  entire 
neglect  of  the  study  of  jurisprudence  and  tbe 
civil  law ;  although  in  all  places  where  law  has 
been  or  is  taught  as  a  science,  these  subjects 
have  uniformly  formed  the  first  and  one  of  the 
most  essential  parte  of  legal  education.    From 
these,  ahd^  many  other  reasons  to  the  like  efiect, 
the  committee  are  induced  to  recommend  that 
the  first  step  for  the  promotion  of  legal  educa- 
tion to  be  taken  by  this  house,  should  be  the 
appointment  of  a  reader  on  jurisprudence  and 
•  the  civil  law.    To  illustrate  the  benefits  which, 
in  the  view  of  the  committee,  would  result  to 
the  legal  education  of  the  studente  from  such 
an  ap]3ointment,  it  may  be  well  to  explain  the 
sense  in  which  the  committee  use  the  terms 
'  civil  law*  and  'jurisprudence ;'  and  their  con- 
sequent expectation  of  the  province  and  duties 
of  the  lecturer. 

"By  the  term  'jurisprudence,'  the  committee 
mean  to  indicate  general  jurisprudence,  as  dis- 
tinguished from  the  particular  iurisprudence  of 
any  individual  nation;  and  which,  in  further 
explanation  of  their  meaning,  they  would  divide 
into  positive  jurisprudence,  or  the  philosophy 
of  positive  law,  and  comparative  jprisprudence, 
or  the  exhibition  of  the  principles  of  positive 
law  in  an  embodied  form>  by  a  comparison  of 
the  jurisprudence  of  modern  nations.  In  the 
first,  they  would  have  the  lecturer  also  include 
the  important  subject  of  the  '  interpretation  of 
laws,'  and  under  the  latter  head  of  comparative 
jurisprudence,  the  '  conflict  of  laws  *  may  irith 
propriety  be  comprised. 

"By  the  term  'civil  law,'  the  committee 
wish  to  indicate  what  may  be  called  *  modem 
Roman  law,*  that  is  to  say,  those  portions  of 
the  civil  law  which,  being  of  a  universal  charac- 
ter, and  applicable  to  the  relations  of  modem 
society,  have  formed  the  basis  of  the  iurispro- 
dence  of  many  continental  nations^  ana  entered 
so  largely  into  our  own. 

"  The  committee  are  of  opinion  that  this  study  • 
of  the  theory  of  the  civil  law  may  be  most  ad- 
vantageously combined  with  the  study  of  juris- 
prudendc,  and  that  the  two  united  wiU  furnish 
the  best  means  of  preparatory  legal  culture, 
and  thp  formation  of  an  enlarged  and  Gom- 
prehensive  legal  mind. 

'^•In  lecturmg  on  this  subject  the  committee 
recommend  that  tiie  lecturer  should  read  with 
the  class,  first,  the  greater  part  of  the  institutes, 
and  then  portions  of  the  pandecte,  accompany- 
ing that  which  is  read  with  an  exposition  of 
the  subject,  tracing  the  rules  and  principles  in 
the  jurisprudence  of  modern  nations^  and  mor« 
especially  in  that  of  our  own  country. 

'*  The  committee  believe  that  this  plan,  if 
properly  carried  out,  will  be  of  the  greatest 
advantage  to  students  in  the  commencement  of 
their  studies ;  and  that  the  transition,  which 
they  desire  should  be  constantiy  made,  from  the 
principles  of  the  civil  law  to  corresponding  por- 
tions of  English  law,  and  the  cases  and  judg- 
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ments  in  ihe  latter^  wbich  are  most  illuatrative 
either  of  the  agreement  or  difTerences  of  the  two 
systems,  will  effectually  tend  to  ground  the 
students  in  a  right  apprehension  of  the  prin- 
ciples of  many  of  the  most  important  portions 
of  English  law,  as  now  practically  administered. 
It  is  scarcely  necessary  to  ohserve  that  to  stu- 
dents intended  for  the  equity  bar»  (and  which 
now  form  a  large  proportion,)  this  is  the  only 
fitting  course  of  preparatory  study. 

**The  committee  recommend  that  the  lec- 
turer should  deliver  three  terminal  courses,  each 
consisting  of  20  lectures,  the  first, course  be- 
tween the  first  day  of  Hilary  Term  and  the  end 
of  March ;  the  second  between  the  first  day  of 
Easter  Term  and  the  10th  of  July;  and  the 
third  between  the  26th  of  October  and  the  24th 
of  December  in  every  year.  This  division  will 
give  about  two  lectures  to  every  week,  of  which 
tiiey  recommend  that  one  should  be  on  juris- 
pradence  and  one  on  the  civil  law,  making  it 
the  text  for  the  exposition  of  English  law. 

"The  committee  are  aware  that  to  render 
these  lectures  attractive,  superior  qualifications 
will  be  required  in  the  lecturer,  and  that  his 
remuneration  from  the  society  should  be  ample; 
they  think  however  that  as  an  incentive  to  the 
lecturer,  part  of  the  emolument  should  be  de- 
pendent on  the  number  of  students ;  and  they 
propose,  therefore,  that  the  annual  sum  of  300 
guineas  should  be  received  by  the  lecturer 
firom  the  society,  and  that  he  should  also  re- 
ceive from  every  student  one  guinea  for  each 
termioa!  course  of  lectures. 

**  The  committee  think  that,  having  regard 
to  the  bbhgation  which  by  the  rules  of  the 
house  is  now  thrown  on  the  students  of  attend- 
ing '  readmgs '  (which  are  merely  nominal)  and 
the  fines  imposed  for  non-attendance,  each 
student  might  well  be  required  to  attend  at 
least  one  of  the  terminal  courses  previously  to 
being  called  to  the  bar ;  but  at  present  the  com- 
mittee recommend  that  no  direction  be  given 
ibr  enforcing  attendance  until  some  general 
sjrstem  shall  have  been  adopted  in  connection 
with  the  other  societies.  With  respect  to  the 
term  for  which  the  lecturer  should  be  appointed, 
the  committee  desire  that  there  should  be  a 
succession  of  able  lecturers  on  such  extensive 
subjects ;  but  they  are  at  the  same  time  aware 
that  the  tenure  of  office  should  be  sufiiciently 
long  to  afford  an  adequate  compensation  for 
the  labour  of  composing  a  wdl  digested  course ; 
and  they  therefore  think  that  the  lecturer 
should  be  appointed  for  three  :years,  to  be  com- 
puted from  the  end  of  six  months  from  the 
date  of  such  appointment,  which  preliminary 
period  of  six  months  is  to  be  allowed  for  the 
composition  of  the  lectures,  and  in  respect 
thereof  the  extra  sum  of  100  guineas  should  be 
given  if  the  lecturer  shall  have  discharged  the 
Goties  of  his  office  during  the  whole  period  for 
which  he  is  to  be  appointed. 

"Thus  the  lecturer  will  receive  one  thousand 
guineas  from  the  society,  which,  with  the 
annual  sums  paid  by  the  students,  the  benefit 
of  pubhcation,  and,  as  the  committee  trust, 
the  generous  feeling  of  deserving  well  of  the 
profession,  will  form  a  sufficient  inducement  to, 
men  of  the  highest  attunments  to  seek  the,' 


office  and  to  be  zealous  in  the  performance  of 
its  duties. 

"With  respect  to  the  qualification  of  the 
lecturer,  the  committee  recommend  that  he 
should  be  either  a  barrister  or  a  doctor  of  civil 
law.  The  mode  of  the  appointment  of  the 
lecturer  is  a  matter  of  some  delicacy ;  and  the 
committee  suggest  that  the  bench  ha\'ing  re- 
ceived the  names  and  testimonials  of  the  can- 
didates, should  adopt  some  mode  of  nomination 
which  may  prevent  all  canvassing  and  personal 
solicitation. 

"The  committee  propose  that  the  lectures 
shall  be  opened  to  the  students  of  all  the 
societies. 

"  The  committee  next  request  the  attention 
of  the  bench  to  the  second  part  of  the  system 
of  education  they  recommend  to  be  adopted, 
and  which  consists  in  the  institution  of  an 
annual  examination  of  students  proposed  for 
the  bar,  previous  to  their  being  called.  The 
committee  do  not  propose  that  such  examina- 
tions shall  be  made  compulsory,  but  they  think 
it  highly  desirable  that  an  opportunity  of  dis- 
tinguishmg  themselves  should  be  afforded  to 
aJl  young  men  desirous  of  becoming  advan- 
tageously  known  to  the  profession  in  a  legiti- 
mate manner ;  and  they  therefore  propose  that 
on  the  occasion  of  every  call  to  the  bar  the 
names  of  those  students  who  have  submitted 
themselves  to  examination  shall  be  published 
by  the  society  with  such  honourable  addition 
as  they  shall  appear  to  have  deserved  :  and  the 
committee  hope  and  believe  that  the  attention 
of  the  profession  will  be  attracted  to  these  lists, 
and  that  many  young  men  will  be  found  desi- 
rous of  availing  themselves  of  this  unexcep- 
tionable mode  of  becoming  known  and  dis- 
tinguished. The  committee  propose  that  the 
examination  shall  be  conducted  by  three 
benchers,  assisted  by  the  lecturer;  and  that  it 
shall  consist  of  questions  in  jurisprudence, 
common  layf,  equity,  and  conveyancing,  to  each 
of  which  questions  a  numerical  value  shall  be 
attached  by  the  examining  benchers. 

"  The  committee  suggest  that  the  lectures 
should  commence  in  October  1846,  unless  an 
able  lecturer  can  be  found  who  is  prepared  to 
enter  in  Easter  Term  next  on  the  duties  of  hia 
office ;  and  they  also  propose  that  the  first  ex- 
amination shall  be  held  in  Trinity  Term  1847- 

"The  third  recommendation  of  the  commit- 
tee is  necessary,  for  the  completeness  of  the 
institutions  they  desire  to  see  established. 

"  As  an  additional  inducement  to  attendance 
at  the  lectures,  and  to  exertion  at  the  examina- 
lion,  the  committee  propose  that  two  exhibitions 
or  prizes  of  one  hundred  guineas  each  should 
be  given  by  the  society  to  the  two  students, 
who  having  diligently  attended  at  least  three 
terminal  courses  of  lectures,  shall  have  passed 
the  most 'meritorious  examination. 

"  The  committee  believe  that  these  exhibi- 
tions will  not  only  prove  to  be  a  great  incentive 
to  attendance  at  the  lectures  and  at  the  exami- 
nation ;  but  that  they  will  also  be  found  of 
great  benefit  to  many  young  men  of  slender 
means;  and  the  committee  trust  that  the 
number  of  these  rewards  may  be  hereafter 
augmented." 
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SOLICITORS  CANVASSING  FOR  RAIL- 
WAY BUSINESS. 

Our  attention  has  been  culled  to  several  i»- 
atances  of  objectionable  practice  by  eolicitors, 
who  make  application  and  aend  circulars  asking 
liar  employment  in  matters  relating  to  luliwajs. 
One  of  these  canvassing  gentlemen  propotei  to 
the  owners  or  occupiers  on  an  intended  line,  to 
conduct  their  cases,  and  obtain  compensation. 
Another  solicitor  offers  to  defend  parties  who 
are  likely  to  be  involved  in  litigation,  either  as 
shareholders  or  committee-men.  Now,  these 
and  such  like  offers  to  transact  the  bnsiness  of 
other  men's  clients,  is  certainly  at  variance 
with  professional  usage,  and  however  generally 
respectable  these  solicitors  may  be,  they  should 
be  reminded  that  such  modes  of  obtaining 
business  have  hitherto  been  deemed  disreput- 
able ;  and  we  see  nothing  in  the  nature  of  rail- 
way business  that  should  exempt  practitioners 
from  the  rules  of  the  profession,  long  es- 
tablished, for  maintaining  fair  and  honourable 
practice. 


MEETINGS  OF  PROFESSIONAL  SO- 
CIETIES. 

THE   MANCHESTER  LAW   ASSOCIATION. 

The  annual  meeting  of  this  society  took 
place  on  Wednesday,  the  7th  instant,  when  the 
report  of  the  committee  was  read  By  Mr. 
Thomas  Taylor,  the  Honorary  Secretai^.  The 
following  are  the  most  material  parts  ot  it ; — 

The  first  matter  brought  under  the  con- 
sideration of  your  committee  was,  the  Court  of 
Record  Bill  for  this  borough,  lie  town-clerk 
of  Manchester,  immediately  on  receiving  a 
draft  thereof  as  prepared  by  counsel,  laid 
it  before  your  committee,  with  an  intimation 
that  any  iterations  or  suggestions  which  they 
might  deem  necessary  to  make,  would  receive 
from  the  town  council  their  best  attention. 
Your  committee  thereupon  obtained  a  copy  of 
the  rules  and  regulations  of  the  Borough  Court 
of  Liverpool— a  court  which  has  been  found  to 
work  to  the  satisfaction  of  the  profession  and 
the  public— and  proceeded  to  alter  the  draft 
bill  submitted  to  them  under  the  guidance  of 
what  they  considered  so  good  a  precedent; 
and  most  of  the  alterations  suggested,  although 
effecting  material  changes  in  the  proposed 
measure,  your  committee  have  pleasure  in 
stating  were  approved  of  on  behalf  of  the 
council,  and  embodied  in  the  bill  before  the 
same  passed  into  a  law. 

The  bill  for  effecting  alterations  in  ecclesias- 
tical courts  as  introduced  by  Lord  Cottenham, 
received  the  careful  consideration  of  your 
committee,  and  had  the  measure  been  pro- 


ceeded witii,  they  wodKHmnvlSit  it  CMr  do^ 
to  have  opposed  to  the  uCmoit  af  their  power 
its  passing  mto  a  law,  imlesa  very  eonafdenbla 
modifications  had  been  acceded  to. 

'Lord  Campbell's  Real  Property  Regiatration 
Bill  also  received  their  best  eoneidenttion,  as  « 
measure  of  the  greatest  importance;  and  as  it 
wiU  in  all  probability  be  again  mtrodneed 
during  the  forthcoming  session  of  pariiament, 
your  committee  take  the  liberty  of  caDhig  tbe 
attention  of  their  successors  in  office,  to  a  sub- 
ject so  deeply  affecting  the  interests  both  of  the 
profession  u^  the  public 

The  Real  Property  Bill,  No.  1,  and  the 
Granting  of  Leases  Bill,  were  also  carefoliy 
perused  by  your  committee ;  but,  considering 
as  they  did,  that  the  provisions  of  these  bills 
were  not  likely  to  prove  injurious  to  the  inte- 
rests of  the  profession,  they  deemed  it  ram*, 
cessary  to  take  any  steps  respecting  them. 

Your  committee  considered  it  requisite  t» 
call  the  attention  of  the  chancellor  of  the  dochy, 
the  members  of  the  borough,  and  the  town- 
clerk,  to  clause  10  of  the  Small  Debts  BiD, 
which  empowered  the  secretary  of  state  to 
enlarge  the  jurisdiction  of  courts  for  the  reco- 
very of  small  debts,  and  to  point  out  to  them 
the  evil  which  would  arise  from  the  exercise  of 
such  a  power  in  aid  of  courts,  constituted  as 
are  the  Manor  and  Salford  Hundred  Courts. 

Your  committee  having  been  informed  that 
commissioners  had  been  appointed  to  inqoire 
into  the  expediency  of  altering  the  circuit, 
considered  that  a  fitting  opportunity  thoa 
presented  itself  for  renewing  thdr  endeavours 
to  obtain  an  adjournment  of  the  assises  to  this 
town.  They  accordingly  had  an  interview  with 
the  mayor  of  Manchester  on  the  subject,  and 
prepared  and  forwarded  to  the  proper  quarter 
a  memorial,  setting  forth  their  reasons,  in 
favour  of  the  proposed  adjournment.  ^ 

Your  committee  also  caused  a  petition  to  be 
presented  to  the  House  of  Commons  against 
the  chancery  compensation  fees,  praying  for  an 
inquiry  into  the  fees  imposed  upon  smtors  in 
pursuance  of  the  powers  of  the  act  "  for  abo- 
lishuig  certain  offices  in  the  High  Court  of 
Chancery,"  and  into  the  state  of,  and  charges 
affecting  the  several  fonds  of  suitors  of,  the 
said  court.  They  also  prepared  and  caused  to 
be  presented,  a  petition  for  the  removal  of  the 
superior  courts  of  law  and  equity  firom  West- 
minster to  a  more  convenient  and  eligible 
locality. 

Your  committee  have  much  pleasure  m 
stating,  that  on  several  occasions  during  the 
past  year  they  have  received  communicatioos 
from  the  secretary  of  the  Incorporated  Law 
Society,  on  various  subjects  affecting  the  pro- 
fession, and  the  fair  and  liberal  practice  of  its 
members ;  and  that  your  committee  have,  on 
their  part,  had  occasion  to  direct  the  attention 
of  that  society  to  dishonourable  conduct  on  the 
part  of  persons  practising  in  this  town  and 
neighbourhood.  The  eflforts  of  a  body  so  re- 
spectable and  influential  as  the  Incorporated 
Law  Society,  in  co-operation  with  oar  own, 
are  well  calculated  to  promote  the  high  objects 
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nftoch  tfan  asaodatioii  «eek0  to  aceompUah; 
aadTOvr  corninittee  cannot  dismiss  this  sub- 
ject, widnut  urging  upon  their  successon  in 
effice  te  importance  of  a  continued  cultiTation 
of' the  good  understanding  which  now  so  hap- 
pily Elista  between  the  two  societies. 

One  of  tiie  most  important  subjects  which 
has  engaged  the  attention  of  your  committee, 
has  been  the  settling  of  a  scale  of  charges  to 
be  made  by  auctioneers  in  ordinary  cases  for 
ihe  sale  of  estates.  Your  committee  were 
applied  to  by  the  Manchester  Association  of 
Auctioneers,  to  grant  them  an  interview  on  this 
subject,  which  was  at  once  acceded  to.  At  a 
meeting  which  in  consequence  took  place,  the 
chairman  of  that  body  urged  upon  your  com- 
mittee the  importance  of  ha\'ing  (in  ordinary 
cases)  a  fixed  scale  of  charges,  and  laid  one 
before  them  of  which  they  had  themselves 
unanimously  approved.  Your  committee  en- 
tered into  toe  consideration  of  the  subject  with 
every  desire  to  act  with  such  liberality  towards 
the  auctioneers  as  their  duty  to  the  profession  and 
the  public  would  permit ;  and  they  eventually 
agreed  upon  a  scule,  which,  though  differing  in 
many  important  particulars  from  the  one  sub- 
mitted ror  their  approval,  received  without 
hesitattoii  the  concurrence  of  the  society  of 
auctioneers.  Although  your  committee  could 
not  arrogate  to  themselves  any  power  to  compel 
the  adoption  of  this  arrangement  by  the  pro- 
fession and  the  public,  they  would,  neverthe- 
less, strongly  recommend  that  the  scale  as  now 
settled  shall,  when  practicable,  be  adhered  to. 
Your  committee  are  gratified  to  inform  you, 
that  tbfi  intention  announced  in  the  report  of 
last  year,  of  delivering,  during  the  winter,  a 
course  of  lectures  on  difiTerent  branches  of  the 
hkw,  for  the  benefit  especially  of  the  articled 
clerks  of  members,  so  entirely  answered  the 
expectations  of  the  promoters,  as  to  have  deter- 
mined jour  committee  upon  again  procuring 
the  assistance  df  several  members  to  grant 
similar  advantages  during  the  present  winter ; 
and  they  have  pleasure  in  stating,  that  this 
assistaDce  has  been  kindly  promised,  and  that 
a  second  course  of  gratuitous  lectures  will 
forthwith  be  delivered. 

Your  committee  have  also  to  announce  the 
receipt  of  an  intimation  that  the  articled  clerks 
of  tl^  town  had  formed  themselves  into  a 
Law  Students'  Society,  and  that  the  use  of  the 
bi^ge  room  in  the  building  in  Norfolk  Street 
has  been  granted  to  them  for  their  evening 
meetings ;  and  as  a  further  end6nragement  to 
the  new  society,  your  committee  have  approved 
of  prizes  being  offered  for  the  best  essays  on 
legal  subjects  to  be  proposed  by  your  com- 
mittee, and  to  effect  this  object  ample  donations 
have  fllieady  been  received. 

Very  many  points  of  practice  have  been  sub- 
miOed  to  your  committee  for  decision  during 
the  past  year,  and  it  has  been  their  endeavour 
to  decide  them  in  accordance  with  what  they 
deem  to  be  fair  and  liberal  practice  on  the  part 
of  aenbars  of  the  profession  towards  each 
other.  Your  committee  have  great  pleasure 
in  stating,  ihat  the  decision  of  the  various  com- 


mittees of  this  association,  on  cases  sdtonttisd 
to  them,  have  been  frequently  quoted  with 
approbation,  and  have,  m  every  Distance  within 
their  knowledge,  been  acted  upon;  and  as 
several  points  of  practice  submitted  during  a 
period  of  nearly  eight  years  cannot  fail  of  prov- 
ing interesting  to  the  members  generally,  they 
have  determined  upon  selecting  the  most  im- 
portant cases,  and  adding  them,  together  with 
the  decisions,  as  an  appendix  to  this  report.* 

This  report  was  unanimously  adopted.  Mr. 
John  Bagshaw,  of  the  firm  of  Measrs.'Bajf- 
ehaw  and  Stevenson,  was  elected  president; 
and  Mr.  Brown,  of  Oldham,  and  Mr.  Samuel 
Fletcher,  of  Mandiester,  vice-presidents. 
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PROVINCIAL    LAW    BOCIBTIBS'     ASBO- 
CIATION. 

We  stated  the  annual  report  of  this  society 
last  week,  and  it  may  bo  proper  to  add,  that 
the  association  consists  of  the  following  local 
societies : — 

Beverley  and  East  Riding, 

Birmingham, 

Denbighshire  and  Flintshire. 

East  Kent, 

Gloucestershire, 

Kent, 

Leeds, 

Lancaster, 

Liverpool, 

Lincolnshire, 

Hull, 

Manchester, 

Oxfordshire, 

Yorkshire. 

Mr.  Ambrose  Lace,  of  Liverpool,  was  electe  J 
president;  Mr.  Bromehead,  of  Lincoln,  and 
Mr.  George  Horley,  of  Manchester,  vice- 
presidents;  and  Mr.  Thomas  Taylor,  secre- 
tary. 


THE  OPPOSITE  SIDES  OF  WESTMIN- 
STBR  HALL. 


Thk  following  extract  from  Lord  Camp- 
bell's work,  the  "  Lives  of  the  Chancel- 
lors," shows  why  the  opposite  sides  of 
Westminster  Hall  meant  (what  they  no 
longer  do)  the  equitable  and  common  law 
jurisdictions.  The  allusion  to  the  arbitrary 
system  of  purveyance  and  pre-emption,  ana 
render  in  kind,  discloses  a  state  of  tlungs 
founded  in  necessity  and  good  sense  at  the 
period  in  question,  though  very  different  from 
the  modern  arrangemenU  of  Windsor  Palace. 
His  lordship,  discoursing  upon  the  legal 
changes  established  in  the  long  reign  of  Ed- 
I  ward  3,  observes,  that 


>"  These  we  shall 
before  our  readers. 


soon  be  enabled  to  lay 
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''There  was  introduced  about  Uiis  time 
a  great  improvement  in  the  administration 
of  justice,  by  rendering  the  Court  of  Chan- 
cery stationery  at  Westminster.  The  ancient 
kings  of  England  were  constantly  migrating ; 
— one  principal  reason  for  which  was,  that  the 
same  part  of  the  country,  even  with  the  aid  of 
purveyance  and  pre-emption,  could  not  long 
support  the  court  and  all  the  royal  retainers, — 
and  the  render  in  kind  due  to  the  King  could 
be  best  consumed  on  the  spot.  Therefore,  if 
he  kept  Christmas  at  Westminster,  he  would 
keep  Easter  at  Winchester,  and  Pentecost  at 
Gloucester, —  visiting  his  many  palaces  and 
manors  in  rotation.  The  Aula  Regia,  and 
afterwards  the  courts  into  which  it  was  par- 
titioned, were  ambulatory  along  with  him,  to 
the  great  vexation  of  the  suitors.  This  griev- 
ance was  partly  corrected  by  Magna  Charta, 
which  enacted  that  the  Court  of  Common 
Pleas  should  be  held  in  "  a  certain  place,"  — 
a  comer  of  Westminster  Hall  being  fixed  upon 
for  that  purpose.  In  point  of  law,  the  Court 
of  King's  Bench  and  the  Court  of  Chancerv 
mav  still  be  held  in  any  county  of  Englana, 
'wheresoever  in  England  the  King  or  the 
Chancellor  may  be.'  Down  to  the  commence- 
ment of  the  reign  of  Edward  3,  the  King's 
Bench  and  the  Chancery  actually  had  con- 
tinually followed  the  King's  person,  the  Chan- 
cellor and  his  officers  being  entitled  to  part  of 
the  purveyance  made  for  the  royal  household. 
By  the  28th  Edw.  1,  c.  6,  the  Lord  Chancellor 
and  the  justices  of  the  King's  Bench  were 
ordered  to  follow  the  King,  so  that  he  might 
have  at  all  times  near  him  sages  of  the  law  able 
to  order  all  matters  that  should  come  to  the 
court.  But  the  two  courts  were  now,  (temp. 
Edw.  3,)  by  the  King's  command,  fixed  in  the 
places  where,  unless  on  a  few  extraordinary 
occasions,  they  continued  to  be  held  down  to 
our  own  times,  at  the  upper  end  of  West- 
minster Hall,  the  King's  Bench  on  the  left 
Iiand,  and  the  Chancery  on  the  right,  both 
remaining  open  to  the  hall,  and  a  bar  being 
erected  tp  keep  off  the  multitude  from  pressing 
on  the  judges. 

"  The  Chaucellor,  on  account  of  his  superior 
dignity,  had  placed  for  him  a  great  marble 
table,  to  which  there  was  an  ascent  of  five  or 
six  steps,  with  a  marble  chair  by  the  side  of  it. 
On  this  table  writs  and  letters  patent  were 
sealed  in  the  presence  of  the  Chancellor,  sitting 
in  the  marble  chair.  Here  he  received  and 
examined  the  petitions  addressed  to  him. 
And  on  the  appomtment  of  a  new  Chancellor, 
lie  was  inaugurated  by  being  placed  in  this 
chair. 

"  The  marble  chair  and  table  are  said  to 
liave  been  displaced  when  the  court  was  covered 
in  from  the  hall.  But  till  the  courts  were 
finally  removed  out  of  Westminster  Hall,  there 
were  easy  means  of  commumcation  between 
fbe  Chanceiy  and  the  King's  Bench,  which 
enabled  Sir  Thomas  More  to  ask  his  father's* 


blessing  in  the  one  court,  before  he  took  his 
seat  in  the  other;  and  I  myself  remember, 
when  a  student  of  law,  that  if  the  Chancellor 
rose  while  the  King's  Bench  was  sitting,  a 
curtain  was  drawn,  and  the  judges  saluted 
him."— iorrf  CampbdVs  "Lives  of  the  Chan- 
cellors,** vol.  1,  p.  214. 


SELECTIONS  FROM  CORRESPON- 
DENCE. 

1 

LAND  TAX.— MANORIAL  RENTS. 

7b  the  Editor  of  the  Legal  Observer. 

Sir, — I  shall  be  glad  if  some  of  your  corres- 
pondents will  inform  me  on  the  following 
points  regarding  the  allowance  of  land  tax  out 
of  manorial  quit  or  free  rents,  under  the  claoses 
in  the  Land  Tax  Act,  38  Geo,  3. 

Must  the  lord  allow  4s,  in  the  pound,  where 
two  or  more  rents  in  the  same  manor  for  dif- 
ferent parcels  or  estates,  amounting  collectively 
to  20s,,  though  each  under  that  sum  I 

And  must  he  allow  the  tenant  to  umte  the 
quit-rent  of  two  adjoining  manors,  though  the 
property  of  the  same  lord,  for  that  purpose  ? 

The  tenant  paying  the  rent,  deducts  is,  in 
the  pound  from  the  amount,  as  for  land  tax ; 
on  the  ground  that  his  estate  vields  so  much 
less  on  account  of  these  rents,  wnereas»  in  hd, 
for  that  estfj^e  he  is  not  charged  to  the  land 
tax  at  the  rate  of  Is,  Zd,  for  its  produce;  and 
therefore,  ought  not  to  deduct  in  a  greater 
proportion  than  he  is  charged  with.  How  is 
this  to  be  adjusted  I 

An  Original  Subscribbs. 


RECENT  DECISIONS  IN  THE   SUPE- 
RIOR  COURTS, 

rbportbd  by  barristbbs  or  thb  sbtbeak 

COURTS* 

SoIU  CoBit. 

FBB8  OP  BARRI8TBR8'  CLERKS. 

The  court  has  no  jurisdiction  over  a  barrister's 
clerk  whi9fisis  kept  a  fee,  out  qf  mxmeg  be- 
longing ^|q^  a  solicitor,  qf  Iwrger  amovmt 
than  alldwed:  but  the  fees  of  such  cMi 


•  The  father  of  Sir  Thomas  More  was  at 
this  time  a  judge  of  the  King's  Bench,  near  90 


years  of  age,  but  hale  in  body  and  sound  in 
understanding,  and  continuing  vigorously  to 
perform  the  duties  of  senior  piusne  judge  of 
nis  court.  Every  day,  it  appears,  during  term 
time,  his  celebrated  son,  the  Chancellor,  befors 
beginning  business  in  his  own  court,  went  into 
the  Court  of  King's  Bench,  and,  kneeling 
before  his  father,  asked  and  received  his 
ble8sin|(.  However  amiable  the  motives  of 
this  daily  ceremony,  it  would  in  modem  times 
be  deemed  inconsistent  with  judicial  deconun* 


Superior  Courts :  BoOt. 
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cam  01^  be  emuidered  tts  prahatiii,  wMeh 
tke  soUeitar  or  pariff  eommUmg  the  matter 
mmfpay  ornot  at  Um  mm  optiom.  There 
i$  no  legal  demand:  but  elerkt^feet  are  by 
euetom  ueuaUu  pM,  and  are  attowed,  on 
iasationy  to  the  amount  mentioned  in  the 
scale  approved  by  the  Lord  Chancellor  and 
the  other  judgetlon  the  Sth  Nov.  1840.*] 

Thb  Master  of  the  Rolls  said,  —  In  this 
petition  the  petitioner,  Mr.  Cotton,  who  is  a 
lolicitor,  complains  that  at  a  conference  with  a 
karned  counsel,  and  heing  willing  to  pay  the 
uual  customary  fee  of  five  shifiings  to  the 
derk  of  that  counsd  as  his  fee  upon  the  con- 
fertoce,  the  clerk,  having  a  sum  of  money 
belonging  to  Mr.  Cotton  in  his  hands,  claimed 
wren  shillings  and  sixpence  as  his  fee,  and 
notwithstanding  continued  remonstrance,  re- 
tained that  sum  of  seven  shillings  and  six- 
pence, without  the  co/isent  and  against  the 
will  of  Mr.  Cotton,  who  thereupon  hy  this  peti- 
tion asks  me  to  make  such  order  as  in  the 
case  I  may  think  fit  and  proper. 

Upon  me  hearing  of  this  petition,  it  was 
alleged  hy  the  petitioner  that  a  counsel's  clerk 
has  no  legal  right  to  demand  any  fee  or  reward 
whatever,  and  that  whatever  is  giicen  hy  a 
solicitor  or  any  other  party  consulting  the 
empkjer  of  the  clerk,  is  given  to  him  only  hy 
way  01  gratuity,  and  that  by  the  custom  of  the 
profession  only,  and  not  from  any  legal  claim 
tbat  the  clerk  has,  is  that  gratuity  given,  and 
that  that  professional  custom  only  sanctions  the 
payment  of  five  shillings  as  the  gratuity  to  the 
cm.  upon  a  conference  with  his  master,  and 
that  upon  ^e  taxation  of  a  solicitor's  bill  of 
costs  no  greater  sum  would  be  allowed,  if 
objected  to,  by  the  taxing  master. 

On  the  other  hand,  the  respondent,  John 
Lewis,  insists  that  he  had  a  right,  as  a  fee,  to 
the  sum  of  seven  shillings  and  sixpence,  and 
that  this  court  had  no  jurisdiction  over  him  in 
respect  of  any  act  done  by  him  in  his  character 
of  a  counsel  8  clerk,  and  that  except  in  the 
consideration  of  the  taxatimi  of  a  bill  of  costs, 
this  court  had  no  jurisdiction,  and  can  therefore 
make  no  order  in  this  matter ;  and  he  further 
goes  on  to  stale  that  for  the  purpose  of  peace 
and  that  no  further  proceedings  in  the  matter 
should  take  |4ace,  he  bad  offered  to  return 
the  two  shillings  and  sixpence  to  the  petitioner, 
Mr.  Cotton,  who  refused  to  accept  the  same, 
and  for  these  reasons  he,  the  respondent, 
doires  to  have  the  petition  dismissed  with 
coste. 

I  have  been  given  to  understand  that  claims 
St  different  times  have  been  made  by  counsel's 
clerks  upon  solicitors  or  parties  themselves 
who  have  bad  occasion  to  consult  their 
iD^ters,  which  claims,  from  their  having  been 
misted,  have  had  the  effect  of  injuring  the 
ioterests  of  the  parties,  by  causing  a  great 
inconvenience  to  arise  in  the  intercourse  be- 
tween solicitors  and  counsel,  which  ought  not 

*  See  Orders  in  Chancery,  by  G.  W.  Sanders, 
Mq.,ToLl,p,871. 


to  exist,  and  this  point  having  been  brought 
under  my  consideration  by  the  ]^resent  petition, 
it  occurred  to  me  that  it  might  afford  an 
opportunity  to  me,  if  |M)Ssible,  as  a  thing  much 
to  be  desired,  of  puttmg  an  end  to  all  con- 
troversy upon  the  subject  by  having  an 
uniform  table  of  fees ;  and  with  a  view  to  that 
object,  I  deferred  giving  my  judgment  on  the 
hearing  of  the  petition,  and  meant  to  have 
consvdted  the  judges  upon  the  matter,  but 
upon  further  consideration  of  the  matter, 
however,  I  was  of  opinion  that  the  facts  of  this 
case  do  not  of  themselves  afford  a  sufficient 
ground  for  that  course;  and  as  it  now  appears 
to  me  that  I  have  no  jurisdiction  over  either 
the  person  or  the  matter  complained  of  by 
this  petition,  I  think  it  right  to  dispose  of  the 
question  without  any  further  delay.  I  having 
no  jurisdiction  in  the  matter,  it  follows  there- 
fore, of  necessity,  that  I  must  dismiss  the 
petition ;  but,  for  the  reasons  that  I  am  now 
about  going  to  state,  I,  upon  so  doing,  shall 
dismiss  it  without  costs. 

Neither  I  nor  any  other  person  know  aj^ 
legal  ground  upon  which  any  counsel's  clerk 
can  base  his  right  to  demand  any  fixed  sum 
as  his  fee  from  any  solicitor,  attorney,  or  party 
who  may  have  occasion  for  consulting  the 
employer  of  that  clerk.  The  custom  of  the 
profession  has  been  certainly  to  give  a  certain 
sum  to  clerks  when  consulting  their  employers, 
but  it  has  not  been  from  any  recognised 
legal  claim  to  a  fee,  but  as  a  return  for  their 
civility,  and  perhaps  from  an  apprehension  that 
the  cneerful  service  which  is  due  from  the 
derk  to  his  master  would  not  be  so  well  or  so 
xealously  applied  to  the  business  of  the  party 
consulting,  if  nothing  was  given  to  the  clerk  j 
and  that  is  a  reason,  perhaps,  why  the  sums 
called  feee  afe  paid  to  them. 

I  am  not  aware  that  the  clerks*  fees  were  so 
sanctioned  as  to  be  the  subject  of  any  regula- 
tion whatever,  until  the  judges  at  common  law, 
in  the  year  1834,  gave  a  direction  to  the  taxing 
mastprs  that  the  fees  to  clerks  should  not 
exceed  the  sums  therein  stated.  These  fees 
are  set  forth  in  the  recent  edition  of  the 
General  Rules  and  RcKulations  of  the  Common 
Law  Courts.  Some  time  after  that,  the  Law 
Society  presented  a  memorial  to  the  Lord 
Chancellor  and  the  judge  of  this  court,  and 
that  memorial  sets  forth  tnat  the  sums  therein 
mentioned  would  be  allowed  as  gratuities  to 
the  clerks  of  connsel,  and  it  was  prayed  that 
such  sums  might  be  sanctioned.  Amongst  the 
fees  was  one  not  mentioned  in  the  direction  of 
the  judges  to  the  taxing  masters  of  the  com- 
mon law  courts,  and  which  was,  that  a  sum  of 
five  shillings  should  be  given  to  the  clerks  as  a 
fee  upon  a  conference;  this  being,  as  I  have 
said,  a  fee  not  mentioned  in  the  direction  of 
Uie  judges,  which  related  only  to  feee  between 
party  and  party. 

On  the  consideration  of  that  memorial,  it  ap- 
peared scarcely  necessary  to  make  an  order 
upon  a  subject  that  was  so  entirely  under  the 
control  of  the  solicitors  or  the  parties  for 
whom  they  act.    The  clerk's  fees,  as  I  thought 


^0 


SKpari&r  Cmtrta .-  Rolb. 


.  thoD  and  a»  I  still  think,  can  only  be  contidtned 
as  gratuities  which  the  soltcicor  or  party  con- 
•iiltiag  the  master  may  pay  or  not  at  his  own 
option,  and  althooi^h  the  custom  of  the  pro- 
fsssion  may  be  universal  in  paying  them,  yet  I 
was  of  opinion  there  was  no  1^^  demand, 
and  that  t-ne  sum  did  not  require  any  limitation, 
«0peciaUy  as  it  appeared  to  me  the  counsel 
themsdves  had  it  always  in  their  power  to  pre- 
vent disputes.    The  common  law  jud^  iiad 
thought  it  right  to  interfere  by  their  notification 
ip  the  masters,  to  which  I  have  referred,  and 
upon  the  representation  that  certain  i^rievances 
did  exist,  an  answer  to  the  memorial,  which 
was  in  the  form  rather  of  an  opinion  upon  a 
memorial,  was  signed,  and  has,  as  I  have  reason 
to  know,  been  very  commonly  acted  upon — 
not  always,  indeed,  for  the  respondent  Lewis 
has  produced  several  instances  to  the  contrary, 
and  it  is  very  evident  that  different  persons  m 
the  consideration  of  what  may  be  a  proper 
gratuity  to  be  allowed,  may  feel  and  act  very 
differently  according  to  their  different  notions 
€£  liberality,  but  I  believe,  however,  that  the 
.anm  allowed  on  the  taxation  of  a  bill  of  costs 
haa  been  considered  as  afibrding  die  general 
rule  for  the  amount  to  be  paid  for  such  clerk's 
&es.    The  clerk's  fees,  although  not  legally 
<demandable,  have  thus  by  custom  been  usually 
paid,  and  in  the  taxation  of  a  bill  of  costs,  they 
were,  to  the  amount  mentioned,  considered  as 
«xpenseB  fairly  or  not  improperly  incurred  in 
the  transaction  of  the  businesa  of  the  party  for 
whom  the  solicitor  acted.    In  the  argument  on 
the  hearing  of  the  petition,  this  memorial  was 
inaccurately  called  an  order.    It  was  not  con- 
tended in  that  memorial  that  the  clerks  had 
-«iy  sight  to  claim  the  sums  therein  mentioned, 
aod  considering  as  I  do,  that  the  respondent, 
John  Lewis,  had  not  any  right  to  anything 
«coept  what  was  offered  to  him  by  the  petitioner 
«f  his  own  free  will,  I  think  that  ne  has  erred  in 
demanding  or  retaining  what  was  not  volun- 
tarily  given  to  him,  especially  considering  that 
the  amount  was  a  sum  of  money  which  he 
ought  to  have  known  would  not  be  allowed 
upon  taxation  of  the  solicitor'js  bill,  if  opposed, 
and  which  the  party  employing  such  solicitor 
Blight  have  to  jmy  out  of  his  own  pocket;  and 
laiily,  considering  the  mode, — which  I  must  call 
the  very  improper  mode, — in  which  he  detained 
tiie  sum  that  he  claims  as  his  fee,  although  re- 
p^itedly  remonstrated  with  by  Mr.  Cotton,  I 
think  the  error  committed  was  very  great  and 
very  much  to  be  regretted.  It  does  not  appear  to 


I  oonsidnr  them  as  a  very  meriAonoiis  badr  of 
men,  aad  to  whom  great  cespect  is  due,^  ana  as 
a  body,  against  whom  nothiniif  can  be  said. 
Yet,  the  circumstances  of  this  caae  appear  to 
me  to  be  such  as  to  make  it  proper  for  me  to 
state,  that  in  mj  opinion  they  best  consult  thnr 
own  respectability  and  profit,  and  the  liigheat 
interests  of  their  employers,  which  they  are 
bound  to  sustain,  when  they  abstain  frovn 
making  claims  which  cannot  be  legaDy  sub- 
stantiated or  be  le^lly  upheld. 

The  condition  m  life  of  the  clerks, — their 
means  of  livelihood, — does  not  entirely  depend 
upon  what  they  receive  from  their  employers, 
but  depends  munly  upon  the  fees  they  are 
allowed  to  receive,  according  to  the  general 
custom  of  the  profession ;  ana  under  such  dr- 
cumstances  it  is  reasonable  for  the  clerks 
to  expect  to  receive  the  customary  fee,  but 
that  fee  is  in  its  legal  character  a  mere  gra^ 
tuity,  and  for  which  there  is  no  legal  demand. 
The  sum  which  may  be  allowed  upon  the  tax- 
ation of  costs  does  not  limit  the  sum  which 
may  be  spontaneously  bestowed  by  any  sdid- 
tor  upon  a  clerk  as  a  fee,  but  it  is  the  limit  of 
the  sum  to  be  allowed  to  the  solicitor  by  the 
master  if  it  is  objected  to,  and  if  he  gives  more, 
if  objected  to,  it  must  come  from  his  own 
pocket,  and  in  ordinary  cases  it  does  seem  to 
me  to  be  very  imprudent  and  improper  in  the 
counsels'  clerks  to  indulge  a  hope,  that  ihej 
may  or  ought  to  receive  a  greater  sum  than 
the  solicitor  would>  upon  taxation  and  objecticm 
made  thereto,  be  allowed  to  diarge  his  client 
with;  and  upon  consideration  of  the  whok 
matter  I  have  come  to  the  opinion  tb«t  tius 
petition  must  be  dismissed,  but  without  costs. 
Petition  dismissed  without  costs. 

Im  re  Cotton.    Jan.  15, 1846.^ 


MORTGAGOR  AND  MORTGAGEE.  —  PBODDC- 
TION  OF  DOCUMENTS. 

In  a  suit  against  a  mortgagor,  wmchers  reUt- 
ing  to  his  security  will  be  ordered  to  be 
produced,  although  it  mag  appear  by  his  a^ 
swer  that  they  do  not  form  part  of  the 
plaintiff's  title,  provided  they  may  tend  to 
make  out  and  support  the  case  stated  in  the 
bill. 


Mr.  Turner  and  Mr.  Anderson  moved  for  the 

production  of  the  documents  admitted  by  the 

answers  of  the  defendants  to  be  in  their  pos- 

^  ..  session.    The  defendants  objected  to  produce 

me  that  his  mere  offer  to  return  the  money  was  certain  bills  of  exchange  and  promissory  notes, 


to  be  considered  as  any  reparation  of  that  error,  |  i^  respect  of  which  their  mortgage  security  was 
for  although  offering  to  return  the  money  he     '  ...       .     .  ,    .,       .. 

does  not  abandon  his  right  to  claim  it,  ana  al- 
though I  have  no  jurisdiction  in  the  matter,  yet 
I  thmk  the  petitioner,  Mr.  Cotton,  has  great 
.reason  to  corofdain  of  the  respondent,  and  he 
comes  here  under  circumstances  which,  not- 
withstanding the  dismissal  of  his  petition,  in- 
duce me  to  think  that  he  ought  not  to  be  charged 
^h  any  costs. 

I  believe  counsels'  clerks  to  be  generally  a 
highly  honest  and  industrious  body  of  men. — 


given;  but  although  they  stated  that  those 
vouchers  did  not  relate  to  the  title  of  the  plain- 
tiffs, they  did  not  deny  that  the  truth  of  the 
matters  in  the  bill  might  appear  by  the  produc- 
tion of  them. 

Mr.  Willcock,  for  the  defendants,  said,  that 
the  documents  which  they  objected  to  produce 
were  the  bills  and  notes,  and  also  certain  ac- 


*>  This  report  has  been  taken  from  the  short- 
hand  writers  notes. 


atp&tior  Cimrtu  Tite^OuaunUir. 


an 


oiiTitB  wSki  Tcgard  to  the  fbniMr  of  which  tfaej 
were  as  much  the  defeodant^e*  eeourkf  as  tiu 
iBortgage  deed»  and  with  regard  to  tiu  latter, 
^Biily  a  annail  portioiL  rekLted  to  the  matten  in 
^ywrtion  in  thuauit. 

The  ifajler  cf  the  BoUi  said,  that  ail  the 
documents  must  be  produced,  ezoept  the  mort- 
gage deed  and  ^e  dnwiffhlB  of  it;  bat  the 
d«endant  might  be  at  liberty  to  seal  np  such 
{Wis  of  tile  accounts  as  did  not  relate  to  the 
tnatteri  in  qaestion  in  tiie  cause. 

GiUoa  ▼.  Hewett,  January  12,  1846. 


Vttt-CbanrdliDr  of  Stnrlrtntr. 

KXTKNOnfG  TKIAL. — BSG^IVBR. 


Oik  a  wiotwm  to  extend  trial  of  an  actioUyMpon 
tkt  ground  that  one  of  the  dtfendants,  who 
is  out  of  the  jurisdiction,  has  not  put  in  his 
answer,  it  is  not  a  vaHd  objection,,  that  the 
action  is  really  the  action  of  a  receiver 
hnmght  under  the  sanction  qf  the  master » 

This  was  a  motion  to  extend  an  iniunction 
to  stay  trial  of  an  action  brought  by  J.  B. 
Smith  against  Messrs.  Hoare  &  Co.,  in  the 
name  ofMr.  Fulke  Greville,  to  recover  a  sum 
of  money,  part  of  the  assets  of  the  late  Lady 
Bfansfield  m  the  hands  of  ^fosrs.  Hoare,  upon 
which  they  claimed  a  lien  in  respect  of  ad- 
vances made  bv  them,  during  Lady  Mansfield's 
He,  to  Mr.  Fulke  Greville,  to  whom  Lady 
Msmsfield  bequeathed  the  bulk  of  her  pro- 
perty. Mr.  Fulke  Greville  was  out  of  the 
3uhsdlction,  and  the  motion  was,  to  extend  the 
injunctioQ  till  the  coming  in  of  Ms  answer.  Snr 
B.  Smith  claimed  to  be  assignee  from  Mr.  F. 
Greville  of  all  his  interest  in  Lady  Mansfield's 
estate.  It  appeared  by  Sir  B.  Smith's  answer, 
that  he  had  filed  a  bill  against  Mr.  Fulke 
Greville  for  the  administration  of  Lady  Mans- 
field's estate,  in  which  he  had  obtained  a 
decree  on  the  15th  of  June  last,  and  a  re- 
ceiver. That  application  had  been  then  made 
to  Measrs.  Hoare  to  pay  this  money  into 
court  in  that  suit,  and  that  upon  their  refusal 
to  do  so,  the  master  to  whom  the  cause  stood 
referred  authorised  the  receiver  to  bring  an 
action  to  recover  the  money.  It  was  said  that 
this  was  the  action  of  the  receiver,  or  in  fact  of 
the  court,  with  which  the  court  would  not  in- 
terfere, and  that  Messrs.  Hoare  might  come  in 
and  establish  their  claim  before  the  master. 

Mr.  Bethell  and  Mr.  Hoare  for  the  motion. 

Mr.  MaUns  and  Mr.  Baley,  contrk,  relied 

rthis  being  the  action  of  the  receiver,  and 
upon  the  circumstance  that  the  action 
stood  for  trial  in  three  days.  On  this  point 
they  dted  Stokes  v.  Wilson,  12  Sim.  91; 
Thirpe  V.  Hughes,  3  M.  &  C.  742 ;  and  Field 
V.  Beaumont,  3  Mad.  102. 

Hie  Vtce-Chancelior  said,  that  if  the  court 
would  bring  an  action  against  a  party  who  was 
out  of  the  jurisdiction,  it  must  conform  to  its 
own  roles.  Therefore  the  injunction  must  be 
extended. 

Hoare  v.  Greville,  Dec.  17, 1845. 


BX£Ii,     BXBVICB     Oy.  ^^  COk»TJtUt' 'MOW     OF 

28th  ordkk  of  may,  1845. 

Where  an  order  has  hsen  obtained,  ex  parte, 
under  the  2Sth  Order  cf  May,  1845,  to  ex- 
tend the  time  for  service  of  a  copy  of  a  bill, 
it  is  not  necessary  to  serve  «  copy  qf  suoh 
order  with  the  copy  biU. 

The.  time  having  expired  for  service  tf  the 
bill  in  this  case,  under  Order  16,  Art.  2.  of 
Mav  1845,  an  order  was  obtained,  ex  parte, 
unaer  the  28th  of  the  same  orders,  for  leave  to 
effect  such  service,  notwithstanding  the  time 
had  expired^  and  a  question  having  been  raised 
at  the  registrars'  office,  whether  it  was  neces- 
sary to  serve  a  copy  of  such  order  with  the 
copy  bill. 

Mr.  Glasse  directed  the  attention  of  his 
Honour,  the  Vice-Chancellor,  to  the  subject^ 
and  after  having  taken  time  to  communicate 
with  the  other  judges  of  the  court. 

The  Vtee-ChaneeUor  this  morning  said,  that 
the  court  was  unwilling  to  impose  any  duty 
under  the  new  orders  which  was  not  provided 
for  in  express  terms,  and  that  the  service  of 
such  an  order  was  unnecessary. 

Fenton  v.  Clayton,    January  14, 1845. 


VUf^tlBiircIIor  QBigram. 

PRACTICS. — TAXING  BILL  PRO  C0NFBB80.-*- 
77th  and  78th  ORDEB8  OF  MAY,  1845. 

Unless  the  evidence  is  distinct  and  positive, 
the  court  will  decUne  making  an  order  to 
take  the  bill  pio  confesso  upon  motion,  kU 
will  fix  a  day  for  the  hearing,  and  then  hear 
cause  show. 

Mr.  J,  H.  Palmer  moved,  upon  affidavits, 
that  the  bill  might  be  taken  »ro  confesso,  under 
the  78th  Order  of  May  last.  The  affidavit  stated, 
that  the  residence  of  the  defendant  had  not 
been  ascertained,  after  repeated  inquiries  for  his 
residence ;  that  it  was  not,  and  had  not  been 
I  known  even  to  the  defendant's  solicitor  since 
!  the  suit  had  been  instituted,  although  he,  (the 
defendant,)  had  frequently  called  at  the  office 
of  the  latter  gentieman.  It  appeared  that  there 
had  been  considerable  difficulty  in  the  service 
of  the  subpoena,  which  ultimately  had  only 
been  effected  by  the  clerk  of  the  solicitor,  who 
watched  the  defendant  at  a  theatre  which  he 
was  known  to  visit.  It  appeared  also,  that  the 
sheriff^s  officer  had  been  unsuccessful  in  dis- 
covering the  defendant  or  his  residence,  for  the 
purpose  of  executing  an  attachment  for  not 
putting  in  his  answer.  The  bill  was  filed  on 
the  7th  of  January.  The  defendant  appeared 
to  the  bill  by  his  solicitor  on  the  Slst.  The 
attachment  for  want  of  answer  had  issued  on 
the  10th  of  September.  The  plaintiff'  had  been 
served  with  notice  of  this  motion  on  the  29th  of 
November,  but  no  one  appeared  upon  it.  The 
case  of  Harrison  v.  Stewardson,  (2  Hare,  533,) 
and  the  form  of  the  order  in  that  case  was  re- 
ferred to,  but  it  was   submitted  that  delay 
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would  be  canted  by  following  it  in  the  present 
instance. 

Sir  James  Wigram,  V.  C,  thougbt  tbat  the 
eridence  was  not  so  distinct  and  positiye  as  to 
justify  the  court  in  soaking  an  aosolute  order 
upon  motion^  but,  following  Hmrieon  v.  Stew- 
ardson,  fixed  the  first  day  of  next  term  for  the 
hearings  w2ien  cause  might  be  shown. 

Courage  y.  IVardeU,    Dec.  U,  1845. 


Queen's  ISenet. 
(Before  the  Four  Judges.) 

FRI&NDLY   SOCIKTIB8.  —  MONBY   HAD  AND 
RBCBIVED. 

Tke  etatute  59  Geo.  3,  c.  128,  s.  I,  enacts, 
"that  no  society  hereafter  to  be  formed 
shall  be  entitled  to  the  benefits  or  subject  to 
the  provisions  of  the  said  acts,  unless  such 
society  shall  have  been  constituted  under  the 
authority  and  according  to  the  provisions 
of  this  act,'*  Held,  that  a  society  which 
had  been  formed  for  a  considerable  Hme 
before  the  act  passed,  but  the  rules  and  fv- 
gulations  of  which  society  had  not  been  en* 
rolled  by  the  quarter  sessions,  pursuant  to 
the  directions  of  the  statute,  did  not  come 
within  the  protection  of  that  statute. 

This  was  an  action  for  money  bad  and  re- 
ceived. Plea,  never  indebted.  The  plaintiff 
was  the  surviving  trustee  of  a  friendly  society, 

S}ut  did  not  sue  in  that  character,)  and  the 
efendants  were  stewards  of  the  same  society. 
The  members  of  the  society  to  which  both 
the  plaintiff  and  defendants  belonged,  had  come 
to  the  resolution  of  dissolving  it,  and  the  re- 
maining funds  of  the  society  were  divided  and 
paid  by  the  defendants  to  each  of  the  members, 
which  was  alleged  to  have  been  done  with  the 
privity  and  consent  of  the  plaintiff.  The  ac- 
tion was  brought  to  recover  the  money  so  paid 
by  the  defendants,  which  the  plaintiff  alleged 
had  been  illegally  paid.  The  society  had  been 
formed  for  a  conRiderable  time  previous  to  the 
passing  of  the  59  Geo.  3,  c.  128,  but  the  rules 
and  regulations  of  the  society  had  been  con- 
firmed and  allowed  by  the  quarter  sessions, 
pursuant  to  the  directions  of  that  statute.  One 
rule  of  the  societjr  was,  that  the  society  should 
not  be  dissolved  if  more  than  six  dissented. 
It  was  contended  at  the  trial,  that  the  plaintiff 
ought  to  be  nonsuited,  because  the  action  was 
improperly  brought.  The  learned  judge  left  the 
case  to  the  jury,  who  found,  specially,  that  the 
plaintiff  assented  to  the  division  of  the  funds, 
and  that  not  so  many  as  six  members  dissented. 
On  the  finding  of  these  facts,  the  learned  judge 
nonsuited  the  plaintiff,  reserving  leave  to  move 
to  enter  a  verdict  for  the  plaintiff.  A  rule  had 
also  been  obtained  to  enter  a  verdict  for  the 
defendants. 

Mr.  Crowder  and  Mr.  Taprell,  for  the  de- 
fendants. 

The  plaintiff  is  not  entitled  to  have  the  ver- 
dict entered  for  him.    In  the  first  plaoe  he 


does  not  sue  in  the  proper  character,  for  he 
ought  to  sue  under  tke  59  Cieo.  3,  c.  128,  as 
surviving  trustee.  In  the  next  the  jurocs 
have  found  that  the  money  was  paid  with  his 
consent  if  not  by  his  direction,  and  that  fact 
disables  him  from  maintaining  an  action  of  this 
kind,  which  is  an  equitable  action. 

Mr.  Serjeant  Kingktke  Imd  Mr.  Pkinn,  (at 
the  nlaintiff. 

This  action  is  maintainaUe  in  its  present  fonn. 
The  defendants  paid  the  money  illegally,  ae* 
cording  to  the  59  Geo.  3,  c.  L28,  and  other  sta- 
totes  in  force  with  reference  to  this  subject. 
IPatteson,  J.  The  first  section  of  the  59  Geo. 
3,  c.  128,  enacts,  "  that  no  society  hereafter  to 
be  formed  in  England  or  Wales  or  the  mem- 
bers thereorshall  be  entitled  to  the  benefits,  or 
subject  to  the  provisions  of  the  sud  acts,  unless 
such  societjr  snail  have  been  constituted  under 
the  authontv  and  according  to  the  provisions 
of  this  act.'^  This  is  not  a  society  within  the 
meaning  of  this'  section,  because  the  society 
was  formed  before  the  act  passed.  If  tte 
plaintiff  seeks  the  protection  of  the  statute  he 
must  bring  himself  within  its  enactments.] 

Mr.  Seijeant  Kinglahe  then  contended,  ^ 
on  the  facts  found  by  the  jury  the  defendants 
were  not  entitled  to  have  the  verdict  ent^td 
for  them.  The  fact  that  the  money  was  paid 
with  the  consent  of  the  plaintiff^  does  not 
justify  the  defendant  in  paying  it.  If  a  verdict 
is  entered  for  the  plaintiff,  it  will  be  a  means 
of  preventing  further  litigation  on  the  subject. 

Lord  Denman,  C.  J.  If  any  one  fiact  was 
found  by  the  jury  which  we  saw  clearly  entitled 
the  defendants  to  a  verdict,  we  should.be  dis- 
posed to  entt^  it  accordingly,  but  we  do  not 
think,  under  the  circumstances  of  this  case,  that 
we  can  do  so.  On  the  other  hand,  we  think 
that  the  plaintiff  is  not  entitied  to  a  verdict 
against  them,  considering  what  has  been  hia 
conduct  in  the  case.  Things  had  better  remain 
as  they  are. 

Patteson  and  Coleridge,  J's,  concurred. 
Both  rules  discharged. 

PameU  v.  Smith  and  others,  QL  B.,  Hilary 
Term,  1846. 

Nisi  Prvus, 

ATTOBNEY  AND   CLIENT — SIGNED  BILL. 

Ill  an  action  on  an  attorney  and  soUeUor^s 
biU,  one  of  the  items  of  which  is  a  grots 
sum  paid  to  a  proctor  iy  the  plaintiff,  for 
and  at  the  request  qf  the  defendant,  in  re- 
spect  of  bu^ness  done  in  a  suit  in  theEecU' 
siastical  Qaurt,  to  which  the  defendant  was 
a  party,  Semble,  it  is  not  necessary  in  the 
signed  bill  delivered  one  month  btfore  actum, 
to  specify  the  particular  items  composiny 
such  gross  sum. 

This  was  an  action  for  debt  on  an  attorn^ 
and  solicitor's  bill,  amounting  to  183/.  Is.  4a 
Pleas  1,  never  indebted:  2,  as  to  141/.  14#. 
Parcel,  &c.  no  delivery  of  a  signed  bill  one 
calendar  month  before  action  brought.  At  the 
foot  of  the  account  were  the  words  "This  is 
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nif  bin,"  sabecribed  with  the  plaintiff's  name. 
The  chafi^es  in  the  bill  were,  amongst  other 
things,  for  attendance,  &c.  in  getting  np  evi- 
dence  for  the  porpose  of  a.snit  in  the  Ecclesi- 
astical Court*  to  which  the  defendant  was  a 
party.  The  above  item  of  14U.  14t«  was  the 
amonnt  of  the  proctor's  bill  in  the  proceedings 
in  the  Eeclesiastical  Ck>urt,  paid  by  the  plaintiff 
for  and  at  the  request  of  the  defendant,  and  the 
particsilar  items  was  in  these,  terms:—"  Add 
Mr.  Rotheram  his  bill,  141/.  14s.''  At  the 
conclusion  of  the  plaintiff's  case, 

Mxmiagm  Chamben  objected  with  respect  to 
tlus  portion  of  the  demand,  that  nio  sufficient 
signed  bill  had  been  delivered  before  the  com* 
mencement  of  the  suit,  contending,  that  the 
items  of  which  Mr.  BoUieram's  bill  was  com- 
posed ought  to  have  been  set  forth,  and  dted 
Drtm  V.  CUjford,  2  C.  &  P.  69,  where  it  was 
held,  in  an  action  on  an  attorney's  bill  to  be 
insufficient  to  charge  the  costs  of  an  action 
hrooght  for  the  defendant  by  the  plaintiff  as  at- 
torney in  one  sum  in  the  lump,  although  the 
costs  in  that  action  had  been  taxed  at  that  sum 
as  between  party  and  party. 

WtUiams,  J.,  inclined  to  the  opinion,  that  it 
was  unnecessary  to  specify  such  item,  but  con- 
«nted  to  reserve  the  p<»nt  should  it  become 
neoessaiy. 

Hmifrey  and  Ommmff,  for  plaintiff. 

If.  Ckamben  and  Greenwood,  for  the  de- 
fendant. 

Tttffkr  y.  7>niiaii^.  Sittings  at  niei  prims, 
U.  B.,  Hilary  Term,  Jan.  19, 1840« 


QMtM'f  3tntt  Vrartire  Court. 


OPBNINO  BULB  UPON  FBB8H  AFFIDAVITS.—- 
WHBKf  NOT  ALItOWBD* 

After  a  ruk  JUu  been  argued  and  disposed  of, 
it  eannoi  be  opened  upon  fresh  affidavits 
denying  the  facts  sworn  to  bv  the  successful 
party,  and  by  which  the  decision  of  the 
court  was  governed. 

In  the  course  of  last  Michaelmas  Term  a  rule 
«ui  for  judgment  as  in  case  of  a  nonsuit,  in 
this  cause,  was  discharged,  upon  an  affidavit  of 
the  lessor  of  the  plaintiff,  stating  that  in  August 
last,  daring  an  interview  between  him  and  the 
defendant  upon  the  subject  of  the  action,  it  was, 
agreed,  upon  the  defendant's  proposal  that  all 
proceedings  should  be  stayed,  on^  each  party 
paying  his  own  costs ;  and  that  the  action  was 
then  settled  accordingly. 

UdaU  now  applied  for  leave  to  open  the  rule 
upon  affidavits,  positively  denying  that  any 
such  agreement  as  that  sworn  to  by  the  lessor 
of  the  plaintiff  had  ever  been  entered  into  by 
the  defimdant  or  his  attorney,  or  that  there  had 
been  any  settlement  of  the  action.  It  was  fur- 
ther alleged,  that  the  lessor  of  the  plaintiff 
himielf,  since  last  term,  had  admitted,  that  no 
«nch  settlement  had  taken  place.  The  learned 
counsel  submitted,  that  the  affidavits  showed 
that  the  rule  had  been  obtained  by  fraud,  and 


prayed  that  the  court  would  allow  it  to  be 
reheard. 

WiUiams,  J.    I  cannot  open  the  rule  upon 
such  affidavits. 

ApphcatioB  refused. 

Doe  dm.  KeU  v.  Brown.     Hilary  Term, 
Jan.  15, 1846. 


BJBCTMBNT.  —  SBBVICB   OF  DBCLABATION 
BY  POST.— WHBN  8UFFICIBNT. 

A  copy  declaration  and  notice  in  ejectment 
was  sent  to  a  tenant  by  post,  accompanied 
bv  a  letter  explaining  the  meaning  thereof  r 
this,  coupled  with  a  subsequent  acknowledge 
ment  by  the  tenant,  that  he  received  the 
copy  declaration,  S^c,  before  the  first  day 
qfterm,  is  sufficient  for  a  rule  for  judgment 
against  the  casual  Rector,  absolute  in  the 
first  instance, 

Huoh  Hill  moved  for  judgment  against  the 
casual  ejector.  There  were  five  tenants  in  posses* 
sion,  four  of  whom  had  been  served  with  the  de- 
claration and  notice  in  the  usual  manner.  As  to 
the  fifth,  one  Thomas  Tapling,  the  affidavit  of 
service  stated,  that  on  the  3rd  of  January,  1846, 
the  attorney  for  the  lessors  of  the  plaintiff  sent 
to  him  a  copy  of  the  declaration  and  notice  by 
post,  directed  to  him  at  the  '^  Port  Eglintoun 
Spinning  Company's  Works,  Glasgow,"  where 
he  then  was;  that  the  declaration  and  notice 
were  accompanied  by  a  letter  of  tiie  same  date 
from  th$  said  attorney,  explaining  the  meaning 
thereof,  and  requesting  an  acknowledgment  by 
post  of  their  having  been  received ;  tibat  on  the 
5th  of  January,  Tapling  wrote  and  sent  to  the 
attorney  a  letter,  dfated  on  that  day,  acknow. 
ledging  the  receipt  of  the  declaration  and  no- 
tice; and  that  on  January  12th,  (Tapling  hav- 
ing in  the  meantime  arrived  in  London,)  the 
deponent  saw  him  sign  the  following  memo- 
randum upon  the  same  copy  declaration  which 
had  been  sent  to  him  at  Glasgow. 

'^  January  5, 1846. 
"  I  acknowledge  that  I  received  the  above 
copy  declaration  in  ejectment. 

''Thomas  Taplino." 

The  learned  counsel  submitted  that  this  was 
sufficient  for  a  rule  absolute. 

WilHams,  J.  Exphmation  of  what  Tilling 
meant  does  not  seem  to  be  necessary ;  therefore 
you  may  take  a  rule. 

Rule  absolute. 

Doe  ex  dem.  the  Mayor,  Commonalty,  and 
dtixens  of  London  v.  Eoe.  Hilary  Term,  Jan. 
15, 1846. 


Cxtlie(ttter. 

ABBITBAT0B8.  —  CBBTIFICATB.— SPBCIAL 
JUBY. — COSTS. 

A  cause  was  rrferred  at  mai  prius,  and  the 
siUnnission  contained  a  clause  giving  the 
arbitrator  the  same  power  to  certify  as  a 
judge  at  mnprixui  the  venue  had  been  ori* 
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ginally  Und  m  lumdon^  and  a  special  jury 
had  been  summoned  from  that  county,  but 
ike  cause  nut  coming  on  for  trial  at  the 
sitting  in  Middlesex,  the  parties  agreed  to 

'  change  the  veaue  to  London,  the  costs  to  be 
costs  in  the  cause.  The  arbitrator  duly 
made  his  award  in  favour  of  tie  defendant, 
and  in  the  following  term  certified  for  a 
special  jury.  Held,  that  the  certificate  was 
of  no  ^ect,  but  that  the  defendant  was  en* 
titied  to  the  costs  of  the  London  special 

jury^  as  costs  occasioned  by  the  change  of 


A  CAUSA  came  on  for  trial  at  nisi  priust  when 
a  verdict  was  taken  for  the  plaintiff,  subject  to 
a  reference.  The  sabmieaion  contained  a 
clause,  giving  the  arbitrator  the  samepower  to 
certify  as  a  judge  at  nisi  priue.  The  time 
limited  for  making  the  award  es^pired  on  the 
Ist  day  of  Michaelmas  Term,  1845,  and  in  the 
month  of  Angnst  previously,  the  arbitrator 
duly  made  his  award,  and  directed  a  verdict  to 
be  entered  for  the  defendant.  The  venue  had 
been  originally  laid  in  Middlesex,  and  a  special 
jury  of  that  county  had  been  summoned  to  try 
the  cause,  but  the  press  of  business  havmg 
prevented  it  from  coming  on  at  the  sittings,  the 
parties,  in  order  to  expedite  the  trial,  agreed, 
that  the  venue  should  be  changed  from  Mid- 
dlesex to  London,  and  that  the  costs  occasioned 
by  such  arrangement  should  be  costs  in  the 
cause,  and  to  abide  the  event.  After  the  first 
day  of  Michaelmas  Term  the  arbitrator  granted 
a  certificate,  that  the  case  was  a  proper  one  to 
be  tried  by  a  special  jury  for  taxation,  the  mas- 
ter disallowed  the  costs  of  the  special  jury,  both 
in  Middlesex  and  London,  on  the  ground,  1st, 
that  the  arbitrator  had  not  given  the  certificate 
immediately  after  the  verdict,  as  required  by  the 
6  Geo.  4,  c.  50,  s.  34 ;  and  2ndly,  that  the  ar- 
bitrator's authority  had  expired  at  the  time  he 
granted  the  certificate. 

Webster  moved  to  review  the  master's  tax- 
ation. As  to  the  first  objection,  the  authorities 
establish,  that  the  word  "  immediately  "  is  to 
be  construed  as  meaning  within  a  reasonable 
time.  Christie  y.  Bichardson,  10  M.  &  W.  688  ; 
Thompson  v.  Gibson,  8  M.  &  W.  281 ;  Page  v. 
Pearce,  8  M.  &  W.  677.  Those  cases  have 
overruled  Waggett  v.  Shaw,  3  Camp.  316,  in 
which  Lord  Ellenborough,  upon  a  similar  clause 
decided,  that  a  judge  could  not  certify  for  the 
costs  of  a  special  jury  the  day  after  the  trial. 
In  the  present  case,  the  certificate  had  been 
granted  within  a  reasonable  time,  for  the  de- 
fendant could  not  have  applied  for  it  when  the 
verdict  was  taken  for  the  plaintiff  at  nisi  prims, 
and  the  award  was  not  delivered  to  the  parties 
until  the  month  of  August,  consequently  the 
defendant  had  no  power  -over  the  record  until 
after  the  four  first  days  of  the  ensuing  term. 
Widi  respect  to  the  second  objection,  the  cases 
only  show  that  on  arbitrator  cannot  alter  his 
award  after  the  time  limited  for  making  it  has 
expired.  He  may,  however,  do  any  act  for  the 
purpose  of  giving  effect  to  his  intentioas. 
.  Pollock^  C.  B.    The  partiea  have  neglected 


to  call  the  arbitratovr's  attention  to  the  danse 
relating  to  the  certificate  imtil  after  hia  power 
had  expired.  If  he  could  certify  at  that  timc^ 
he  might  do  so  now,  or  at  any  future  period. 

Parke,  B.  It  was  surely  meant  that  the  sr- 
bitrator  should  make  his  award  onoe  for  dL 
He  ought  to  have  included  tiie  certificate  in  fais 
award. 

Webster  then  argued,  that  imder  the  terms 
of  the  agreement  lasde  upon  the  change  of  the 
venue,  the  defendant  waa  entitled  to  tut  costo 
of  the  special  jury  in  Loodoo. 

WUUama  ahowwi  cause  in  the  first  tustance. 
The  agreement  was,  that  all  the  coats  occasioned 
by  l^e  change  of  venue  ahonld  be  ooata  in  the 
cause,  but  that  will  depend  upon  whether  ths 
certificate  is  valid.  Suppose  a  caoiie  had  beea 
made  a  remaaet  by  ooDseDt,  the  costa  ef  tlis 
canae  to  abide  the  event,  the  auccesaful  pirty 
would  not  be  entitled  to  the  ooata  of  a  ^pedsl 
jury,  unless  the  judge  certified. 

FeUock,  C.  B.  The  agnement  ia,  that  all 
the  extra  coaU  shall  abide  the  event  of  the 
cause,  not  those  alone  ^i^ch  depend  on  ths 
certificate  of  the  fudge.  The  master  dioold 
consider  what  would  have  been  the  ooata,  if  the 
canae  had  been  tried  in  MkidioHBC,  a&d  then 
calculate  tiiegroaa  amount  of  the  easts  «ctnaUf 
incurred  in  London  and  Middlesex,,  and  d^• 
ducting  the  one  from  the  other,  the  balance 
would  be  tike  coato  to  which  the  defendant  is 
entitled. 

Farke,'B.  The  meaning  of  dw  agroeaMat  is, 
that  all  the  costs  occasioned  by  the  ehaoge  of 
venue — both  those  of  the  the  special  jury  and 
others— should  abide  one  event,  which  is  to 
determine  both.  But  the  argument  on  behalf 
of  the  plaintiff  amounts  to  this,  that  all  the  costs 
except  those  of  the  special  jury,  are  to  abide  the 
event  of  the  cause,  and  diat  the  ooats  of  die 
special  jury  are  to  abide  the  event  of  the  certifi- 
cate. If  the  parties  meant  that,  they  should 
have  so  specified  it,  but  they  have  not  done  so. 

Piatt,  B.  concurred. 


Geeve  v.  Gorton. 
1346. 


Rule  absolute. 
Hilary  Term,  20th  Jan. 


Court  of  Iten&ntytcB. 

PETITION  UNDER  7  &  8  VfCT.  C  96. 

Circumstances  in  which  a  petition  under 
the  7  ^  S  Vict,  c.  96,  is  deemed  im- 
perfect, 

John  Shbtleu,  who  was  described  as 
^'  kte  of  the  Norfolk  Lodge  Public  House,  Hay- 
land,  in  the  county  of  Hants,  Victualkr,**  pe* 
titbned  tbia  coort  tor  protection  horn  prooeia, 
under  the  atatutea  5  &  6  Vict.  c.  ll6,and7frS 
Vict.  c.  96 ;  and  came  up  for  hewing  upon 
such  peUtaoQ,  before  Mr.  Uomniaaioner  Evaaa, 
for  the  first  time,  on  Wednesday  the  89th  Oet. 


S^^erior  Courts :  Court  of  Bankngttey. 


The  2nd  sect,  of  the  7  &  d  ¥ict.  c.  96,  enacts, 
''Tbat  ereiy  petitkm  for  -protectioii  from  pro- 
cese  presented  after  the  commencemeDt  of  this 
act,  «hall  be  in  the  form  specified  in  the  sche- 
dule annexed,  and  such  petition  and  the  sche- 
dnle  recraired  to  be  asneaed,  shall  be  iwrxiied 
bf  an  affidavit  «f  the  petttioner  in  the  form 
fljfeofied  intheschedole  annexed,  and  if  such 
petition  and  affidavit  shall  not  be  in  the  form 
herein  prescribed,  each  petition  shall  be  dis- 
nrisscd.*' 

The  fonn  of  the  petitkia  annexed  to  the  act 
contaiDS  the  following  statement : — "  That  your 
petitioner  is  desirous  that  his  estate  should  be 
administered  under  the  protection  and  direction 
of  this  honourable  court,  and  that  he  verily 
bdieves  such  estate  is  of  the  value  of  £ 
at  the  least,  xxnincumbered,  and  beyond  the 
value  of  his  wearing  apparel  and  other  matter, 
which  your  petidoner  is  authorised  to  except 
by  this  act,  and  that  the  same  ia  availahle  for 
the  benefit  of  his  creditors.'' 

The  petitioner  in  tnta  caae  had  literally  com- 
plied wi^tbe  act  of  -parliament,  but  had  ne- 
glected  to  fill  op  the  blank  after  £,  in  the 
sentence  above  cited,  and  this  omission  was 
pointed  out  by  coonseS,  on  oehalf  of  an  oppos- 
m^  creditor,  and  inaiBled  onaa  a  fatal  ohjectibn. 
It  was  ttf|$ed  on  the  other -aide,  that  the  peti- 
tioner really  had  no  estate,  and  could  not  with 
truth  have  inserted  any  sum  after  the  £. 

The  commissioner  was  dearly  of  oninion, 
ftat  the  obieetimi  taken  waa  fatal.  If  the  pe- 
titioDer  had  no  estate,  he  ahosld  have  inserted 
^  word  "nothing,"  or  some  synonymous 
word  or  words  in  the  space  left  for  that  purpose. 
By  learin^  a  blank  the  petitioner  avoided 
swearinj^,  whether  he  had  or  had  not  any  estate, 
and  if  it  were  afterwards  discovered  that  he 
had  some  estate,  he  could  not  be  convicted  of 
perjaiy.  The  petition  mubt  therefore  be  dis- 
missed. 

John  Shetler  filed  a  second  petition,  upon 
which  he  again  came  up  for  heatii^»  before 
Mr.  Commissioner  Evans,  on  the  25th  Nov. 

The  form  of  the  petition  given  by  the  act 
directs,  that  the  petitioner  shall  state— "That 
your  petitioner  is  not  a  trader  within  the 
meaning  of  the  statutes  now  in  force  relating 
to  bankrupts,"  or  if  a  trader,  strike  out  the 
word  **not,"  and  after  the  word  "bankrupts," 
add  the  words^  "  but  owing  debts  amounting 
in  the  whole  to  ksa  than  300/."  ll)e  peti. 
tioaer  ia  this  case  had  added  the  words  "  but 
owing  debts  amounting  in  the  whole  to  less 
than  300/.,"  but  had  not  complied  with  the  di- 
rections in  the  margin  of  the  petidon,  by 
striking  out  the  word  "not."  llie  petition 
tinefore  ran  "that  your  peiitioaer  is  no/  a 
tcader,"&c 

The  commissioner's  attention  having  been 
called  by  counsel  for  an  opposing  creditor  to 
this  pan  of  the  petition,  it  was  submitted  that 
dK  petition  muflt  be  dismissed,  a^  the  petitioner 
upon  his  own  showing  was  a  victualler,  and 
therefiore  a  trader  within  the  meaning  of  the 
6  Geo.  4,  c.  16,  6.  2,  whilst  it  appeared  on  the 
face  of -tihe  pedtion,  that  1^  petitioner  waa  not 


27< 

a  trader.  On  the  other  side  it  was  urged,  that 
omitting  to  strike  out  the  word  "  not,"  was  a 
mere  inadvertence,  and  that  the  commissioner 
might  now  allow  the  petition  to  be  amended  in 
this  respect. 

The  commissioner  thought  he  had  no  power 
to  order  the  petition  to  be  amended,  although 
he  had  power  to  allow  the  schedule  to  be 
amended.  The  petition  as  it  had  been  filed  by 
the  petitioner  was  not  true,  and  must  therefore 
be  dismissed. 

The  insolvent  filed  a  third  petition,  which 
came  on  for  hearing  before  Mr.  Commissioner 
Evans  on  the  l/th  of  December  last. 

It  now  appeared  on  the  face  of  the  petitioner'a 
schedule,  that  he  had  borrowed  the  sum  of 
llL  5<.  ScL  in  the  montii  of  Sq>tember»  frinn 
his  daughter,  for  the  purpose  of  payii^  as- 
sessed taxes  and  parochial  taxes,  for  both  of 
which  the  collector  had  levied,  ami  at  the  time 
of  such  loan  he  had  expressly  agreed  to  repajr 
the  amount  to  his  daughter,  out  of  a  sum  he 
was  to  receive  from  his  landlord  for  fixtures,  at 
Michaelmas.  It  also  appeared,  that  the  peti* 
tioner,  in  pursuance  of  such  agreement,  had* 
repaid  his  daughter  the  sum  of  llL  S«.  Sd.  s» 
borrowed  on  the  29th  Sept.  last  The  present 
petition  was  filed  on  27th  Nov. 

Counsel  on  behalf  of  the  opposing  creditor 
now  called  attention  to  that  part  of  the  potition ' 
in  which  the  petitioner  stated^  that  he  had  "  not 
parted  with  or  charged  any  of  his  property  ex- 
cept for  the  necessary  support  of  himself  and 
his  family,  and  the  necessary  expenses  (not  ex- 
ceeding ,  I.)  of  this  his  petition,  or  in  the  ordi- 
nary course  of  trade,  at  any  time  within  three : 
months  of  the  date  of  filing  this  his  petition, . 
or  at  any  time  with  a  view  to  this  petition ;" 
and  contended,  that  the  pajmfient  of  a  debt  to 
the  petitioner's  daughter,  within  three  months, 
waa  a  parting  with  his  property,  not  for  the 
I  support  of  hie  family,  or  in  the  ordinary  course 
j  of  trade,  and  that  on  this  ground  the  petition 
ought  to  be  dismissed. 

The  commissioner  was  of  ophnon,  that  if  the* 
petitioner  had  paid  the  tax  colkctinr  directly- 
himself,  such  a  payment  would  fairly  fall  within 
the  description  of  a  payment  for  the  necessary 
support  of  hunself  and  his  family.  The  case 
wae  made  somewhat  different,  however,  by  the 
fact  l^t  the  daughter  had  advanced  the  money 
to  pay  the  taxes,  and  the  petitioner  afterward* 
paid  the  daughter.  He  entertained  so  much 
doubt  on  the  point,  that  he  should  consult  hie 
brother  commissioners,  and  give  his  judgment 
hereafter. 

On  a  subsequent  day  the  learned  commia-' 
sioner  stated,  that  he  had  consulted  his  brother 
I  commissioners  on  the  point  reserved,  and  waa 
I  now  of  opinion,  that  the  payment  to  the  daughter 
was  a  parting  with  property  within  the  mean- 
ing of  the  act. 

The  petition  was  therefoca  ordered  to  be 
dismissed. 

/a  tke  nmHer  of  John  ^etkr. 
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PLAN  OF  THE  DIGEST  OF  CASES 


INCOBPO&ATBD  IN 

THE  LEGAL  OBSERVER. 

Thb  continuation  of  the  Digest  being 
pended  for  one  week^  we  take  the  opportunity  of 
saying  a  few  words  on  this  further  improvameot 
in  the  scope  of  the  Legal  Obomver. 

If  our  readers  could  sit  down  and  peruse  our 
main  divisions  of  the  digest,  with  the  notes  or 
commentaries  on  the  prominent  cases  therein, 
we  should  much  prefer  that  the  Commentary 
should  be  placed  in  juxta-position  with  the  Di- 
gest;— but  neither  our  space,  nor  the  time  or 
convenience  of  our  readers,  render  it  desirable 
or  possible  to  unite  even  a  sub-division  of  the 
Digest  with  the  corresiponding  Commentary. 

Sometimes  the  importance  of  a  case  will  call 
ictik  a  commentary  long  before  it  has  appeared 
in  the  Digest.  We  must  generally  wait 
several  weeks,  before  we  can  put  forth 
each  section  of  the  Digest,  for  the  nature 
of  the  work  requires  that  it  should  be  done 
at  certain  stated  periods.  It  is  our  course 
therefore  to  notice  every  important  decision  as 
early  as  possible,  and  add  such  remarks  as 
appear  necessary  on  less  material  points,  when 
time  and  occasion  permit. 

In  short,  we  wish  it  to  be  understood,  that, 
whilst  we  have  incorporated  the  Analytical  Di- 
gest with  the  LegtU  Observer,  we,  in  fact,  intend, 
in  executing  the  work  of  incorporation,  to 
Tender  the  Digest,  if  posnble,  (what  a  Digest 
has  never  yet  been,)  a  readable  composition. 

Our  scheme  is — so  to  arrange,  classify,  and 
sub-divide,  under  appropriate  heads,  all  the 
various  points  decided  in  the  several  courts, 
that  a  practitioner  or  student  may,  without  any 
great  tax  on  his  time  or  patience,  go  over  this 
posting  ifp  (so  to  speak)  of  the  "  collective 
wisdom  "  of  the  superior  courts,  and  thus  keep 
pace  with  the  ever-changing  character  of  our 
laws  and  thek  modes  of  administration. 

We  may  not  yet  have  hit  upon  the  best 
method  of  effecting  our  object ;  but  we  are 
satisfied  of  its  utility,  and  the  plan  admits  of 


progressive  improvement*  It  has  been  ob- 
served, that  the  Digest  will  be  too  much  broken 
up,  and  that  there  may  be  some  trouble  va  re- 
ferring to  its  several  component  parts.  This 
division  into  sections  of  moderate  extent,  but 
each  complete  in  itself,  though  collected  from 
various  sources,  is  one  of  the  chief  features  of 
t^e  plan,  and  tiie  Tabltti  of  "nUes  and  Contents 
Diill  wJEotd  the  means  o£  ready  reference.  The 
design,  in  fact,  comprehends  as  well  a  scientific 
as  an  alphabetical  arrangement. 

Another,  part  of  the  Digest  win  probably  be 
ready  by  next  week. 

One  improvement  may  consist  in  closely 
abridging  the  frequentiy  elaborate  statement  dT 
facts,  and  condensing  into  the  smallest  possible 
compass  the  jNMRls  decided.  To  this  we  shall 
duly  attend. 

THE  EDFFOR'S  LETTER  BOX. 

The  anonymous  case  in  the  Vice-Chancelkr 
of  England's  Court,  reported  in  our  last  num. 
ber,  was  confirmed  by  the  Chancellor  on  Sa- 
turday the  Ifth  instanty  who  disndssed  the 
appeal,  but  it  being  the  case  of  a  pauper,  with- 
out costs.  Mr.  ilnfley  for  the  appeal,  refenedto 
the  75  &  76of  the  NewOrdera.  Mr.  Yomge, 
contriL  It  was  ultimately  arranged,  with  tiie 
sanction  of  the  Lord  Chancellor,  that  the  de- 
fendant should  put  in  a  full  and  sufficient  an- 
swer within  a  fortnight. 

The  Lord  Chancellor  has  promised  to  give 
judgment  in  the  first  New  Order  Case  (the 
67th)  which  has  come  before  him  from  the 
Vice-Chancellor  of  England. 

We  trust  ''  A  BegtOar  Practitioner  *'  wiH  be 
satisfied  with  the  notice  we  hare  taken  of  his 
complaint  aginst  canvassing  solicitors.  We 
think  it  unnecessary  at  present  to  name  the 
person  complained  of. 

Our  coirespondent,  *'  An  Occasional 
Reader,"  wiU  exeroise  his  own  judgment  on 
the  standing  order  he  refers  to.  A  committee 
may  decide  according  to  his  view  of  its  con- 
struction, but  writing  according  to  our  best 
judgment  and  desirous  of  assisting  our  readers, 
we  cannot  undertake  the  responsibility  of  ad- 
vising them  on  the  doubts  which  their  ingenuity 
may  suggest.  We  aro  obliged  however  by 
their  conununications. 

The  letter  of  M.  W.,  on  Conveyancing  Re- 
form, shall  be  attended  to. 

We  have  no  doubt  that  an  articled  derk  is 
and  ought  to  be  exempt  from  the  militia. 


Kf^  Eegal  <!^b0ei:lier« 


SATURDAY,  JANUARY  31,  1846. 


■  '  "**  Quod  magis  ad  hm 
Pertinet,  et  nesdre  malum  est,  agitamnf.** 

HORAT. 


SUSPENSION  OF  LAW  REFORM. 


The  'all-absorbing  subject  of  the  Corn 
Laws  ajqpears  to  liave  thrown  into  the 
shade  the  various  further  projeots  for  the 
<*  amendment "  or  rather  the  aUeradon  of 
the  law,  with  which  we  were  threatened  in 
the  latler  part  of  the  last  eesaion.  The 
Queen's  Speech  on  the  opening  of  parlia- 
neot  on  the  22nd  instant,  contains  no 
allusion  whatever  to  the  long-hacknied 
topic  of  Law  Reform,  and  it  may  reasonably 
be  iaferred,  therefore,  that  nothing  material 
is  intended  to  emanate  from  the  govern- 
ment. 

Lord  Campbell,  however,  has  taken  the 
field  in  behalf  of  his  favourite  plan  of  a 
General  Register  of  all  Deeds  and  Instru- 
ments affecting  real  property  in  England 
and  Wales.  The  bill  for  that  purpose  was 
presented  on  the  26th  instant,  and  ordered 
to  be  printed. 

Amongst  the  measures  which  were 
dropped  in  the  last  session,  were  several  of 
Lord  Brougham's  introduction,  namely, — 
the  Civil  Actions  Bill  fbr  enabling  the 
examination  of  the  parties  in  an  action  ; — 
the  Declaratory  Suits  Bill  for  enabling 
parties  who  expected  their  future  rights  to 
be  disputed,  to  have  those  rights  ascertained 
and  declared ; — the  Divorce  Bill  for  trans- 
ferring the  jurisdiction  of  parliament  to  the 
privy  council ; — the  bill  for  Abolishing  the 
Facilities  of  Marriage  and  Divorce  by  per- 
sons not  domiciled  in  Scotland.     Some  of 


tionable  as  those  which  his  lordship  suc-^ 
ceeded  in  carrying  through  the  last  session. 

Then  there  were  the  Ecclesiastical 
Courts  and  Charitable  Trusts  Bills, — both 
of  great  importance : — in  some  respects  be^ 
neficial,  but  in  others  highly  objectionable. 
Much  consideration  should  be  bestowed  on 
the  details,  if  not  the  principle,  of  these 
measures,  before  they  are  suffered  to  pro* 
ceed. 

The  Law  of  Debtor  and  Creditor  un- 
doubtedly requires  amendment.  The  mis-* 
chief  to  the  community  which  has  followed 
the  recent  defective  statutes  should  be 
removed,  and  larger  powers  given  over  the 
property  of  debtors  in  lieu  of  the  aboli- 
tion of  arrest.  Whether  Lord  Cotten- 
ham*s  comprehensive  bill  should  be  re- 
vived ; — whether  the  still  wider  plan  of  Mr. 
Serjeant  Manning  should  be  considered  ;-^ 
or  whether  for  the  present  the  remedies 
suggested  by  Mr.  Hawes  and  Mr.  Master- 
man  should  be  preferred, — ^may  be  much 
questioned.  We  should  be  glad  to  see  the 
subject  put  into  a  course  of  searching  in- 
vestigation by  competent  practical  persons, 
and  well  considered  before  any  new  act  be 
passed,  unless  it  be  some  practical  enact- 
ments to  correct  the  more  pressing  evils 
of  the  present  system. 

The  bills  for  enabling  the  service  abroad 
of  the  process  of  the  common  law  courts, 
(as  already  effiected  in  Equity,)  will,  we 
trust,  be  resumed ;  and  we  hope  also,  that 
the  bills  will  be  revived  for  abolishing 
deodands  and  giving  compensation  to  the 


these  proposals  are  by  no  means  so  objec-  representatives  of  persons  whose  deaths 
Vol,  XXXI.    No.  934.  p 
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have  been  occasioned  by  railway  or  other 
negligence. 

These  latter  measures  would  be  really 
useful  to  the  public  and  favourable  to  the 
administration  of  justice,  and  we  should  be 
sorry  to  see  them  delayed ;  but  with  regard 
to  the  majority  of  the  projected  alterations, 
it  would  probably  be  a  great  boon  to  the 
profession  if  they  stood  over  until  another 
year/ 

In  the  House  of  Commons  nothing  has 
been  done  for  the  alteration  of  the  law  be* 
yond  a  few  notices : — such  as  that  by  Mr. 
Watson  for  the  further  relief  of  the  Roman 
Catholics; — by  Lord  John  Manners  for 
altering  the  laws  relating  to  Bequests  for 
Pious  and  Charitable  Purposes ; — and  by 
Mr.  E wart  for  altering  the  law  as  to  the 
Punishment  of  Convicts  by  Transportation. 

J I  The  following  are  extracts   from   the 
resolutions  of  the  House  of  Commons:-— 

BUSINB88  OP  THE  HOUSE. 

It  has  been  resolved  that  the  house  shall 
meet  every  Wednesday  at  12  o'clock  at 
upon  for  private  business,  petitions,  and 
orders  of  the  day ;  and  continue  to  sit  until 
six  o'clock,  unless  previously  adjourned. 

That  when  such  business  has  been  dis- 
posed of,  or  at  six  precisely,  notwithstand- 
ing there  may  be  business  under  discussion, 
the  Speaker  shall  adjourn  the  house,  with- 
out putting  any  question. 

RAILWAY   BILLS. 

A  select  committee  has  been  appointed 
to  consider  the  mode  in  which  the  house 
ahall  deal  with  the  railway  bills  proposed 
to  be  submitted  during  the  present  session. 


NOTES  ON  EQUITY. 

POLICY    OP   ASSURANCE.  — ASSIGNMENT. — 
NOTICE. — ORDER   AND   DISPOSITION. 

In  Duncan  v.  Chamberlayne,  11  Sim. 
123,  the  Vice-Chancellor  of  England, 
proceeding  upon  the  principle  that  notice 
to  one  partner  is  notice  to  the  partnership, 
determined,  that  inasmuch  as  all  the  in- 
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•  A  bill  for  relieving  High  Constables  from 
attendance  at  Quarter  Sessions  and  Assizes 
and  from  certain  other  duties,  and  for  amend- 
^gg^t^p  laws  relative  to  Jurors  and  Juries,  has 
"^esented  by  the  Duke  of  Richmond,  and 
Uo  be  printed 


surers  in  the  Equitable  Insurance  Offic^ 
are  partners  in  the  society,  the  fact  of  the 
assignment  of  a  policy  by  one  of  the  as- 
sured, must  be  taken  to  be  a  fact  of  which 
the  society  have  notice,— «4md  the  interests 
of  parties  must  be  dealt  with  accord- 
ingly. 

This  reasoning  is  extremely  technical; 
and  it  would  follow  from  it,  that  if  a  man 
were  to  assign  a  policy  of  insurance  in  the 
above  or  the  like  company,  and  were 
nevertheless  to  retain  in  his  possession 
not  only  the  policy,  but  also  the  deed  of 
assigmnent ;  and  then  were  to  assign  the 
same  policy  to  another  person,  ignorant  of 
the  first  assignment;  and  the  second 
assignee,  as  a  man  of  prudence,  were  to 
give  express  notice  of  his  own  transaction 
to  the  company,  and  were  to  obtain,  more- 
over, the  policy  of  insurance  and  the  deed 
of  assignment  out  of  the  hands  of  the 
assignor;  —  still,  the  constructive  notice 
which  the  company  would  be  supposed  to 
have  had  of  the  first  as&ignment  wouU 
give  that  assignment  a  preference  over  the 
second — a  result  which  would  be  contrary 
to  the  great  and  salutary  maxim  vigUantir 
bus  non  dormientibusjura  subventmii. 

In  the  number  of  Mr.  Simon's  Reports 
just  published,  we  are  glad  to  find  a  case 
in  which  the  Vice-Chancellor  has  repu* 
diated  and  overruled  his  former  decision. 
We  are  referring  to  Thompson  v.  Spiers, 
13  Sim.  469,  where  it  appeared  that  one 
Brassey,  in  June  1808,  insured  his  life  in 
the  Equitable  Office  for  4,000/.     In  June 
1822,  in  contemplation  of  his  daughter's 
marriage,   he  assigned   the  fruits  of  the 
policy  to  trustees   as  to  one-fourtli  part 
thereof  for  his  daughter.     But  no  express 
notice  of  the  transaction  was  given  to  the 
office.     The  policy  and  assignment  were 
suffered  to  remain  in  the  hands  of  the  as- 
signor.    In   18S5   he  became   bankrupt. 
The  question  arose,  whether  the   policy 
was  in  the   order  and  disposition  of  the 
bankrupt.     That   question   depended   on 
whether  the  insurance  company  were  to 
be  held  to  have  had  notice  of  the  assign* 
ment.      For  by    notice   the    assignment 
would  have  been  completed.     Now,  if  the 
principle  of  the  Vice-Chancellor's  decision 
in  Duncan  v.  Chamberlayne  were  upheld — 
undoubtedly  the  policy  was  not  in  the 
order  and  disposition   of  Brassey  at  his 
bankruptcy,  because  the  company  had  ew- 
structive  notice  of  the  assignment,  Brassey 
being  a  partner  of  their  establishment — 
and  he  of  course  having  notice — they  most 
be  considered  by  fiction  of  law  to  have  had 
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notice  abo.  Biit  the  Vice-Chaiieellor,  on 
Kconsideritton,  became  aatisfied  that  the 
decision  in  Ihtnean  y.  Chamberlatfne  ought 
90t  to  be  8amx)rted,  *<  because,"  he  ob- 
served, '<  in  order  to  take  a  policy  of  in- 
mrance  out  of  the  order  and  disposition  of 
tbe  assignor^  it  is  essential  to  the  interests 
of  mankind  that  something  should  be  done 
of  a  decisive  nature,  which  may  effectually 
prerent  tiie  payment  of  the  proceeds  to 
my  other  person  than  the  assignee.  The 
Equiti^le  Assurance  Company  is  a  very 
numerous  body;  and  therefore  it  would 
be  idle  to  say,  that  because  the  assured 
happens  to  be  a  aeaiber  of  the  company 
ilia  legal  sense,  any  act  which  he  does 
with  reference  to  his  own  particular  policy 
IS  to  be  taken  to  be  a  partnership  act,  so 
as  to  affect  the  whole  body  with  notice  of 
it.  If  the  parties  feel  disposed  to  take  the 
opmioo  of  the  Lord  Chancellor  on  the  case, 
it  will  be  very  right  that  they  do  so— as 
the  point  is  extremely  important.  But  I 
must  say,  that  I  have  no  doubt  whatever 
OD  the  subject.** 

There  is  little  probability  that  a  deter- 
mination so  just  and  reasonable  as  this 
last  woold  be  disturbed  upon 
more  especially  when  we  consider  how 
much  it  will  be  found  to  harmonise  with 
the  principles  on  which  the  present  Chan- 
cellor proceeded  in  deciding  the  well-known 
c^es  of  Dearie  v.  Hall  and  Loveridge  v. 
Cocfper,  2  Russ.  1,  to  which  the  reader's 
attention  may  well  be  directed. 


under  iSbft  aeC,  an  admimstmtkm  could  be 
grmted  to  a  term  that  had  been  put  an  end  to, 
then  they  would  also  be  speedily  qdled  upon  to 
decide  what  terms  were  put  an  end  to;  what 
wasa  satisfied  term  inthin  the  meaning  of  the 
act. 

It  seemed  to  he  very  singular  that  the  first 
decision  upon  the  meaninp^  of  this  act  should 
be  made  oy  the  ecclesiastical  courts,  the  act 
being  so  pecoMarl^  a  convqrancing  ae^  and  the 
subject  matter  of  it  so  particularTy  relating  to 
the  doctrine  of  courts  of  eauity.  But  it  was 
quite  dear  that  almost  aU  the  questions  they 
had  been  considering  with  respect  to  it  would 
arise. upon  these  applications  to  the  eecksiasti* 
cal  eourt  for  letters  of  adnunistration  to  the 
deceaaed  trustees  of  terms.  It  was  a  eonse- 
quence  that  could  hardly  have  been  thought  o^ 
and  that  probably  was  not  within  the  contem* 
plation  of  the  legislature  when  they  passed  tbs 
act.  The  first  due  to  guide  the  praetitioDec 
throufffa  the  difficulties  that  beset  them,  ap« 
peared  to  be  coming  from  a  quarter  where  thef 
would  have  the  least  expected  it. 

Via  prima  salatis 
Quod  miDime  reris  Grai&  pandetar  ab  urbe. 


LECTURES  ON  THE   REAL   PRO 
PERTY  AMENDMENT  ACTS. 


ASSIGNMENT    OF   OUTSTANDING    TERMS 
ACT, 

Mr.  Cavlet  Shadwbll,  in  commenc- 
ing his  7  th  Lecture  at  the  Incorporated 
Law  Sodety  on  the  16th  instant,  observed, 
that  he  had  heard  there  had  been  recently 
a  case  under  the  Assignment  of  Terms 
Act  broaght  before  the  Prerogative  Court. 

According  to  the  account  received,  there 
vu  an  appHcation  to  the  court  for  an  admims- 
tntioa  to  a  deceased  trustee  of  an  outstanding 
term,  limited  to  that  term,  (which  was  the 
asnai  practice  under  the  old  law,)  and  that  ap- 
^atioii  bad,  for  whatever  reason,  been  refused. 
Whether  such  a  decision  had  or  had  not  vet  been 
proaoanced,it  was  quite  evident  (said  Mr.  Shad- 
weQ)  tbat  the  ecclesiastical  courts  must  inevit- 
ably be  very  soon  caUed  upon  to  pronounce  an 
opimon  apon  this  point  one  way  or  the  other; 
^  whoa  they  hsd  decided  whether  or  not. 


Exactly  the  same  thing,  however,  had  hap- 
pened in  the  interpretation  of  the  new  Statute 
of  Wills :  almost  all  the  questions  that  had 
arisen  on  the  interpretation  of  that  statute  :-* 
appeal^; —  |  what  amounts  to  signature ;  who  are  compei* 
^        tent  witnesses;  what  is  the  presence  of  the 
testator ;  what  the  foot  of  the  will ;  and  various 
other  questions  of  the  like  nature  as  to  the 
form  of  wills,  which  used,  under  the  old  law,  to 
be  exclusively  discussed  in  courts  of  common 
law  or  of  equity  have,  under  the  new  statute, 
all  of  them,  as  would  be  found  in  Curtis^ 
Reports,  been  discussed  and  decided  in  the 
ecclesiastical    courts    upon  the    Question    of, 
whether  probate  should  be  granted  or  refused. 
The  necessity  for  probate  as  a  preliminary  for 
any  dealinfi^  with  a  testator's  affairs,  was  an  en- 
gine for  forcing  all  these  questions  arising  o«t 
of  the  Statute  of  Wills  on  the  attention  of  the 
ecclesiastical  courts;    and  exactly  the    same 
thing  appeared  to  be  about  to  happen  as  to  the 
Assignment  of  Terms  Act,  on  the  necessity  for 
administration.    It  would  be  an  immense  ad- 
vantage to  practitioners  to  get  decisions  on 
these  questions  as  quickly  as  possible;  but  in 
both  cases  there  was  one  danger  ahead.  The  ec- 
clesiastical courts  formed  a  jurisdiction  entirely 
independent  of  the  courts  of  common  law  snd 
of  equity,  and  the  decisions  of  the  one  wtfe 
not  binding  authorities  on  the  other ;  and  it  did 
not  at  all  follow,  that  because  these  questi  oiis 
had  been  decided  one  way  in  the  ecclesiasti- 
cal courts  they  might  not  be  decided  exactly 
the  other  way  in  the  courts  of  common  law 
and  equity. 

The  same  questions  would  inevitably  come 
some  day  to  the  courts  at  Westminster, 
though  tnere  might  not  be  the  same  necessity 
to  force  them  there,  but  when  they  did  come^ 
should  it  unfortunately  happen  that  there 
should  be  conflicting  decisions  upon  them  in 
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thi&  t«9  classes  ofeoiurtiip  tbe.cfmditioiiaf  the 
practitioner  .having  to  advise  jgipoa  tb^se,  act9 
would  he  truly  pltia1)le.        •.   .    ,' 

REAL   PfiOPiBRI^Y  AMSNDMfiNT  ACT. 

The  l^duicer  then  jresumed  the; subject  of 
the  Beal  Property  AmendipeDt  Act-riipd 
again  adverted  to  its  effect  uppp  the,  old 
laws  relating  to  the  buying  or  bargaining 
of  Titles  to  Land^  and'tlm^  agabst  Chliin- 
pertj  and  MdntenaDce* 

The  8  &9  Vict  e.  106,  s.  6,  said,  that  ''a 
riffht  of  entry  ua^  be  disfiosed  of  by  deed/' 
The  first  question  that  arose  was ;— is  this  en* 
Bctment  a  virtual  repeal  of  Uie  32  Hen.  8»  c.  9. 

"""    "     '       '  "      ■'  the 

any 


''  The  bill  of  biBcerv  and  baying  of  titles ;" 
2nc(  section  of  which  expressly  prohibited 
|»rsoii  from  buying  or  selling  any  pretended 

^  jrigfats  or  titles  to  any  manors,  lands^  tenements 
or  hereditamentSj  unless  they  <h:  those  through 
whom  they  claimed*  had  been  in  pessession  a 
year  befiore  the  transaction*  The  new  act  w- 
peared  expressly  to  authorise  that  which  tne 
statute  of  Henry  expressly  forbade ;  it  seemed, 
therefore,  to  be  a  virtual  repeal  of  the  old  sta« 
tote,  but  it  was  to  be  regretted^  that  instead  of 
a  virtual  there  had  not  Seen  an  actual  repeal. 

It  was  proper  to  adyert  to  a  difference  with 
ttgard  to  the  power  of  selling  a  chum  to  pr». 
perty  that  existed  between  the  dif&reot  kinds 
of  property.  A  claim  to  land,  they  were  by 
statute  prohibited  from  selling  under  any  di^ 
cumstancea,  and  that  whether  at  law  oii  in 
equity.  But  with  respect  to  claims  to  peraoM 
property,  the  prohibition  was  not  so  general. 
A  debt  which  was  a  claim  to  the  m<mey  of 
another  might  be  assigned  in  equity,  even  if  a 
suit  had  been  instituted  fpr  its  recovery :— it 
then  remaining, wholly  in  the  option  of  the 
purdiaser  to  prosecute  or  to  discontinue  the 
auit.  What  might  not  be  done,  was  the  making 
anch  a  bargain  about  the  debt  or  other  claim  to 
personaltjr  as  to  give  the  assignee  the  benefit 
of  the  smt,.  upon  cofkdition  that  he  prosecuted 
it.  One  of  toe  cases  illustrated  this  difference 
very  well,  because,  as  the  affair  was  first  pre^ 
sented  to  the  notice,  of  the  court  it  appeared  to 
be  a  simple  assignment  of  a  claim  to  personal 
property,  to  recover  which  a  suit  had  been  in- 
stituted, and  upon  that  view  of  the  matter  the 
court  thought,  that  the  transaction  was  unex- 
ceptionable ;  but  when  it  further  appeared  that 
betides  this  simple  asaignmeot  there  was  also 
an  agreement,  by  which  the  assignee  bound 
himse]f  to  indemnify  the  assignor  against  the 
costs  of  the  suit,  then  the  court  thought  the 
whole  complexion  of  the  case  was  altered,  and 
that  the  agreement  tainted  the  transaction,  with 
maintenance,  and  that,  therefore,  the  whole 
thing  was  void.  Harrington  and  Milligan  v. 
Long,  2  Mylne  &  Keen,  690. 

The  facts  were,  that  Milligan,  a  creditor  of 
the  testator  in  the  suit,  had  filed  a  creditor's 
bill  against  Long:,  the  executrix  of  the  testator, 

and  having  obtained  a  decree,  had,  under  it, 
proved  his  debt  in  the  master's  office.    Subse- 


qiMm|;.to:  the.  decree  in  thiajarigiaal.  suit,  Mifii- 
fpsi^  ytoldvhistdebt  ,|io  JHam^gton*  and  then 
Barring^^  .and  MilUga^:  togntW  filed  their 
aupplementfd  biU, .  iBfrnn^^.U^t  >  Harrington, 
the  purchaser  lof  the  .o^bi^.  might,  have  tbe 
lotmmi,  of  th^  decree  .iur  the  original  suit.  TMi 
supplemental  hill  staled  thati  tha-  dffcodsnt 
hoDg  had  proved  th^  will;  sine^  tbo.daeree  in 
the  original  suit,  thafr  noiacu^oiiBl^iOf  tlietesta- 
tcrr's .assets  had  besni^totetedtatgaimit  ha  in 
that  suit,  although  she  had  hf^mi^afA^  a  paiiy 
dafendant  to  it^  as.rcl^imiM  tfGit;9a^ entitled  to 
the  testator's  real  estate,  un^r^deiri  executed 
by  him  only  ^t  days  befere.lua\4sath;  aad 
the  bill  also  stated  as  aupplemenlaL  matter  thit 
the  deed  was  executed  when  the.  Itestalor  wv 
incapable,  and  ought  to  he  deelar^jjiroid  i^gwut 
creditors.  The  answer  stated  the  belief  of  die 
defendant  that  the  assignments^  the  dabthad 
been  made  for  the  sole  fiurpose  of  proaecatiBg 
the  suit,  and  she  submitted  that  audi  ass^f^a- 
ment  was  contrary  to  law.  There  did  not  ap- 
pear  upon  the  pleadings  any  distinct  reference 
to  tbe  i^reement,  which  itsubeemientiy  appear- 
ed that  tbcyre  was,  to  indemnify  Milligaiii  against 
coste.  In  this  stage  of  the:  causa  a^d.  beftse 
the  agreement  as  to  coste  appeased.  She  Master 
of  the  Rolls,  Sur  J.  Leach,  ,seia,  "There  is  no 
principle  which  [M^vente  a  person  from  astign- 
ing  his  int^est  in  a  debt  after  the  iaatitutioa 
of  a  luit  for  ite  recovery.  Maintenanre  it 
where  there  is  an  agreement  by  which  one 
party  gives  to  a  stranger  the  benefit^  a  suit 
upon  condition  that  he  prosecutes  il^  ht.Wooi 
V.  Dmimeg^  18  Yes.  l30;.2.Sim«  &  Sta.  249, 
Lord  Eldon  thought  this  was  done  indirectly : 
in  Hartley  v.  Russell,  it  appeared  to  me  that  it 
was  not  oone.  Maintenance  was  propedy  dis- 
couraged, because  it  promoted  litigatiou,.andled 
to  onpression.    But  the  mere  asmgifeDDaDt  «f 

soDJect  of  a  suit  could  not  be  considered  as 
maintenance.'^  There  was  then  some  .debate 
aa  to  the  production  of-  the  deed  of-indeomity, 
which  was.  not  formally  belbve  the  oourt;  but 
upon  fhe  court  intimating  that  theira  was  suffi- 
cient to  induce  it  to  direct  an  inquiry  beibce 
the  Master  as  to  the  e^cieteace  of  fehediQed,  the 
deed  was  produced.  It  proved  to  be  a  deed  of 
indemnity  from  Harrington  to  MilliMB,  against 
the  expenses  which  had  been  alread^  incurred, 
or  might  be  incurred,  by  Milligan*  in  the  pro- 
secution of  the  suit.  The  production  of  the 
deed  entirely  changed  the  complexioa  of  the 
case.  His  Honour  declared  his  opinion  that 
this  was  dearlv  a  case  of  maintenance,  and  he 
dismissed  the  biiliaccordingly. 

There  was  a  petition  of  re-hearing  before  tbe 
Lord  Chancellor,  Lord  Brougham, v%o  affirmed 
the  decision  of  the  Master  o3f  the  Rolls.  The 
reasons  of  his  lordship's  judgment  are  not  re- 
ported ;  but  the  argument  of  counsel  in  support 
of  the  decision,  gives  what  appears  to  be  a 
correct  view  of  the  law.  The  leading  counsel 
for  the  defendant  was  the  Vice-Chancelior, 
Knight  Bruce,  then  Mr.  Knight. 

'*  A  chose  in  action  (he  said)  may  undonbt- 
edly  be  assigned  in  equity,  and  it  may  be  as- 
pending  a  suit  for  ite  recovery ;  but  it 
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ii  DO  lew  certain  thut  muSk  an  oBiigiitiicfnt  tiUQr 
be  made  under  drcmbstances  ^hvek  will  Tender 
it  illegral ;  atid  the  circumstance  -wMich  actbiii- 
IMmied  HarridgU)n'«  jntMiate  of  4he  debt,  as 
well  u  th«^'^imtM«bject  for  #)ikh  tka  pa)<- 
cbaee  irae  tmA^  tainH'tlie'  transaclioik •  with 
sMinteauioeJ  'fhe^uesficfn  here  is  Aot  whother 
a  man  may  at  may  notlawftdly  purchase  the 
deoaod  bl'ailothidrk  bdl  lifhelher  he  mi^  inter- 
mie  b- attQ&s  f^drtheputpMe  of  fnereasmff  the 
bnlkoflMgiiticmJ  - 

**  it  k  eleafiy  )atiidtttehatfce  to  buy'a  suit  for 
a  iMfltleist  objeci/i  and  for  the  purpose  of 
Bttkini^'tkit^  tfbit  the  foundation  of  a  mass  of 
Iitigaiitfa;^^aiidi  the  insitnment  li^^  which  claims 
an  to  be  advanced  of  a  totally  distinct  nature 
ftomthe  sttbfect  mattwr  of  the  purehase. 

Vlt  wsff  to  aieeut^  the  seller  agsinBt  the 
OQstB  and  colisequeaces  of  that  fVesh  mass  of 
litif!«tio&  that  the  deed  of  indemnity  wns  ffyfetk, 
aaditwastt^onthai  gtv>Und  that  the  Master 
of  the  RoHs  properlylaid  so  much  stress  upon 
thatinstninieiitk 

"Tho  punftshaBe  was  not  made  shnply  to 
cany  on  Millifacn's  sint»  but  to  impeach  the 
validity  of  a  deed  oh  the  ground  of  fnud; 
Slid  fiir  diat  |mrpoee  a  great  number  of  wit* 
HMsesha^  boeueieaminied,  and  the  pleadings 
iAoeased  to  an  Enormous  bulk.  The  mere 
astigQment<i^f  the  dbbt,  had  it  been  made  bond 
fd^  for  tti  adequate  conuderation,  would  have 
been  ttn  innocent  transaction]  but  the  deed  of 
jadem^y  diedoaes  the  i«al  nature  of  the  deal- 
ing betweoa  the  parties,  and  proves  that  the 
pnrcbase  was  made  with  a  view  to  the  litigation 
which  WW  in  fact  subsequently  engrafted  upon 
theorigiiud  ouiti 

*'Ib  Bmka  ▼.  Onme,  S  Ball  &  Beat.  617, 
itwasobaepred  by  Lord  Manners,  that  if  the 
hi^cf  «a  intenst  which  is  the  subject  of  a 
mtj  has  a  ^vato  end  to  answer  by  getting 
the  Boit  mto  his  hands,  that  is  neither  more 
Bor  leai  than  dealing  for  a  suit  in  Chancery, 
wfaicb  the  court  will  not  allow.  That  is  pre- 
cisely the  present  case — a  purchase  made  for 
neh  a  ptorpose  is,  according  to  all  the  authori- 
ti«i,  mamtenance,  and  the  biU,  tiierefore,  was 
rightly  dismissed.'' 

Theeiect,  then,  (said  Mr.  Shadwell,)  of  the 
late  statute  he  apprehended  to  be,  that  the  law 
having  previously  prohibited  a  transfer  of  a 
claim  to  land,  but  not  having  prohibited  a 
tnmifer  of  a  claim  to  personal  property ;  the 
D6W  act  pot  the  transfer  of  claims  to  Doth  kinds 
of  property  upon  the  same  footing,  allowing  for 
the  fotore  the  transfer  of  the  claim  to  land,  the 
nme  as  it  had  before  allowed  the  transfer  of 
the  claim  to  personalty. 

The  laws  against  maintenance  and  champerty 
appeared  to  stand  as  they  did  before.  Any 
taint  of  either  of  them  would  slill  vitiate  any 
transaction,  ndiether  as  to  land  or  to  money. 
The  policy  of  that  part  of  our  law  might  be 
right  or  might  be  wrong,  but  was  not  affected 
bj  this  present  law. 

In  one  particular,  however,  there  would 
■till,  said  Mr.  Shadwell^  be  a  difference 


bcftiVeen  cflafms  to  real  atHl  claims  to  per-^ 
sonal  property.  The  claim  to  personal 
property,  the  chose  in  action,  was  only 
assignable,  iniquity-  The.  claim  to  real 
estate,,  under  the  new  act,  was  assignable 
at  law.  He  next  adverted  to  the  assign- 
ment of  other  rights  of  entry  j — the  rights 
of  entry  foV  condition  broken. 

•By  the  early  law,  the  right  of  the  lessor  to 
enter  upon  and  oust  Us  lessee  for  breach  of 
condition  contained  in  the  lease,  was  incapable 
of  being  exercised  by  anv  except  the  lessor  or 
his  heirs;  in  odier  words,  conld  not  be  as* 
signed.  Thus,  in  littleton'e  Tenures  of  Estate 
on  Condition,  sec.  347,  Co.  litt.  214  a,  Littleton 
says :  *'  The  second  thing  is,  that  no  entry  of 
re-entry  (which  is  all  one)  may  be  reserved  or 
given  to  any  person,  but  only  to  the  feoffor  or 
to  the  donor,  or  to  the  lessor,  or  to  dieir  heir^ 
and  such  re-entrie  cannot  be  given  to  any  other 
person.  For  if  a  man  lettetli  land  to  anotlier 
for  term  of  life  by  indenture,  rendering  to  the 
kssor  and  to  his  h^rs  a  certain  rent,  and  for 
default  o(  payment,  a  re-entry,  &c. ;  if  after* 
ward  a  lessor,  by  a  deed,  granteth  the  rever* 
skm  of  the  land  to  another  in  fee,  and  the 
tenant  for  term  of  Hfe,  attoitw,  &c.,  if  the 
rem  be  after  behind  the  grantee  of  the  rever- 
sion may  distrain  for  the  rent,  because  tiiat 
the  rent  is  incident  to  the  reversion ;  but  ho 
may  not  enter  into  the  land,  and  oust  the 
tenant,  as  the  lessor  might  hare  done,  or 
his  hdrs,  if  the  reversion  had  been  ccmtinued 
in  them,  &c. ;  and  in  this  case,  the  entrie  is 
taken  away  for  ever ;  for'  the  grantee  of  the 
reversion  cannot  enter  causd  quk  suprd:  and 
the  lessor  nor  his  heirs  cannot  enter;  for  if 
the  lessor  might  enter,  then  he  ought  to  be  in 
his  former  state,  &c. ;  and  this  may  not  be 
because  he  hath  aliened  fronii  himthereversion/' 
on  this  Lord  Coke's  commentary  was ; — "  That 
no  entry,  &c.  Here  Lyttleton  recited  one  of  the 
maxims  of  the  common  law,  and  the  reason 
hereof,  is  for  avoiding  of  maintenance,  suppres- 
sion of  right,  and  stirring  up  of  suits ;  and, 
therefore,  nothing  in  action,  entrie,  or  re-entrie, 
can  be  granted  over ;  for  so,  under  color  thereof, 
pretended  titles  might  be  granted  to  great  men, 
whereby  right  might  be  trodden  down,  and 
the  weak  oppressed,  which  the  common  lav 
forbiddeth  men  to  grant  before  they  are  in 
possession." 

At  this  early  period  the  assignee  of  a  lessor 
was,  during  the  lease,  prevented  from  entering 
and  ousting  the  tenant  for  breach  of  condition, 
whether  the  breach  had  happened  after  or  be- 
fore the  assignment.  Then  came  the  statute 
32  Hen.  S,  c.  34,  on  which  Co.  Litt.  215  a, 
says,  "  Another  diversity  there  is  between  the 
judgment  of  the  common  law,  whereof  Littleton 
wrote,  and  the  law  at  this  dsy,  by  force  of  the 
statute  of  32  Hen.  8,  cap.  34 ;  for  by  the  com- 
mon law  no  grantee  or  assignee  of  ihe  reversion 
could  (as  ham  been  said)  take  advantage  of  a 
re-entrie  by  force  of  any  condition ;  for  at  the 

common  law,  if  a  man  had  made  a  lease  for. 
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life,  reserving  a  fent,  ^e/c,  end  if  the  i«at  be 
behind  a  re-entrie»  and  the  lessor  grant  the  re. 
version  over,  the  grantee  should  take  no  bene- 
fit  of  the  condition,  for  the  cause  before  re- 
hearsed. But  now  by  the  said  statute  of  Hen. 
8,  the  grantee  may  take  advantage  thereof,  and 
upon  demand  of  the  rent  and  nonpayment,  he 
may  re-enter ;  by  which  act  it  is  provided  that 
as  well  everjr.  person  which  shall  have  any 
grant  of  the  king  of  any  reversion,  &c.,  of  any 
lands,  &e.,  which  pertained  to  monasteries, 
&c^  as  also  all  other  persons  being  grantees,  or 
assigiiees,  &c,  to  or  by  any  other  person  or 
persons,  and  their  heirs,  executors,  sucoessors, 
and  assignees,  shall  have  like  advantage  against 
the  lessee,  &e-,  by  entry  for  the  nonpayment  of 
die  rent,  or  for  doing  of  waste,  or  other  for- 
fiBitare,  &c.,  as  the  said  lessors  or  grantors 
themselves  ought  or  might  have  had.'' 
•  Under  this  statute  of  32  Hen.  8,  c.  34,  a  les- 
sor ought  assign  to  a  purchaser  the  benefit  of 
the  ooniditbna  in  the  lease.  It  was  considersd, 
however,  that  for  an  assignee  to  avail  himself 
af  the  benefit  of  a  condition  in  the  lease,  it  was 
necessary  that  the  breach  should  have  taken 
place  subsequent  to  the  assignment.  Any 
Breach  of  condition  that  mignt  have  taten 
place  previous  to  the  assignment,  it  was  uncer- 
stood  to  be  the  kw,  that  the  assigiieB  could 
not  take  advantage  of;  and  the  paiticiilar  al- 
tsrstion  that  the  Tectursr  understood  this  part 
of  the  statute  to  make,  was  that  it  eambled  the 
purchasers  of  landed  property  subject  to  lease, 
to  take  advantage  of  breaches  of  condition  Uiat 
had  occurred  previous  to  their  purchase. 

Mr.  Shadwell  observed,  that  on  this 
part  of  the  act  one  or  two  objectiona 
might  possibly  be  raised. 

Suppose  a  lease  to  have  been  made  some 
time  ago,  and  breach  of  condition  to  be  made, 
and  then  the  lessor  to  sell  to  the  present  holder, 
as  thinj^s  lately  stood,  the  present  holder  coidd 
not  avail  himself  of  the  breach  that  occurred 
previous  to  his  own  time;  but  then,  if  the 
present  holder  sold  to  a  third  person,  it  would 
seem  that  by  the  operation  of  this  act,  that 
third  person  might  avail  himself  of  the  breach 
that  occurred  during  the  time  of  the  original 
lessor,  but  which  the  intermediate  holder  could 
not  make  use  of;  and  so,  the  lessee  would  find 
his  rights  unpleasantly  varied.  To  this  ap- 
parent injustice  there  was  probably  some  an- 
swer, though  he  did  not  know  what  it  was. 

The  section  itself,  it  must  be  observed,  was 
in  point  of  clearness  and  precision  an  immense 
improvement  on  the  coresponding  section  in 
the  repealed  statute,  which  was  fall  of  blunders 
both  of  commission  and  of  omission. 

**That  after  the  first  day  of  October,  1845,  a 
contingent,  an  executory  and  a  future  interest, 
and  a  possibility  coupled  with  an  interest,  in 
any  tenements  or  hereditaments  of  any  tenure, 
whether  the  object  of  the  gift  or  limitation  of 
such  interest  or  possibility,  be  or  be  not  ascer- 
tained ;  also  a  right  of  entry  whether  imme- 
diate or  future,  and  whether  vested  or  con- 
tmgent,    into    or    upon    any  tenements    or 
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hereditaments  in  Rnghmd,  of  any  teniR,  nmy 
be  disposed  of  by  deed;  but  that  no  such  ^ 
position  shall  by  foree  only  of  this  set,  ddnt 
or  enlavge  an  estate  tail ;  and  that  every  sodi 
dispositbn  by  amarried  woman,  rfiall  be  mads 
conformaUy  to  the-  provisions  rdative  to  dis. 
positioiis  by  married  women  of  an  act  pssHd 
in  the  3  &  4  Will.  4,  intitutied,  an  act  for  the 
Abolition  of  Fines  and  Eseovesiea,  and  for  the 
Substitution  of  more  Simple  Modes  of  As- 
surance ;  or,  in  Ireland,  of  an  act  passed  is 
4  &  5  Will.  4,  intituled,  an  act  for  the  Abo- 
lition  of  Fines  and  Recoveries,  and  forths 
Substitution  of  more  Simple  Modes  of  As- 
surance in  Irelsmd  (6  &  9  Viet.,  c  106,  s.  6.) 

In  Uie  corresponding  section  of  the  repcskd 
act,  the  words  properiy  guarding  the  conwy- 
ance  under  this  sectbn,  when  made  by  a  nnr- 
ried  woman,  were  omitted,  apparent  mew 
from  carelessness  than  any  thing  dse;  fort 
clause,  comprising  the  substance  of  the  ssv 
enactment,  had  been  inseited  in  the  bill,  in  ill 
passage  through  the  House  of  Lords,  and  tbea 
in  some  veij  xmacoountable  maiiier,  had  been 
stmck  out  in  the  Commens. 

One  great  question,  then,  on  the  repssiM 
statute  was : — Could  married  women,  under  j, 
convey  their  executory  and  contingsBt  idtsfaiti* 
rights  of  entry,  and  so  on?  In  commentiagcn 
that  part  of  the  former  act,  the  learned  lectmtr 
went  into  an.  argument,  to  show  th^  they 
could ;  but  of  the  lawyere  that  he  had  eawe 
had  the  opportunity  of  talking  that  dawe  o«r 
with,  the  great  msjority^as  he  was  bound  to  say, 
held  that  they  could  not.  Certainly,  vtty 
greal  itauKhtieB  wmM  have  fdlkwrsd  from 
holding  that  married  women  could  confcy, 
without  the  proper  solemnifies  and  safegnsrdi; 
but  if  they  were  not  indnded*  it  was  agiw^ 
omission,  as  lihey  were  to  die  full  ss  mam 
within  the  inconvenience  intended  to  be  Wj 
medied,  as  any  body  else.  The  ftipam 
statute  was  stm  the  law,  asto  moat  psi^  w 
the  period  between  1st  January  and  1st  Ods- 
ber,  in  last  year;  so  that  thoagh  not  vay 
probable,  it  was  quite  possible,  that  the  qoji» 
tion  mijg^ht  still  be  to  be  debated,  whether  undff 
it  married  women  could  or  could  not  eoofcy* 


POINTS  IN  COMMON  LAW. 

WHEN  OlfB  PABTNBR  BBINO  AN  ATTOBNBT 
MAY  BIND  BIB  GO-PABTNBm. 

The  rule,  that  one  of  two  p*rtners  J« 
not  competent  to  bind  the  firm,  m  a  matter 
not  within  die  usual  scope  of  the  partner- 
ship business,  was  exemplified  in  a  case  in 
the  Court  of  Queen's  Bench,  lately  r^ 
ported,  in  which  the  defendants  were  at< 
tomies  ;■  and  at  the  same  time  it  was  ob- 
served, from  the  bench,  that  an  undertaking 
by  attomies  to  pay  debt  and  costs  for  their 
client,  in  order  to  obtain  his  release  from 
custody,  was  not  given  in  pursuance  of  the 
ordinary  practice  of  attomies. 


•Hmiiekam  v.  Yimng,  5  Q.  B.,  833. 
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It  tppears  that  William  Foster  Dick  was  in 
cutody  oa  a  capiat  ad  saiirfacwndum  tiled  oat 
of  the  Court  of  Exchequer  at  the  suit  of  the 
plaintiff,  and  that  Sanmel  Young,  the  eon  of 
the  co-defendant,  William  Young»  was  employ- 
ed by  the  defendant Diek  toairange  faia  afiairs 
and  get  him  out  of  cnatody.  In  purauance  of 
nxch  emplojrmenti  Samuel  Young  gare-  the 
plaintiff  a  written  undertaking,  in  the  following 
terins  :— 

"John  Hasleham  against  Wm.  Foster  Dick.*' 
"  In  consideration  of  the  plaintiff  giving  the 
defendant  his  discharge  from  custody  in  this 
actioo,  we  hereby  agree  topay  to  the  plaintiff, 
or  his  attorney,  Mr.  Geo.  Wright,  the  sum  of 
99/.  11«.  (beiiiK-  the  amount  of  debt  and  coats,) 
and  subsequent  costs  herein,  and  interest  on 
SQch  debt,  together  with  interest  on  such  sum 
of  99/.  11««  from  the  date  hereof,  on  the  9th 
June,  l^i,  or  such  part  thereof  as  shall  not 
haTe  been  previouslj^  paid,  the  said  defendant 
haring  alia  giren  l^a  warrant  of  attorney  for 
the  amount,  payable  at  six  months  from  the 
date  hereof.  Dated  this  9th  day  of  June, 
IWO." 

'^  Young  &  Son." 
**  Witneea,  Gm.  mia^te;" 

Although  the  guarantee,  when  produced,  was 
iQ  the  above  form,  it  apjpeared  that  originsdly  it 
was  signed;,  **  Young  &  Son,  Defendant's  At- 
torneys,'' but  that  the  last  two  words  had  been 


struck  out  by  Samuel  Young,  the  son.  Hmm 
was  no  evidence  of  authoritv  from  the  Dather  to 
the  son  to  give  tha  undertaking,  nor  any  .proof 
of  the  course  of  business  of  the  firm  in  this  re- 
si)ect.  A  verdict  was  taken  for  the  plaintiir, 
with  leave  to  move  to  enter  a  nonsuit. 

In  showing  cause  against  the  rule  for  leave 
to  enter  a.  nonsuit,  it  was  argued  on  behalf  of 
the  plaintiff,  that  as  the  two  defendants  were  hi 
busmess  as  attorneys,  there  was  sufficient  au- 
thority from  the  course  of  business  for  either 
partner  to  give  a  guarantee  in  the  name  of  the 
two..  On.  the  other  hand,  it  waa  contended, 
that  as  no  knowledge  or  privitv  was  shown  on 
the  part  of  the  .senior  partner,  ne  could  not  be 
bound  b^the  undertaking  of  hiason;  and^f 
this  ppinion  was  the  court. 

LordDenman,  C.  J.,  remarked,  that  even 
if  both  the  defendanU  had  been  the  at* 
torneya  for  the  defendant  Dick»  the  father 
would  not  be  bound  by  the  son  haTing 
given  this  undertaking,  unless  more  were 
shoivn^  And  Patterson,  J.,  added:  -^ 
"  There  is  no  evidence  that  the  guarantee 
was  given  in  pursuance  of  the  ordinary 
practice  of  the  parties,  and  certainly,  such 
a  transaction  is  not  in  the  usual  couiBe  Of 
the  business  of  attorneys/' 

The  rule  to  enter  a  nonsuit  was  there- 
fore naade  absolute. 


APPUCATIONS  EOR  ADMISSION  AS  ATTORNEYS. 
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Clerks^  Names  and  Residences, 

Aikman,  John  Robertson,  68,  Great  Portkmd 

Street 

Andrew,  Robert,  Doncaster    .        •        .        . 
Bingham,  Joaej^  44,  Lincoln's  Inn  Fields 


Biich,  Henry,  Church  Street,  Westminster; 

Hadleigh 

Boiits»  Charles,  9>  Rodney  Buildings,  New 

Kent  Road 

Branson,  Thomas  Sands,  8,  Montague  Place, 

Isfingtoti ;  Sheffield ;  and  Store  Street 
Batt,  Henry,  4,  City  Terrace,  City  Road;  and 

Windsor  Terrace     .        . 
Boykett,  Thomas  Hebbert,  1,  Belinda  Terrace, 

Islington 

Bowen,  Charles  Burrin,  22,  Holies  Street, 


Cavendish  Square ;  Boconnoc ;  Ply- 
mouth ;  and  Gaphsun      .        .        .        . 

Burgess,  John,  5,  Brunswick  Street,  Trinity 
Sanare 

Bramab,  H.  James  Marmion,  7,  Panton  Sqr. ; 
aadTamworth 

Cowdry,  Nathaniel,  9,  Carlton  Villas,  Kilbum 
Boad  i  and  Burton  Cr^cent    . 


To  whom  Articled,  Assigned,  fye. 

Charies  Pearson,  Guildhall 
Edward  Sheardown,  Doncaster 
William  Thorpe,  Thorne 

Arthur  Ivesoh,  Hedon 

W.  Martin  Wilkinson,  Lincohi^s  Inn  Fields. 

Isaac  Last,  Hadleigh 

•Frederick  Bowker,  Winchester 

Tliomaa  Branson,  Sheffield 

John  Cdlcs  Fourdrinier,  Dyers*  Hall 

'     Beamodt  C.  Luttly,  Dyers'  Hall 

Edward  Smith,  Chancery  Lane 

Robert  Stephens,  Plymouth 

William  Hannen,  Shaftesbury 

Thotf.  Brobk  Bridged  Stephens,  Tamworth 
Charles  Bayly,  Frome  Selwood 
.  Charles  Clarke,  lincoln's  Inn  Fields 


.984  AppUeatumsfor  adminUm  a$  Aitorwyt. 

Clarke,  William*  1,  Pavia  Place,  Dalston ;  and 

Ck>leiiiaii  Street Thomas  Tllaon,  Cdeman  Street 

Cfailiieli;  George,  60,  Great  Portland  Street; 

and  Warwick Charles  Handley,  Warwick 

Channing,  Henrj,  Tauntim    ....  Robert  Uttermare  Bullen,  Tbanloa 

George  Mathais,  TaunU» 
Cockle,  Heniy,  King   Street,   New  Town,    John  Sandom,  Deptford 

Deptford Williams  Sandom*  Deptford. 

Cfoss,  Thomas  Plomer  Lewis,  28,  Surrey  St., 

Street,  Strand  $  and  fiamea  Terrace  .  William  Henry  Cross,  Surrey  Street 
Church,  Henrv  Francis,  %  Bedford  Row  .  Joha  Thomas  Qiurch,  Bedford  Row 
Crammond,  Darid  William,  5,  York  Places    Thomas  Warry,  New  Inn 

Bamesby  Park,  Islington  .        .      George  Wany,  New  hm 

Chapman,  Frederick,  14,  Frith  StMCt,  Soho    James  Johnston,  Chancery  Lane 

Square Charies  H.  Rhodes,  Chancery  Lsat 

.  Cotton,  Francis  Josias,  5,  Maie  Pond,  SouA-     Charles  Small,  Bideford 

wark ;  and  Pentonville    ....      Robert  Ske,  St.  John's*  Soothwark 
Coode,   Edward,  jmi.,   37,  Queen   Square, 

Bloomsbury ;  and  St,  Austell         .        .  Edward  Coode,  St.  Austell 
-Curteis,  Edward,  2,  Hemus  Terrace,  Kinir's  ^    ,    .„   o 

Road,  Chelsea;  and  Montague  Street      .  Thomas  MoH^mer  Cleoburey,  Sockville  Street 
Cowper,    Wafiam     John,    3,    Mornincton     William  Sladden,  Canterbury 

Crescent;  and  Canterbury       «        .        .      William  H.  Wright,  Essex  Street 
Carr,  William,  Panton  Square;  Settle ;  York  .  John  Hajtley,  Settle 

George  Dudgeon*  now-  SetUe 
George  Hartiey 
Dean,    Edward    Howard,    Liverpool;    and 

Albert  Street,  Victoria  Square  .        .    '  «  Edward  Guy  Deant*  lAva|ioolf 
Dendjr»  Samuel  Frederick,  16,  Monugue  St.. 

Russell  Square        .        .  ,  Siamnd  Deody*  Bream's  Buildings 

Dodd,  Henry,  7,  WakeMd  Street,  BrluiMriek 

Square;   The   Riding,   near  Hexham; 

Kmg  Street;  and  New  Milman  Street     .  Richard  Gibson,  Hexham 
«Day,  James*  1,  Howard  Street,  Surrey  Street, 

Strand;  Newbury;  and  Kensington  '*  .  Robert  Fuller  GrahwPrNewbory  . 
Dacte,  William,  3,  Foxley  Place,  ComberwdD    William  Scudamore  Dacie,  Throgmorlon  Street 

New  Road .Sir  George  Stephen,  Furtilvai'a  Inn 

Daries,   John   Pryce,    16,  Cranme^   PTace,"  Charles  Thomas  Woosnam,  Newto^wi 

Waterloo  Road ;  and  Welcfapool      ;      ' .      Joseph  Jones,  Welchpool 
Dawbam,  Robert,  inn.,  Wisbeacb  St.  Peter    .  Edward  Jackson^  Wisbeach  St.  Peter 
Edwards,  John,  Lincohi's  Inn  Fields      ,       .   Robert  Medcrif,  Linei>li%^iBb  Aid! 

Morris  Grifiid},  Bangor .  .... 

England,  Richard,  1 8,  Stanhope  Street,  Hamp.  ♦,  «      - 

stead  Road;  and  Kingston-UDon-Hull     .  John  England,  Kingston-upon-Hml 
Beam,  William,  Sheffield        .        .        .        !  WlUiam  Wake,  Shemeld 
England,   Qiarles,  16,  Marchmont   Street,' 

Brunswick  Squats;  and  Wisbeach  St.  •  '      * « 

Peters     ......       .  Charles  Metcalfe,  jun,  WrsbeaiA St  Pettir 

Ellison,  Thomas  Michael,  8,  Granby  Street, 

Hampstead  Road;  Bath;  Huntley  Street;  „,,.,.«.* 

and  Great  Quebee  Street         ,       .        .  Edward  Kmg,  Batb 

FMthfuU,  Edward  Williams,  Winchester ;  and  '    . .*«    .  ^ 

King's  Road,  Bedfoitl  Row     .                .  Edward  Chamberliun  Faxthfulf,  WiibBhe^er 

Fleetwood,  Tliomas  Perrior,  1,  Queen  Square,  *  Henry  Everett,  Salisbury  • 

BkKnnsbury ;  and  Howaixl  Street,  Strand  George  B.  Townscnd,  Sajisbury 

Fellowes,  Hennr  Butler,  14,  Victoria  Road,  John  William  WaSl,  Devises 

Grosvenor  Place      .        .        •        .        .  Edward  F.  Feimell,  Bedford  Row^ 

Friend,  James  Walter,  26,  Burton  Crescent     .  Charles  Brutton, 'Exeter 

Fletcher,  Arthur  Piggott,  6,  Essex  Court;  and     ,  ,    ^,     ,  .        ,. 

Mortimer  Street John  North,  jun.,  Liverpool 

Falkner,  John  Stringer,  13,  Camden  Tenace* 

Camden  Town;  and  Bath       .        .        .  Francis  Falkner*  Bath 
Fowler,  James,  24,  Great  Ormond  Street,' 

Queen's  Square :  and  Birmingham  .  •  Geoiige  Paulson  Wragge,  Birmingham 
Fionis,  Robert,  Tumham  Green ;  and  Hart    James  Robertson,  Southampton  Buildings 

Street ^  Robert  FiU  Rnnis.  Hart  Street 

Charle<Gaines,  Caroline  Street,  Bedford  SqT' 

Fraser,  Edward  John,  24,  Sidmouth  Street,     Lawford  Adand,  late  of  Chancery  Lane 
Regent  Sq., ;  Pentonville ;  and  Islington' .      Henry  Charles  Chilton,  Chancery  L^ne 
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For,  Charles  James,  4,  University  Street,  Bed- 
ford Sauavs;  ^hdCa&lerburf  *  >    -  w 

France,  F.  Augustus  Harold,  8,  County  Ter- 
race, New  Ketfiltend'^  . i     ■  *i J  •  -.     '  '. 

Gibson,  Cha»kl»''llej(itn)ds<  I,  P«rk  Tenraoeii 
Well  Street,  HMk&S}^;  «nd- Eemfaam'    . 

Gamham,  Richard  Eno(!li;iirtUIed:as  Riebard*' 
only,  33,  GhwHt FM^cBi'lSmMD  Square^    . 

Gin,  Thomas  Husband,  5,  Gloucester  Street, 
Bloonisblff^l  ftffraiBVMt>9VC  «  ''   '  •      ' . 

Gartside,  Bifikjamiiii  P#ee  House  Bank,  near 
Ashton-under-Lyn^   -     .    '    . 

Gidley,  Robert  CoUttenay^,  2a,'  Earl  Stre^, 
Blackfriai^'^    .        .        4 

Griffith,  THoAiad'Aiilrrie,  10,  Buckbgham  St., 
Strand ;  and  Somersel  Street  .        •  <      1 

Gabriel,  Sbtitt^Hdwkes, 80, Lbmbard Street; 
and  Plymouth 

Griffin,  Arthur,  Sheltoti  1  and  20,  Carey  St.    • 

Gny,  Henry,  2,  Cherry  Tree  Court,  Alders- 
gate  Street;  Ipswich;  and  Howden 


Gee,  Robert,  17,  Pakenham  Street,  Gray's 

Inn  Road ;  and  Stntton  .        •        4 
Grimley,  Henry,  Market  Drayton  '. 
Gratrez,  Thomas  Price^  Adelphi  Chambers, 

Adclphi;  MoMioutb;  BesufortBiiildgs:; 

Vere  Street;  and  Frederick  Street    . 
Hewson,  Frederick',  Writtgtoni  Somerset  fand 

Balham  Hill,  Surrey 


Robert  Sankey,  Canterbury 

John- Wood,  Falcon  Street 
John  Widdows,  Coptfaell  Court  : '     . 
John  R.  Gibson,  Copthall  Court 

'  .  i  v;  /     ....•'.       '  r 

Thomas  Brightwell,  Norwich 

'  '^      "•  .  -'     .  I  •  . .  .     • 

James^  Husband,  Dttrdnport 

Edwavd  Brown,  Oldham 
'WQiiam  Buekleyv  Ashfon^imder-Lyiie 

John  Himeywood  Townsend,  Hooitoa 
Edward  Stephens,  Llandaffe 
Thomas  J .  Ckrk,  Bishopegaite  Clmrcliyird 

Nieholfts  Lockysr,  Plymouth 
Ihomas  Griffin,  Shelton 
John  Sanderson  Archer,  Ossett 

William  Altett,  Ossett 

William  Jacomb,  Huddersfield* 

Robert  B.  Porter,  Howden 
Cad^alladcr  Edward  Eahnor,  Buagt^     . 

Edward  Sheam.  Stratton 
Charles  Warren,  Market  Drayton 

James  Powles^  Monmoath 

Rrandt  J.  Ridsdal«,Gniy'«  Iim.Sq«are 
Bryan  Holme,  New  Inn 

Jolhn  JameB»  WtingiMm. 


[This  list  will  be  continued  next  woek.] 


ANALYTICAL  DIGEST  OF- OASES 

RB^PATSP   l»  ALL  THS   COURTS, 

i'Wwi  tst  November,  1845. » 

ADMINlBTnATlON. 

1.  Motion*. for  a  decree  to  cite  the  next  of 
kin  of  an  intestate  to  apcept  or  refuse  letters  of 
administration,  otherwise,  to  show  cause  why 
such  administration  should  not  be  granted  to  a 
Btra^tflBT.^  a  nominee  of  certain  plalntifTs  in  a 
jmit  in  eouity,  rejected,  thbuffh  a  general  grant 
vas  held  necessary  by  the  Vice-Chancellor  of 
England.  In  the  goods  of  Aan  Chanter,  I  Rob. 
273. 

2.  If  a  pairty  be  entitled  to  a  grant  in  a  su- 
perior, the  court  will  not  make  that  grant  to 
soch  person  in  an  inferior,  character.  In  the 
Soodt  (^  Rebecca  BuUo(^»  1  Bob.  276. 


'  con- 


See  JDtDoros. 


ADULTBKT; 


BURIAL. 


To  justify  a  conviction  of  a  clergyman  under 
the  68th  canon,  for  "  refusing  or  delaying  to 
bury  the  corpse  of  a  parishioner,  brought  to  the 


'  In  order  to  sare  the  time  of  our  readers 
and  oor  own  space,  we  have  abridged  the  state- 
ment made  b}r  the  learned  reporters  of  some  of 
the  pcnnti  decided. 


churchyard,"  it  must  be  pnsvi^>  that  w-- 
venient  warning  "  was  given  beforehand  of  tne 
intention  to  bring  the  corpse.  What  will  coiw 
stitute  the  waroi&g  conveoieW  must  depend  <m 
the  circumstaBces  of  the  case.  lucAmors*  ▼. 
Chapman,  \  Rob.  XIS,  S.C.;  3  Curt.  703,840^ 
C»m  cited  s  CloTttll  V.  OsrdinrfU  1  Sid.  34? 
DbvU  v.  Black,  1  Adol.  &  E.,  N.  S.  900. 

CLKROYMAN. 

JRoimm  Doc/rtfM?.— An  unbeneficod  cltfjrry 
man  being  proceeded  against  under  thepneiai 
ecclesiastical  law,  for  maintaining  and  affinniniTr 
contrary  to  the  true,  usual,  liter^al  maanmg  Qi 
the  articles  of  the  esUbUshed  ohuirch,  aU  R«* 
man  doctrine,  and  being  convicted  thereof,  wj* 
hibited  from  performing  anj;  namsterwl  a^ 
whatever,  wiUun  the  ptovmco  of  Canttfr 
bury,  until  he  shaft  retract  his  errors.  It  wa» 
held,  as  the  offence  charged  was  f or  mamtWB^ 
ing  and  affirming  all  Roman  doctnne,  aw  to 
be  necoMwry  to  specify  in  the  articles  any  dop» 
trine  in  particular.  Hodgeon  v.  Oakl^»  1  Rob. 
322. 

Case  cited :  SmUer  v.  IHWi.  I69f .  Court  of  De- 
legates; Wbi«ton'i  Case.  iriS.  Court  of  De- 
legates ;  King's  Proctor  v.  Stone,  1808,1  Oona. 
Rep.4f4;  Sandsrs  v.  Head.  3  Curt.  56.%. 

COMMUNTON  TABLS. 

An  immoveable  structure  is  not  a  communion 
table  within  the  meaning  of  the  Rubrics  of  the 
Book  of  Common  Prayer  and  Canons  £cclen« 
as  tod;  nor  is  there  any  authority  for  tho  nfs 
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of  a  credence  table.  Therefore,  a  faculty  to 
confirm  the  same  was  refused.  FaMner  v. 
IMchfiekt,  1  Rbb.  184. 

CONJUGAL  RIGHTS. 

See  Marriage, 

gSUXLTY. 

See  Divorce* 

0IVOKCB. 

1.  Cruelty  is  not  pleadable  by  a  wife,  by  way 
of  defence  to  a  charge  of  adultery  brought 
against  her,  except  in  conjunction  with  a  re- 
criminatory charge  of  adultery.  Cocksedge  y. 
Coekmdge,  I  Rob.  90. 

Cisas  cited :  Diirant  v.  Duraot,  1  Hagg.  733 ; 
Chambers  t.  Chambers,  1  Coos.  439 ;  CbeUle 
▼.  Chettle,  3  Phil.  507;  Arkley  ▼.  Arkley,  3 
Phil.  500 ;  Worsley  ▼.  Worriey,  1  Hagg.  734 
n. ;  Popkin  ▼.  Popkin,  1  Hagg.  765  d.  ;  Eldred 
T.  Eldred,  S  Cart. 37 6 ;  Scriyener  y.  Sciiyener, 
iNoy.  10, 1835y  not  reported. 

2.  ilrfiflfery.— The  proof  of  adultery  in  a  suit 
for  diroree,  depending  upon  the  evidence  of  one 
witness  alone,  neld  to  be  insufficient  to  entitle 
the  promoter  to  his  prayer.  Evans  v.  Evans, 
1  Rob.  165. 

Cases  cited :  Crompton  y.  Batler,  1  Con.  Rep. 
460 ;  Hutcbins  y.  I>ensiloe,  1  Cod.  Rep.  181 ; 
Donellan  y.  DoniltaD,  9  Hagg.  144,  Sapp.; 
Tbeakston  y.  Marson.  4  Hagg.  313  *,  Ricbaxd- 
^  son  y.  Desboroagb,  Ventr.  291 ;  2  Salk,  547  ; 
Ld.  Raym.  221. 

3.  Connivance'  to  constitute  a  bar  to  a  divot^ 
by  reason  of  adultery,  must  be  corrupt.  Phil- 
ips v.  PhiUips,  1  Rob.  144,  S.  C. ;  3  Curt. 
796. 

^  Cases  cited  :  Rogers  y.  Rogers,  3  Hagg.  57  j 
Timming  y.  Timmings,  3  Hagg.  81 ;  Moorsom 
v.  Moorsom,  3  Hagg.  106-7 ;  Crewe  y.  Crewe, 
3  Hagg.  106 ;  Reeyes  v.  Reeves,  2  PbO.  125; 
Hoar  V.  Hoar,  3  Hagg.  140. 

>  4.  Obscene  and  disgusting  language  on  the 
pirt  of  a  husband,  entire  disregard  of  decorum. 
will  not  ilofie  constitute  connivance.  Facts  to 
4eoflstiJtate  connivance  must  have  a  direct  and 
-necessary  tendency  to  cause  adultery  to  be 
•«iniaBtted  or  continued,  and  such  adultery 
must  be  clearly  proved.    Stone  v.  Stone,  1  Kob< 

DOMICILE. 

The  law  of  domicile,  considered,  as  regulat- 

Joff  testacy  and    intestacy,  in  the  case  of  a 

British  suDJect  long  resident  as  a  merchant  at 

Smyrna,  and  dying  there,  having  regard  to  the 

treaties  between  Great  Britain  and  the  Ottoman 

']^pire.    MaUass  v.  Makass,  1  Rob.  67* 

Cases  oited :  Ship  ladian  Chief,  3  Robinsop.  28 ; 
Ship  Angelique,  ib..  Appendix  B.  p.7  ;  Moore 
y.  Budd,  4  Hagg.  346;  Doe  v.  Adorn,  2  B. 
&  Cress.  779 ;. Doe  y.  Mulcaater, 5  B.  &  Cress. 
771 ;  Collier  y.  Rivaz,  2  Curt.  855. 

BVIDKNCE. 

Proqf  of  pedigree,  —  Evidence  in  a  pedigree 
A  verdict  of  a  jory  of  a  manor  rejecied , 


as  res  inter  aUos  acta.    MMe  ▼.  Momun,  1 

Rob.  40. 

Cases  cited  :  Neale  y.  Wilding,  2  Stra.  1151 ;  I 
Pbillipps  on  Eyidence,  234  ;  Attomey-Goaeral 
y.  Hotbam,  l  Tarn.  &  Ross.  217  ;  Jobasony. 
Ltwsoo,  3  BiDg.  88. 

See  WiU;  Divorce. 


FOBBIGN  UAVr. 

See  Domicile. 

MARRIAGE. 

I.  Colonial  Act.— A  marriage  purporting  to 
have  been  had  under  authority  of  the  Coloual 
Act  of  New  South  Wales,  passed  on  tiic  4tii  of 
July,  1834,  held  not  to  be  invalid  by  reason  of 
a  noU'Compliance  with  its  provisions,  there 
being  no  words  therein  expressly  creating  a 
nullity.  Quare,  unless  there  be  in  a  marriage 
act  such  words,  whether  any  other  words  could 
be  held  to  import  a  nullity.  CatteraUy.  Sweet-^ 
man,  t  Rob.  304. 

Cases  cited  :  Rex  y.  The  Justices  of  Leicester,? 
B.&  C.  12;  Davison  r.  Gill,  1  East,  71 ;  f 
Inst.  388 ;  Rex  y.  Inbabitaots  of  Binniogbam, 
8  B.  &  C.  34  i  Stall  wood  v.  Tredger,  2  PbiU, 
287. 
a.  NttlUty. — Sentence  of  nullity  of  marriage 
pronounced,  by  reason  of  a  natural  incurable 

malformation  of  the  fiemak.  D er.A g^ 

1  Rob.  279. 

3.  Restitution  of  conjugal  rights*— An  allega^ 
tion  was  given  in  by  a  wife  responsive  to  a  libel 
for  a  resUtution  of  conjugal  rights,  pleading  in 
bat  thereto,  cruelty,  and  praying  a  divorce. 
Held,  that  the  facts  as  detaled  in  evidence  on 
that  aUegation,  did  not  warrant  the  conchisioii,. 
"  that  a  ratum  to  cohabitation  would  expose  to 
danger,  or  reasonable  risk  thereof,  the  personal 
safety  of  the  lady."  In  conseouencc,  her 
prayer  was  refused,  and  that  of  the  husband  for 
a  return  to  cohabitation  was  pronounced  for. 
Earl  of  Dy sort  v.  Countess  of  Dysart,  I  Rob. 
106. 

FSDIGRBB. 

See  Evidence. 

WtLh. 

1 .  The  principles  and  nractice  as  toiacorpon^ 
ing  in  the  probate  of  wins  of  personalty,  papas 
sufficientiy  referred  to  by  such  wills,  but  not 
per  se  testamentary.  Sheldon  v.  ShMm,  1 
Rob.  81. 

Casea  cited  :  Masterman  v.  Maberly,  2  Hagg. 
285;  Tborold  v.  Thorold,  1  Pb.l ;  The  Attor- 
ney-General  v.  Jones,  3  Price,  366;  Tompsoo 
y.  Brown,  3  Myl.  U  Keen,  32  ;  Plume  t. 
Beale,  1  P.  Wms.  388 ;  In  the  goods  of  Dickens, 
3  Curt.  60 ;  Dillon  y.  Uarru,  4  Blij^,  342. 

2.  Attestation,  iltteraltofw.— Presumption 
of  law  as  to  compliance  with  the  requisites  of 
the  9th  section  of  the  1  Viet.  c.  26.  If  upcA 
the  face  of  a  wiU,  to  which  there  is  no  memo- 
vandum  of  attestation,  there  bethesignatarB  of 
tlie  testator  aft  the  foot  or  end  thereof;  sad  the 
subscriptions  of  two  ^tnesses,  in  the  abaeace 
or  death  of  tiie  witnesses,  the  prisnd  fadafte' 
sumption  is,  that  the  testator  aigned  in  the  jent 
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pnuDoe  of  ibe*  two  witnessca,  and  that  they 
nibwribed  in  his  presence.  If  the  subscribing 
witnesses  do  not  remember  the  facts  attendant 
ppoD  the  execution  of  the  will,  the  presumption 
is  the  same.  If  the  subscribing  witnesses  nega* 
tive  compliance  with  the  reqinsites  of  the  9th 
section,  the  will  cannot  be  pronounced  for,  un- 
less their  evidence  be  rebutted,  by  showing, 
Ist,  that  the  witnesses  cannot  be  credited,  or 
2nd,  that  upon  the  statement  of  the  facts  their 
xnemories  are  defective. 

Alterations  on  the  face  of  a  will,  unaccounted 
far  bv  evidence,  are  priwid  facie  presumed  to 
hare  been  made  after  execution.  JBurgoyne  v. 
Showier,  I  Rob.  6. 

Cases  eited:  Go»e  v.  Gswen,  S  Curt.  151; 
Cooper  T.  Boekett,  ib.  648 ;  Pennant  ▼.  King9- 
eote,  ib.  649  ;  Newton  y.  Clarke,  2  Curt.  330  ; 
Blake  v.  Knight,  S  Cart.  547;  In  the  g^ods 
of  Colman,  S  Curt.  118 ;  Todd  y.  Winohelaea, 
S  Cmn.A,  P,488. 

3.  AttesUUUm. -^Two  persons  subscribed  a 
-paper  in  the  presence  ot  S.  L.,  and  of  each 
•wer,  S.  L.  having  previously  in  their  joint 
presCToe  acknowledged  the  paper  to  be  his  will. 
The  witnesses  did  not  see  S.  L.  sign  his  name, 
nor  did  thev,  at  the  thns  of  subscribing  their 
names  see  nis  signature,  the  writing  upon  the 
paper  being  purposely  concealed  from  them. 
Upon  the  death  of  S.  L.  his  signature  was  found 
at  the  end  of  the  paper.  Held,  that  this  was 
not  a  valid  will,  within  the  9th  section  of  the 
1  Vkt.  c  26.    Hudson  v.  Farker,  1  Rob.  14. 

Cases  cited ;  Uott  y.  Genge,  8  Cart.  160,  affirmed, 
Friyy  Coonoil,  SO  Fab.  1844 ;  Peace  v.  Angley, 
CoDyn,  196;  White  y.  The  Traateea  of  the 
Briliah  Muaeam,  6  Bing.  310*,  Keirton  y. 
Clarka.  9  Curt.  330;  Brandling  y.  Barrington, 
6B.  at  Cress.  475;  Longford  y.  £jre,  1  P. 
Wms.  741 ;  M'Craw  y.  Gentry,  3  Cam.  232 ; 
Boe  d.  Burdett  y.  Spilabury,  6  Man.  &  Gr. 
366 ;  10  <nafk  &.  f.  340 ;  Lord  Coke,  4  Re- 
port, 47. 

4.  Attestatim.-^Ona  of  two  attesting  wit- 
BMses  to  a  will,  is  competent,  under  1  Vict.  c. 
26,  B.  9*  to  sign  for  a  testatrix,  at  her  direction. 
Smitk  V.  Harris,  1  Rob.  262. 

CeM  dted :  In  the  goods  of  John  Bsiley,  1  Curt 

6.  AJtiestationj^k  will  being  attested  in  the 
constructive  presence  of  a  testatrii,  it  must  ap- 
pear, that,  though  dhe  was  blind,  she  could,  had 
•he  had  her  eye-sight,  have  seenthe  witnesses 
soffu  Jn  tha  goods  of  Charlotte  riercy,  I  Rob. 
278. 

6.  Knamiedge  of  oontents. — ^I'o  entitle  a  tes- 
tamentary paper  to  probate,  there  must  be 
proof  of  the  testator's  knowledge  of  the  contents 

.  of  the  paper.  Such  proof  may  be  given  in  any 
mode^  the  degisee  necessuily  denends  upon  the 

.  cisciunatances  pf  each  case.  Where  the  capar 
dtf  is  undonl^ted,  knowledge  of  the  contents 
mff  bo  pnauoied*  from  execution  of  the  paper. 
Where  the  capacity  is  impaired,  or  the  drawer 

'.  of  the  paper  largely  beaented  iby  it,  the  proof 
be  adeqjoatelj  stringeat»  and  the  court 


must  be  satisfied  of  knowledge  of  the  oontenite, 
by  proof  beyond  the  bare  jfoct  of  execution. 

Where  capacity  is  impaired,  the  simplicity  or 
complexity  of  the  instrument  is  a  material  in- 
gredient in  the  case. 

Although  a  will  originally  valid  cannot  be 
affected  by  subsequent  instruments,  short  of 
express  revocation,  yet  subsequent  instruments 
may  reflect  back  upon,  and  tend  to  elucidate 
the  question,  whether  such  will  is  valid  or  not» 
Dwmell  V.  Coi^^eicf,  I  Rob.  51. 

Cases  cited:  ButHo  y.  Barry,  1  Cart.  614; 
Welles  y.  Middleton,  1  Cox,  112. 

7.  Opposing  probate,  —  The  bare  possibility 
of  an  interest  is  sufficient  to  entitle  a  party  to 
oppose  a  testamentary  paper.  Kipping  v.  Ash, 
1  Rob.  270. 

Cases  cited :  Partrid^je's  case,  9  Salk.552 ;  Wrigbt 
y.  Ruihei'ford,  3  Sir  G.  Lee*8  cases,  966. 

8.  Parol  cwcfcnce.  — The  rule  laid  down  in 
Walpole  V.  Cholmondeley,  7  T.  R.  138,  S.  C, ; 
3  Ves.  402,  as  to  the  application  of  extrinsic 
evidence,  to  explain  or  correct  testamentary 
instruments,  applied  to  a  will  of  personalty, 
since  the  1  Vict.  c.  26.  In  the  goods  of  WUlidfn 
Chapman,  1  Rob.  1. 

9.  ll«?ocarta».— A  testator  by  his  "last  wiuj" 
m  which  executors  were  appointed,  disposed  of 
a  part  only  of  his  personed  estate,  and  did  not 
expressly  revoke  a  former  testamentary  paper; 
the  two  were  not  wholly  inconsistent,  but  there 
was  no  evidence  to  showthat  he  intended  thetn 
to  be  taken  conjointly  as  his  will.  Held,  that 
the  paper  of  the  earher  date  was  in  effect  re- 
voked by  his  "last  will."  Pletity  v.  West,  I 
Rob.  264. 

Cases  cited :  Duppa  y.  Mays,  1  Saond.  279,  b, 
(6tb  edit.) ;  Henfrey  v.  Henfrey,  9  Curt  466. 

10.  SoZcKer.— Will  of  a  soldier  made  at  Ban- 
galore, in  the  East  Indies,  whUst  in  command 
of  the  Mysore  division  of  the  army  there  sta- 
tioned, and  who  died  whilst  on  a  tour  of  in- 
spection  of  the  troops  under  his  command,  not 
admitted  to  probate,  not  being  executed  accord- 
ing to  1  Vict.  c.  26,  and  not  'being  held  to  be 
within  the  exception  contained  in  sec.  11.  In 
the  goods  of  Major^General  HUl,  1  Rob.  276. 

Case  cited :  Dnimmond  v.  Parish,  3  Cart.  5ft* 


II.  Cnsll^i  and  Itfj^i  appealer* 

BOUNDARUM. 

^eioLewse. 

FRAUDS,   (statute   OF.) 

See  Marrimgt  ArOsUs* 

INFORMATION. 

An  information  filed  by  the  Attorney-General 
at  the  relation  of  A,  and  B.,  praying  for  the 
crown  the  benefit  of  a  judgment  in  outlawry 
against  C,  and  that  a  deed  executed  by  p. 
conveying  his  property  to  trustees,  might  be 
set  aside  as  fraudulent  and  void  agunst  the 
crown,  contsdned  short  statements  showing 
the  interest  of  tilie  relators,  and  alleging  that 
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the  motives  for  the  deed  were  to  defraud  C.'s 
creditors ;  Held,  that  these  statements  were  not 
impertinent. 

Bxceptions  for  impertinence  cannot  be  sus- 
tained unless  it  appeuis  clearly  that  the  state- 
menta  excepted  to  cannot  be  materad  at  the 
bearing  of  the  cause. 

Although  it  is  not  necessary  that  a  relator  in 
an  information  should  have  an  interest  in  the 
.  subject  of  the  suit,  yet  a  statement  showing  his 
interest  is  not  impertinent,  as  in  the  event  of 
the  suit  failing,  tne  costs  may  be  more  easily 
apportioned.  Rickardsy.  Attorney -GeKeral,  12 
Clark  &  F.  30,  S.  C. ;  1  Ph.  383 ;  6  Bea,  444  ; 
and  see  Doe  d.  Feull  v.  GreenMll,  4  Bam.  & 
Aid.  684;  Nector  v.  Gennett,  Cro.  Eliz,  466 

See  notes  on  this  case,  p.  233,  ante. 

LSASE. 

By  lease  made  in  1719,  the  lessee  demised, 

^  for  three  lives,  renewable  for  ever,  all  that  part 
of  the  townland  of  B.,  containing  509  acres 
arable,  meadow,  and  pasture,  bounded  on  the 
,south  by  D.,  on  the  north  and  east  with  L.  N., 
and  on  the  west  with  T.'s  and  FT.'s  land,  with 

'  all  rights  thereto  belonging,  excepting  sand  re* 
serving  all  mines,  quarries  of  stone  and  coal, 
and  all  royalties,  and  all  timber  above  and 
under  ground.  There  were  several  renewals  of 
the  lease,  in  the  same  terms  as  to  the  contents 
and  boundaries  of  the  demised  premises :  Held^ 
by  the  Lords,  affirming  judgments  of  the  courts 
in  Ireland,  that  400  acres  of  bo^  and  land  re- 
claimed from  bog,  which  were  situated  within 
the  ambit  of  the  specified  bouiidaries,  p^msed 
under  the  lease  and  the  renewals  thereof,  in 

•  addition  to  the  509  acres  arable,  meadow,  and 
pasture.  Jack  v.  M'Intyre,  12  Clark  &  F. 
151,  S.  C.^  3Tr.  Law  Rep.  140;  STr.  Law  Rep. 

'229.  • 

Case«  cited  :  Doe  r.  Ljford,  4  Manl.  &  Selw. 
557,  8  ;  Doe  r.  Bower,  3  Bam.  &  Ad.  459, 
60;  Woodden  r.  Oaboarn,  Cro.  l:Uz.674. 

MARBIAQB  ARTIOLSS, 

A  representation  made  by  one  party  for  the 
<  purpose  of  influencing  the  conduct  c^- another, 
4  and  acted  on  by  him,  will  in  generri  be  suffi- 
cient to  entitie  him  to  the  assistance  of.  a  court 
of  ecjnity,  for  the  purpose  of  realising  such 
Vepresentation. 

And  so  in  proposals  of  mmfne^e  :  if  the 
parent,  or  his  aoent,  deliberately  helds  out  in- 
ducements to  the  suitor  to  celebrate  the  mai^ 
riage,  and  he  ^aonsents  and .  celebrates  it,  be- 
lieving it  was  intended  that  he  should  have  the 
benefits  so  held  out  to  him,  a  court  of  equity 
will  give  eflfect  to  the  proposals.   - 

Proposals  of  marriage,  written  by  the  lady's 

brothers,  acting  byher  father's  authority,  stated 

that  "  Mr.  J.  P.  T.  (the  father)  also  intends  to 

leave  a  further  sura  of  10,000/.  in  his  will,  to 

,  Miss  T.,  to  be  settled  on  her  and  her  children, 

the  disposition  of  which,  supposing  she  has  no 

;  children,  will  be  prescribeci  by  the  will  of  her 

father.    These  are  the  bases  of  the  arrange- 

.  ment,  subject,  of  course,  to  revision ;  but  they 

will  be  sufficient  for  Baron  B.  to  act  upon." 

Baron  B.,  upon  receiving  the  proposals,  pro* 


vided  a  jointure,  as  requiredby  them,  for  liis 
intended  wife,  and  then  married  her.  In  the 
settlement^  afterwards  executed,  there  was  no 
mention  of  this  sum  of  10,0002. ;  and  it  was 
not  left  by  J.  P.  T.iu  his  will:  HM,  thathts 
estate  was  liable  to  the  payment  of  the  10,000/., 
with  interest  from  the  end  of  one  year  after  his 
death. 

Semhle,  that  a  letter,  written  and  signed  by 
the  father,  after  the  marriage,  admitting  the 
terms  of  the  written  proposals,  whidi  were  not 
signed,  was  a  recognition  of  them  a^  his  agree- 
ment, and  siifficientiy  signed  by  him  within 
the  statute  of  frauds.    Hammersley  r*  Bmm  de 
Biel,  32  Clark  &  F.  44 ;  S.  C.  3  Bea.  469. 
Cases  cited :   Hodgson  ▼.  Hoteboason,  5  Tin. 
Abr.  52S;  Cookos  v.  MftseaU,  « Yen.  SOO; 
Wsnkford  r.  Fothofley,  %  Vera.  38^  Luden 
T.  Anstey,  4  Yos.  dOt ;  RsndaU  ▼«  Morf^ac, 
1«  Yes.  67;  Taylor  r,  Bwcfa»  1  Yes.  897; 
MouoUcne  v.  Mexwell.  1  Sira.  t56%  Howtrd 
T.  Breithtralte.  1  Yee.  Ac  B.  «0f ;  ff  Cir.  f, 
e.  5 ;  Propert  r.   Petker,  1  Rasa.  It  M.  6S5; 
Montgomery  y,  ReiUy,  1  Bli.  N.-&.S64;1 
Dow.  &  Clark,  6«  \  O'Reillv  v.  Thompson,  f 
Cor,  J71 ;  Loigan  r.  Wienholt,  1  Clark  tad  F. 

PBRSONAIiTrw 

^Vhere  money  is  directed  to  be  Vested  in 
land  or  other  security,  but  the  conversion  hiu 
not,  in  fact,  taken  place,  until  the  wh(iff6idterQt 
— ^whether  in  land  or  money  7^  has  bccpme 
vested  absolutely  in  one  person,  any  act  o(m, 
indicating  an  optioti  in  which  character  to  take 
or  dispose  of  it,  will  detenpine  the  saccession 
as  between  his  real  and^  personal  repreHnta- 
tives.  , .  ! 

A  testator  gate  his  residuary  est^b  to  m 
wife,  and  appointed  her  h)S  executruc,  .with  % 
tuition  of  his  younger  children*  ana  ^'proviae 
for  them  with  regard  to  their  fortunes;  and  U 
advised  her  thus; — "^  to  my^eon  John,  I 
would  have  250?.  a-year  paid  hith,  untU^sq^ 
of  10,000/.  can  be  invested  in  land,  of  sqt&e 
other  securities,  which  is  to  be  inveeted  in 
trustees,  for  his  use,  as  to  the  interest  of  Stieh 
money,  or  produce  of  such  lands,  for  his  ioA- 
tural  life ;  and  if  he  marries  with  consent,  &(., 
that  he  may  make,  such  settiement  on  such 
wife,  &c.,  as  you  may  judge  proper  •  tflkd.  that 
the  remainder  may  go  to  such  ciiud  or  children 
he  may  have  lawfully  begotten ;  but  in  Mnre 
of  these,  to  my  eldest  son,  Isaac,  and  his  hein 
forever."  ' 

The  sum -ftf  10,OOOZ.  was  vested,  parUy  in 
personal  securities,  and  partly  on  moktgw  of 
real  estate ;  and  on  the  death  of  John,  without 
having  any  child»  his  widow,  being  entided  to 
the  interest  for  life,  and  Isaac  entitied  to  the 
principal  on  her  death,  by  their  acts  indicated 
their  intention  to  take  the  fund  as  monef. 
Isaac  survived  the  wld«ywr  and  died  intestate: 
Held,  that  even  if  the  fund  had  been  impressed 
by  the  will  with  the  character  of  real  estate— 
which  was  doubtful— it  was  re^converted  into 
personalty  by  the  subsequent  acte  of  the  party 
absolutely  entitled ;  and,  therefore,  it  belonged 
to  the  next  of  kin  of  Isaac,  and  not  to  his  httr. 
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Oiohim  T.  CoohsMf  12  Clark,  &  F.  121 ;  S.  C. 
5  Bea.  22. 

Cases  cited :  Preble  v.  Bogburst,  1  Swanst.  SS« ; 
Eirldm  r,  Saunders,  Amb,  834;  Jobnson  v, 
Arnold,  I  Ves.  Mti.  169;  Cowley  r.  Hftrtt- 
tonge,  i:  Daw,  9&t ;  White  v.  Carter,  Amb. 
^1 ;  SlODor  V.  Guxwen,  5  Sim.  «64 ;  Jervoit e 
▼.  the  IJuke  of  Nortbamberland,  1  Jac,  &  W. 
^70 :  WiQolm^rft  ^  BufTQwa,  1  Sim.  5t5 ;  Stead 
V,  New4iR&te»^  Mexiv,  521.  531 ;  PuUeney  v. 
Earl  of  ihrfioglon,  1  Bro,  C.  C.  223,  7  Bro. 
P.  C.  55^;  Chichester  v,  Bickerstoff,  2  Vern. 
295 ;  SvmoDs  r.  Ratter,  2  Vern.  227;  Lech- 
me^e  ▼'•  Earl  of  Carlisle,  3  P.  Wma.  211 ; 
Walker  t.  Venue,  2  Vea.  jun.  170 ;  Wheldale 
♦. Partridge,  8  V^.  235 ;  Thonnton  r.  Hawley, 
IQ  Ves»  129 ;  Swann  t.  Foiiner««u,  3  Ves.  49, 
50)  .I>ivii0  ▼* iGoodhew,  6  Bim.  589;  Liogen 
IT.  jamrrayv  V  P.  W«it«  172  ;  Bowes  r.  Earl  of 
Shl0lri1»dll3^v5  Bm.  P«  C«  209;  Edwards  t. 
L«if  Wftfvi^,  %  P«  Wma.  171^;  Tiaffbrd  t. 
Boehm,  5Atk.  449;  CrabirM  t.  Braaible.  3 
A^  680;  Stamper  ▼.  Miller*  3  Atk.  212; 
ObrUng  v.  iMay,  died  3  Aik.  255 ;  Triqaet  v . 
Thttiit6n,  IS  Ves,  345* 

A  tnrety  is  not  of  necessity  entitM  to  re- 
ceive, without  inifainr  tern  the  party  to  whom 
.beiaal^^to  ))ind  himself,  a  full  disclosure  of 
alt  i&e,.i^min;i^ce6  pf  the  dealings  between 
tHyimqpal  vbH  ih^t  t»arty. 
.  U 1^  jfeaiiires  to  know  any  particular  matter, 
ef  wiaca  tia^  P^trty  about  to  receive  the  security 
is  inknn^,  he  i^a^st  make  it  the  subject  of  a 
<£8tmc|^ inquiry.  V      ".»- 

An^'pbjigatiqn  to  a  ba^^^^  W  ^  ^^  P^^ 
to  be  responsible  fbr  a  cash  credit  to  be  given 
to  <ne  of  i^e  hf^ker's  customers,  is  not  avoided 
tpr  m  tac^  va»%,  immediately  after  the  execu*. 
.  tion  of'  the  obiuntion,  the  cash  credit  is  em- 
bayed to  pa}r  ;dC^Q  old  debt  dua  to  the  ban- 
kt^Tf  » '         ,  /. 

Uik/i'ttix^  intenas  to  rely  upon  such  a  fact 
for/l^  (JMfinc'fi!^  as  showing  that  there  was  a 
pievio^'.ag^e^m^ut  between  the  banker  and  the 
CQstofnar  to.deat.with  the  credit  in  a  particular 
xsaim^^  to  wbicli  he,  if  he  had  known  it,  should 
ziet  k^'  consented,  he  must  bring  such  a  de- 
'  feu^  Wore  the  court  by  putting  it  on  the  re- 
ixH.  '  Handlton  yf.  Watson,  12  Clark  &  F. 
109i  S^  C,  5  »e0,  Murr,  Don.  &  Y.  280, 

GiM»  dit«d  :   XHyn  r,  Hertel,  8  Taont*  206; 

2  Moore,  134  {  Smith  ▼.  The  Bank  of  Scotlsnd, 
7  Shaw  &  Danl.  244;  7  Dow.  272;  Leith 
Bsnktiig  Cpmpany  ▼.  Bell,  8  Shaw  &  Dunl. 
7«i;  5  Wiki  Sh.705;  Pidcock  r.  Bishop, 

3  Bam.  &  Cress.  ^5 ;  Stone  ▼.  Compton,  5 
Btng.  N.  C.  142 j  6  Scott«  846;  Railton 
Mathews,  10  Ctark  &  F.  934;  3  Bell,  56. 


III.  ShtoUi  9i99tBli^. 

ATfOIlNKY. 

fya  attorney  or  law  agent  is  onl^  responsible 
in  damages  to  his  client  for  gross  ignorance  or 
gross  negligence  in  the  performance  of  his  pro- 
•  fessional  services. 


A  declaration,  or  a  summons  against  an  at- 
torney or  a  law  agent  to  recover  damages  for  a 
loss,  occasioned  by  his  management  of  a  cause, 
must  charge  gross  ignorance  or  gross  negli- 
gence, or  must,  at  least,  contain  allegations  of 
facts,  from  which  the  inference  i8  inevitable, 
that  the  defendant  has  been  guilty  of  one  or 
the  other. 

The  law  as  to  both  these  matters  is  the  same 

in  England  and  in  Scotland.    Purvet  v.  Lan- 

deU,  12  Clark  &  F.  91 ;  S.  C.  Landell  v.  Lan- 

dell,  3  Dunl.  Bell,  M.  &  D.  819;  16  Dunl- 

Bell,  (c  Murr.  388 ;  Landdl  v.  Ptirre*,  4  Bell, 

Murr.  &D.  1300, 1543. 

Oases  cited :  Baikie  v.  Chandleas,  3  Camp.  17 ; 

Stuart  r.  Miller,  3  Dunl.  Bell,  M.  &  D.  255 ; 

Morrison T.TJre, 4 Sbawand  Dunl. 656;  Cnmp- 

bell  T.  Clason.  1  Dunl.  Bell  &  Murr.  270 ;  2 

ib,  1113;  Donald  v.  VeaU,  1  Dunl.  Bell  &  M. 

1249 ;  Stevenson  ▼.  Rowand,  2  Dow.  &  Clark, 

104;   Lang  v.   Stmthers,  2  Wils.  A  Shaw, 

563 ;  Pitt  V.  Yaldeo,  4  Burr.  2060  ;  Bulkley  ▼. 

Wilford*  2  Clark  &  F.  102  ;  Donddaon  t.  H«l- 

<l«e,7  Clarkfie  F.  762;  Graharoe  r.  Aliwn, 

9  Shaw  A  Dunl.  130;  6  Wila.  &  Shaw  518 ; 

Hart  T.  Frwne,  6  Clark  &  F*  193. 

And  see  notes  on  this  case,  31  L.  O.  p.  173. 
IV.  Colonial  9[pyealss. 

CHtTKCH  TKES. 

The  Vicar-General  of  the  Roman  Catholic 
Church  at  Gibraltar,  U  liable  to  account  for 
the  fees  received  by  him  for  administering  the 
offices  of  the  church,  suqb  fees  being  by  custom 
regidated,  and  subject  to  the  control  of  the  as- 
sembly of  elders  or  junta,  of  which  he  is 
tha'  head,  and  disposed  of  by  then\  fcr  the 
general  purposes  of  the  church.  Decree  grant- 
ing mjunction  against  the  receipt  of  such 
fees  by  the  Vicar-Genera^  and  directing  him 
to  replace  in  certain  parts  of  the  churdi,  the 
tariff  or  table  thereof,  varied  by  dissolving  the 
injunction,  and  decredng  Wm  only  to  account 
as  receiver,  for  all  sums,  paid  to  Um  on  aceount 
of  the  same.  .  «• 

The  privy  council  has  no  jurisdiction  to  di- 
rect die  release  of  a  party  imprisoned  for  a  cop- 
tempt  of  the  court  bek)w,  pending  an  appeal 
respecting  Uie  merits  of  the  suit  Hi$ffke$  v* 
Porral,  4  Moorev  4K  Aad  we  Jepk$9n  v. 
Bierm,  3  Knapp,  130 ;  Lubhock  v.  Potta,  7  Bast, 
449;  Caa^U  v.  HaU,  1  Cowp«r,  204; 
Gowerofi  V.  ICy/e,  3  Knapp,  332. 

CONTEMPT. 

The  House  of  Assembly  of  the  Island  of 
Newfoundland  does  not  possess,  as  a  legal  inci- 
dent, the  power  of  arrest,  with  a  view  of  adju- 
dication on  a  contempt  committed  but  of  the 
house ;  but  only  such  powers  as  are  reasonably 
necessary  for  the  proper  exercise  of  its  functioua 
and  duties  as  a  local  legislature. 

Sem5fc.— The  House  of  Commons  possess 
this  power  only  by  virtue  of  ancient  usage  and 
prescription ;  the  Ux  et  consuetudo  parHamenti, 

S«n£fe.— The  crown,  bv  its  prerogative,  can 
create  a  legislative  assembly  in  a  settled  colony. 
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sobordinate  to  parliament,  but  with  8m>rtme 
power  within  the  limits  of  the  colony  wr  the 
government  of  its  inhabitants ;  but 

Qiuere,  Whether  it  can  bestow  upon  it  an 
«athorit7,  viz.,  that  of  committing  for  con- 
tempt, not  incidental  to  it  by  law.  The  prind- 
?le8  of  Beaumont  v.  Burnett,  1  Moore,  59^  and 
^urdett  Y.  Abbott,  14  East,  137,  examined. 
J^Uey  Y,  Carson,  4  Moore,  63. 

Ctses  eited:  Blanktid  t.  Gildy/ f  Sdk.  411; 
Campbell  ▼.  Hall,  SO  State  Trials,  439 ;  But- 
dett  ▼.  Abbott,  14  East,  1S6-7, 159 ;  Beaumont 
T.  Barrett,  1  Moore,  59,76 ;  Stockdale  r.  Han- 
sard, 9  Adol.  &  E.  1 ;  Gregory  ▼.  Hill,  8  Tenn. 
399 ;  Doppa  r.  Maya,  1  Saunders,  286,  note  ; 
Smith  V.  Nicholl,  5  Bing,  N.  0-  JOS ;  S.  C.  7 
Seott,  147  ;  Greene  ▼.  Jones,  1  Saunders,  297 ; 
Dutton  T.  Howell,  Sbowers,  P.  C.  S4 ;  Reg.  t. 
Patty,  5  Ld.  Ray,  109^10,  lia5 ;  Reg.  t.Gos- 
sett,  3  Per.  &  D.  362 ;  Feirier's  Case,  1  HaU. 
Pre.56<fi7;  Re&  r.  Faulkner,  2  Crom.  M.  & 
B.  525 ;  Anderson  r,  Dunn,  Wbeaten,  204, 
N.  S. ;  HaU  t.  Campbell,  Coirper,  213,  S.  C; 
Lom.  655 ;  20  State  Trials,  326-7 ;  Cropper  v . 
Korton,  8  D.  &  R.  166 ;  Bennett  ▼.  Watson,  3 
M.  &  8. 1 ;  Mayler  r.  Lamb,  7  Tsant.  63 ; 
Wellesley  ▼.  Dnke  of  Beaufort,  2  Rnss.  &  M. 
639 ;  In  ve  Lndlow  Charities,  2  Myl.  &  Cr.  316 ; 
Barlee  ▼.  Barlee,  1  Add.  Ecc.  Rep.  301 ;  Kiog 
T.  Clerk,  1  Salk.  349;  Lord  Shaftsbury's  cases, 
6  How.  St.  Tri.  1269,  1271,  S.  C;  1  Mod. 
Rep.  144 ;  Money  v.  Leach,  19  How.  St.  Tri. 
1002  S.  C. ;  3  Burr.  1742,  and  1  Wm.  Blac. 
•554;  Calvin's  case,  Coke's  7  Rep;;  In  re 
Canadian  Prisoners^  5  Mee.  &  Wells,  32. 

CROWN  BBYBNUJB. 

We  Royal  Conrt  of  Jersey  have  no  power  to 
order  charges  for  alterations  made  in  the 
comt  house,  directed  at  their  instance,  to  be 
defrayed  out  of  the  crown  revenues  of  the  is- 
land. Judgment  of  the  court  of  Jersey,  declaring 
the  Attorney-General  and  Receivers  of  the  is- 
land liable  for  such  charges,  reversed  on  appeal, 
with  costs. 

I^ave  given  to  appeal,  though  the  subject 
matter  of  the  suit  was  below  £200,  the  sum 
tequh«d  by  the  Order  in  CJoundl  of  13th  May, 
1B23,  and  the  appeal  refused  by  the  royal 
conrt.  Attomey^Gtneral  of  Jerseif  Y,  Capelam, 
4  Moore,  37. 

DOMICZLB. 

•     See  L^aeif  Duiy. 

JUBISDICTXON, 

fiet  Church  Fees. 

LBOACY   DUTY* 

Personal  property,  having  no  situs  oi  its  own, 
fbOows  the  domicile  of  its  owner. 

The  law  of  the  domicile  of  a  testator  or  in- 
testate, decides  whether  his  personal  property 
18  liable  to  legacy  dut^. 

A  British  bom  subject,  died,  domiciled  in  a 
British  colony.  At  the  time  of  his  death,  he 
was  possessed  of  personal  property,  locally 
situate  in  Scotland.  Probate  of  his  mJl  was 
taken  out  in  Scotland,  for  the  purpose  of  there 
administerinff  this  property;  via  out  oi  the 
fund  thus  obtained  by  the  executor,  legacies 


were  paid  to  legatees  lesidkig  in  SooDani 
He}d,  reversing  a  judgment  of  the  Court  of 
Exchequer  in  Scotland,  that  legacy  duty  wu 
not  payable  in  respect  of  these  legacies. 
T%omson  v.  Adoocate-General,  12  Clark  &  F. 
1,  S.  C.  13  Sim.  153. 

Cases  eitad:  Attomey^Genersl  v.  ForiMi,  S 
Clark  &  F.  48 ;  Pipon  v.  Pipon,  Ambler,  t6 ; 
Logan  V.  Fairlie,  2  8tm.  &  Stu.  284;  1  Mjl. 
&  Cr.  59;  Attomey»Genenl  v.  Cockerill,  1 
Prioe,  165 ;  Auomey*General  v,  Beation,  7 
Price,  560  ;  Arnold  r.  Arnold,  2  Myl.  &  Cr. 
256 ;  Attorney-GeneFal  r.  Jaekson,  8  Bli.  N. 
S.  15 ;  In  re  Ewio,  1  Cr.  &  Jer.  151 ;  1  Tjr. 
92;  In  re  Bmoe,  2  Cr.  &  Jer.  4S6 ;  2  Tjr. 
475.;  Attoiney-GeDeral  r.  Dunn,  6  Mee.& 
Wels.511;  In  re  Cosies.  7  M«e.  &  Web. 
S90;  Tbome  r.  Watkins,  2  Vet.  55; 
Jackson  v.  Forbes,  2  Cr.  &  Jer.  982;  Tke 
Commisstonera  of  Charitable  DonatMos  t. 
Derereuz,  IS  Sim*  14 ;  Doe  v.  AcUam,  i 
BttB.&Otess.779. 

PRACTICE. 

In  ranking  creditors  .under  an  eiieention 
sale,  the  C^urt  of  British  Gniana  declared  by 
definitive  sentence,  the  petitioner's  consti- 
tuent's elaim  preferential.  AppsalB  were  inter- 
posed from  the  sentences.  Penning  the  sppeili, 
the  i>etitioner  filed  a  petition  in  Bntish  Gaiam, 
praying  the  court  to  proeead  to  iodgmeat  of 
pra  et  concurretUim,  and  to  award  the  moniss 
to  be  paid  to  him,  stf&  eautione  de  rmtitmendo. 
This  tile  Court  refused.  The  petitioner  tfaa 
apphed  esparte  to  her  M^estjr  in  oouncQ,  to 
reverse  the  order  of  refusal,  and  for  sn  oidsr 
upon  the  judges  in  British  Guiana,  difecdag 
them  to  entertaiB  the  petitioiiier's  appKatioA. 
UM,  by  tbeindicial  committee,  tlatan  aspsvfe 
petition,  under  such  circuowtunoes,  could  nst 
be  entertained.  In  re  Butts,  4  Moore,  91. 
See  /«  rs  Mnir,  and  In  rs  Asngneea  of  Mtn- 
ning,  3  Moore,  160, 154. 

PEINCIPAL  AMD  8UB&TT. 

C&rcunntanoea  under  whidi  it  was  hsid  so 
appeal  by  the  judicial  committee,  diadiaiimg 
the  injunction,  and  reversing  the  deeneof  die 
supreme  court,  that  theredemptkmof'aecantlrs 
deposited,  was  a  sale  within  the  meaniagof  tke 
condition  contained  in  the  depoflt;  and  thft 
such  sale  was  not  a  release  to  the  amnety  (^ 
the  previous  bills,  the  condition,  not  being,  that 
the  proceeds  shoidd  be  applied  preferentiaJlr,  or 
part  passu  with  the  other  debts,  but  simply  ia 
reimonrsement  of  the  principal  and  interest 
due  on  the  bills.  ^STIe  Bauk  qf  Baigal  v. 
Radahisaen  MUter,  4  Moore,  140. 
Cssee  cited :   Tonng  r.  The  Bank  of  Bengal.  1 

Moore,  150;  WrigbtT.  Simpson,  6'Vea.7l4- 

26 ;  Lair  y.  East  India  Company,  4  Ves.  824; 

Booltbee  t.  Stubbs,  18  Ves.  20  ;    Maybew  r. 

Crickett,  2  Swan.  185 ;    Browne  r.  Cirr,  f 

Rqss.  600,  S.  C.  7  Bingh'.  506 ;   Spears  t. 

Hartly,  5  Esp.  81 )   Wade  v.  Coope,  2  Si«. 

155, 160. 

vsndohjlnp  purchaskb. 
^•soldtoB.  aplantatiDB  mBeriuec.    !%» 
purchase  money  was  secured  by  bills  of  ex« 
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change,  drawn  b^  J7.  on  houBes  in  England. 
And  as  a  fiurtlier  security,  B,,  on  receiving  a 
transfer  of  the  estate,  hypothecated  the  same 
to  il.,  for  the  amount  of  the  purchase  money 
then  due  on  the  hills,  with  interest  and  damages 
accruing  thereon,  declaring  such  mortgage  to 
be  a  first  and  preferent  churge.  Some  of  the 
hills  were  protested  and  returned  to  the  colony, 
and  the  plantation  was  in  consequence  sold, 
under  an  execution-sale,  at  the  suit  of  A.  The 
Supreme  Court  of  British  Guiana,  in  adjudi- 
catmg  the  claim  of  J.  and  the  other  creditors 
of  B«,  held  A.  to  have  a  preferential  claim  for 
the  principal  and  interest  due  upon  the  pro- 
tested bills,  but  refused  to  allow  such  right  for 
the  damages  conseouent  thereon.  The  decree, 
so  far  as  it  refosea  the  preferential  right  for 
damages,  held  erroneous,  and  reversed. 

An  interlocutory  order^  referring  matters  of 
account  to  the  sworn  accountant  of  the  court 
of  civil  justice  in  Berbice,  with  instructions 
thereon,  is  not  such  a  definitive  sentence,  as  by 
the  rules  of  the  civil  law  reouirea  a  specific  ap-i 
peal,  but  may  be  questionea  on  a  general  ap- 
peal from  the  final  aentence  of  the  court.' 
Cameron  v.  The  Representatives  of  James  Fraser, 
deceased,  4  Moore,  I*  See  exparte  Marlar,  1 
Atk.  151. 

Y.  SccIcKtasstttal  9f yeal5«! 

BAPTI8M« 

A  child  bapdzed  with  water,  in  the  name  of 
the  Trinity,  by  a  lavman  (a  Wesleyan  Me- 
thodist) not  autnorised  to  administer  ^e  rite 
of  baptism.  Held,  not  to  be  "  unbaptized,'*. 
within  the  meaning  of  the  rubric  for  the  burial 
of  the  dead,  in  the  Common  Praver  Book,  as 
incorporated  into  the  Uniformity  Act,  13  &  14 
Gtr.  3,  c.  4. 

.A  dergyman  of  the  Church  of  Enf^land 
having  refused  to  perform  the  office  of  mter- 
ment,  after  due  notice  of  the  death  of  a  pa- 
rishioner, so  baptized,  suspended  from  the 
ministry  for  three  months^  under  the  68th 
Canon  of  1603. 

Construction  of  the  mbries  of  the  Common 
Ftayer  Books  of  the  years  1603  &  1661.  Held, 
to  oe  cumulative,  and  not  substitutionary,  of 
the  rubric  in  force  anterior  to  1603,  and  not  to 
fttBA  the  Talldity  of  lay  baptism.  EseoH  v. 
JtfofliR,  4  Moore,  104.  S.  C.  2  Curt.  692. 

Cans  cited  :  Gftl<i  r.  Lawrie.  5  Barn.  A  Creaa. 
156;  Martin  r.  Ford,  5  Term.  R.  101 ;  An- 
drews T.  Cawtliome,  Willea,  Rep.  536 ;  Rex 
V.  Coleridffe.  t  Bam.  lA  Aid.  806  ;  Kemp  r, 
Wickas,  S  Phill.  S6^ ;  Attorney-General  t. 
PevsMip  S  Mer.  405 ;  Daliymple  t.  JDalfymple, 
S  H^g.  Coa.  Rep.  64. 


See  Bajififfn. 


BURIAL, 


CONTBMPT. 


A  party  in  contempt  for  not  obejFing  a  moni- 

MMi,  iriuMe  contempt  has  been  signified  under 

63  Geo.  3,  c.  127i  and  a  writ  de  conlumaee  capU 

cndb  estracted  against  Um,  is  not  precluded 

fiom  q>pealing  from  the  principal  sentence. 


thoogh  pronounced  in  panmn.  Protest  against 
permission  to  appeal,  under  such  circumstaneea^ 
overruled.  Harrison  v.  Hurmoii,  4  Mooie, 
96,  S,  C. ;  3  Curt  1 ;  and  see  Herbert  v,  Her- 
bert, 2  Fhill.  430,  S.  C. ;  Con.  Rep.  263 ;  Fit»> 
fferald  ▼.  Fitzgerald,  2  Lee's  cases,  263. 

DIVOBCS. 

Sentence  of  nulKty  of  marriage,  eausdimpo^ 
tentiiB,  pronounced  on  confession  of  non-con- 
summation, and  refusal  to  undergo  inspection. 
Harrison  v.  Harrison,  4  Moore,  96,  S.  C. ;  3 
Curt.  1. 

Cases  cited :  Cumyna  r.  Cumjns,  S  Pbill.  Rep» 

10;  Aleaon  v.  "Aleson,  2  Lee'a  cases,  576^ 

Guest  T.  Guest,  2   Hagg.  Cod.   Rep.  SfST; 

Broivn  v.  Brown,  1   Hagf?.  Ecc.  Rep.   523; 

Anon,  2  Mod.  Rep.  314  ;  Pollard  y,  Wyboum, 

1  Hagg.  Ecc.  Rep.  725 ;  The  Countess  of  Es- 
sex's caae,  2  Sute  Trials,  785 ;  Owen  v.  Oweii» 

2  Hagg.  Ecc.  Rep.  261. 

EVIDENCE. 

1.  Evidence  not  adduced  in  the  court  bebw, 
or  forming  part  of  the  transcript,  admitted  on 
motion  to  be  used  at  the  hearing  of  the  appeal, 
subject  to  all  just  exceptions.  Hughes  v.  IkHrral, 
4  Moore,  41. 

Cases  cited :  Jepbson  v.  Riera,  3  Knapp,  130 ; 
Meiklejohn  ▼.  Attorney -General  of  Lower 
Csoads,  2  Knapp,  328 ;  Mellin  r.  Mellin,  2 
Hoore,  493. 

2.  A  medicd  certificate  of  the  competency  of 
the  party  in  a  auit,  MipoleKlus  oausd,  not  in 
evidence  in  the  court  below,  refused  to  be.ad^ 
mitted  on  appeaL  Harrison  v.  Harrison,  4 
Moore,  96,  S.  C ;  3  Curt.  1. 

Cases  cited :  The  Duchess  of  Kingston's  case, 
20  State  Trials,  355;  SabelPs  case,  2  Dysa^ 
179,  (a);  Stafibrd  v.  Mangay,  cited  4  Via. 
Abr.  220 ;  Morris  r.  Morris,  A  Dick  v.  Diol^ 
not  reported. 

3.  The  admission  of  a  witnecs  that  he  is  a 
member  of  a  religious  sect,  who  hold  a  certain 
principle  aa  a  body,  which,  if  acknowledged  ink 
dividually,  would  subject  him  to  excommun>* 
cation  tpio  ffmto,  by  the  12th  canon  of  1609* 
Held  insufficient  to  disable  him  from  giving 
evidence  in  the  suit;  and 

C2iMsre,  If  excommunication  ipso  faeto  (if 
not  absolutely  abolished^  by  stat.  5»  Geo.  Z, 
e.  127)  disables  a  party  from  being  a  witnea* 
until  absolved.  Eseott  ▼,  JUostftSy  4  Moors^ 
104,  S.C;  2  Curt.  692. 

Cates  cited :  Scrimsbire  r.  Scrimshtre,  2  Hsgg. 
Con.  395,  399 ;  Grant  v.  Grant,  1  Lee*s  eases, 
592 ;  CokeVi  1st  Inst.  133.6  B.  ii.  c.  2;  Baker 
T.  Brent,  Cro.  Elis.  680 ;  Vinerr.  Eaton,  Uet- 
ley*  86 ;  Dyer  v.  East,  Ventris,  246;  Forman 
T.  Mouoson,  3  Dyer,  275  (b). 

EXCOMMUNICATION. 

See  Evidence, 

WILL. 

Revocation,  A  testator  left  two  substantive 
willsi  each  disposing  of  his  entire  property. 
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B7  the  first,  dated  in  I838,  h^  flpppiuted 
executors,  to  one  of  whom  ha  f^ave  the  residue 
of  hi^  estate.  B7  the  second  will,  4ate4  in 
183g,  which  c6ntaine4  no  |-evocati6n  of  the 
pnor  one^  he  gave  the  whole  of  tte  property,  to^ 
his  wife,  with  the' exception  o(  Sl.i  hut  ap- 
pointed no  executors,  tictd^  iaflEtrming  the 
decree  of  the  court  below^  that  the  second  will 
operated  as  a  revocation  of  the  <irst.willj  and 
was  alone  entitled  to  probate, 

Seville,  Where  a  party,  objecting  to  a  paper 
annexed  to  letters  of  administration,  has  been 
bjr  the  court  assigned  to  declare  whether  he 
propounds  another  instrument,  it  is  irregular 
and  inconclusive,  instead  of  following  up  the 
-assigrnation,  to  have  the  question  decjded  upon 
petition.  But  such  procedure  estoppa  the 
parties  from  further  litigation. 

A  reply  on  the  hearing  of  the  appeal  allowed, 
Plough  not  allowed  by  the  practice  of  the  court 
below  on  the  original  hearing  of  the  aet  on 
petition.  Henfrey  v.  Herifrey,  4  Moore,  29; 
see  2  Curt.  468. 

Cwes  cited  :  Beard  r.  Beard,  3  Allc  75  %  Time, 
well  y.  Perkins,  t  Atk.  10$  y  Bridges  t.  Brid- 
ges, Vin.  Abr,  stit.  Der.  (o»  b.)  13 :  Ineram 
.  r.  Strong.  3  phill.  Si  J,  Sl3 ;  Methuen  t.  Me- 
thuen.  f  Phin.4«6;  Hughes  v.Tunier,3  Hajjg, 
Ecc.  Hep.  30  5  Masterman  v.  Maberly, «  Hnf;^, 
Ece.  Rep.  i36,  ■ 


VI.  aiimicalls  Sppeftlsfi. 

BOTTOMRY  BOND. 

A  bottomry  bond  may  be  good  in  part, 
though  void  for  the  residtie. 

Where,  therefore,  a  bottomry  bond  wai 
given  by  the  master  at  New  York,  as  well  for 
advances  to  obtain  his  discharge  from  arrest, 
^  the  instance  of  the  consignees,  on  account 
of  damage  done  on  the  vovage  to  part  of  the 
•cargo,  as  for  payment  of  the  port  duties  and 
other  disbursements  necessary  to  enable  the 
mUp  to  prosecute  her  voyage ;  the  judicial  com- 
•miltee,  reversmg  so  much  of  the  decision  of 
4ae  Admiralty  CJourt  as  rejected  the  bond  in 
4otif,  sustained  the  bond  to  the  extent  of  the 
.sums  advanced  for  necessary  snpplies  and  pav- 
mont  of  the  port  duties.  .' 

If  reliance  is  placed  upon  a  diffiirence  be* 
tween  the  law  of  Eqgland  and  a  foreign  state, 
VoB  party  relyingnpon  the  difference  is  bound 
.bv  witnesses  or  autttoritiea  to  prove  such  facU 
,&mikv,  Qauld,Thfi  Prince  George»4  Moore, 

Cases  eited:  The  Aa^asta,  1  Dod.  Rep.  283: 
The  Vibilia,  1  W.  Robinsoo,  1 ;  The  Vane,  l 
Dod.  Rep.  461;  The  Zodiac,  I  Hagg.  Adm, 
Bep.320;  Thomson  v.  The  Royal  Exohange 
loturaoce  Company.  1  Maal.  &  Sel.  SO  ;  Ab- 
bott on  Shipping,  128-130;  1  Kame'a  Eaaaya: 
Mercatores,  128  ;  S  Kent's  Com.  168 ;  The 
General  Smith,  4  Wheaton,  Sup.  Ct.  of  U.  S. 
Rep.  498. 

FOREIGN  LAW. 

See  Bottomry  Bond. 

OWNSH. 

See  Pilot  Act. 


The  6th'G^.'4;c;l?5,-i';5«';a6es*ttdt  ex- 
eftiiJt  th^  niftSt^k^Tarid'Vswn'irstFf'Vgs^els  htring 
alfeenaed-pUdt  on  board.'-ft-oiiil&Wityin  re- 
spect bf  dftriligei^'dbhe'bf  theli^Ye^e!,-anle58 
^he  d^fttdage  i**8  ^e?e!yfeiisted%'thfe'fe|iec^ 
default,  'incbttW^tfeUdy^'  oft  irieafcad^  bf  Hhc 

■Where,  'therefortii'  it  i^kj^e^t'^'iU 
accident' liapj)fenid'thto<igfe  iHe*  cSfelfeisness  of 
the  fliaster  and'  cfetr;  2k  w^.  dr  tixe^  jriloit,  in 
not  keeping  a  good  lookHotit,  the  jiidictaTcoiiu 
mittjpe  Of  the  Vrivj  Council  heW,  ^ffitttingthe 
sentence  of  the  ASmiralty  Cotift;  that  the  civil 
liability  of  tbe  owner,  i^  respect-  of  damascj) 
continued.  Stwtrt  r.Isemm^er;  The  Ship 
Diana,  4  Moot«,  11, •  See  1  W.  !lobin80D% 
Adm.  Rep.  131. 

Cases  cited :  Bennet  v.  Moita,  7  Tapnf.  258j 
Ritchie  v.  Bowslield, 7  Taunt.  309 ;  The  Cbris- 
tiaaa.  2  Hagg.  Adm.  R«p.l83;  CaruthersT. 
Sydebetbam,  4  Maul,  &  BeFw.  77;  THe.Gi». 
Uma,  5  Ha^.  Adm.  Rep.  tG9 ;  Hie  Nep(QD« 
the  Seeoiul,  1  Dod.  467 ;  Pi^en  w  Cope,  1 
Caap^  434 ;  Gnkr.  Laurie,  5  B.  &  C.  156. 


Extensnn  of  the  tecn^  of  letters  patent  le* 
fiued»  although  the  profits  aerived  from  the 
potent  article  was  lest  tbm  the  expeadititre 
incurred  upon  the  patent;  the  iiti%  of  the 
invention,  being  axnaU. 

The  fact  of  an  invention^  when  kumrn,  not 
getting  into  general  use,  is  a  pretahiptioti 
against  its  utUity.  Be  Siniiter^s  Pateat,  4 
Moore.  164.  See  Erard's  Patent,  Webitei^s 
Pat«  Gases^  557* 

RECENT  DECISIONS  IN  THE  SUPfi. 
RIOR  COURT?, 

.    KSrOBTBD    BY   BARRlffTBaS    OF  TUB    SBTSaAK 
COOBT8. 

lSiolt%  Const. 

HUSBAND  AND  WJFB.--*RB0BIViUI.^PBB8«— 
C08T8. 

The  husband  qfufem^corvrt  entitled  to  9ep9* 
rate  property  settled  to  her  eeparate  nse, 
without  power  of  aniieipation,  is  not  fli- 
tUled  to  the  interference  of  the  coiaifor  tie 
appointment  of  a  receiver  on  his  hekdf,  rf 
ike  rents  andprpfits  of  such  property » 

Where  one  of  three  trustees  appears  separattljf 
from  his  co-trusteeSf  he  may  he  entitled  to 
his  costs,  if  there  are  circumstances  to  /m- 
tify  such  separate  appearance. 

By  the  settiement  made  on  die  saarriage  of 
the  plaintifiT  and  his  wife,  dated  the  6&  of 
March,  1833,  a  aumof  4000/.,  and  certain  other 
property,  were  assigned  to  two  of  the  defend- 
ants,  and  another  trustee  who  had  sioBce  died, 
upon  trust  to  pay  the  interesl,  diridends,  and 
annual  produce  of  the  trust  fiiods  dining  the 
joint  lives  of  the  plaintiff  and  his  wife,  to  suck 
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persons  only  as  the  wife  should,  from  time  to 
time»  notwithstanding  her  coverture,  by  any 
writing  or  writings  under  her  hand,  but  not 
80  as  to  dispose  of  the  same  by  any  sale, 
mortgage,  charge,  or  otherwise  in  the  way  of 
anticipation,  direct  or  appoint,  and  in  default 
of  such  direction  or  appointment,  into  her 
hands,  and  her  receipts  alone  were  declared  to 
be  suffideat  discharges  j  and  after  the  decease 
of  the  plaintiff  or  his  wife,  then  to  the  survivor ; 
and  after  the  decease  of  the  survivor,  to  stand 
possessed  of  such  interest  and  dividends,  and 
of  the  stocks,  fundsi  and  securities  in  or  upon 
which  the  trust  monies  should  be  invested  upon 
trust  for  the  children  of  the  marriage.  In  July 
1834«  the  defendant  Weston  was  appointed 
trustee  ux  the  place  of  the  trustee  who  had 
died.  In  1836,  the  trustees  were  induced,  at 
the  request  of  the  paintiff  and  wife,  to  invest  a 
portion  of  ttie  trust  property,  amounting  to 
about  20001.,  in  the  purchase  of  certain  copv- 
hold  premises  at  irfunbetb,  contrary  to  tne 
trusts  of  the  settlement;  aad  in  order  to  in- 
demmff  them  liott  so  doing,  the  plaintiff  and  his 
wi/ejoinedln  ii  deed  of  indemnity  to  the  trustees, 
which  was  executed  on  the  30th  of  December, 
1837,  and  in  which  the;  property  settled  was 
treated  as  trust  property.  From  the  time  of 
the  oompletiQn  of  the  pnraiass  until  the  momh 
of  August  1844,^e  thistees  had  permitted  the 
]M&t^  to/receiv«  Ike  rentai  of  the  property,  as 
their  agent ;  but  Jiaving  had  reason  :to'  be  if[^ 
satisfied  with  his  conduct,  they  appointed  thenr 


sdiajtoVi^eAtheii^  afteol^  to  receive  the  nnts  at 
a  nmdl  anoual  sidary.  ,  The  plaintiff  being 
dissalkiied  \Mk  thii^  aitangement,  ittstituted  t 
suit  ag»ii#t  thetrtistete.  In  which  he  claimed  a 
beneficial  interest  in  the  profMrty,  on  ^  the 
grounds  of  his  having  expended  a  large  sum  of 
mopiEv  in^repfdrs  and  improvements,  and  of 
•thMlMing'ifiunaef standing  that  hewa^  td  have 
a  lease  at  a  ceftidb  V^nt,  and-  to  this  suit  he 
made  his  wife  a  defendant.  A  motion  was 
nqijr  Jn^9  ont^ia  )>ehalf  ibr  the  appointment  of 
a  ieodver,  and  for  an  injunction  to  restrain  the 
trustees  from  interfering  in  t)ie  receipt  of  the 
rrots,  and  from  pinbeeedfai^  with  an  action 
whii^tii^  had  oommenced  a^inst  one  of  the 
tenants,  and  that  the  ^ntiff  might  be  at 
hbec^ lapraposehimself  as  the  receiver. 

Mr^.Si<6s^arej,.  for  the  motion,  contended, 
that  as  me  husband  and  wife  were  both  desir- 
ous that  tlie  rent4  should  continue  to  be  re- 
ceived Ss  herjetofbre,  there  was  no  reason  why 
the  expense,  of  ^pointing  another  nerson  for 
the  purpose  should  be  incurred,  and  that  the 
plaintiff  had  also  a  considerable  claim  upon  the 
property  for  his  expenditure  upon  it. 

Mr.  Ch&tidlesSj  for  the  wife,  supported  the 
motion. 

Mr.  Kimiershfwad  Mr,  Millet^  ior  two  of 
the  trustees,  stated,  that  until  the  trustees 
deemed  it  their  duty  %»  take  upon  themselves 
the  controk  of  the  property,  in  eonsequeiice  of 
the'unpioper  conduct  of  the  plaintiff,  he  had 
always tMted  the  propertv  as  trust  property^ 
and  the  trusCees  denied  tiiat  there  was  any 
agreement  or  understanding  as  to  his  having  i^ 


lease  granted  to  him,  as  had  been  recentlV 
alleged  by  him.  The  only  ground  upon  which 
the  motion  could  be  supported  was,  that  of 
expense  to  the  estate  by  tne  appointment  of  an 
agent  to  collect  the  rents ;  whereas  the  salary 
agreed  to  be  paid  by  the  trustees  to  their  agent 
was  only  12/.  a  year,  and  the  expense  of  this 
motion,  and  of  the  appointment  of  a  receivei*, 
would  be  ten  times  that  amount. 

Mr.  Glasse  for  the  other  trustee. 

TheMasttT  of  the  Rolls,  after  stating  the  trusts 
of  the  settlement,  and  the  investment  made  of 
the  trust  property  in  the  houses,  mentioned  in 
the  pleadmgs,  said  that  there  was  no  ground 
whatever  for  the  application.  The  wife  might 
have  grounds  of  claim,  and  she  might  have 
reason  for  impeaching  the  conduct  of  the 
trustees,  in  which  case  she  might  come  to  the 
court  for  relief;  but  the  trustees  had  full  power 
to  employ  who  they  pleased  to  receive  the  rents- 
The  plaintiff,  therefore,  not  being  entitled  to 
come  to  the  court  to  make  any  such  application, 
the  motion  must  be  dismissed,  with  costs. 

Mr.  Shebbeare  suggested,  that  as  the  three 
trhstees  ought  to  have  appeared  together,  they 
should  not  be  allowed  two  sets  of  costs ;  But 

'Vhfi  Master  of  the  Bolls  said,  that  as  it  wsB 
stated  the  trustee  who  had  appeared  separately 
resided  at  a  considerable  distance  from  his  co- 
trustees, and  might  not  have  had  the  means  of 
immediately  comnranicating  with  them,  there 
was  a  reason  fori  his  applVitig  to  a  solicitor  in 
his  immediate  aeighbournood^  and  therefore 
his  costs  oiight  to  be  allowed. 

Wiles  v.  Cooper.    January  12th,  1846. 


<Quetn*0  Htntl. 
(Before  the  Four  Judges.) 

.  CBRnrrCATE   FOB  COSTS   UNDER  S  &  6 
W*  4,  C.  50,  8.  95. 

■  A  eertifioatefor  costs  under  tke&SfG  FT.  4, 
c*  60,  a.  95«  can  only  be  given  by  the  judge 
who  tries  the  indictment,  where  it  appears  m 
evidence  affirmaticefy  that  the  road  in  gu$i» 
tionisaMgkway* 
At  a  special  sessions,  held  February  2Sri 
1843,  the  surveyor  of  highways  for  three  seve- 
ral divisions  ef  the  township  of  Downhblland, 
in  the  county  of  Lancaster,  was  summoned  in 
pursuance  of  the  6  &  6  W.  4,  c.  60,  s.  94> 
touching  and  concerning  the  repair  of  a  certain 
road  in  that  township.  When  the  case  was 
heard  before  the  magistiates  at  sessions,, the 
surveyor  denied  that  the  road  in  question  was 
a  highway,  and  also  denied  the  liability  of  the 
inhabitants  to  repair  eueh  road.  The  magis- 
trates directed  a  bill  of  indictment  to  be  pre- 
ferred, to  which  the  defendants  pleaded  not 
guilty.  The  case  was  tried  before  Mr.  Justice 
Coltman,  at  the  Liverpool  spring  assizes,  1844. 
The  indictment  alleged  an  immemorial  custom 
on  the  part  of  the  defendants  to  repair  all  roads 
within  their  township,  which  would  be  other- 
wise repaired  by  itkt  parish.  At  the  trial,  the 
evidence  adduced  by  the  prosecutors  failed  to 
prove  the  custom  as  alleged  in  the  indictment. 
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and  the  learned  judffe  stopped  the  case,  and 
directed  a  verdict  to  be  taken  for  the  defend- 
ants. In  April  1345,  application  was  made  to 
the  learned  judge  for  the  costs  of  the  prosecu- 
tion, who,  after  hearing  counsd  on  both  sides, 
made  the  following  order : — 

''The  way  in  dispute  in  this  case  being 
.maintained,  on  the  one  side,  to  be  a  public 
way,  and  the  prosecutors  being  prepared  with 
evidence  to  prove  it  to  be  so ;  and  it  bi^ng 
^contended,  on  the  other  side,  that  it  was  an 
'^Mcupation  way  only,  and  the  defendants  being 
firepared  wifJi  evidence  in  support  of  th«r  case 
<m  that  point;  but  it  being  dear  thai,  even  if 
it  were  a  public  way,  the  defendants  were  not 
liable  to  repair  the  same ;  and  the  jury  having 
found  their  verdict  acquittinff  the  defendants 
•on  the  latter  ground  omy,  wi&out  beinff  called 
•upon  to  decide  the  question^  whether  Uie  way 
.was  a  public  highway  or  not;  —  I  order  that 
(the  costs  of  the  prosecution  be  paid  out  of  the 
.fate  made  and  Wied  in  pursuance  of  the  5  &  6 
W.  4,  c.  50,  s.  95,  by  the  township  of  Down- 
Holland. 

"(Signed,)  T.  Coltman." 

Mr.  CowUmg  obtained  a  rule  niai  calling  on 
'roe  prosecutors  to  show  cause  why  that  certifi- 
cate should  not  be  set  aside. 

Mr.  Starhie  showed  cause. 

The  justices  at  special  sessions  have  repre- 
sented the  road  to  be  a  highway,  the  affidavits 
ahow  it  to  be  a  highway,  and  the  prosecutors 
«t  the  teial  were  prepared  to  show  that  it  was 
auch ;  it  must  therefore  be  presumed  to  be  a 
hkhway  withm  the  meaning  of  the  95lh  section 
of  the  act,  and  the  learned  judge  had  jurisdiction 
to  make  this  order  for  costs; 

Mr.  Cbto/i}i^,'contrll. 

In  Begim  v.  Heanor^  it  was  held  that  the 
96th  section  did  not  attach  where  the  way  in- 
mcted  wais  not  proved  to  be  a  Wghway.  Here  it 
is  left_  doubtful  whether  the  road  in  question 
.Is  a  highway  or  not :  the  surveyor  denied  it  to 
be  a  hi^way,  and  he  also  denied  the  duty  and 
obligation  of  the  defendants  to  repair.  The 
-defendants  were  prepared  with  evidence  to 
show  that  the  road  was  not  a  highway,  as  well 
,a8  that  no  such  custom  existed  as  the  one 
-alleged.    (Stopped  by  the  court.) 

Lord  Denman,  C.  J.— In  order  to  jpve  juris- 
diction to  grant  costs,  it  must  appear  to  us 
^affirmatively,  and  not  by  way  of  inference,  that 
the  road  indicted  is  a  highway. 

WUUanu  and  Wiffhtman,  Jb.,  concurred. 

_„     ^  Rule  absolute. 

The  Queen  v.  7%e  Inhabitants  qf  DovoihoU 
Jflnd.    Michaelmas  Term,  1845. 


Qiuett'0  Vmrt  «ractfre  ^Toiirt. 

INSOLYENT. — PBOTBCTION  UNDBR  STAT, 
7  &  8  VICT.  C.  70,  8.  7. 

A  protection  granted  by  a  commissioner  of  the 
court  of  bankruptcy  to  a  debtor  under  the 
8tat  7Jjr9  Viet,  c.  70,  s.  7,  "  upon  the  «r- 


1  New  Sees.  Cases,  466.    29  L.  0.  269. 


amimaHon"  of  the  debtor^s  petUkm, 
be  eaetendedfrom  time  to  time. 

Thx  defendant  being  a  debtor,  ''<maUet» 
meet  his  engagements  with  his  creditors,  and 
not  being  a  trader  within  the  meaning  of  the 
statutes  relating  to  bankrupto,"  on  the  7th  gf 
July  1845,  petitioned  the  court  of  bankrupts 
for  protection  from  arrest  under  the  atatote  7  4 
8  Vict.  c.  70 ;  and  Mr.  Commissioner  Goolban 
having  examined  into  the  matter  of  the  peti- 
tion, made  an  order»  whereby  he  granted  pro- 
tection to  the  petitioner,  from  the  i4th  of  July 
till  the  4th  of  October,  under  the  provisions  of 
section  7,  and  appoint  that  a  meeting  of  aM 
the  creditors  should  be  held,  according  to  sei^ 
tion  2,  on  the  1st  of  October.  The  commis- 
sioner subsequently  enlarged  this  protectku 
from  time  to  time  till  the  6th  of  Decembei: 
The  meeting  appointed  £<x  the  1st  of  October 
took  place,  and  a  second  meeting  wae  oonvened 
on  tae  18th  of  the  same  monti^  piueiiant  to 
sections  4  and  &•  Pending  the  onginal  order 
for  protection,  namely,  between  the  14th  of 
July  and  the  4th  of  October,  the  deteidaot 
wae  arreated  at  the  auit  of  theplaintift  mdsr 
a  writ  of  exigifadof,  but  was  discharged  upon 
producing  lus  protection.  After  the  ezfioar 
tion  of  Uie  original  order  of  protection,  bi|t 
during  the  extended  protection,  on  the  Udi 
of  November,  he  was  again  arrested  under  the 
same  writ ;  and  the  eherifi^a  officer  then,  not- 
withstanding the  enlarged  protection*  idfosed 
to  release  him,  and  h^  had  been  in  cu8to4y  ever 
since. 

A  rul»  having  been  obtained*  calling  upon 
the  plaintiff  to  9how  cause  why  the  defendant 
should  not  be  discharged  out  of  Gu^ody».and 
why  the  plaintiff  should  not  pay  the  Cf^ts  tf 
this  application, 

Martin  now  showed  cause,  upon  an  affidavit, 
which  stated  that  no  notice  whatev^  had  been 
given  to  the  plaintiff  of  the  said  meetings  of 
creditors,  and  facts  showing  that  the  nrotectiaa 
in  Question  had  not  been  granted  under  secftion 
6  of  the  statute  above  referred  to.  He  con- 
tended, that  inasmuch  as  protection  bad  beep 
granted  "  upon  the  examination  of  the  peti* 
tion,"  under  section  7,  and  as  that  section  only 
empowered  the  commissioner  to  grant  a  ''  teo^ 
porary  and  limited  protection*'  "  for  such  time 
as  should  be  specified''  therein,  he  had  no 
authority  to  extend  it  from  time  to  time.  After 
the  second  meeting  of  creditors,  an  extended 

Protection  might  be  granted,  under  section  6, 
ut  there  the  word?  "  from  '  time  to  time*  are 
introduced."  Here,  however,  it  being  perfecUy 
clear  that  the  commissioner  did  not  act  under 
the  6th  section,  this  rule  must  be  discharged. 
^  Bramwell,  conti^.  The  act  intended  to  pr»> 
vide  for  protection  throughout  liie  whole  pro- 
ceedings, and  this  could  not  be  given  unless  a 
protection  granted  under  section  7  could  be 
enlarged  from  time  to  time. 

Patteson,  J.  It  seems  to  me  that  the  object 
of  section  7  was  to  secure  the  attendance  of 
the  debtor  at  the  first  and  second  meetings  of 
creditors,  and  that  a  protection  can  only  be 
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graaled  under  diat  ieetiott  *'  opon  tlia 
oatjon  of  the  petition."  I  also  think  that  a 
protection  given  under  that  section  cannot  he 
fMam^9d.  In  the  6th  section,  pvoyiding  for 
protection  after  the  second  meeting*  the  wmb, 
''from  time  to  time"  are  inserted;  bat  that 
protactioQ  is  onhr  binding  against  erediftors 
who  bad  notice  of  the  meetings  as  required  by 
the  previous  sections.  This  rak  must  tixers* 
(m  be  diachaif^ed,  but  without  costs. 

Rule  discharged  accordingly. 
Mazeman  v.  2>am»  Michadmas  Tern,  Nov. 

Crr|f9«#rj 

SALE     OF    RAILWAY     SHARKS. — RSGI8TRA- 
T10J<f   OP   COMPANY. 

Tim  26  Mdhmoftk^r^ 8  Fie., c  110,  wkidk 
proiMiB  the  wie  qf  thmrm  in  a  joimUttock 
eompanv,  wUii  mek  cowyany  skaU  kam 
nhtaimm  a  omrt^iaaU  iff  complete  regiair^ 
turn,  deee  not  appl^  to  rMoay  tompamu 
which  eaeseut  be  calmed  mto  effeot  wUhoet 
am  act  of  pmrUamentj  each  tmfyewf  ooai- 
9atdeereqmi^prmfmQnalre§uireil«n  oiilf. 

To  a  declaration  for  woilc  and  labour,  monev 
lent^  and  money  paid,  the  defendant  pleadecC 
that  after  the  passing  of  an  act  of  parliament 
fat  the  registration,  incorporation,  and  regula- 
tion of  joint  stock  companies,  (7  &  8  ^ct.  c 
110,)  the  plaintiff,  on  behalf  of  the  defendant, 
•old  ^fivers,  to  wit,  five  thousand  shares  in 
ortain  joint  stock  companies,  commenced  after 
tiie  1st  of  November,  1844 :  and  that  the  work 
and  Uboar  was  done,  and  the  money  lent  and 
paid,  for  the  defendant,  in  the  sale  of  the  said 
afaares ;  and  that  at  the  time  of  such  sale,  the 
tompauies  had  not  obtained  a  certificate  of 
eomd|ete  registration,  a«  reouired  by  the  act. 
lb  this  plea  there  was  a  replication,  to  which 
the  defendant  demurred;  but  it  was  agreed  by 
eounsel  that  the  case  should  be  decided  on  the 
Bttffidency  of  the  plea. 

*  Jervie^  who  argued  in  support  of  the  plea, 
referred  to  the  2,  26,  23,  24,  &  25  sections  of 
the  7  &  8  Vict.  c.  110,  and  contended  that  the 
language  of  the  26th  section  was  large  enough  to 
mclude  all  joint  stock  companies,  whether  they 
required  the  asdstance  of  parliament  to  carry 
them  mto  execution  or  not. 

Martin,  oontrik,  contended,  that  on  comparing 
the  2nd  section  with  the  26th, it  was  evident  that 
tiie  legislature  did  not  intend  that  the  latter 
should  apply  to  an^  joint  stock  company  which 
tonld  not  be  earned  into  effect  witnout  an  act 
of  parliament.  He  also  referred  to  the  4,  7,  9, 
14, 23,  St  25  sections. 

PcUoek,^  C.  B.  (after  stating  the  pleadinp.) 
The  question  is,  whether  this  is  a  good  plea. 
I  am  of  opinion,  that  upon  the  true  construc- 
tion of  the  26th  section,  a  railway  company 
does  not  come  within  its  provbions.  The  2nd 
section  contains  an  express  proviso,-^which  is 
equiralent  to  an  enaetment, — that  that  statute 
•naU  aot  ftpply  to  certain  companies  named, 
(including  railway  companies),  which  cannot 
be  caoiea  hita  execution  without  tiie  authority 


of  jiarliament  Then  foEows  the  proviso,  **  eiy 
cept  as  hereinafter  is  specially  provided.'*  In 
the  26th  section,  there  is  no  fecial  provision 
with  reference  to  railway  companies.  It  must 
be  taken  that  a  railway  ia  a  matter  which  r»- 
onires  the  authority  of  parliament,  unlesa  in 
tna  particular  case  of  persons  making  a  railway 
ontneirownland;  and  if  this  company  wera 
of  tiiat  descripti<m,  it  should  have  been  ao 
stated.  The  2nd  section  having  axpressly  pio» 
vided  that  the  act  shall  not  extend  to  any 
railway  company,  the  26th  section  makes  void 
all  contracts  for  the  sale  of  shares  before  com* 
plete  registration,  and  renders  every  person 
making  such  contract  liable  to  a  penalty.  Thi 
auestion,  thei^  is  whether,  notwithstanding 
tners  is  no  special  provision  extending  that 
dstuse  to  railway  companies,  we  are  to  extend 
it  by  implication.  Ithmknot.  If  the  meamng 
of  the  legislature  is  doubtful,  upon  comparing 
those  two  sections  togetiier,  and.  considering 
the  legal  effect  of  tiie  language  of  tiie  one.  and 
the  ouer,  we  cannot  pronounce  parties  selling 
these  shares  liable  to  a  penalty.  It  ia  satis&c^ 
toiy  to  ^coYer  what  was  probably  intended 
by  the  legislature,  and  we  are  boimd,  whenever 
we  can,  to  give  effect  to  such  intention.  Tha 
argument  of  Mr.  Jervis  requires  that  railway 
companies  should  have  a  certificate  of  completa 
registration;  but  if  such  a  certificate  is  not 
necessary,  it  furnishes  a  strong  presumptioa 
that  tiiie  legiskture  did  not  mean  that  the  26tii 
section  should  apply  to  such  a  case.  In  my 
ojuniout  it  js  dear  that  railway  conipanies  are 
not  bound  to  have  a  certificate  of  completa 
registration.  The  23rd  section  gives  a  power 
to  act  under  a  provisional  registration  *fiar 
twelve  months,  and  theneby  to  &>  certain  acta 
specified  in  that  section,  and  also  to  perfonn 
such  other  acts  as  mty  be  necessary  for  oh* 
taitting  an  act  of  parliament.  It  is  evident^ 
therefore,  that  when  a  railway  company  ia 
provisionally  registered,  it  may  obtain  an  act 
of  parliament  without  being  completely  r^* 
tared.  The  2$th  section  provides,  that  even 
with  respect  to  those  companies  which  shall  be 
completely  registered,  upon  obtaining  an  act  of 
incorporation,  all  the  powers  arising  from  pro- 
viabnal  or  complete  registration,  shall  deter* 
mine ;  and  it  further  expressly  excludes  from 
the  operation  of  that  act  any  company  which 
may,  before  complete  registration,  obtain  aa 
act  of  parliament.  The  plea  is,  therefore,  nc^ 
defence,  and  there  must  be  judgment  for  tha 
plaintiff". 

Alderson,  B.  I  am  also  of  opinion  that  a 
railway  company  does  not  come  within  the 
26tii  section  of  7  &  8  Vict.,  c.  110.  That 
section  provides,  that  until  such  joint  stock 
company — ^which,  on  looking  back  to  the 
beginning  of  the  section,  means  a  compan]^ 
completely  registered— shall  have  obtained  a 
certificate  of  complete  registration,  it  shall  not 
be  lawful  for  any  person  to  dispose  of  shares. 
Then  what  is  the  meaning  of  the  words  "joint 
stock  company''  in  that  section  ?  Prima  fade^ 
they  mean  every  joint  stock  company  mentioned 
in  the  act.    We  ought,  then,  to  look  ta  Una 


9M 


Sviperwr  Courts:  Camrt  of  Bimknqfiby.'^Blkuters  Extra,  in  Chaneery, 


*»terpret«tloa  cku»6  for  tijfei  jl\irpo6e  of  seeing 
?"^t' the  legislature  meant  in  ^luinyg,, those 
woide.  That  we  find  in.  th^  secpnd;  sectiyi^, 
which  d^n^s  certain  .cocnpank^  an4  oontains 
a  proviso  that^  *'  e|[cepf;«8  tfkermm^kitf  i%mped' 
ally  ^provided/'  ^  A«t^  ^kall  wnDr/texteod!  «b 
coD^aiiie^  which  'camttoi  be^  cliMediintd  exe- 
cution withQQt  an  Act  of  psb'ttatnent.'  Wt, 
diefi,  get  ihofl  fers  tliat  the  Act' ddes  apply  io 
aU^eompaniea  profvieionaftjr  Tegi«tered;  but  not 
to  companies  such  as  railirays^  which  rdquiiv 
Im  act  of  parliament.  Even  In  the  )>rovi8o 
there  is  an  exception—"  except  as  hereinafter 
specially  provided,''  The  conclusion  iSf  that 
tne  act  applies  to  all  joint  stock  companies, 
except  railway  eompaQies»  and  othere*  whieh 
require  an  act  of  parliament^  and  to  these 
latter  where  it  is  speciaUy  innovided  hy  the 
act.  Let  us,  then,  see  how  we  are  to  read 
the  words  '^toint  stock  company"  iu  the 
26th  section.  We  must  read  them  thus :  "  a 
joint  stock  company,  not  being  a  rsulway 
oonipany,  and  not  specially  mentioned  in 
this  clause."  It  is  clear,  therefore,  that  a 
railway  company  is  not  included  in  th&  term 
joint  stock  company,  bacause  sueh  company  is 
to  be  establisbed  by  act  of  parliament,  and  ii 
not  specially  mentioned  in  that  section.  Taking 
the  interpretation  clause  and  the  26th  section 
together,  that  is  the  plain  nkeaning  of  both, 
and  there  is  nothing  in  the  act  inconsistent 
witli  such  an  interpretation.  It  seems  to  me 
that  railway  companies  were  never  intended  to 
be  induded  within  the  26th  sedimK  The  legis- 
lature makes  certain  regulations,  which  applv 
indiscriminately  to  all  companies  until  the  ftfich 
section.  The  subsequent  provisions'  entirely 
exclude  companies  which  oinaot  be  oarried 
into  effect  without  an  act  of  parliament. 
-  Jt^lait,  B.  I  entirely  concur.  It  is  dear  to 
mt  that  the  section  only  applies  to  such  com- 
panies as  require  complete  n^stration. 

Farke,  B.  was  not  in  court. 

Judgment  for  plaintiff. 

Young  v.  SnUtL  Hilary  Term,  Jan,  26, 1846. 

Court  of  Banftntyttff. 

PRACTICE  AB   TO   COUN8BL   OPPOSINO  CBR- 
TIPICATB,  AND  SUMMIKO  UP  BVIDBNCS, 

Thb  bankrupt  came  up  in  this  case  for  his 
certificate,  and  was  opposed  by  Mr.  Cook,  as 
counsd  on  behalf  of  the  assignees.  The  learned 
counsel  opened  his  case  against  the  bankrupt, 
and  then  examined  the  bankrupt  himself,  and 
several  other  witnesses,  in  support  of  his  open- 
ing statement.  He  then  propKMed  to  address 
the  commissioner  upon  the  evidence  as  it  thus 
■to6d. 

Mr.  Lawrence  (for  the  bankrupt)  objected  to 
the  counsel  for  the  assignees  addressing  the 
court  a  second  time,  when  no  witnesses  had 
been  called,  or  were  proposed  to  be  called,  on 
behalf  of  the  bankrupt  He  insisted  that  the 
practice  of  this  court  was  analagous  to  that  at 
nisi  prius,  where  the  plaintiff's  counsel  was  not 
permitted  to  sum  up  his  own  evidence,  but 
^^}j  *®  open  it,  and  examine  his  Witnesses ; 
and  if  the  defendant's  counsel  declined  to  call 


witnesses,  the  ^Cas^condudl^iBfithUl  speech, 
and  th^  pjjai^tiff's  ^unse).  was  not  entitled  to 
be  fiM<t)ier.hi$t^ud«    •        ,'  '■  .     .. '  • 
.  UtiCoqmimwnptt^^  the 

pmctknvt>mi^Pfmfwm9i^.t^i^fiiA0i^t-'^  «as 
thought  by  many  experienced  members  sf  the 
profession,  that  the  practice  was  aot^wys 
cpudttdte  toi  tb^^pdA  ofQustiscvsiiiid;  Aai  «is 
practice  which  premilediSK tile  quarter  sessions 
on  appeals,  where  thewcoimel  for  t)^  P|^#d^ 
or  respondent,  was.  aUbwea  io  sum  up  the  evi- 
dence^f  his  own  witnesjses,  ^jras  iobe  j>referredL 
The  jurisdiction  of  the  commissioneri,  as  to 
grantmg  or  refusing  a  banksupt's  certificate, 
was  oomparaitivdy  iaadem»  and  he  ahould  not 
take  upon  himaetf  with  .coofldeocB  to  assert 
what  the  practice  was,  in  relnvnoeto  the  niatter 
in  qoestwn,  or  to  say  wh(etber>«ni^  ptwtiee 
could  be  said  to  haire  been  estaftilisMd. '  K  was 
amatterof  some  importance,  however,  afldhe 
should  adjourn  the  hearing  of  the'  cas^  until 
he  had  an  opportunity  of  coosultiag  some  of 
his  brother  commissioners  on  the  point.    ■ 

At  a  subsequent  period  of  the  same  day,  Mr. 
Commtssumer  ChmUmm  stated,  that  he  had 
an  opportiuiitf  ol  oalisidting<  Commissioners 
Fonblanque  and  Hcdrayd,  on  the  matter  of 
practice  already  advierted  to;  and  that  b«ft 
those  learned  commissioners  agreed  with  Jbim, 
that  the  practice  ought'  to  be,  tp  sdloif  the 
counsd  opposing  the  granting  of  a  certificate 
to  address  the  court  after  he  had  concluded 
e;caminiQg  his  witnesses,  but  always. resori^g 
to  the  bankrupt's  advocate,  the  advantage  ol 
being  heard  last.  Tbd  case  of  a  certmcate 
did  not  pvsseot  any  analogy  to  a  trial  at  nm 
frins.  It  must  often  h^ipen,  as  it  did  in  fact 
m  the  present  case,  that  tne  opposing  oonnsd 
was  driven  to  rely  upon  the  evidenco  of  the 
bankrupt  himsdf.  It  was  impossible  (qir  an 
opposing  counsel  to  state  with  any  certainty, 
mat  the  bankrupt  would  say  on  examination; 
and  for  that,  amongst  other  reasons,  it  would 
work  great  injustice,  if  the  counsel  was  not  al- 
lowed to  address  the  court  after  the  examina- 
tion of  his  witnesses  had  terminated.  If  the 
bankrupt's  advocate  thought  it  expedient  to 
call  witnesses  in  reply,  then  it  was  oottrenient 
that  the  opposing  counsd  should  reserve  his 
observations,  until  those  witnesses  w«re  also 
heard ;  but  when  no  witness  was  called  on  be* 
half  of  the  bankrupt,  the  counsel  opposing  the 
certificate  should  address  the  court,  after  the 
examination  of  his  own  witnesses  had  con- 
duded. 

Mr.  Cook  (for  the  assignees)  then  summed 
up  the  evidence  agunst  the  certificate;  and 
Mr.  Lawrence  was  heard  for  the  bankmnt. 

The  commissioner  took  time  to  consiaer  lus 
judgment  on  the  merits  of  the  case,  and  finally 
postponed  the  bankrupt's  certificate. 

In  re  HutchinsoH,    Friday,  Jan.  16, 1846. 

MASTERS  EXTRAORDINARY  IN  CHAN- 

CERV. 
Prom  Dee,  f$rd^  1845.  to  Jan,  tSrd^  1846,  boik  t*- 

elutive^  vith  <iate$  when  gautUd» 
Brian,  Thomas  CadwsUadar,  Leeds.    Jan.  9, 
Coldioott,  Henry,  Dudley,  Worcester.    Jsb.9. 
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Coote.FwidermtJohl,  St-Jves.    Jtp^l6, ^. 

Duffett,  Josepli  Gibbs.  Bristol.    p$c.'30.     , 
Parker,  koberi'jolin^  fclby;  Vdrk.    Jfaii.  fil^  \ 
Portmore,  Cbarles  Brpa4bur«t,  JXefb.esver.;  De6.  S^. 
Bodiifem;  Th^itf,  W«IRDi;tdii;  SOffMrtMt.  !DeJ:-i3. 
SMit]Mrdi>#nUWi*lUAaird;'^ilMlHBlBffi)td.»-  Jtfnf. 

'  i©^    ."'(1  '  'I.    Ir.')M  .11  -  ^y-)   (x.fi     ,(•'   '■:  .;    • 


DISS0(LUTf0N90:P{i^R99BSSlC>N  Ai;  VART- 

•      '  .'  v-^^  I  ..   'MEK^HlPSv  '•  '       .V  .  ••..'■• 

trm^t^'lCjite.  \iiXt'o  Jdnit^ta^\^i6,  hoik  tn- 

tl^t^t^  ^Dlih'iatet  vhen  gaUtttd^ ' 
Baitl«tt,^  <WiUwm  tWter^  tmd   Richard    Boswell 

Beddome,  AttorAejs  Aod  SoKcitors,  tr,  Nicbo- 

Its  Line. ,  l>ee.  90.  '  / 

tkyhyt  Robert  Bidden,  Prederi^k  Hslwr  Jttoion, 

lad  FhOetiiB  Eiohar4ton,  Attorneys^  SoUoktfrs. 

md  C<niv«9naneflk*i  BaaiagbftU  SlrMt*    J  is.  f  . 

ilBfy  Autoro^jft  tnd  Solioi^on.    Jm.  15* 
3f«n*comi)»  WiUter,  and  Richard  Moo^e  Beneoo, 

Aylesbury,  ud  of  Triiig»  Attorneji  aad  Soli- 
citors. Jan.  13. 
Broods,  WilGam  Wjcberley,  Jobn  Lee,  and  WU. 

Itai9  Lee  Brookes*  Whitchurch ,  Salop,  Aitor- 

ners  sod.  Solicitors.    Dec.  $3. 
Bell,  Heerf' Willisfla,  attd  Charles  Underwood,  t5, 

Elj  Pieee»  Holbom,  Attorneys)  Selieiwes  •»<! 

GearevsAcen.    Jen*  4. 
Itodd,  ChairleSk  John  Titenns  Rowsell.   Hiomas 

Of  ueb#r»  sml  Charles  Anbvc  Dedd,  Attorneys 

end. Solicitors,  so  fiftr  ss  regards  said  CharMs 

ArtHor  J)odd.    Jan.  16. 
£rerMt,  Wniiam,  and  John  Wardroper,  Attorneys 

and  Solicitors.  Epsom.    Jan.  6. 
Greaves,  CharYes  Lemon,  and  Thomas  Crahbe,  At- 

toroep  and   Solicitors,  Uttoxeter,    Stafford. 

Jan.  S5. 
^imiif{^,  John,  and  ^eniy  Seynour  Westmaoott, 

Atftiraeys  smdSoliaitors,  fti^  J6bn  Street^  Bed- 

Jffd^ir.  ,J;an.iO. 
Ssreiy,  Set vington^  sn^  John    Xh^iuM   Savevy , 

Jkfe^bury^  Deroa,  Attfmeys  i^od  Solicitors* 

Jan.^3. 
Sladdeo,  WUIiom,  and  Robert  Sankey,  Canterbury, 

Attorneys  and  Solicitors.    Jan.  S. 
Wn«on.  Richard,  and  Kdvard  Wilson  Scott,  Ken- 
dall^ Attorneys  snd  Solicitors.    Jan.  6. 


BANKRUPTaES.  SUPERSEDED. 

TrNi  fMDte..  1845,  to  Jan.  tSrd,  1846»  btth  in^ 

timmi  VfUh  daitu  vilien  gauiUd, 
Lswit,  John,  Tipton,  Stafford^  Gseeer.    Jan.  90. 
Lewb,  WillinDt  fiamaley,  Yorkshire^  Tobacdoaist. 
Jao.l5k 


AAMKRUPTS. 
Frm  93rd  Dec.   1845,  to  2Srd  Jon.  1846,  hoik  in- 

ebuiu,  9ith  daltf  whengaUtUd* 
A^lom,  George  Aagttstns,  Portses,  Victoaller. 

Sdwardt^  OiF.  Asa. ;  Conmr  &  Co.,  Deoa  Street, 

Tooley  Street    Dec.  26. 
A|m,  Robert,  Kingston-upon-Hull,  Woollen  Dia- 

pejT.    Kffnuton,  Off.  Ass ;  Uich  &  Co.,  Gray's 

Inn ;  Gallomay  &l  Co.,  Hull }  Payne  &  Co., 

Leeds.     Jan.  SO. 
AlWriil,   John,    Rugeley,    Stafford,    Ropemaker. 
,      WhUmme,  Off.  Ass. ;    Matteram  &  Co.,  Bir- 

miogham;  Parke* dt  Co,  Bedford  Rovr.  Jan.  16. 
Andievs,    Henry  Joha«   Courtenay  Street,    Ply- 

nouUi,  Sntgeon.     Hir<sii,Off.  Ass. ;  £dmands, 

Plymouth;  Stagdon^  Exeter;  CUneet  &  Co., 

Temple.    Jan.  9. 


.A;nold«John,  WsMl,  JS|»flBotd,  Wqollea  Diaper. 
'     BiUteiiaii,  Oft  Am.;  SmUhf  Walsa|l}  Smith, 
\T6Bjj)le  Stfeef,  Birmingham.    Jan..tS.    . 
Bakef,"  Robert;  Proat'Lanei   near  Hjibe,  Stofte 
'     MAon.    WhUmore,  Off.  Asa. ;  TownAend.  IT, 
y  '.HealM^  Street*    Jam  4S. 
Baldma^  WiUiam,  See#ait  Arins,  Nofliiird  IRbod, 
/  .  Nottiilr  Hatt<  ViStitallBri.^Htkilsb^s,  Off,  Ate.-, 
;/  DimtmnsbM  Cp.,*8isa  Um.  .  Jsb..20. 
BsfilH^  Joha.Heacy^.Oitlit  N«irpoit  Stteat,  MliU 

4)^x,  Ei^raT^r.  P^fuieU,  Off.  Aas.;  Wcottam, 

Tokenhouse  Yard.    Jsn.  £0.    . 
Bsrher,  Chsrles,  Dunham  Springs,  Brindle,  n^m^ 

Cborley,    Lancaster,    Calico  Printer.     Pa«t, 

Off.   Ass.;    Chithobne  k  Co.,  Lincoki's  Ina 

Fields ;  OiiHon,  4,  St.  James's  Square,  Mati^ 

abeater.    Jen.  t. 
BaitIett»Chorlea,Sonihampton,  Metvbant.  Belcher, 

OC    Asa.;  TUwi  dt  Co.,    Coleman   Street'^ 

BandaH,  Soathamptoa.    Jan.  13. 
Blaekmore,  Chijstopher,  10,  Cork  Street,  Middle- 
sex. Tsilor.     Grntfsi,  Off.  Ass.;  Witkituen,  44^ 

Lincoln's  Inn  Fields.    Jan.  90. 
Bretherick,  James,  Newlay»  Bromley,  Dyer.  Yeun^ 

Off.  Ass.;  IViglesworth  &,  Co.,   Gray's  Inn; 

Richardeon  &  Co.,  Leeds.    Jsn.  6, 
Broadbeat,  William,  Delph,  York,  Cloth  Merchant* 

Freeman^  Off.  Ass. ;  iSiid^i^  &  Co.^  Chancery 

L«aa ;  Xss,  Leeds.    Jan.  9. 
Brooke,    Jamas,   Oooderstooe,   Norfolk.    MiUef. 

Whitmorf,  Off.  Am.;  NitthfiUd,  Viae  Street 

House,  Millbink;  WnhoU,  Stoke  Parly,  Noiw 

folk.    Deo.  30.  ^ 

Brown,  SamusV  Denton,  Lsncastar,  Ha(  Manafa»* 

turer.      Hobwn,  Off.   Ass.;    Gregory  ic  Ga^ 

Bedford  Row ;  Cooper,  Mauchester.    Jsn.  6. 
Brown  Thomas,  Leeds,  Stock  Broker.    Hope,  Off. 

Ass. ;  WUliamson  k  Co.,  Gray's  Inn ;  Cariu, 
)      Leeda.    Jan.  16. 
Brown,    Thomas,  3  and  4,  Connsnght  Terrace, 

JQdgware  Road,  Beotaad  Shoemaker.  Graham, 

Off.  Ass.;    Bacikaiian,  8,  BssidghaU  Street. 

Deq.  f3. 
Brown,  William,  A  tharstooe, Warwick,  Ironmonger. 

^miettouf  Off.  Ass. ;  Mwgaje^  Waterloo  Stiaa^ 

Birmingham ;  Chiiton  8t  Co^,  Chancery  Lsne. 

Dec.  fS. 
Buchanan,   William,    15,   Old  Jewry  Chsmbers, 

Merchsnt    Bell^  Off.  Ass.;  Stafford,  Buck- 

Sngbam  Street,  Strand.    Jan.  23. 
Buckley,  William,  HoUiagroTe,  Saddlewortb,York, 

Woollen  Cloth  JHann^aoturer.    Kynaston,  Off. 

Ass. ;  Spinhi,  Great  James  Street ;   Red/earn, 
.    Otdhsn;iaddi^lba,  Leeds.    Jan.  16. 
Buanetc,  Alfred^  194  Bridge  Hoaae  Place,  Newing- 

ton  Csuseway,  Wiodow  Blind .  A^aker.    Pew 

ntil.   Off.    Ass. ;     Richardson,    36,   Coleman 

Street.    Jan.  16. 
Btttterfield,  Mary,  and  Thomas  Archer,  Royston, 

Hertford,  SiUc  Mereers. '  Groom,  Off.  Ass. ; 

Xasnwfcf  &  Co.,  3f ,  Buckletabary.    Jan.  9. 
Calway;  ' Bartbolemew,    Tooley.  Street,    Drapef. 

Greene   Off.  Ass.;   Meed  &  Co.,  59,  Friday 

Street.    Jaa.  33. 
Carlisle,  John,  late  of  ft.  Mitre  Court,  Milk  Street, 

Cheapside,  but  now  .of.  1,  Little  Love  Lane, 

]^erchant.    Groom,  Off.  Asa. ;  Bagtterf  3,  SisO- 

lane.    Jan.  23. 
Caswell,  Thomas,   and   Jsmes    Thomas  Tindall, 

Northampton,  Leather  Sellers.    GroAam,  Off. 

Ass.;  Heneman,  Basing  Lsne.    Jsn.  16. 
Chattertoa,  Johanna,  Pendleton,  Lancaster,  Victu* 

aller.    Hobeon,  Off.  Ass. ;  Johnson  &.  Co.,  Tem- 
ple ;  Wichoo^  St  Co.,  Manchester.     Dec.  S3. 
Clarke,  John  James,  Durdham,  Down,  Westbury« 
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upon-Trjm,    Bnitdar.      Huttan,    Off.   Aas.; 
Harm§r,  Bristol.    Jan.  6* 
Cltrlr^  JohD  Jamety  Bath  Road,  Honnalow,  Boilder 
TenneU,  OS,  Asa. ;  Henman,  B,  Basing  J<ane. 
Jan.d. 
Clay,    Thomas,     Langroydbridgne,     Hodderifield, 
Mezohant.    Fruman,  Off.  Aas. ;  Jaqnu  tt  Co., 
£ly  Plaee»  Uolborn  ;  Battyi  &  Co.,  Huddera- 
fieid.    Jan.  16. 
Gkanr,  Joseph,  Chureb  Road,  De  Boo?erie  Square, 
Boilder.  AUagw,  Off.  Aaa.;  BitlWp,  Lineoln's 
Inn  Fields.    Jan.  S5. 
GoOy  Jaaiea,  it,   Siie   Laoe,  M0M7  ScriveiMr. 
Whitmort,  Off.  Asa.;    Bicdbman,   Basinghall 
Street.    Jan.  S. 
Coker,  John,  Narford.  Norfolk,  Timber  Merebant. 
Bell,  Off.  Ass.-;  Dufaur,  South  Square,  Gray'a 
Ian.    PiUam,  Swaf bam,  Norfolk.    Jan.  f3. 
CoUinaon,  Joaeph,  AUerton,  York,  Worsted  Spin- 
ner. yotifiF,  Off. Ass.;  5earg{l<y  Hatton  Court, 
Threadneedle    Street  ;    Dawun,    Bradford ; 
HarU,  Leeds.     Dee.S9. 
Consen,  James   and   Lucy,  Bankhooae,  Bissley, 
York,  Worated  Spinnera.  Kytioiloti.  Off.  Ass. ; 
Sawldn$  &  Co.,  Boswell  Court ;  WelU,  Brad- 
ford ;  Courtenay,  Leeds.    Deo.  30.  I 
Groaa,  Samuel  Massey,  late  of  S,  Queen  Street, 
Leeds,  (Jom  Merchant.    Joftfuon,  Off.  Aas.; 
Lawrance  6c  Co.,  Bueklersbury.    Jan.  9. 
Croialand,  Benjamin,  Fennay  Bridge,  near  Hud- 
dersfieldy  Heald  Knitter.    Young,  Off.  Aas.; 
Abbott,    Charlotte   Street;    Atkituon  &   Co., 
Manchester.    Jan.  23. 
Daft,    Thomas    Barnabas,    Birmingham,    Button 
Maker.    Bittl^fton,  Off.  Ass. ;  Chaplin,  Gray's 
Inn ;  Spurrier  Sl  Co.,  Paradise  Street,  Birm- 
inghsm.    Jan.  9. 
Dean,  Thomas,  Goat  Public  House,  Cbeniea  Street, 
Tottenham  Court   Road,  Victualler.     FoUett, 
Off.  Ass.  ;  Pamell  &  Co.,  New  Broad  Street. 
Jan.  20. 
Denbigh,  John,  Bradford,  Wool  Merchant.    Free- 
man, Off.     Ass. ;   Walker,    FumivaVa  Inn  ; 
Blackburn,  Leeds.    Jan.  SO. 
Denning,  Isaac,  l,Titchboume  Street,  St.  James, 
Weatminster,   Watchmaker.      Whitmore,    Off. 
Ass. ;  Brady,  Staple  Inn.    Jan.  16. 
Dixon,  Frederick, S3,  Long  Lane,  Beimondsey,  cur- 
rier.  Follett,  Off.  Ass. ;  Fry,  Cheapside.   Dec. 
26. 
Edwards,    Thomas,  Llansaintfraid,    Montgomery' 
shire.   Surgeon.      Camenove,  Off.  Ass.;  Dean 
&  Co.,  Essex  Street,  Strand ;  Mitukall,  Os- 
westry ;  Evans,  Liverpool.     Jan.  13. 
Eedle,  Edward,  82,  Chancery  Lene,  Bookseller. 
Pennell,  Off.  Ass.;   Shaw,  8,  Furnirars  Inn. 
Jan.  2. 
Evill,  Thomas  Ledyard,    and  Thomas  Dowglass, 
Vigo  Street,  Middlesex,  Cloth  Manufacturers. 
Al$ager,  Off.  Ass. ;  Dickson  it  Co.,  Frederick 
Place,  Old  Jewry.    Jan.  16. 
Freeman,  James,  Doctor  in  Medicine,  Sherborne 
House,     Cheltenham,     Board    and    Lodging 
Housekeeper.    Miller,  Off.  Ass. ;  Hall  &.  Co., 
Verulam  Buildings,  Gray's  Inn.    Jan.  23. 
Fricker,    Henry,  Star  Hotel,  Southampton,  Inn- 
keeper.    Tuniuand,  Off.  Ass. ;  Wilde  &  Co., 
College  Hill.     Jan.  20. 
Fxy,  Sarah  Caroline,  Princes  Street,  Margate,  Sta 
tioner.    Turquand,  Off.  Ass. ;  Fisher,  Verulam 
Buildings,  Gray'a  Inn,     Dec.  23. 
Gatcoyne,  Robert,  Little  By tham,  near  Stamford, 
Lincoln,  Farmer.   Chrisiie,  Off. Aas.;  Harding, 
Moor-street,  Birmingham.     Jan. 9. 
Gay,  William,  Cheltenham,  Builder.    Button,  Off. 
Ais. ;  Gaff,  Cheltenham.    Jan.  6, 
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BaintOB,  Appeiley  Brtige,  EedeshiOy 
Bradford,  Dyer.  Yaisme,  Off.  Am.;  BerOy, 
Southampton  Street,  BlooBabory;  PajfM  k 
Co.,  Leeds.  Jan.  40. 
GlsMy  Fnncia,  7,  Bacbgball  Street,  WooUen  Fao. 
tor.  Gr«n,Off.ABa.;Lflwr«iiefftC4r.,BadE- 
lersbury.  Jan*  SO. 
GMe.J«aMeGilbeH,Qhekartflfli,IflDk6eper.  MP 

isr.  Off.  Ami  BUt,  Ghel«aiU«a.    Jan.  13. 
Greenatock,  George,  Weaton  Soper  Mam,  Iroa* 
monger.    Acraman,  Off.  Aas.;  PeUrs  &  Co., 
BriaCoL    Jan.  6. 
Griffin,  Wimam,V73,  Corahfll,  SiWeTamitb.    JBiU, 
Off.  Aas. ;  Teague,  Orown  Court,  Cheepads. 
Jen.  20. 
GrosTenor,  Williaip,  Eagle  Fouodiy,  and  of  Henley, 
Stoke-upon-Trent,  Ironfoonder.  Whkmore,  Of. 
Aas. ;  Biakap  6c  Co.,  Sbeltony  in  ^  Pottsriec 
Jan.  6. 
Guy,  Mary,  and  Henry  Smith,  Farringidoii  Stmt 
and   Lttdgate  Hill,  Linen  Diapcra.    FoBett, 
Off.  Aaa.    Smd  &  Co.,  Friday  Street,  Cbeap> 
aide*    Jan.  13. 
Hawley,  Thomas  Prentis,  now  or  late  of  t5,  Bnms- 
wick    Parade,   Barnsbury    Road,    lalingteo, 
Cheeaemonger.     Almger,  Off.  Aas. ;  Fisker  & 
Co.,  62,  Aldangate  Street    Jan.  tO. 
Headington,  Robert,  of  Liverpool  and  Beth,  Laee- 
nian.    Morgan,  Off.  Aaa. ;  C^ssCsr  &  Co.,  Suplt 
Inn ;  Tyrer,  North  John   Street,  LirerpooL 
Jan.  2. 
Heppell,  Thomas,   Neweastle-upon-Tyney  Umber 
Merchant.  Wakley,  Off.  Aaa.;  Harte,9,  Butcher 
Bank,  Newcastle  upon-Trne ;  Chisholme  &  Coi, 
Lincoln's  Inn  Fields.     Jan.  6. 
Herpent,  Felix,  Sherrard  Street,  Golden  Square, 
Warabouseman.     Johnson,  Off.    Aas.;    Rait, 
Fumiral's  Inn.    Dec.  23. 
Hippwood,  Joseph   Hutchinson,    Corahill,  Mer- 
chant.    Groom,  Off.    Aas.;    Morris  h  Co., 
Moorgate  Street  Chambera,  City.     Jan.  23. 
Hodgson,  Thomas,  Liverpool,  Bookseller.    Bird, 
Off.   Aas.  ;    Vincent  &  Co.,  Temple;  Payne, 
LiTorpool.    Jan.  23. 
Holder,    Samuel    Bateman,    London,    Merdiant* 
Bell,  Off.  Asa. ;  Gregory  &  Co.,  Bedford  Rov. 
Jan.  23. 
Hooper,   Thomaa    Woodyatt,  5,  Batfaunt   Street, 
Hyde    Park    Gardens,    Chemist.      WhUfstert, 
Off.  Aas.  ;  Church,  Bedford  Row.    Jan.  16. 
Hulse,  Richard,  14,  Little  Tower  Street,  Chemist. 
Alsager,  Off.  Ass. ;  Thompson  Sc  Co.,  Raymond 
Buildinga.    Jan.  6. 
Hutson,  David,  St.  Albans,  Agent.     Green,  Off. 
Ass. ;  Weal  &  Co.,  Falcon  Street,  Fleet  Stiaet, 
Jan.  23. 
Hyde,    Clarendon,     Loughborough,    Apothecaiy. 
Whitmore,  Off.  Ass. ;  Ingletant,  Lougbboroogh ; 
Fowies,  Birmingham.     Dec.  23. 
Insall,    William,    Shipston-on-Stour,    Auctioneer. 
Whitmore,   Off.  Ass. ;    Findon,  jun.,  Ship»ton- 
on-Stour ;  Smith,  Temple  Street,  Birmingbtm. 
Jan.  6. 
Jarvie,    John  &   Jamea  Rowley,    Nntsford  Vale 
Print    Worka,     Newton,     Manchester,   Silk 
Manufacturers.     Hobson,  Off.    Asa.;    AbbeU, 
Charlotte  Street,   Bedford  Square;    Atkinsca 
&  Co.,  Mancheater.     Jan.  20. 
Jones,  Benjamin,  34,  City  Road,  Draper.    Groom, 
Off.  Aas. ;  Soles  &  Co.,  Aldermanbuiy.  Deo. 
30. 
Kerr,  Frederick,  Harley  Street,  St.  Marylebone, 
Bookaeller.      Turquand,   Off.   Asa.;    Tkrufp, 
Wincheater  Buildinga,    Jan«  16. 
Kilpatrick,    Robert,  &  James  Smith,  Liverpool, 
Rope    Manufoeturerm      TMrnor,    Off.  Am; 
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Ongpryit,  Co.,  Btdferd  Row ;  Dttfiean  &  Co. 

Lirerpool.    Jm.  90. 
Knight,  ThomM,«iid  MkliMl»  TbooMt,  9. 10,  &  11, 

Northumberland  Passage,  St.  Peter  &  St.  Paul, 

Bath,  Fttmhure  Brokers.     Milltr,  Off.  Ass.; 

<%i2ii00rtA|r  &  Co.».Cook's  Cotirt,  Lincoln's  Inn ; 

Gramt  Sc  Co.,   Bath.    Jm.1t5. 
Lidubear,  JoBopb»  Seymour  Roir,  Little  Cbelaea, 

Saigeoo.  Mm$ot^  Off.  Am.;  T^mi/mm,  Buek- 

iBoituy.    Dm,  86. 
Lawrence,   Wflliamy  Sheffield,    Store  &  Fender 

Manufacturer.   Hope,  Off.  Ass. ;  Farkm  &c  Co., 

Bedford  How;   Snokfield  &  Co.,  Sheffield; 

fi^iUiHr^,  Leeds*    Jan.  16. 
LeJeone,  Henry,  St. Albans,  Malster.  Bc(/,Off.Aes.; 

iMtrvnM  &  Co.,  Bocklershury.     Jan.  S. 
Lepomaad,  Vfctoire  Susanne  Ursnle,  153,  Regent 

Street,  Milliner.    Graham,  Off.  Ass. ;  Mardan 

k   Co.,    Christchurch    Chambers,     Newgate 

Street.     Jan.  90. 
Lery,  Henry,  Pvlmouth,    Tobaeeoniat.    Strtgd, 

Off.  Aas.;  Suit   &   Co.,    Lombard   Street; 

Leeh^  &  Co.,  Plymouth;   ACMrt,    Exeter. 

Jan.  IS. 
Linnit,  John,  Argyll  Place,  Regent  Street,  Gold- 

amith.      Edwards,  Off.   Aas.;   BoulUm,  21a, 

Northampton  Square.    Jan.  33. 
lncas,  Daniel  William,  34,  Mark  Lane,  Hemp  and 

Fltx  Dealer.      Edioards,    Off.  Ass,;     Bolton 

&  Co.,  S5,  Austin  Friars.    Jan.  f . 
Maclean,  Moria,  Baaingball  Street,  and  of  Stroud, 

Cloch  Factor.      Groom,  Off.   Ass.;    Vallanet, 

&  Co.,  Old  Jewry  Chambers  ;   Oroom  &  Co., 

Stroud.    Jan.  13. 
Marka,DaTid,  55  &  25,  Houndsditch,  Pen  &  Quill 

Manufacturer.      JohnMon,    Off.  Asa.;    Svfan, 

Doctors*  Commons.    Jao  20. 
Maitio,  James,  Wood  Street,  Cheapside,  Fringe 

Manalacturer.       Graham,    Off.    Ass.;     Reed, 

Friday  Street.  Cbeapaide.     Jan.  9. 
Msod,  William,  Liverpool,  Victualler.      Catenove, 

Off.  Ass.;    Rogenon,  50,  LiDcoln's-inn-fields ; 

Dttviee,  Liverpool.    Jan.  16, 
Middleton,  George,  Nottingham,  Wine  Merchant. 

Christie,     Off.    Ass.;     Brown,    Nottingham; 

Smith,  Birmingham.     Jan.  23. 
Miller,  James,    177,  High    Street,    Southampton, 

Cordwatner.    Groom,  Off.  Ass. ;  Overton  Ac  Co., 

25,  Old  Jewry.    Dec.  23. 
More,  Richard,  &  Benjamin  William  Blake,  Nor- 
wich, Coal  Merchants.     Turquand,  Off.  Ass. ; 

Ba\U}f,  Norwich  ;   Jay,  Bucklersbury.     Dec. 

SO. 
Moggeridge,  Henry,  St.  John  Street,  Smitbfield, 

Wire    Drawer.       Belcher,    Off.   Ass.;     Low, 

Chancery  Lane.    Jan.  13. 
Nasb,   Thomas,    jun.,     Stourbridge,    W^orcester, 

Bailder.     JBittUston,  Off.  Ass.;   Hunt  &c  Co,, 

Stourbridge ;    Motteram  &  Co.,  Bennet's  Hill, 

Birmingham.    Jan.  6.* 
Kttle,  George  Seagrare,  Iloyal  Oak  Inn,  Portsea, 

Innkeeper.    Pennelly  Off.  Ass. ;  Low,  Chancery 

Lane ;  Low,  Portaea.    Jan.  2. 
Orchard,  William,  Portsea,  Builder.    Green,  Off. 

Ass.;    Low,   Chancery  Lane;    Low  &  Co., 

Portsea.    Jan.  16. 
Osbom,  Oeofge,  High  Street,  Exeter,  Whip  &  Fiah- 

iag   Tackle    Maker.      Hemaman,  Off.  Ass.; 

Siodgdon,  Exeter ;  Ktddle  &  Co.,  Lime  Street. 

Jan.  9. 
Owen,  Peter,   LiTerpool,  Miller.     Morgan,   Off. 


Aas.;  Sharpe  &  Co.,  Bedford  Row ;   Lewndai' 

Sc  Co.,  Liverpool.    Jan.  16. 
Paris,  Kichard,  llaglanda  Monmouth,  Innkeeper*, 

Hutton,    Off.   Ass.;   Bris/sy,  Panczas  Line,' 

London.    Jan.  20. 
PhilUpa,  Philip,  Birmingham,  Steel  Pen  Maker, 

Christie,  Off.  Ass. ;  Jabett,  40,  BenneU's  Hill, 

Birmingham.    Dec.,f6, 
PhiUipa,  ThoBias,    Shrewsbury,    Hop  Merchant* 

Toijiy.  Off.  Asa. ;    BartUetj   Edmund  Street^ 

Birmingham.    Dec.  30. 
Pioklea,  Robert,  Bamsley,  Linen  Vanfaeturer. 

Freman,  Off.  Aaa.  ;   Jetiai  &  Co.,    Bedibnl' 

Row  ;  Brown,  Nottingham.    Jan.  9. 
Pickles,  John,  Preston,  Cotton  Spinner.    Praser, 

Off. Ass.;    Gregory   &    Co.,    Bedford    Row^ 

Catlsra//,  Preston.    Jan.  &.  i 

Pierce,  Thomaa  Carey  Willard,  Stevenson^a  Square. 

Manchester,    Trader.       JHobson,     OC    Ass.  ^ 

Abbott,    Charlotte    Street,    Bedford    Square. 

Atkmson  &  Co.,  Manchester.    Jan.  2. 
Pierce,  Thomas  Carey  Willard,  &  Gilson  Homan» 

Manchester,  Merchants.     Hobson,  Off.  Ass.^. 

Abbott,    Charlotte   Street,    Bedford    Sqtfare: 

Atkinson  &  Co.,  Manchester.    Jan.  13. 
Radbone,  John,  A  loeater,  Warwick,  Broker.    Valpy^ 

Off.   Aaa. ;   Jones,  Alcester.    Jan.  20. 
Rand,  Joseph*  Howard,  29,  Weatminster  Bridge 

Road,    Dealer  in  Glass.     Green,  Off.  Ass. ; 

Buchanan,  8,  Basinghall  Street.    Dec.  23. 
Reid,  Jamea,  Newcastle-upon-Tyne,  Ship  Broker. 

Baker,  Off.  Ass. ;   Plumptre,  Temple  ;    Cram, 

Newcastle-upon-Tjrne.    Jan.  13. 
Ricketts,  John,   High   Street,    Gosport,    Grocer. 

Turquand,  Off.  Ass. ;  BellSi  Co.,  Bow  Chureh, 

yard.     Jan.  20. 
Rdberts.  John,  &  Hugh  Hughes,  Deansgate,  Man- 
chester, Liuen  Drapers.     Hobton,  Off.  Ass.; 

Reed  &  Co.,  Friday  Street.  Cheapside ;    Saia 

&  Co.,  Manchester.     Jan.  23. 
Robinson,   Francis,    4,  Princess  Street,    Chelsea^ 

Cowkeeper.       Belcher,   Off.    Ass.;     Wanseyi 

3,  Moorgate  Street.    Dec.  26. 
Rolpb,  Elizabeth  &  Thomas,   Shepherd's  Court, 

Upper     Brook     Street,     Grosvenor     Square, 

Builders.    Bell^  Off.  Ass.;    Huson,  7,  Iron- 
monger T*ane.    Dec.  23. 
Ross,  Sir  John,  knight,  late  of  34,  Graoeehurch 

Street,  Banker.     Belcher ^  Off.  Ass.;  Bnehanany 

Basinghall  Street.    Jan.  SO. 
Schultz,  George  Edward,  &  Henry  Ward  Carr, 

Liverpool,  Stock  &  Share  Brokera.      Turner, 

Off.    Ass.;     Coiterill,    Throgmorton   Street; 

Fletcher  &  Co.,  North  John  Street,  Lirerpool. 

Jan.  6. 
Sier,  John,  Cheltenham,  Baker.   Miller,  Off.  Ass. ; 

Oliver  &  Co.,  Moorgate  Street.     Stiles,  Chel- 

tenham.    Dec.  23. 
Simkin,  George,  West  Street,  Farersham,  Tailor. 

Alsager,  Off.  Ass.;    Wood  &   Co.,  78,  Dean 

Street,  Soho.    Jsn.  6. 
Simpson,  Joseph,  Leeds,  Woolstapler.     Kynaston, 

Off.  Ass.;    Wiglesworth  &  Co.,  Gray's  Inn; 

Richardson  &  Co.,  Leeds.    Jan.  6. 
Smith,    Esther,     Southwell,     Notts,     Innkeeper. 

Christie,  Off.  Ass.;    Shilton  &  Co.,  Notting- 
ham.   Dec.  23. 
Smith,  George,  Mancheater,  Bill  Broker.   Pott,  Off. 
Aas. ;  Fox,  40.  Finsbury  Circus  ;  Worthington 

&,  Co.,  Manchester,    Dec.  23. 
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Stafford,  lUchard,    1,  Wsrnford  Court,   London, 

Share    Agent.      Green,  Off.  Ais. ;    WooitoHf 

Tokenboose  Yard,    Jan.  16. 

Stanton,    Daniel,  S,  Redcliffe  Street,  10,  Union 

Street,    &    60,   Caatle    Street,    Bristol,  Tea 

.Dealer.    .Jeraman,  Off.  Asa. ;  C/ar/e,  &    Co., 

Lincoln's  Inn  Fields ;  Savery  &  Co.,  Bristol. 

«       Jan.  9. 

StOf  ens,  John,  Clement's' Inn,  Builder.    Bdwatds, 

Off.  Ass. ;  Aihunt,  Cbeapside.    Jan.  IS. 
Streeter,    Edvrard,    Bristol,    Builder.      Aeraman, 

.    ,  Qff.  Asa. ;  Hopkim,  Bristol.    Deo.  S6. 
Toolmin.  Qharles  WilHam,.6,  South  Island  Place, 
.  Clapham  Road,  Livery  Stable  keev^er.  AUager^ 
'    Off.-  Ass.;      BttcAofian,    Baain^baU    Street. 
'      Dec.'26. 

i'uddenbam,  John,  45,  Piehering  Place,  Bajsveater, 
Builder,     ff Aitmort ,  Off.  Ass.^   Do/man,  Clif- 
ford's Inn.    Jan.  23. 
turner,  John,  S4,  Brooke  Street,  Holborn,  Dealer 
in  printing  Materials.    Turqwmd,  Off.  Ass.; 
,  WUUmgkb^  &  Co.,  Clifford's  Inn.    Jan.  23. 
Urlwinr  William,  Watford,  Hertford,  Fellmonger. 
\,  ,John$ont    Off.  Aas. ;    Sanger,   tsaex    Court, 

'  Temple.    Jan.  9. 

Walles*  'William,   Newrcastle-upon-Tjne,  Grocer. 

•  .    Bakir,  Off.  Ass,;   Chater  &  Co.,  Newcastle- 

upon-Tjne;     ■  Seaife,    Newcastle;     'Bennett 

<      &'Co.,  9,  Scot's  Yard,  Gaanon  Street.     Dec. 

^    «6.  »    . 

Walker,. Robert  Edirieds,  Liverpool,  Ship  Broker. 

Bird,  Off,  Ams.;     Gregory  &  Co.,    Bedf6rd 

^ovr;-  0ri#ii,    Brunswick  Buildings,  Lirer- 

pool.    Jan.  16. 

Ward,  William.  Manchester.  Auctioneer.   Altager, 

Off.  Ass. ;    Ntwbon  (x.  Co.,  Wardrobe  Place, 

Doctors*  Commons.    Jan.  20. 

Wilders,  Thomas,  late  of  Bourton-upon-Trent,  now 

of  92,  Sloaoe  Street,   Brewer.   ChriatU,  Off. 

Ass.  *,  Everet  &  Co.,Hatton  Garden.  Jan.  13. 

Wilks,  William,  Leeds,  Builder.     Hope,  Off.  Ass. ; 

WigUsworth  Sl  Co.,  Gray's  Inn.    Bond,  Leeds. 

Jan.  9. 

Wilkinson  John,  Haslingden,   Lancashire,  Joiner. 

Hobton,  Off.  Ass.;  Humphreyt 8c Co,,  Chancery 

Ltoe;     Heiheringten  &c'Co.,  Livepool.    Jan. 

13.  '  ! 

Williams,    Thomas.     Bell    Inn,    Thomas    Street, 

Bristol,  Victualler.,  .if utton,. Off.  Ass.;    hop- 

.     Jam,  BristoL    J,an.  16. 

'  )ViUiamsqn.,  Curtis,  7,  Great  Portland  Street,   St. 

Mary lebone.  Wine  Merchant. ;    Edwardt,  Off. 

Asa.;-  Bristow  &   Co.,  2  Bond  Court,  Wal- 

.'       brook.    Dec.  26. 

'.  Wingfield,  William,Masbrough,^olherham,Brewer. 

Young,    Off.    Aas.;     Hndion^    Bucklersbury ; 

i2t)frinion,  Rotherbam  ;  Bond,  Leeds.   Dec.  23. 

Winston,  Thomas,  late  of  3,  Coptball   Buildings^ 

Merchant.      Belcher,   Off.  Ass. ;    Crowder  6c 

Co.,  57,  Coleman  Street.    Dec.  23. 

Wood,    Benjamin,  juo.,  Leeds,   Wine  Merchant, 

Kynattofi,  Off.  Ass. ;  Few  &  Co.,  2,  Henrietta 

Street, .  Covent  Garden  ;  Upton  &  Co.,  Loeds. 

Dec.  SO. 

^,  ^Vorssam;.  George  Jarv is,  25,  Great  Mitchell  Street, 

'.    ;      Pid  Street, jSt.Luke>,  Knginear.  .  Green,  Off. 

Ass.';  Buchanan,  BasingbiiU  Street.     Dec.  SO. 

/Wren,  Thomas,  Preston,  Ship  Broker.     Fraser^  Off, 

•  \    J  Ass, ;' Gregory  &  Co.,  Bedford' Row.     Jan.  9. 

Wynne,  *  Dan iel'  C6\  vry  n,   Carnafyon, .  Innkeeper. 

*:>  .      Morgan,  Off.  AS9..;    Cox^'Co;,  Llncbln's  Inn 

•     ' Field8,;*0W)!i«W,  Hofywell  ;*  Jwiai," Cirer  Court, 

XiVerpOol.'    JW.YO;  •    •  •  •'  '*  -'-^  • 


NOTES  OF  THE  WEEK. 

SALB  OP  RAILWAY  SOmiP: 

Trs  Conrt  of  Excbemier,  on  the  26th  inst, 
in  the  case  of  Young  v.  Smith,  decided  that  the 
2£th  section  of  the  7  &  8  Vict  c.  110,  is  not 
applicable  to  railway  combines,  and  conse* 
qoentlj,  that  the  sale  of  scnp  certificates  after 
provisional  registration,  is  valid.    See  p.  295, 


MSW  OBDSII8   IN   CHANCBRT*OP  MAYy  184S« 

Thb  Lord  Chmeellor  has  decided,  that  ap- 
plieation  for  special  leave  to  amend,  nnder 
orders  67,  68,  &  69,  of  1845,  most,  in  the  first 
instance,  be  made  to  the  master ;  and  the  re- 
quisite amdavits,  wherein  the  plaintiff  is  unable 
to  join,  muM  be  made  by  the  solicitor,  and  not 
by  the  clerk  alone  who  conducts  the  suit. 

The  report  which  could  npt  conveniently  be 
inserted  in  the.pi;esent,  will  follow  in  the  next 
number. 


LEGAL  OBITUARY. 

1845.  Dee.  122. — John  Cressy  Hall,  barrister^ 
at-law,  of  Grange  House,  Alfreton,  aged  82. 
He  was  called  to  the  bar  by  the  Society  of 
Gray's.  Inn,  on  the  27th  Mav,  1829,  and  was 

Srmerly  a  Commisttoner  ot  Bankrupts 'for 
erbyshire. 

Dec,  19. — Jacob  Plullips,  banister-at4nr, 
aged  68.  He  was  called  to  the  bar  by  die 
Society  of  the  Inner  Temple,  on  the  6th  July, 
1821,  and  practised  as  a  conveyancer. 

Dec,  28.~Robert  Falcon,  formerly  of  £Im 
Court,  Temple,  solicitor,  aged  73. 

Dec.  2.— At  St  Vincents,  Chariea  Addis, 
jun.,  Esq.,  barrister-at-law. 

1846.  Jan.  6. — Archibald  Cameron,  Esq., 
of  Worcester,  solicitor,  aged  64. 

Jan.  10.— William  Lucas,  of  Poitsea,  solici- 
tor. 

Jan,  23.— Thomas  Bainsford  Enaor,  of 
Gra^s  Inn,  solicitor,  aged  59. 

Jan,  25. — Geo.  Johnson  of  the  Temple. 

Jan,  27.~Jo8.  Bicknell  of  Staple  Inn,  aged, 
85. 


THE  EDITOR'S  LETTER  BOX. 

The  suggestions  regarding  the  recent  an- 
nouncement of  lectures  and  examinations  at  the 
Middle  Temple,  shall  be  considered. 

The  preliminarv  question  that  an  articled 
clerk  is  requirea  to  answer,  *'  Have  you 
during  the  period  of  your  articles  been  engaged 
or  concerned  in  any  profession,  business,  or  em- 
ployment, other  than  your  professional  employ- 
ment  as  clerk/'  &c.,  no  doubt  relates  to  such 
employments  as  are  of  a  permanent  character, 
and  occupy  part  of  the  clerk's  time  during 
business  hours.  If  a  clerk  has  occupied  him- 
self  in  the  evening,  in  matters  not  derogatory 
to  professional  persons,  we  presume  ^ere  caa 
be  no  necessity  to  enumerate  them  in  reply  to 
the  above  question. 

The  Examination  Questions  are  unavoidably 
deferred  till  next  week. 


W^  iLtSiHl  a^Htttxtx* 


SATURDAY,  FEBRUARY  7,  1846. 


■   ■■**  QuimI  mugM  ad  vw 
Peitiiiet,  et  neidra  malttm  est,  agitamnB.* 

HORAT. 


NEW  TRIALS  AND  APPEALS  IN 
CRIMINAL  CASES. 

Wb  have  already  noticed  several  parts  of 
the  SthRepprt  of  the  Commissioner^  on  Cri- 
minal Law.  and  proceed  now  to  direct  the 
attention  of  our  readers  to  the  proposition 
for  granting  new  trials  and  allowing  ap- 
peals in  criminal  cases,  in  lieu  of  the  pre- 
sent method  of  a  petition  to  the  Crown  for 
mercy.  The  8th  chapter  of  this  report 
treats  *'  of  the  proceedings  which  may  be 
essential  af^er  conviction,  for  the  purpose 
of  oortecting  any  mistake  in  law  or  fact 
afler  a  verdict  has  been  pronounced."  The 
commissionerB  say,*— 

"The  qnestion  whether  a  motion  for  a  new 
trial  ought  to  be  entertained  is  one  of  high  im- 
portance to  the  due  administration  of  criminal 
justice.  It  involves  two  main  points,— 1st, 
whether  such  a  coarse  is  material  for  the  pur- 
pose of  distinguishing  between  guilt  and  inno- 
cence, and  if  so,  [2nd]  whether  any  reason  war- 
rantg  the  rejection  of  such  a  test.  If  any  doubt 
•hodd  exist  on  the  first  question,  it  is  one  which 
would  most  properly  be  decided  by  experience ; 
on  this  point,  nowever,  there  is  no  room  for 
doubt,  actual  experience,  not  only  in  respect  of 
cItU,  but  even  of  criminal  proceedings,  where 
the  test  is  allowed  to  operate,  proves  its  import- 
ance. In  truth,  ao  long  as  human  judgment  is 
fallible,  it  must  be  necessary  to  use  means  for 
the  correction  of  error  and  mistake.  It  may  be 
said  that  this  cannot  be  done  without  delav  and 
expmse.  It  cannot,  however,  be  doubted  that 
deliberate  justice,  although  necessarilv  attended 
with  more  or  less  of  delay,  is  preferaole  to  the 
injustice  incident  to  improvident  haste,  and 
.  necnsarily  resulting  from  the  neglect  of  reason- 
able means  for  the  exclusion  of  error." 

The  expenditure  of  labour  and  cost  in 
criminal  investigations  can  scarcely  be 
placed  in  competition  with  the  evils  which 
must  inevitably  result  from  want  of  due 
caution.      The    question    resolves    itself 
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mainly  into  this,  whether  the  cost  of  cor- 
rection can  fairly  be  placed  in  competition 
with  the  evils  likely  to  result  from  the 
want  of  correction.  We  apprehend,  say 
the  commissioners,  that  the  right  even  of 
the  legislature  to  inflict  capital  punishment 
rests  on  grounds  of  strict  and  cogent  ne- 
cessity, and  that  to  go  beyond  that  limit 
involves  a  transgression  in  faro  cali  which, 
is  criminal  in  the  legiskitor  himself.  The 
divine  prohibition  plainly  extends  to  every 
unwarranted  destruction  of  human  life-^ 
there  is  no  authority  to  control  or  limit  it 
beyond  that  which  may  be  inferred  from 
strict  necessity ;  no  hypothesis  which  can 
be  framed  as  the  origin  of  civil  society,  and 
the  duty  of  obedience  to  its  laws,  can  war- 
rant the  conclusion  that  the  legislator  has 
either  expressly  or  impliedly  the  power  to 
direct  capital  punishments  on  any  other 
ground. 

"  If  this  principle  be  applicable  to  the  inflic* 
tion  of  capital  punishment,  where,  from  the 
nature  of  the  offence,  the  infliction  of  a  less 
peaaltv  would  be  equallv  beneficial  to  society,  • 
It  is,  a  fortiori,  applicable  if  reasonable  and 
practicable  means  be  not  provided  for  ascertain- 
mg,  previously  to  the  infliction  of  capital 
punisnment,  that  the  accused  is  really  guil^  of 
a  crime  to  which  such  a  penalty  is  annexea  by 
the  law.  Errors  of  the  former  kmd  apply  only  to 
such  as  are  actual  delinquents,  those  of  the 
latter  involve  the  destruction  of  the  innocent. 

The  observations  thus  applicable  to  capital 
punishment  are  obviouslv  applicable  also,  al- 
though in  an  inferior  aegree,  to  the  minor 
penalties  of  transportation,  or  loss  of  liberty,  or 
even  property ;  the  right  to  inflict  the  latter  aa 
well  as  tne  former  rests  upon  the  principle  of 
necessity  for  the  prevention  of  wrong." 

The  law  of  England  is  at  present  very 
defective  as  regards  the  means  afforded 
for  the  correction  of  errors  in  criminal  pro* 
ceedings,  and  especially  such  as  are  fre- 

Q 


303 


New  TriaU  and  Appealt  in  Criminai  Cans. 


quently  and  indeed  are  almost  necessarily 
incident  to  the  trial  by  jury. 

*'  In  this  respect,  indeed,  the  law  is  incon- 
sistent in  entertaining  the  motion  for  a  new 
trial  in  some  instances  and  denying  it  in 
others,  without  any  adeqaate  reason  for  the 
distinction,  and  is  thos  faulty  either  in  de- 
nizing a  new  trisl  where  it  would  be  ooasislent 
with  justice  to  grant  one,  or  in  gnuttiBg 
a  new  trial  where  it  on^t  property  to  be 
withheld.  The  instances  in  which  a  new 
trisl  is  grantable  are  confined  to  those  where 
the  prosecution  is  for  a  misdemeanor  oxi1t»  and 
is  pending  in  the  Court  of  Queen's  tfench. 
We  cannot  but  observe  that  the  distinction 
thus  made,  in  the  first  instance,  between  in- 
dictments for  felony  and  those  for  miademeanor 
peiMing  in  the  Court  of  Queen's  Bench  is  one 
not  warranted  by  any  inteUigy^le  prindpk ;  it 
would  indeed  seem  to  be  more  reasonable  that 
as  the  penalties  for  felony  are  usually  more 
aerere  tnan  those  which  attach  to  a  mere  mis- 
demeanor, laraer  means  for  the  correction  of 
enror  should  oe  afforded  in  dw  former 
Iban  in  tibe  latter.  The  distinction 
cases  of  misdemeanor  pendiBgin  tiie  Conrt  of 
Queen's  Bench  and  those  pending  in  other 
diminal  courts  seems  also  to  be  destitute  of 
any  sound  principle.  It  may  perhaps,  as  to 
prosecutions  removed  from  inferior  courts  into 
the  Court  of  Queen's  Bench,  be  said,  that  it  is 
to  be  presumed  that  they  are  of  more  difficult 
investigation,  and  therefore  that  more  ampl< 
means  ought  to  be  allowed  for  accurate  inquiry 
and  for  the  correction  of  errors.  This  may 
occasionally  be  so,  but  the  presumption  cannot 
possibljr  warrant  so  wide  a  distinction  as  that 
which  is  made  in  practice;  the  difficulties 
which  give  rise  to  the  application  for  a  new 
trial  are  frequently  of  a  nature  not  to  be  fore, 
seen,  and  often  depend  on  the  conduct  of 
witnesses,  or  of  the  jury,  or  the  direction  of 
the  judge  or  presiding  magistrate,  and  not  at 
all  on  the  nature  of  the  cause  itself.  Besides,  as 
a  defendant  in  a  cause  depending  in  the  higher 
court  has  always  the  benefit  of  being  tried  be- 
fore one  of  the  judges  of  the  superior  courts, 
the  proceedings  are  less  likely  to  stand  in  need 
of  correction  than  they  are  when  the  trial  is  had 
before  an  ordinary  magistrate." 
^  "  It  is  also  to  be  observed  that  the  distinc- 
tion has  been  sometimes  received  with  jealousy, 
aa  operating  in  favour  of  such  as  can  well  afford 
to  remove  the  indictment  into  the  higher  court 
by  writ  of  certiorari.*' 

^  The  commissioners  then  refer  to  the  an- 
cient law,  for  the  purpose  of  showing  that 
the  present  distinction  in  regard  to  cases 
removable  by  certiorari  is  not  warranted 
by  any  principle  recognised  by  that  law, 
but  is  in  truth  the  casual  resultof  a  change 
V«  of  circumstances. 


**  Formerly,  as  appears  from  the  ancient  text 
*  "Writers  and>ttthorities,  jurors  were  not  persons 
/'i^Oi  like  iboti^  of  the  present  day,  deculed  as 


judges  of  the  £au:ts  upon  the  testimony  of  othen : 
ihey  were  themselves  the  very  eye  and  ear  wit- 
nesses of  the  facts,  or  were  persons  likely,  from 
proximity  to  the  place  in  question,  to  possen 
the  best  means  of  judging  accurately,  and  they 
determined  accordmgto  their  own  actual  or 
presumed  knowledge.    There  could  therefore 
be  no  new  trial  on  the  sround  that  the  testi- 
mony on  which  the  veraict  was  founded  was 
false  or  insufficient  to  warrant  the  verdict   In 
doubtful  cases  recourse  was  had  to  the  trial  by 
ordeal,  or  to  a  process  of  compurgation,  and  it 
was  not  until  after  the  abandonment  of  tibe 
fanner  superstitious  modes  of  trial  that  joriei 
began  to  exercise  the  important  duty  of  deci- 
ding upon  evidence.  The  great  intrinsic  defects 
incident  to  such  a  tribuniu,  and  the  inconveni- 
and  injustice  experienced  for  want  of  due 
means  of  correction  at  last  occasioned  a  laoit 
important  change  in  the  law  as  regarded  dvfl 
causes  in  admittiag  motimu  ^nr  new  trials— a 
great  improvement,  but  which  was  not  extended 
to  criminai  proceedings  beyond  the  nanow 
limits  to  which  we  have  already  aOuded.    It  it 
notorious  that  at  tiie  present  day  the  bearing  of 
motions  for  new  trials  in  civil  caoses  is  oae  of 
the  most  important  and  frequent  occnpatiODS  d 
the  common  law  courts,   and  it  cannot  be 
doubted  that  without  the  means  of  correcting 
errors  and  mistakes  thus  afforded,  the  trial  by 
jury  would  be  regarded  as  unsatisfactory  and 
unsafe. 

'•  A  new  trial  in  civil  procecdingB  is  now 
aUowed  on  the  plain  and  nmple  ground  tiiat 
the  practice  is  essential  to  justice,  for  the  poi^ 
pose  of  correcting  errors  and  miscacriages  in 
Its  administration,  which  cannot  be  excluded, 
but  which  require  remedy.  These,  however, 
are  not  peculiar  to  civil  proceedings ;  some  of 
them  are  even  more  likdy  to  occur  in  criminal 
than  in  civil  proceedings.  Questions  of  rirfl 
right  are  for  the  most  part  dependent  on  facts, 
the  effect  rather  than  the  existence  of  which  is 
disputed.  Criminal  questions,  on  the  contrary, 
freguenUy  depend  on  transactions  of  a  hiddea 
and  secret  nature,  the  truth  of  which  it  is  often- 
times difficult  to  unravel,  and,  in  consequence, 
resort  must  often  be  had  to  a  chain  of  presnmp- 
tive  or  circumstantial  evidence.  Looking 
therefore  to  the  nature  of  the  inquiry,  it  is 
quite  as  likely  that  error  or  mistake  should 
occur  in  the  investigation  of  a  criminal  charge 
as  on  that  of  a  mere  civil  claim.  As  regards 
the  consequences  of  error  in  the  one  case  and 
the  other,  it  cannot  be  denied  that  a  foilore  of 
justice  in  a  criminal  case,  where  it  may  concan 
not  only  property,  hberty,  but  even  life  itself, 
is  of  mucn  more  serious  importance  than  in 
civil  cases,  where  a  mere  question  of  property 
is  concerned.  These  positions  and  their  coo- 
sequences  are  too  obvious  to  be  dwelt  upon; 
yet,  admitting  tiiem  to  be  true,  the  conclusion 
must  necessarily  be  that  the  precautions  neces- 
sary to  exclude  error  in  the  one  case  are,  i 
fortiori,  necessary  in  the  other.  If,  with  a  ricw 
to  exclude  the  possibility  of  injustice,  a  man  it 
to  be  allowed  the  benefit  of  a  new  trial  where 
property  to  the  amount  of  202.  is  at  stake,  it  is 
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knd  to  ^km  Um  |»BOtB0tic«  to  the  same  extent 
vbere  his  lite  ie  in  ieopordv.  If  the  qneetion 
lAether  a  oaiiper  be  legally  settled  in  pacieh 
A.  or  perian  £.  ie  not  to  be  detennined  without 
power  of  aiqpeal  to  the  Court  of  Queen's  Bench, 
it  is  hanh  to  condemn  him  to  he  transiiorted 
iir  life  to  a  penal  settlement  without  jiower  of 
appsaL    The  law  in  thie  reei 


I  respect  is  at  vananoe 
inth  ifesdi^  and  several  evil  ooneequenoea 
astorsUyTeenk." 

"  Great  iniuadoe  is  oftendone  to  an  iunooeat 
party  who  but  for  the  technical  rule  would 
entitle  himself  to  a  new  trial ;  for  it  cannot  he 
doubled  that  cases  not  nnf  raqnea^  occur  when 
ibt  oooTiet  IB  either  altogether  imiooent,  or  not 
gQi%  of  Ifae  agf(iBvailed  offence  charged.^ 

The  report  then  proceeds  to  some  in- 
itances  in  which  innocent  perswis  have 
imfortumitely  been  convicted,  and  the  fol- 
lowing  extracts  are  made  fmn  the  evidence 
on  this  sid]ject  :— 

**8ir  F.  Pollock,  in  answer  to  the 
tion  of  ^e  eoniaassioners  —  *  There   i 
other  great  difference  between  felonies  and 
Buedeineanora  with  re^Mct  to  the  granting 
of  a  new  trial, — it  can  be  had  where  an  in- 
dictment  is   before   the    Ceart    of   King's 
Bench,  bat  none  can  be  had  in  case  of  felony ; 
do  you  conceive  that  that  difference  ie   one 
which  reduires  any  alteration}'    said,  'The 
qnestion  toat  is  now  proposed  to  me  recalls 
some  dreumstanees  which    occurred  a  few 
years  sgo,  when  Mr.  Wilde,  of  CkiUege-hill,  an 
attorney,  was  one  of  the  sheriffs  of  London ; 
^d  1  wi]lendeav4)nr  to  ^e  to  the  conmus- 
noners  (I  am  afraid  but  imperfectly)  some  of 
the  cbviunBtances  which  occurred  during  his 
ahnvealty,  and  1  wish  that  I  had  been  at  all 
aware  that  an  opportunity  would  have  occur- 
red of  adverting  to  these  circumstances,  as  I 
would  have  tidien  care  to  have  been  provided 
with  more  distinct  information  $   but  I  think 
the  commissioners  trill  probably  feel  it  their 
doty,  when  I  have  stated  as  far  as  I  know  the 
hct»  to  which  I  advert,  to  endeavour  to  pro- 
cure the  attendance  of  Mr.  Wilde  himself,  and 
to  obtain  from  him  more  minutely  the  cases  to 
which  I  refer.     I  think  he  was  sheriff  during 
pan  of  a  year  only,  having  been  elected  upon 
the  death  of  one  of  the   sheriffs  chosen  in 
September,  1827*     I  am  not  quite  certain  I 
am  correct    as    to   the    date^  but  am    right 
withmayear.    During  the  seven  months  he 
was  in  office,  by  his  exertions  he  saved  several 
men  from  pubhc  execution,  I  think  as  many  as 
seren,  but  I  am  certain  as  to  five.  I  had  frequent 
communications  with  him  upon  those  cases  while 
they  proceeded.  My  impression  is,  that  several 
put  of  those  cases  were  cases  of  perfect  and  entire 
mnocence,  and  that  the  others  were  cases  of 
imiooeace  with  reference  to  the  capital  part  of 
^  charge.    The  then  Secretary  of  State,  Sir 
Bobert  Peel,  paid  great  attention  to  every  ap- 
plication to  mercy,  and  baring  satisfied  himself 
in  each  case  that  Ac  prepogative  of  the  Crown 

o^ht  to  interfere,  the  lives  of  every  one  of  the 


individaala  wese  spared.  It  is  impoesihle  to 
speak  in  too  high  terms  of  the  aeal,  hunuou^, 
unsparing  labour  and  expense  which  Mr.  Wilde 
bestowed  upon  those  occasionBy  but  the  reanit 
satisfied  me  that  the  partiea  were  in  sevenl 
instances  guiltless  of  any  aime,  and  in  all  the 
caaes»  were  such  as  did  not  justify  capital 
poniahmaot ;  and  Sir  Robert  Peel»  after  much 
hdnmr  in  the  inveatigationy  was  of  the  same 
opinion.  It  has  always,  sinoe  this  occurred^ 
haea  inqpnssed  upon  my  mind  as  a  very  aj^- 
hng  fact,  that  in  one  year  so  manypenons 
were  saved  from  public  execution,  for  which  I 
bebew  most,  if  not  all  of  them,  had  been  actu- 
ally ordered ;  and  though,  I  believe,  undoubt- 
edly, the  sheriffs  of  London  are  in  general  con- 
snicuotts  for  an  active^  humane,  and  correct 
discham  of  ihrir  duty,  th^  have  not  all,  and 
cannot  naiTB,  the  means  of  bringmg  to  the  in- 
vestigation of  suoh  subjects  the  same  facility 
and  the  same  unsparing  exertion  that  Mr* 
Wilde  afforded  while  he  was  sheriff;  and  I  am 
persuaded,  and  have  been  ever  since  I  know 
those  &ot8^  that  unless  the  practical  difficnltiea 
are  insvqperable,  which  I  do  not  apprehend 
would  be  the  case,  some  legal  constitntional 
mode  ought  to  be  adopted  by  which  errors  and 
mistakes^  from  whatever  souree  arisii)g,Bhoiild 
be  corrected  in  criminal  trials,  as  well  as  they 
may  now  be  in  civil  cases.'  In  coasequeDce  of 
Sir  F.  PoUock'a  suggestion,  Mr.  Wilde  was 
examined,  and  stated  that  within  the  space  of 
nine  months,  during  which  he  was  one  of  the 
sheriffs  of  London,  no  fewer  than  six  persons 
who  had  been  capitally  convicted  at  tiie  Old 
Bailey,  and  left  for  execution,  were  saved  from 
death  in  oonaequenoe  of  investigaiion  showiQg 
that  they  had  been  improperly  convicted.* 
Being  askedi  '  Is  it  your  belief  that  many  in- 
nocent persons  do  suffer  from  the  want  of  a 
proper  mode  of  inquiry?'  he  answered,  *I 
think  many  innocent  persons  have  suffered— 
the  term  innocent  I  use  with  reference  to  the 
offence  with  which  they  are  charged.'  In  an- 
swer to  the  question,  '  From  your  own  per- 
sonal experience  on  the  subject,  and  your 
general  observations  and  knowledge  do  you 
think  that  it  would  be  desirable  to  provide  some 
more  certain  means  for  inquiry  in  cases  of 
doubt  after  conviction  ?'  he  said,  '  I  think  it 
indispensably  called  for.  From  the  want  of  it 
the  sneriffs  and  the  officers  of  the  prison,  who 
of  course  are  the  only  persons  in  constant  com- 
munication with  the  prisoners,  are  often  placed 
in  a  most  painful  situation,  in  having  to  jud^e 
how  far,  consistently  with  the  discharge  of  thdr 
own  duties,  they  ought  to  interfere.' " 

The  commissioners  further  observe  that 

"  Where  a  party  has  been  convicted,  impro- 
per evidence  haring  been  received  against  him, 
or  legal  eridence  for  him  having  been  rejected 


•  The  circumstances  of  these  cases  are  de- 
tailed by  Mr.  Wilde  in  his  evidence,  see  Ap- 
pendix to  the  Second  Report  of  the  Conmiis- 
sinners  on  Criminal  Law,  p.  99* 
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'  OD  the  trial,  injustice  is  done  to  bim  if  the  ob- 
jection be  disref^ded,  and  injustice  is  done  to 
'society  in  allowing  the  objection  to  prevail  to 
•  his  actual  and  final  discharge.  To  take  a 
middle  course  in  such  a  case,  in  mitigating  the 
sentence  on  account  of  the  doubt,  is  not  only 
unjust,  but'  highly  absurd :  he  cannot  hare 
been  guilty  of  a  fraction  of  the  offence,  and 
therefore  ought  not  to  be  subjected  to  a  fraction 

-  of  the  punishment.  A  wrong  is  done,  either  to 
the  accused  in  punishing  him  at  all,  or  to  the 
public  in  not  punishing  him  according  to  his 
desert.  Where  the  verdict  of  g^lty  isi  fairly 
warranted  by  proper  evidence,  but  a  doubt  arises 

'  as  to  sanity,  identity,  or  other  malerial  fact  from 
'  (foHaCeral  sources,  difficultiea  result  which  can- 
'not  weH  b^  removed  but  by  a  new  trial.    The 
-execution  of  the  sentence  would,  though  legal, 
'  be  bad>arou8 ;  to  exercise  the  rojal  prerogative, 
without  a  searching  investigation,  would  be 
unadvisable  and  impolitic.    The  instituting  a 
'strict  inquiry  would  be  in  effect  to  grant  a  se- 
'Cond  trial ;  it  would  at  least  admit  the  necessity 
for  one,  and  it  would  be  made  under  circum- 
stances the  most  disadvantageous  to  the  dis- 
covery of  the  truth,  without  any  of  the  powers 
and  sanctions  which  in  courts  of  justice  are 
provided  against  fraud  and  imposition." 

There  is  no  doubt  that  government  is 

ever  ready  to  correct  any  error  in  criminal 

cases  of  an  important  kind,  and  that  oflen 

convicted  but  innocent  persons  have  been 

rescued  from  death  or  other  severe  punisii- 

ment ;  but  the  inquiries  on  such  occasions 

are  conducted  m  secrecj  and  are  justly 

'  subject  to  Suspicions.    The  commissioners 

'  say,  that  the  difficulties  in  the  way  of  a 

prisoner  obtaining.a  revision  of  his  sentence 

.after  an  unjust  conviction  are  forcibly  stated 

.  by  Mr.  Wilde  in  his  evidence :  ^   . 

"  Being  asked  his  opinion  whether  a  prisoner 
had  any  sufficient  means  of  procuring  a  revision 
of  his  case,  he  says : — '  I  do  not  consider  that  at 
present  there  are  any  sufficient  means.  The 
prisoner  convicted  in  London  and  Middlesex 
may  present  a  petition  to  the  King  in  council, 
through  the  Home  Secretary,  which  may  of 
course  8tate  all  the  grounds,  either  of  fact  or  in 
law,  upon  which  the  conviction  ought  not  to 
have  taken  place,  and  craving  the  mercy  of  the 
.  Crown  ;  or  if  tried  at  the  assizes,  may  present 
a  similar  petition  to  the  iudge  who  tries  him. 
This  cannot  be  considered  as  in  the  nature  of 
an  appeal.  From  the  state  of  destitution  and 
ignorance  in  which  prisoners  generally  are,  and 
from  want  of  a  court  with  proper  officers,  the 

-  prisoners  have  not  the  means  of  bringing  their 
cases  in  a  proper  state  for  reconsideration ;  and 
I  think  I  may  state  that  the  prisoners  generally 
consider  that  the  only  benefit  they  can  derive 
from  a  petition  so  presented. is  from  the  mercy 
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of  the  Crown.  Practically  speskinfr.  ^w>*«« 
sheriffs,  magistrates,  and  goreroon  of  prisons, 
and  thor  officers,  or  charitable  individualB, 
exert  themselvesin  coUectingand  authenticating 
the  grounds  upon  which  a  prisoner  seeks  for 
the  relief,  and  subsiequently  take  the  trouble  of 
communicating  with  the  Secretary  of  State,  the 
prisonera  have  httle  or  no  chance  of  a  success- 
ful result  to  thor  applicatmn.  This  applies  tt 
well  to  those  who  are  innocent  as  to  those  wbo 
merely  seek  for  a  mitigation  of  the  sentence." 

Mr.  Wilde  is  then  asked — 

" '  From  the  experience  you  have  personally 
had,  do  you  think  it  just  aod  proper,  or  ern 
neceSsuT,  that  there  should  be  some  regoiir 
and  settled  mode  by  which  prisonen,  even  ait^ 
conviction,  may  obtain  a  revision  of  their  case  ia 
particidar  instances?'— and  he  says,  *1  am  per- 
fectly satisfied  that  many  persons  have  suffered 
punishments  where  they  nave  been  positive^ 
innocent  of  the  crime  with  which  they  were 
charged,  and  which,  if  there  had  been  any 
court  of  appMl,  with,  of  course,  proper  officers 
appointed,  to  whom  the  parties  accused  might 
have  stated  thor  grounds  of  appeal,  there 
would  have  been  a  reversal  of  their  convictioa 
or  sentence.'    Again  it  is  asked — 

"  •  In  your  judgment,  are  the  generality  of 
prisoners  aware  of  the  means  by  which  a  re- 
vision may  be  occasionally  obtained  bv  an  appli* 
cation  to  the  Secretary  of  State  V—'  I  have  no 
doubt  that  it  is  known  in  prison  conversation 
that  there  is  what  is  called  a  revision  of  the 
case,  (that  is,  in  capital  felonies,  but  not  o(her« 
wise,)  but  it  is  only  done  in  the  form  of  a  peti- 
tion, and  is  therefore  sather  an  appeal  to  mercy, 
than  the  assertion  of  a  right,  and  it  is  ^nded 
with  considerable  difficulties  to  the  prisoners, 
from  their  poverty  and  destitution.' 

"  *  Have  you  had  opportunities,  from  fiUioff 
the  offices  of  sheriff  and  undersheriff,  of  know- 
ing what  .the  situation  is  of  persons  who  have 
been  convicted,  and  the  difficulty  of  obtainiag 
a  revision  of  their  case  ?'— '  I  have  had  that  a^ 
portunity ;  for,  during  the  time  I  was  in  oflSa, 
both  as  sheriff  and  undersheriff,  I  never  failed 
attending  in  court  at  the  trial  of  prisoners  at 
the  ses^ons  at  the  Old  Baitev,  and  I  was  coa- 
stantly  through  the  prison  of  Newgate.' 

"*Now,  from  the  experience  you  have  bad, 
in  your  iudfi^ent,  do  you  tbiok  it  essential  to 
justice  that  revisions  should  occasionally  take 
place  after  conviction  V — 'Yes,  I  think,  in  all  im- 
portant cases  to  the  prisoners  where,  if  injustice 
is  done,  it  would  be  more  serious  than  ia 
minor  offences,  although,  upon  principle, 
justice  should  of  course  be  equal  to  aU.' " 

The  adoption  of  the  recommendation  of 
the  commissioners  on  this  important  sub- 
ject could  not  fail  to  meet  the  approval  of 
all  classes,  as  well  the  profession  as  the 
public.  The  expense  of  conducting  new 
trials  or  appeals  whilst  it  fell  on  the  county 
rates,  might  have  formed  a  serious  objec- 
tion to  the  proposal.  But  the  change 
proposed  by  the  Premier  to  be  effected  in 
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the  admioistration  of  criminal  justice  will 
remove  this  difficulty.  Most  properly  this 
expense  is  hereafter  to  be  borne  by  the 
consolidated  fund.  There  can  certainly  be 
no  reason  why  a  prosecution  for  murder  or 
robbery  should  be  conducted  at  the  ex- 
pease  of  the  district  in  which  the  offence 
has  been  committed.  An  inhabitant  has 
lost  his  life  or  property :  why  should  his 
friends  or  neighbours  pay  the  expense  of 
finding  out  and  punishing  the  offender, 
rather  than  the  community  in  general, 
which  is  equally  interested  in  putting  down 
such  offences  ?  The  probability,  indeed,  is, 
that  the  offender  came  .from  some  other 
part  of  the  kingdom. 

Now,  this  intended  improvement  in  our 
system  of  administering  criminal  justice 
will  come  very  opportunely  in  aid  of  the 
establishment  of  a  new  jurisdiction,  to  be 
conferred  on  one  of  the  existing  courts  or 
some  new  tribunal.  At  an  early  period, 
therefore,  we  trust,  a  proper  measure  for 
carrying  the  views  of  the  commissioners 
into  effect  will  be  introduced  and  carried. 


LECTURES  ON  THE   REAL   PRO 
PERTY  AMENDMENT  ACT. 


Mib  CA.TLBY  Shaixwbll  delivered  his 
Sth  Lecture  on  the  Real  Property  Amend- 
ipeni  Act,  8  4  9  Vict.  c.  100,  on  the  26th 
January.  He  observed,  that  previous  to 
the  pajising  of  the  English  and  Irish  acts, 
for  abolishing  Fines  and  Recoveries,  con- 
tingent and  executory  estates  and  interests 
might  in  both  countries  be  conveyed  by 
fine.*  It  appeared  that  they  might  also 
have  been  passed  by  deeds  operating  by 
way  of  estoppel,  but  if  such  deeds  operated 
by  way  of  estoppel  only,  though  they  bound 
those  who  might  be  con»idered  as  parties 
or  privies  to  the  deed,  they  did  not,  on  the 
contingent  or  executory  interest  coming 
into  possession,  give  strangers  purchasing 
a  title  good  against  all  the  world. 

Whether  deeds  professing  to  pass  these  con- 
tinfrent  or  executory  estates,  operated  not  only 
by  way  of  estoppel  but  also  by  way  of  convey- 
ance, was  a  deoateable  point.  Some  cases  are 
to  be  cited  to  show,  that  deeds  of  thi8  kind  had 
that  doable  operation  working  by  estoppel 
nntil  the  contingency  happened,  and  then  when 

*  Feam's  Contingent  Remainders,  365,  551 ; 
Doe  dem,  Christmas  v.  Oliver,  10  Bar.  &  Ores. 
J  81,  S.  C. ;  5  Man  &  Rye.  202,  S.  C. ;  Smith'e 
Leading  Cas.  417. 


the  contingency  happened  operating  as  a.con^ 
ve^nce,** 

The  point  was,  however,  at  best  a  doubtful 
one,  and  the  result  therefore  in  practice  was,, 
that  when  a  contingent  or  executory  interest 
was  to  be  conveyed  to  a  purchaser,  the  convey- 
ance was  always  required  to  be  made  by  way  of 
fine.    When  the  English  Fines  and  Recoveries 
Act,  3  &  4  W.  4,  c.  74,  was  passed,  the  general 
scheme  of  the  act  was,  not  to  give  to  the  deed 
to  be  executed  according  to  the  substituted 
forms  the  same  effect  a  fine  or  recovery  would 
previously  have  had,  but  first  to  put  an  end  to 
fines  and  recoveries  altogether,  and  then  by  so 
many  distinct  positive  enactments  to  give  to 
the  deed  to  be  executed  according  to  me  pre- 
scribed forms  so  many  of  the  qualities  formerly 
attributed    to  fines    or  recoveries    as  it  was 
judged  proper  to  revive.    The  deed  under  the 
act  had  no  efficacy  except  that  which  the  act 
expressly  gave  it.    In  deaUng  with  contingent 
and  executory  interests,  which  it  was  one  of  the 
qualities  of  the  old  fine  to  convey,  the  English 
act  makes  a  singular  distinction.     By  its  IGth 
section  it  authorises  the  conveyance  of  con- 
tingent or  executory  estates  tail,  expressly  en- 
abhng  "  every  actual  tenant  in  tail,  whether  in 
possession,  remtdnder,  con/tn^ency  or  otherwise, 
to  dispose  of  for  an  estate  in  fee  simple  or  any 
less  estate,  the  lands  entailed,"  but  with  respect 
to  contingent  or  executory  interests  other  than 
estates  tail,  contingent  or  executory  estates  for 
life  or  in  fee  simple,  it  makes  no  provision  for 
their  conveyance  at  all.  It  destroys  the  old  mode 
of  conveying  these  interests  bv  nne,  and  substi- 
tutes nothing  in  its  place.    This  was  certainly 
an  omission  in  the  English  act ;  it  was  not,  how- 
ever, an  omission  of  carelessness  or  oversight, 
for,as  the  very  learned  framer  of  the  act  had  often 
told  the  lecturer,  he  had  the  necessary  clauses  . 
drawn  or  at  least  sketched,  but  that  parliament 
wishing  that  the  act  should  be  passed  by  a 
particular  time,  and  the  subject  being  one  of 
particular  delicacy  and  difficulty,  and  requiring 
mature  deliberation,  he  thought  that  upon  the 
whole  it  was  better  that  it  should  be  reserved 
forfuture  enactment,  than  that  the  clausesshonld 
be  inserted  without  that  consideration,  which 
he  conscientiously  felt  that  they  reqiured.  This 
was  the  way  the  case  stood  in  the  English  act* 


In  the  Irish  act,  which  passed  a  year 
after  the  English  one,  this  deficiency  was 
supplied,  and  in  a  manner  that  had  been 
considered  to  be  satisfactory. 

As  to  contingent  or  executory  estates  tail, 
the  provision  is  the  same  as  that  of  the  English. 
As  to  other  contingent  or  executory  interests, 
the  provision  was  as  follows :— "  That  from  and 
after  the  3l8t  day  of  October  1834,  it  shall  be 
lawful  for  any  person,  either  before  or  after  he 
i  shall  become  entitled  in  any  manner,  (except 


*»  Rawlin's  case,  4  Co.  Rep.  62 ;  Trevivor  v. 
Tjowrence,  2  Ld.  Ryam-  1084,  S.  C;  6  Mod. 
Rep.  258  ;  Smith's  Leading  Cas.  2nd  edition, 
434,  note. 
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89  expectant  heir  of  a  living  person,  or  as  es» 
pectant  heir  of  the  body  of  a  living  person,)  to 
an  estate  in  lands  not  being  a  vested  estate,  and 
whether  he  be  or  be  not  ascertained  as  the 
person  or  one  of  the  persona  in  whom  the 
same  may  become  vested,  to  dispose  of  such 
lands  for  the  whole  or  any  part  of  snch  estate 
therein  by  any  assurance,  whether  deed,  will, 
or  any  other  instrument  by  whidi  he  could 
have  made  such  disposition,  if  such  estate  were 
a  vested  estate  in  possession.  Provided,  never- 
theless, that  no  such  disposition  shall  be  valid 
or  have  any  effect  where  the  person  making  the 
same  shall  not,  at  the  time  of  the  disposition, 
have  become  entitled  to  such  estate,  unless  the 
deed,  will,  or  other  instrument,  by  virtue  of 
which  he  may  become  entitled,  be  existing  and 
in  operation  at  the  time  of  the  disposition ."« 

Ine  6th  section  of  the  Real  Property  Amend- 
ment Act,  8  &  9  Vict.  c.  100,  s.  6,  like  the  5th, 
the    corresponding   section    of  the   repealed' 


wanted.  If  this  be  an  Intenlional  emn',  the 
learned  fnuners  of  the  act  were  not  ehargttbk 
with  it,  for  in  their  letter  they  say, — **  As  tbi 
22Bd  section  of  the  statute  for  abolishing  fiDci 
and  recoveries  in  Ireland,  has  provided  in  terms 
somewhat  different  from  the  contingent  inter- 
ests, we  have  deemed  it  advisable  to  confine  tbe 
6th  section  of  the  proposed  bill  to  England." 
And  Mr.  Davidson's  explanation  is  to  the  same 
effect.  ^^  He  says,— **  This  section  m  it  came 
from  the  framers  applied  to  England  only,  but 
in  parliament  the  words  '  in  Engknd '  were 
struck  out  in  the  first  branch,  and  the  reference 
to  the  Irish  Recovery  Act  added :  the  words  *iii 
England'  in  tiie  second  branch,  were,  it  is 
supposed,  left  in  tlnrough  inadventure." 

Mr.  Shadwell  next  adverted  to  die  con- 
sideration of  the  numerous  anomalies  re* 
lating  to  the  property  of  married  womeiif 
and  in  particular  to  the  modes  by  which  it 


atotute,  the  Tranefer  of  Property  Act,  pro-  was  capable  of  being  conveyed, 
^ses  to  remedy  the  deficiency  m  the  Enghsh  \  ^  o  ^ 


Fines  and  Recoveries  Act.  The  6th  section 
enacts,  — "That  after  the  1st  October  1845, 
a  contingent,  an  executory,  and  a  future 
interest,. and  a  possibility  coupled  with  an  in- 
terest in  any  tenements  orhereditaments  of  any 
tenure,  whether  the  object  of  the  gift  or  limita- 
tion of  such  interest  or  possibility,  be  or  be  not 
■scertained,  also  a  right  of  entry,  whether  im- 
mediate or  future,  and  whether  vested  or  con- 
tingent into  or  upon  any  tenements  or  here- 
ditaments in  England,  of  any  tenure,  may  be 
disposed  of  by  deed." 

This  enactment,  as  far  as  contingent  or 
executory  interests  were  concerned,  ap- 
peared (said  Mr.  Shadwell)  to  be  drawn 
more  elaborately  and  minutely  than  the 
corresponding  section  in  the  Irish  act,  but 
had,  as  far  as  he  could  see,  very  much  the 
same  effect* 

There  was,  however,  one  distinction  made  in 
the  6th  section  of  the  Real  Property  Amend- 
ment Act,  which  it  was  very  difficult  to  explain. 
The  power  of  conveying  rights  of  entry  was 
confined  to  England, — *  righ-s  of  entry  upon 
any  lands  or  hereditaments  in  Engl  nd  "  were 


Had  the  repealed  statute  been  allowed  to  r^ 
its  fifth  section,  whatever  might  have 
been  tiie  cooalruetien  of  it,  wmild  hare  been 
destined  to  increase  the  Bumber  of  tboie 
anomalies.  Under  the  dd  law,  and  speakiqg 
^nerally,  and  without  reference  to  any  par- 
ticular settlement,  a  married  woman,  by  joiniar 
with  her  husband  in  a  fine  or  reooveiy,  could 
dispose  of  any  estate  or  interest  of  hers  is 
landed  prooertv,  whether  comiag  to  heria  her 
own  right  by  descent,  devise,  or  conveyance, 
or  affecting  his  propoty  as  her  dower  or 
joiBture,  and  whcacr  in  poasaaion  or  ex- 
pectancy, and  whether  veated  or  oontiige&tf 
and  in  the  same  way  she  nqght  also  djadsim 

The  repealed  statute,  m  giving  the  power  ol 
conveying  continaent  of  executory  mterests, 
which  was  omittea  in  the  Fine  and  Recorenes 
Act,  did  not  expressly  mention  married  women ; 
and  if  it  was  wrong  to  suppose,  that  they  were 
included  in  the  general  working  of  the  daue^ 
then  it  followed  that  the  married  woman,  whe 
under  the  Fines  and  Recoveries  Act  woold 
have  a  power  of  disposing  of  all  her  vested  in- 
terests m  land,  whether  present  or  future,  tan- 
tamount to  what  she  had  under  the  old  lav» 

^ wouW,  with  respect  to  these  contingent  and 

the  words,  while  the  power  of  conveying  con*  I  executory  interests,  be  deprived  of  that  power 


tingent  or  executory  interests  was  not  so  con- 
fine d,  but  was  expressed  generally,  and  would 
extend  to  Ireland  as  well  as  to  England.  What 
the  reason  of  this  distinction  might  be  he  could 
not  undertake  to  say.  If  there  was  to  be  a  dis- 
tinction between  the  two  countries,  one  should 
have  expected  the  distinction  to  be  the  other 
wajr.  For  the  clause  of  the  Irish  Recovery  Act 
which  he  had  read,  gave  the  power  of  conveying 
contingent  or  executory  estates,  but  did  not 
give,  except  in  a  very  general  way  and  by  words 
that  might  admit  of  different  constructions,  the 
power  of  conveying  a  right  of  entry.  The  pre- 
sent act  certainly  gave  what  was  not  wanted, 
and  did  not  give  what  by  possibility  might  be 

«  4  &  6  Wm.  4,  c.  92,  s.  22. 


of  conveying  them  which  the  old  law  had  en- 
dowed her  with,  and  which  it  seemed  there  was 
at  least  as  much  reason  for  restoring  to  her,  as 
to  the  other  persons  whom  the  act  professed  to 
enable.  Upon  this  point  the  letter  of  tbe 
learned  framers  said,  '*  With  respect  to  married 
women  the  existing  act  makea  no  distinct  pro- 
vision, and  the  general  enactment,  that  any 
person  may  convev,  &c.,  by  deed,  could  sot 
have  been  intendea  to  enable  married  women 
to  convey  contingent  interests,  without  an  ob- 
servance of  the  provisions  respecting  convey- 
ances by  marriea  women  of  the  Statute  for  the 
Abolition  of  Fmes  and  Recoveries.    We  con- 


^  Daridson's  Precedents  in  Conveyandngr 
2nd  edit.  p.  69,  note  b 
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aider  that  a  qaeation  miffht  ariae,  whether  mar- 
lied  women  aie  included  under  this  secibn, 
aad  if  incladed»  whether  their  conveyances 
would  not  be  effectual  without  a  compliance 
with  the  proviaiona  of  the  above  ttatuie.  We 
hare  therefore  directed  in  express  terms,  that 
dispositions  hj  married  women,  under  the  6th 
leetion  of  the  proposed  bill,  should  conform  to 
thoie  provisiona.'* 

A  further  question  which  might  have  arisen 
under  the  repealed  statute  was,  whether,  if 
married  women  wei«  included  in  the  6th  sec- 
tion, it  enabled  them  to  dispose  of  their  future 
interests  in  peEaonal  property ;  for  if  it  did,  it 
was  making  a  most  important  alteration  in  the 
law.   As  the  proviaion  bad  been  by  the  present 
act  altogether  repealed  (except  for  the  nine 
months  in  last  year),  it  waa  of  uttle  moment  to 
consider  whait  was  its  tme  canatructiim,  but  it 
gtre  a  fair  opportunity  of  considering  those 
parts  of  the  law,  which  apparently  it  professed 
to  deal  with.    It  was  very  difficult  to  give  a 
roson  satisfactory  to  common  sense,  for  any 
diflEerence  befewsea  a  married  woman's  power 
to  dispose  of  her  future  interest  in  land,  and 
her  power  to  dispose  of  her  future  interest  in 
panonalty*    But  tboogh  common  sense  might 
notmake  any  difference  between  the  taro  kinds 
of  property,  the  law  made  the  very  greatest 
hiBoperoa  the  Law  of  Husband  and  Wife 
(particolaify  in  Jaoob'a  edition)  many  distinc- 
tiooa  were  taken»  which,  as  they  stood  rather 
upon  arbitrary  decwon  than  i^^n  any  plain 
ud  intelligible  grounds  of  reaaonmg,  wereez* 
tRmdy  Affienlft  to  recoUfict,  and  many  cases 
^ueh  it  waa  almost  ^possible  to  leeondle 
witheadiotfier.    Tl^  aeemed  all,  however,  to 
flow  move  or  less  connectedly  from  the  two 
Svoerai  proiiDsitions :— That  personal  property 
coming  to  the  wife  during  tke  marria^,  and 
ndoced  bv  tiie  husband  into  possession,  or 
deah  with  oy  him  in  a  manner  tantamount  to 
nduction  into  possession,  belonged  absolutely 
to  the  husband,  but  that  personal  propert3r  to 
^uch  the  wife  oaight  become  entitled  during 
the  marriage,  but  which,  either  from  its  being 
rerersionary,  or  from  its  being  inciqiahle  of 
iMsg  recovered*  or  any  other  reason,  was  not 
ndaittd  into  possession  by  the  husband,  if  she 
Ripened  to  outlive  him,  belonged  to  her  by 
ng&  of  sorvivorship. 


Leaving  for  the  present  the  husband's 
power  to  assign  the  wife's  legal  chattels, 
and  Glioses  in  action,  Mr.  Sliadwell  pro* 
ceeded  to  consider  the  husband's  power, 


consideration,  or  through  the  means  of  the 
bankrupt  or  insolvent  laws,  of  his  wife's  equi* 
taUe  reversionary  interest  in  personalty,  or  her 
equitid>le  choses  in  action,  so  as  to  defeat  the 
right  of  the  wife,  if  he  happen  to  die  and  she  to 
survive  him,  before  the  property  be  reduced  in* 
to  possession.    These  several  points  had  been 
advanced  to  by  slow  degrees,  there  being  at 
every  step  a  great  conflict  of  opinion  among  the 
profession.  The  first  point  that  was  established 
was,  that  the  wife's  title  by  survivorship  pre- 
vailed over  the  right  of  the  husband's  assignees 
in  bankruptcy :  this  was  the  case  of  Mitford  v. 
Mitford,  9  Ves.  87,  a  decision  of  Sir  Wm. 
Grant.    In  that  case  there  was  a  bequest  of 
3000/.  to  trustees,  upon  trust  to  pay  the  'm-> 
terest  to  a  lady  for  life,  or  until  her  marriage* 
and  after  her  death  or  marriage,  to  divide  the 
principal  among  three  persons,  one  of  whom 
was  a  married  woman.     The  husband  of  the 
married  woman  became  bankrupt,  obtained  hia 
certificate,  and  died,  leaving  his  wife  surviv- 
ing previous  to  the  death  or  second  marriage 
of  the  tenant  for  life.     Some  time  after  the 
husband's  death  the  tenant  for  life  married, 
and  the  q^uestion  in  the  suit  was,  whether^ 
notwithstanding   the   bankruptcy,  the  bai^L* 
rupt's  widow  was  or  was  not  entitled  to  her 
share  of  the  30002.     Sir  William  Grant  de* 
cided  that  she  was  so  entitled,  upon  the  nrin* 
ciple,  that  this  being  a  chose  in  action,  and  not 
reduced  into  possession  during  the  husband's 
life,  survived  to  her,  and  that  an  assignment 
under  a  commission  of  bankruptcv,  though  it 
passed  her  share,  passed  it  to  the  assignees 
only  sub  modo,  i,  e.,  provided  they  received  the 
share,  or  Us  value,  during  the  marri^,  and 
that  the  commission  or  assignment  did  not  of 
itself  necessarily  intercept  the  vrife's  right  of 
survivorship. 

This  was  only  the  case  of  an  assignment 
by  the  act  of  the  law,  as  contradistinguished 
from  an  assignment  by  deed  to  a  purchaser 
for  a  valuable  consideration;  but  even  upon  ' 
this  the  assignment  in  bankruptcy,  it  ap- 
pears from  Mr.  Roper  (writing  in  1820),  thi^ 
there  were  great  doubts  in  the  profession,  as 
he  states,  that  previous  to  the  decision  so 
strong  was  the  opinion  that  the  effect  of  assign- 
ments by  the  act  of  the  law  would  bar  the 
wife's  right  by  survivorship  to  the  choses  in 
action,  whether  immediately  recoverable,  or  in 
reversion  or  expectancy,  that  the  soundness  of 
his  honour's  judgment  had  not  been  generally 
considered  unimpeachable.  Mr.  Roper,  how- 
ever,  supported  the  authority  of  Mitford  v* 


either  with  or  without  his  wife,  to  assign  Mitford,  but  from  his  reasoning  did  not  seem 
her  e^itoifc reversionary  interests  and  her  at  that  time  willing  to  take  the  next  step, 
equitable  choses  in  action,  and  to  trace      That  next  step  was  however  taken,  and  that 
the  progress  of  the  decisions  towards  the 
present  state  of  the  law  on  tl)is  part  of  the 
subject,  namely : — 
That  a  husband  cannot,  either  by  himself. 


was,  to  establish  the  right  of  the  wife  surviving 
against  the  assignees  of  the  husband  claiming 
as  purchasers  under  a  deed  from  him  for  a 
valuable  consideration.  That  was  established 
by  Purdew  v.  Jackson,  1  Russ.  page  i.      It 


Of  in  conjunction  with  his  wife,  and  iither  by  ,  was  an  immensely  loi^r  case,  occupying  s^^^ 
aeed,orhy  procuring  her  consent  to  be  taken  pages.    The  margmal  note  was  as  follows:- 
is  court,  or  in  any  other  manner,  make  an".  Husband's  assignment  of  his 
Mfflgnment,  either  voluntary,  or  for  a  valuablel  «onary  interest  m  a  personal  chatteL 


wife's  revcr* 
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hiulNmd  «nd  wife,  by  deed  executed  by  both, 
asngn  to  a  purchaser,  for  valuable  conside- 
ration, a  moiety  of  a  share  of  an  ascertained 
fund,  in  which  the  wife  has  a  vested  interest 
in  remainder  expectant  on  the  death  of  a 
tenant  for  life  of  that  fund,  and  both  the  wife 
and  tenant  for  life  outlive  the  husband,  the  wife 
is  entitled  by  right  of  survivorship  to  claim  the 
whole  of  her  share  of  the  fond  against  such  par- 
ticnlar  assigAee  for  valuable  consideration." 

The  elaborate  judgment  of  Sir  Thomas 
Plomer,  M.  R.,  like  the  rest  of  the  case, 
yiras  much  too  long  to  quote,  but  Mr. 
Shadw^Il  selected  one  passage  from  its  pe- 
culiar appropriateness. 

''Herf  a  wife  was  entitled  to  a  chose  in 
action,  which,  in  the  events  that  took  place,  it 
was  not  possible  for  the  husband  during  his 
life  to  reduce  into  possession.  He  died  not 
only  before  the  wife  had  acquired  any  right  to 
the  possessbn,  but  before  she  had  even  any 
present  riaht  of  action.  On  the  death  of  Eliza- 
beth Purqew,  the  tenant  for  life  in  1822, 
three  yearf  after  the  decease  of  Bolton,  the 
husband,  and  not  sooner,  the  ftmd  became 
divisible  inV>  seven  parts,  of  which  one  part 
belonged  to  the  surviving  wife.  How  is  it 
|x>s8ible  that  in  such  a  case  the  husband  could 
either  acquirs  or  transfer  to  another,  an  imme- 
(fiate  right  of  possessbn  ?  As  to  the  h^isband 
bimself,  and  his  executors,  it  is  not  pretended 
that  any  claim  could  have  been  set  up  on  his 
or  their  part :  he  died  before  he  did  or  could 
perform  the  condition  on  whidi  he  wtas  to  ac- 
quire by  the  marriage  any  ptx)perty  in  this 
aiose  in  action :  he' left  it  a  chose  in  action  at 
his  dvath,  in  the  possession  of  another,  who 
was  ttia  rightful  owner  during  Elisabeth  Pur* 
dew's  life;  he  did  not  Eve  Ipng  enough  to 
have  acquired  ^  any  right  to  reduce  it  into 
possession. 

*'If  tlie  husband  himself  could  not  perform 
the  condition  on  which  his  property  minis  per- 
Sbnal  chattel  was  to  depend,  how  could  any  act 
of  his  later  the  nafiore  of  the  things  How 
could  his  assignment  have  anv.auch  fiflTect? 
Tbo  naturtt  and  opev4ion  of  such  an  instrument 
is,  to  pass  to  another  the  right  in^hich  the  as- 
signor has.  The  assignee  may  in  some  cases 
have  a  better  and  more  extended  right  than  the 
assignor  had,  but  could  the  thing  assigned  be 
totally  changed  in  its  nature  ?  Coukl  he  con- 
fer au  absolute  right  to  the  property  wholly 
freed  from  the  wife's  contingent  right  ?  Could 
the  assignment  of  a  future  right  of  action  give 
a  present  right  of  action?  Could  it  give  a 
present  right  of  possession  ?  Could  it  autho- 
rize the  assignee  to  reduce  immediately  into 
possession,  what  did  not  become  due  till  ten 
years  afterwards  ?  By  changing  hands,  could 
that  which  was  a  contingent  and  future  right 
of  action,  become  an  absolute  and  imme- 
^te  right  of  possession  i  How  could  the  as- 
signee take  the  property,  or  any  part  of  it, 
from  Elizabeth  Purdew,  during  her  life  ?  In 
other  words,  how  could  he  accelerate  the  pos- 
aession  any  more  tkaa  the  husband  himself/ 


could  have  done?  How  could  he  prevent  its 
continuing  to  be  a  mere  chose  in  action,  which 
was  to  be  reduced  into  possession  at  a  future 
period?" 

This  leading  case  of  Purdew  v.  JadLStm  had 
always  been  considered  to  have  settled  the 
question.  Other  cases  on  the  point  were— 
Honnor  v.  Marian,  I  Ross.  65 ;  Hartuh/f  ▼. 
Lee,  2  Mad.  16,  which  was  also  before  Sir 
Thomas  Plomer,  and  came  in  order  before 
Purdew  v.  Jackson  ;  ElUoU  v.  CardM^  ^  Mad. 
147 ;  Stamper  v.  Barker,  5  Mad.  157* 

There  had  also  been  very  lately  a  case  before 
the  Vice-chancellor  of  England,  dearly  re* 
cognising  the  doctrine  as  laid  d«wa  in  Pwdem 
V.  Jackson,  and  distinctly  approving  of  thsi 
case.  Eiisan  v.  Eiwin,  13  Sim.  309*  'Hie 
facts  were,  that  by  articles  of  marriage,  made 
previous  to  the  marriage  of  Miss  Elisoo,  a 
young  lady  under  age,  with  Ralph  Nicholsoa« 
it  was  agreed  when  she  came  of  agt,  to  assign 
to  trustees  her  reversionary  interest  •  in  certain 
personal  property,  expectant  upon  the  decease 
of  her  father  and  mother,  upon  the  usual  tnuta 
of  a  marriage  settlement.  The  marriage  took 
place.  The  lady  came  of  age,  and  the  settle* 
ment  was  made  in  pursusnce  of  the  •  artielff » 
Mrs.  Nicholson  survivcKl  her  husband,  ^to 
his  death,  the  tenant,  for  life  died,  and  the 
family  affairs  being  thrown  into  Chancery,  Mn^ 
Nicholson  insisted  thatshe  vras  an  iirfant  when 
the  articles  were  executed,  and*  that  therefore 
she  was  not  bound  thefeeby,and'tliat<ahe  wai'Sb- 
aohitdyentitledtothefund.  Whether  she  «as 
or  not  was  the  question,  and  that  def^onded  upon 
whether  the  assignment  by  her  husband  oi\ftr 
reversionary  chose  in  action,  was. vnbd.  The 
esse  appeared  to  faflure  been  yarj  well  argued, 
and  all  the  eases,  were  quoted*  The  decision, 
was  in  favour  of  Mrs.  Nicholsou* 

The  Vice-chancellor  said  (^^fter  tafesm 
discussion  in  the  case  of  Piir(i{e«.Vw/4€iios,  be- 
fore Sir  Thomas  Plomer  j  and  bySurThemtt 
hims^f;  he  saidi,  "  After  this  ^nspc^  ^ojj^ 
sideration  of  the  subject,  Leitill  ooo|iw«B  <x 
opinion,  that  all  assignments  made  berths  hus- 
band iof  the  wife'aotttstandting  personitik  chattel, 
whic^  is  not,  or  cannot  be  tken-  rsduced  ii^ 
pos8esftion>  whether  the  assigninent  he,  in  basfe* 
ruptey,  or  under  the  laaolvsnt  .AiOts»'  or  te 
trustees,  for  payment  of  debts*  or  to  a  puicbaseTr 
for  valuable  consideration,  pass  jooly  the  inter- 
est which  the  husband  had,  subject  to  the  wife'* 
legal  right  by  survivorship.  1  Russ.  fO.  la 
that  case  Mrs.  Bolton  being  entitled  to  a  sbarr 
of  3  per  cenU.  after  the  death  of  Elisabeth  Pur<^ 
dew,  she  and  her  husband  eiecuted  an  aasiRn* 
ment  of  her  share  to  Rose  for  valuable  consideia* 
tion.  Then  Bolton  thehusband  died.  Afterwardi* 
Elizabeth  Purdew  died.  And  the  question  wass 
whether  Rose  was  entitled  to  the  share,  or  Mn. 
Bolton,  and  those  who  claimed  under  her. 

**  Precisely  the  same  question  arose  in  Banner 
V.  Marfan,  3  Russ.  65;  and  the  present  U>rd 
Chancellor  decided  in  the  same  way.  Upon 
the  question  that  arose  in  these  two  cases  I 
must  consider  the  law  as  settled.  In  the  coane 
of  the  first  argument  in  Purdew  v.  Jackson,  the 
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Master  of  the  Rolls  put  this  question  t  Is  there 
imy  case  in  which  a  hnshond  having  assigned 
™«  life's  present  chose  in  action,  and  having 
pied  before  the  assignee  obtained  possession  of 
ift,  the  assignee  prevailed  over  the  surviving 
we  ?  1  Russ.  1 9.  The  leading  counsel  on  both 
«dc«>  one  of  whom  was  the  present  Lord- 
Chancellor  of  Ireland,  said,  *  We  believe  that 
mxch  a  case  has  not  occurred/  A  note  to  the 
wport  seems  to  call  in  ouestion  the  accuracy  of 
wat  answer,  and  it  refers  to  the  case  of  the 
^«r/  of  SaUshwry  v.  Newton,  and  the  case  of 
^^^  V.  Dandy,  of  which,  besides  the  report  in 
Auyaa^  one  statement  is  given  in  a  note  to 
i^inrdeuf  y.  Jaekeon,  at  page  33,  and  another  in 
a  note  to  Hormor  v.  Morton,  at  page  72.  It 
appears  from  the  report  of  the  Eterl  of  SaHs- 
hurp  ▼.  Ifevton,  in  1  Eden,  that  the  only  point 
made  by  the  counsel  for  the  widow  was,  that 
•he  was  entitled  to  have  a  settlement;  and  as 
to  Baie9  v.  Dandy,  Lord  Lyndhurst,  in  3  Russ. 
p.  72,  observes,  that  no  doubt  could  be  enter- 
tained as  to  the  husband's  power  over  the 
property;  and  the  application  of  that  case  to 
the  present  question  rests  not  on  the  decree, 
but  on  a  dictum,  which  was  wholly  unnecessary 
for  the  decision  of  the  actual  poinU  which  were 
before  the  court,  so  that  the  answer  of  the 
counsd  was  in  substance  correct.  As  to  the 
case  of  Jiord  Carteret  v.  Paaekal,  3  P.  Wms. 
197,  on  which  Mr.  Anderdon  seemed  to  lay 
great  stress,  it  actually  was  decided  on  the 
ground,  not  that  the  huaband  could  assign  his 
wife's  chose  in  action*  but  that  he  might  assign 
her  interest  in  land  in  the  nature  of  an  equitable 
extent  under  Lord  Cowner's  decree.  And  it  is 
^•o  observable  firom  what  is  stated  in  p.  J  99, 
that  lord  King  appeared  to  be  of  opinion,  thai 
if  the  wife's  chose  in  action  was  not  reduced 
into  possession  during  the  husband's  life,  it 
•arrived  to  her-as  against  his  assignee. 

"  Itis  useless  to  be  always  travelHi^  over  the 
«mc  ground.  I  consider  the  principle  laid  down 
by  Sir  Thomas  Plomer,  and  twice  affirmed 
1^  the  Lord  Chancellor,  to  be  decisive  of  the 
present  Question.  Whether  the  husband  dies 
in  the  lifetime  of  the  tenant  for  life,  wfaere- 
V  the  chose  in  action  cannot  as  against  the 
wife  be  reduced  into  possession,  and  whether 
he  survives  and  dies  before  it  is  reduced 
into  possession,  the  same  result  must,  in  my 
opinion,  follow :  and  the  consequence  is,  that 
m  the  present  case  a  declaration  must  be  made, 
^t  Mr.  Nicholson^s  covenant,  which  might 
operate  as  an  assignment,  does  not  now  affect 
that  portion  of  the  choses  in  action  of  his  wife 
which  was  Yiot  reduced  into  possession  in  his 
ttetime.*' 
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Wr  took  occasion  in  the  Legal  Observer 
of  the  8th  November  last  to  advert  to  a 
series  of  adjudications   upon  cerpomtTon 


fraudsy  and  the  remedial  jurisdiction  of  the 
Court  of  Chancerj.  A  case  now  bfefore^ 
the  Vice-Chancellor  of  England,  in  which 
the  mayor,  aldermen,  and  burgesses  of 
Louth,  in  Lincolnshire)  are  plaintiffs,  and 
the  trustees  of  the  grammar  school  there, 
founded  by  Edward  6th«  are  defendants^ 
raises  some  questions  of  great  legal  diffir 
culty — and  of  no  slight  interest  aa  regwdg 
the  nature  and  character  of  municipal  oor* 
porations.  Its  ultimate  fate  will,  perhaps, 
throw  a  new  light  upon  the  working  of  the 
all-important  Municipal  Reform  Act,  5  &  6 
Will.  4,  c.  ^6.  That  act  (as  we  before 
remarked)  did  not  make  new  bodies  cor- 
porate. Where,  antecedently  to  the  act, 
there  was  in  being  a  municipal  corporation, 
properly  so  called,  the  act  expanded  its 
constitution,  and  gave  it  uniformity  or 
character  with  other  bodies  of  a  like  de^ 
scription.  But  where  before  the  act  there 
was  merely  a  borough  council  without  legal 
corporation,  the  act  did  not  confer  corpo-^ 
rate  qualities  in  such  a  case.  It  amended, 
indeed,  and  liberalised  the  constitution  of 
places  not  incorporated — ^itgave  the  inhabit- 
ants a  parliamentary  franchise  and  a  con* 
trol  in  the  management  of  their  affairs— it 
gave  them  the  election  of  their  town 
officers  or  governing  bodies,  where  before 
they  had  no  voice  in  such  election.  But 
it  lefY  the  question  of  incorporation  un» 
touched ;  the  legislature  not  intending  to 
trench  upon  the  rights  of  the  crown  ;  which 
has  at  all  times  enjoyed  and  exercised  the 
peculiar  prerogative  of  municipal  incorpo- 
ration. Accordingly,  of  the  many  places 
which,  under  grants  from  the  crown  have 
municipal  constitutions,  enabling  them  to 
act  through  the  instrumentality  of  town  or 
borough  councils,  comparatively  few  are 
corporaiians. 

We  greatly  doubt  whether  more  than 
one-third  of  the  boroughs  included  in 
the  schedules  of  the  Municipal  Reform 
Act  are  trul^  corporate  bodies — the  statute 
merely  saymg,  that  they  shall  by  their 
new  name  of  ''Ma^or,  Aldermen,  and 
Burgesses,"  (which  is  made  common  tXk 
all,)  have  the  same  power  of  '*  doing  and 
suffering "  which  they  formerly  had  by 
their  okl  name  or  title  before  the  passing 
of  the  act.  This  is  a  question  which  it 
well  behoves  every  town,  city,  or  borough 
ftiected  by  the  act,  materially  to  consider, 
before  embarking  in  litigation  at  law  or  in 
equity. 

In  the  Louth  ease,  as  we  collect  from  the 
arguments  of  counsel,  it  appears  that  that  town 
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\na  ft  borough  of  ancient  date,  and  that  in  the 
6lh  of  Edward  6,  a  charter  was  granted  by  that 
prince^  whereby  he  erected  a  body  corporate, 
m  the  name  of  the  Warden  and  Assistants  of 
tne  Town  of  Louth  and  Free  Grammar  School 
thercj  to  have  continuation  for  ever.  To  this 
body  corporate  he  by  the  charter  granted  a 
xnnnificent  endowment,  consisting  of  two  dis- 
tinct species  of  property.  1.  He  granted  to 
them  lands  belongmg  to  certain  religious  houses 
in  and  about  Louth — dissolved  by  act  of  par- 
liament and  vested  in  the  crown,  not  absolutely, 
but  (by  1  Edw.  6,  c  14)  upon  trust,  to  apply 
the  same  "  to  the  erecting  of  grammar  schools, 
the  further  augmenting  the  universities,  and 
better  supporting  the  poor  and  needy."  2.  He 
granted  to  them  certain  annual  fairs  and  cer- 
tain weekly  markets,  which  were  not  vested  in 
the  crown  by  the  act  in  question,  but  by  com- 
pulsory  conveyance  from  the  Bishop  of  Lincoln; 
who  had  anciently  been  the  lord  or  owner  of 
those  fairs  and  markets.* 

Now  the  objects  for  which  this  grant  was 
made  are  stated  by  the  charter  to  have  been 
the  maintaining  of  a  grammar  school,  to  be 
•rected  in  Louth,  to  be  called  King  Edward's 
i^th  Free  Grammar  School  there;  and  like- 
wise an  hospital  or  bedeshouse ;  and  so  far, 
the  foundation  is,  bevond  all  doubt,  eleemo- 
aynary.  But  in  the  charter  there  are  expres- 
sions which  have  given  rise  to  an  opinion,  that 
it  partakes  also  of  a  municipal  character.  The 
plaintiffs  contend,  that  King  Edward,  in  the 
grant  of  the  fair  and  markets,  meant  the  bene- 
fit of  the  town,  rather  than  of  the  school. 
They  allege,  that  by  the  charter,  the  warden 
and  assistants  were  not  mere  trustees  of  the 
grammar  school,  but  were  invested  likewise 
with  municipal  authority  in  the  town,  as  is 
shown  by  the  direction  for  the  election  of  these 
lunctiouaries,  which  election  is  appointed  to 
take  place  in  the  "Common  Hall  of  Louth;"  and 
it  is  expressly  declared,  that  they  are  "  to  pre- 
side in  the  town  for  the  good  rule  and  better 
government  thereof;''  expressions  which,  the 
plaintiffs  contend,  plainly  indicate  a  municipal 
purpose,  and  are  inconsistent  with  the  idea  of 
the  corporation  being  merely  charitable. 

In  these  circumstances,  it  appears  that  the 
aayor,  aldermen  and  buiKcsses  of  Louth,  act- 
ing under  the  authority  of  the  Municipal  Re- 
form Act,  have  filed  their  bill,  setting  forth, 
that    by  the  statute  the  corporation  of   the 

*  The  way  in  which  the  Catholic  bishops 
were  compelled  at  the  Reformation  to  surrender 
all  the  property  of  their  sees  into  the  hands  of' 
the  first  defender  of  the  faith  and  his  son  Ed- 
ward, is  best  explained  by  the  learned  and  ac- 
^airate  Dr.  Lingard.  In  ancient  times  fairs  and 
markets  belonged  usually  to  the  cleigr.  Thus, 
Blftokatone»  vol.  4,  p.  272,  tells  us,  that  **  the 
cognisance  of  weights  and  measures  was 
anciently  committed  to  the  bishop;"  who  ap- 
pointed some  clergyman  under  him  to  inspect 
Ihe  abuse  of  them  more  narrowly— and  hence 
this  officer,  though  now  always  a  layman,  is 
atill  ealkd  the  clerk  of  the  market. 


warden  and  assistants  have  been  deprived  d 
municipal  authority,  and  that  that  authofity  is 
now  by  the  act  vested  in  the  {daintifis,  to 
whom  also  belongs  all  nroperty  granted  by 
King  Edward,  which  can  De  shown  to  be  of  a 
municipal  character.  Theplabtifi  therefore 
contend,  that  it  ought  to  be  decreed  that  the 
defendants  hold  the  property  in  question  upon 
trust  for  the  plaintiffs,  agamst  whom  an  ae- 
count  is  prayed.  In  support  of  the  plaintiffi, 
there  appeared  Mr.  Stuart,  Mr.  Willoock,  Mr. 
Rolt,  and  Mr.  Adams. 

Three  days  were  occupied  in  stating  die 
plaintiffs'  case.  The  case  of  the  defendant! 
was  opened  by  Mr.  Bethell,  on  Monday.  He 
was  followed  on  Tuesday  by  Mr.  James 
Parker,  who  finished  on  Wednesday,  when  the 
court  was  likewise  addressed  by  Mr.  Cankriea; 
and  on  Saturday  Mr.  Macqueen  will  be  heard 
on  the  same  side.  The  Vice-ChanceUor  hat 
repeatedly  pronounced  the  case  to  be  not  only 
very  important,  but  extremely  interesting ;  aad 
certainly  the  patience  and  good  humour  ex- 
hibited by  his  Honor,  in  consenting  to  hear  it  at 
a  time  when  the  other  equity  judges  are  enjoy- 
ing their  vacation,  is  beyond  all  praise. 


PROPERTY  LAWYER. 

OPERATION    OF  THE  7tII  SECTION  OP  THR 
LIMITATION  ACT,  NOT  RETBGSPECTIVE. 

The  questions  arising  upon  the  con- 
struction of  the  statutes,  by  which  the 
legislature  has  thought  fit  to  limit  the 
period  within  which  persons  claiming  to  be 
entitled  to  real  property  may  assert  their 
rights  to  such  property,  are  of  extensive  as 
well  as  permanent  interest.  A  cause  of 
this  nature  was  some  time  since  submitted 
for  the  consideration  of  the  Court  of  Queen's 
Bench,  and  has  lately  been  reported/  in 
which  the  point  for  decision  was,  whether 
the  7th  section  of  the  act  3  &  4  Will.  4,  c. 
27,  applied,  where  a  tenancy  at  will  ceased 
before  the  passing  of  the  statute. 

The  action  was  brought  in  ejectment  to 
recover  some  lands  in  Worcestershire,  upon 
the  following  state  of  facts  :• — 

The  lessor  of  ths  plaintiff  claimed  as  heir  St 
law  to  his  fiither,  who  died  in  November,  IS\6. 
After  the  death  of  the  father,  the  mother  of  the 
lessor  of  the  plaintiff  continued  in  possessioo 
bf  the  premises  in  question,  as  tenant  at  will  to 
the  lessor  of  the  plaintiff,  until  her  death  in 
July  1832.  Upon  the  decease  of  the  mother, 
the  defendant  without  any  title  took  possesion 
of  the  premises,  and  continued  in  such  posses- 
sion until  the  action  was  brought,  not  as  i^t, 
but  adversely  to  the  lessor  of  the  plaiatiff. 
The  plaintiff  having  had  a  verdict,  the  matter 
was  brought  before  the  court  upon  a  role  to 
enter  a  verdict  for  the  defendant,  or  a  nonsuit 


•  Doe  dem.  Etans  v.  Page,  5  Q.  B.  767. 
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The  3&  4  Will.  4  c.  27,  ■.  2^  enacts,  that  no. 
person  shall  bring  any  action  to  recover  any 
land,  but  within  twenty  years  after  the  right  to 
bring  BQcfa  action  shall  first  have  accrued; 
and  by  the  7th  section,  it  is  enacted,  that 
when  any  perMm  shall  be  in  possession  of  any 
land,  as  tenant  at  will,  the  right  of  the  person 
entitled  subject  thereto,  to  bring  an  action  to 
recover  such  land,  shall  be  deemed  to  have 
&Bt  accmed,  either  at  the  detemunation  of 
such  tenancy,  or  at  the  exjuration  of  one  year 
next  after  Uie  commencement  of  such  tenancy, 
at  which  time  such  tenancy  shall  be  deemed  to 
have  determined. 

The  contention  on  the  part  of  the  defendant 
was,  that  section  2  was  retrospective,  and  that 
as  section  2,  explained  by  section  7,  limited  the 
right  to  recover  to  twenty  years  from  either 
the  determination  of  the  tenancy  at  will,  or  the 
end  of  a  year  from  its  commencement,  which - 
crcr  may  have  first  occurred,  and  the  plaintiff 
had  not  exercised  his  right  to  bring  an  action, 
within  twenty  years  after  the  month  of  No- 
vmber  1817,  wiien  one  year  expired,  after  the 
commencement  of  the  tenancy,  he  was  now 
barred  by  the  operation  of  the  statute.   To  this 
itwas  replied,  on  behalf  of  the  plaintiff,  that 
the  act  3  &  4  Will.  4,  passed  on  the  24th  July, 
1833,  whilst  the  tenant  at  will  (the  plaintiff^s 
mother)  died  in   1832,  and  that  the  words, 
"shall  be,'*  in  the 7th  section  could  not  refer 
to  a  tenancy  which  had  expired  before  the 
act  passed.    The  case  was  distinguished  from 
IVnerv.  Doe  dem  Bennett,^  because  in  that 
case  a  tenancy  at  will  was  in  existence  when 
the  statute  passed ;  and  it  was  observed,  that 
the  construction  contended  for  by  the  defend- 
ant woatd  destroy  rights  existing  at  the  time  of 
passing  the  statute,  as  a  tenancy  at  ynU  of 
more  than  one-and-twenty  years*  standing  ex- 
isted at  that  time. 

After  time  had  been  tjrfcen  for  consider- 
ation, Lord  Denman,  C.  J.,  delivered  the 
judgment  of  the  court,  and  in  so  doing 
observed,  that  the  tenant  at  will  died  one 
year  before  the  passing  of  the  act,  and  if 
the  act  had  not  been  passed  the  lessor  of 
tile  plaintiff  would  clearly  have  been  in 
time  with  his  ejectment,  as    the  period 
when  his  right  accrued  would   have  been 
calcalatcd  from  the  death  of  tbe  tenant  at 
will  in  July  1832,  when  the  tenancy  de- 
termined, and   not    in   November   1817, 
being  the  expiration  of  a  year  next  afler 
the  determination  of  the  tenancy,  as  pro- 
vided by  section  7.    IT  that  section  was  ap- 
plicable to  the  present  case,  the  lessor  of 
the  plaintiff  was  too  late,  as  the  right  of 
the  lessor  of  the  plaintiff  accrticd  in  1817, 
more  than  twenty  years  before  the  eject- 
went  was  brought.      The  court  was   of 
opinion,  bowever,  that  the  7th  section  only 


Applied  to  casea  ftf  tenancies  At  wUl  exist- 
ing at  tl>e  time  the  Act  passed,  or  subse- 


quently ;  and  that  it  did  not  apply  t»  oaaes 
wheve  the  tenancy  at  will  had  been  de- 
termined before  the  passing  of  tire  act. 
The  7th  section  in  its  terms  was  only 
applicable  to  the  case  of  a  future,  or  at 
most  of  an  existing  tenancy  at  will,  and 
not  to  the  case  of  a  tenancy  at  will  whidi 
had  been  determined  and  was  not  existing 
when  the  act  passed.  1 1  was  also  observed, 
that  a  different  construction  would  cause 
great  hardship,  for  a  person  who,  as  tlte 
law  stood  before  the  passing  of  the  act, 
had  ample  time  to  recover  property  wlTi§h 
might  be  undoubtedly  his,  would  by  the 
sudden  operation  of  the  statute,  be  deprived 
of  the  means  of  assertinjr  his  right,  thefe 
being  no  clause  for  the  postponement  t>f 
the  operation  of  the  statute  for  such. a 
period  as  would  enable  persons  who  would 
be  otherwise  affected  by  it,  to  assert  their 
rights.  Upon  these  considerations  the 
court  gave  judgment  for  the  plaintiff,  aad 
discharged  the  defendant's  rule. 


NEW  BILLS  IN  PARLIAMENT. 

DUTIES   OF  CONSTABLES,   JURORS,  A»D 
CLERKS  OP  THE  PEACE. 


*  In  error,  9  M.  &  W.  643,  same  case  in  the 
Sidtequnr,  7  M.^  W.  226. 


By  the  7  &  8  Vict.  c.  33,  high  constables 
are  relieved  from  attending  at  the  quar^r 
sessions  of  the  peace  of  their  several  counties 
in  certain  cases,  and  from  the  performaace  »of 
certain  other  duties  then  by  law  imposed  on 
them.  The  present  bill  recites,  that  it  is  en- 
tirely expedient  to  relieve  high  constables  from 
attending  at  such  sessions,  and  at  the  courU.of 
assize  and  general  gaol  delivery,  and  from  the 
performance  of  certain  other  duties  ai  present 
by  law  imposed  on  them.  It  is  therefore  pro- 
posed to  enact—  ,      ,  ^      ,_j 

1.  That  the  high  constables  of  each  hundred, 

borough,  liberty,  lathe,  wapentake,  or  other 
like  district,  shall  be  entirely  exempted  and 
relieved  from  attendance,  by  virtue  of  their 
office  of  high  constable,  at  the  quarter  sessions 
of  the  peace  of  their  several  counties,  and  at  the 
courts  of  assize  and  general  gaol  delivery, 

2.  That  so  much  of  6  Geo.  4,  c  60,  asTe- 
quires  the  clerk  of  the  peace  in  everj'  county, 
riding,  and  division  in  England  and  Wales,  to 
issue  and  deliver  hie  warrant  to  the  high  con- 
stables of  each  hundred,  lathe,  wapentake,  or 
other  like  district  (s.  4),  and  so  much  of  the 
said  act  as  inquires  such  clerk  of  the  peace  to 
annex  printed  forms  of  precepte  and  retunis  to 
his  said  warrant  (s.  5),  and  also  so  much  and 
all  such  parts  of  the  said  act  as  imposes  any 
duties  or  penalties  whatever  on  such  constables, 
or  requires  them  to  do  or  perform  any  act, 
matter,  or  thing,  shall  be  repealed  (ss.  6, 10, 
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3.  That  the  clerk  of  the  peace  la  every  ^oohty, 
Tiding,  and  division  in  Enfflaach  add  Wales, 
ahall  within  the  first  week  of  July  ineretiyyear 
issue  his  warrant  to  the  ckuKhwardens  and 
overseers  of  the  poor  of  th^  severed  parishes, 
and  to  the  overseers  of  the  poor  of  the  several 
townships, within  his  county, riding,  or  dlnsipn, 
requiring  them  by  such  warrant  to  prepafreatjd 
make  out,  before  the  first  day  of  S^i^mber 
then  next  ensuing,  a  true  list  of  «11  jnen 
residing  witbin  their  respective  parisbes  and 
townslups,  qualified  and  liable  -to  eerve.  on 
juries,  according  to  the  lastoreciiHed  SfPtr  ai^d 
also  to  perform  and  comply  with  Ml  oth^  the 
requisitions  in  the  said  warrant  contained. 

4.  Clerk  of  the  peace  to  annex  printed  forms 
of  returns  to  his  warrant.  6  Oeo.  4,  c.  50,  s.  5. 
6.  Notice  of  pettv  sessions  to  be  held  in  the 
last  week  of  September  to  be  givistt  to  church- 
wardens and  overseers  by  petty  aesaioBs  ckrks* 
6  Geo.  4,  c.  50,  a.  10. 

6.  lists,  after  allowance  by  petty  sessions,  to 
be  forwarded  by  clerk  of  petty  sessions  to 
clerks  of  the  peace.     6  Geo.  4,  c.  50,  s.  10. 

7.  Lists  to  oe  kept  by  clerk  of  the  peace,  and 
jurors'  book  to  be  delivered  to  the  snerifp.  6 
Geo.  4,  e.  50,  a.  1% 

8.  Doubts  being  entertained  aa  to  the  con- 
struction of  so  mucb  of  the  5  Geo»  4,.  c.  50, 
a.  1,  as  relates  to  the  qualification  of  persons 
being  householders  rated  or  assessed  to  the 
poor,  and  it  being  expedient  to  ren^ove  such 
doubts,  it  is  proposed  to  enadt,  'I1iai  any  person 
who,  being  a  householder,  shall  bb  rated  or 
assessed  to  the  poof  rate  in  tlbe  county  of  Mid 
dieses,  on  a  value  of  not  leas  diam  'ioL  or  in 
any  other  county  on  %  value  of  not.  lesn  t\mn 
20/.  for  or  in  respect  of  any  property.wbntsoi- 
ever,  (without  regard  to  the  spn^  at  wnicH  such 
person  may  be  rated  iii  respect  ot  kn  hbuse,) 
shall  be  qualified  and  liable  to  serve  on ,  juries 
according  to  the  int^l  and  meaning  o7!9id  sair 
act.  ^>  •    ^• 

9.  That  the  elerk  to  the  speeial  aetsiotfs,  and^ 
also  the  steward  or  other  omqer.  or  p^raoQ  pre- 
aidiog  at  any  court  ket  or  otUercpurt  at  which 
any  nigh  constable  of  a  hundred,  poropga«  li- 
berty, lathe,  wapentake,  or  other  like  oistiict  shal^ 
be  appointed,  snail,  withiA  seren  days  after  each 
appomtment  of  any  soch>hi^hconstMe;tnake 
out,  and  send  by  poet  ta  tbe  ct*k  of  the  peace, 
in  every  Dpii]ity,niling^  and  division  in'England 
tnd  Wales^  a  return  in  writing  of  then^^eand 
leaidence  of  the  person  so  appointed,  with  the 
date  and  term  of  his  appointment,  and  the  name 
of  the  hundred,  borough,  liberty,  lathe,  wapen- 
take, or  other  like  district  for  which  he  is  so 
appointed  ;  which  return  shall  be  preserved  by 
such  clerk  of  the  peace  among  the  records  of 
the  sessions. 

10.  Act  to  be  construed  with  6  Geo.  4«  c.  50. 


QUESTIONS   AT  THE  EXAMIr 

NATION. 

HiL4RY  Tbrh,  1846. 

I.  Preliminary^ 

Where,  and  with  whoni|did  you  serve 

}  our  clerkship  ? 


State  the  particular  branch  or  brandies 
of  the  law  to  which  you  have  principally 
applied  yours^rdurtng  your  cletkship. 

Mention  some  of  the  prihcipnl  low  booiss 
^hicb  yod hiav*  HeadaMatiidied. 

Have  you  attended  Btiy>^aiid  what  law 
lectures?    .  ^^  .  .,-.,../>  All 

Hc€  ofA9Votvcb^    ^,.^ .  . 
Name  thei  dlfeir^nt  kir^dsi  of  iic^Ioiu  at 
common  law,  and  bo^  thiey,  fUfit^J;*  gi 

Within  what  tiine^iwisf  a4.. application 
we  made  to  set  aside  an  award? 

What  is  the  usnal  co.ur«e  tQ-be^purwed, 
where  a  deed  or  document -required  ftr 
the  purpose  of  the  cau^  ^  in  the  possession 
of  the  adverse  party,  anjj  if  net  produced, 
to  enable  secondary  evidence,  to  he  given 
of  its  contents?. 

How  is  time  computed  on  a  cause?  V 
a  party  has  four  daya.  from  Tuesday  the 
tenth,  when  does  it  expire  ? 

Can  landlords  distrain  the  property  of  a 
third  person  for  rent  ijue  fron^  their  own 
tenanu,  and  are  there  a^  ^J^:ej>jliow?  wd 
»^ppope  they  «^«  iqftplpmwtf».Qf]tf^?»lM»* 
then?    .  .  ^       ,    .    . 

State  shorjlty  the  fiatiure  of  repleviD,  Us 
1^^  and  the.mcyle  of  proceeding. ., 

After  what  period  trill  a .  deed  prove 
itself?.:  ,  .     ..  ,.^    _    :   . 

What  is  the  proper  mode  to  pTpceed 
against  a  wilful  trtap^^a/i^  ^^^^J^  da- 
fiagej^aretui^derf^^  .?.,.,  nr.  > 
,g  In  what,  cap^  w^  a  jsri tn^Si  bk?  epi^^nw 
;d  ;^qt^ithaW\wling.h|e.wy  be  iqter^te^^and 
how  will  the  judgi^etnt  40.  thi^f«»Jl  <>B^1® 
&r,or  .f  g^iivst  him  ifl.^ny  ful^f  <|999^  l»i" 
. ,  \iVhat  .<li)«ffil«^^y/»  Sf:  T W W  f^  *  <5W^ 
from  year  to  year  liable  to  mak^  iQod  4n 
irfspe^  4rf;A4P;)e^fliag?^  1^  19  ^\v^  n 

In  what  tases  may  th^.partf  ;^al^^exr• 
cation  before  judgpaen^on.trial.  inqni^tiom 
warrant. qf.  attorney*  ot  cognovit?  a^d 
how  oiii^  he  pro<?e^  in  ^^  caaea? 

Huw  must  you  proceed,  ta  .keep,  a  debt 
alive,  where  the  Statute  of  X.iii|ifaU^DS 
would  oth^wiae  run-? 

If  a  landlord  lets  a  house  on  an  agi^e- 
ment,  and  the  teni^nt  run*  away,  leaving 
np  auflScient  property  on  the  premises  to 
pay  the  rent*  how  is  the  landlord  to  obtain 
possession  so  aa  to  put  an  end  tp  thei^ee* 
ment?  and  how  wpulc)  the  case  be  altered 
by  the  tenant  accreting  himself  on  the 
premises  and  shutting  them  up  ? 

Under  the  Tithe  Commutetion  Act,  to 
whom  is  the  tithe  owner  to  apply  in  the 
first  instance  for  his  rent  charge  ?  and,  if 
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not  paid*  what  proeeedings  must  he  adept, 
and  Bgainat  whom? 

For  what  damages  are  hundredors  now 
]iable»and  what  steps  must  be  taken  to  en- 
force the  iel«im»  aod  are  any  previous  steps 
necessary  to  action  ? 

III.  Conveyancing.  ' 

What  words  of  lirojtation  are  ordinarily 
«isedtocre|ite  the  following  estates,  viz. : — 
esu((^in'taif  male;  estate  in  titif ;  eirtate  in 
■tail  mai^  Special;  estate  in  tail  special; 
estate  in  feis;  estate  for  life;  estate  for 
years? 

Designate  the  several  partsof  a  convey- 
ance from  A.  seised  in  fee  to  B.  in  fee. 
Is  there  Ktty  and  what  formal  difference, 
suppotdng  A.  to  have  taken  the  estate  by 
descent  fVom  his  father  or  other  ancestor  ? 
Does  a  term  ever  and  when  become  at* 
tendant  iipon  the  ihhentance  without  an 
actual  asiiignment  to  attend  ? 

A.  and  B.  contract  for  the  ^e  and  pur- 
chase of  an  eftatCt  partly  freehold,  partly 
copyhold,  and  partly  leasehold^  ih  Middle- 
lex,  andio  delivei^  the  contract  to  their 
reipectivie  ivolicitors  to  carry  the  sale  and 
purchase  into  effect :  state  the  various  pro- 
ceedings of  the  solicitors  down  to  the  time 
of  completion  respectively  fbr  their  clients, 
and  the  order  ana  coarse  of  such  p>roeeed«- 
ings,  and  a^  whose  expense  they  are 
takcnl'    "  *   ' 

What  is  aii  escrow  f 

Can  an  estate  in  -  joint  tenancy  be 
•cvriied,  inld  hov,  and  by  whom'  ?       * 

What  tf  W  contingent  remainder  f  Show 
the  technical  ijr^at  ion  of  one. 

WHSt  ii  the  ffiSerence,  if  any,  between 
an  estafe.tt  t^eriiion  and  an  estate  In  re- 
Bslndfer'?'      '  I     ' 

What  is'an'^^tate  in  coparceny,  and 
how  does  ft  arise  r 

A.  by  bi^giiin'  atid  sale,  duly  enrolled, 

conveys  tii  B.  and.  his  heirs,  to  th^  use  of 

C.  and  hU  heirs,  in  trust  for  D.  and  his 

.   heira  :  what  estates  Of  interests  do  B.,  C, 

and  D.,i^speQtWely  take  ?. 

A.  seised  in  fee  flemise?  to  B.  for  a  term, 
in  mortgage ;  A.  then  mortgages  the  equity 
of  redemption  to  C.  in  fee ;  A.  next  |)ays 
off  B.  s  mortgage,  and  desires  to  merge 
B.*8  term  :  bow  is  this  to  be  effected  ? 

Are  the  freehold  estates  of  a  deceased 
person  liable  in  the  hands  of  the  heir,  or 
devisee,  to  any  and  what  debts  of  the  an- 
cestor or  testator  ? 

Is  a  husband  entitled  to  any  and  wliat  es-, 
tate  or  interest  in  the  freehold  of  his  de- 
ceased wife  ? 


What  do  you  understand  by  the  word 
''  hereditamei^  ?*'  and  what  will  pass  by  it 
in  a  deed  t 

A.  contracts  for  the  purchase  of  a  fee- 
simple  estate,  and  dies  hitestate  before 
completion :  who  is  entitled  to  the  benefi;t 
of  the  contract,  and  out  of  what  fund  is 
the  purchase  money  to  be  paid? 

IV.  Equity,  bnd  Prae^ce  of  the  Courts. 

State  some  of  the  cases  In  which  a  bill 
in  equity  for  an  account  wjU  lie. 

State  the  essential  ingredients  in  con- 
tracts or  agreements  which  are  required  to 
obtain  specific  performance  in  a  court  of 
equity. 

If  A«,  supposing  he  lias  the  right,  enter 
into  a  written  agreement  for  sale  of  an  es- 
tate to  B.,  which  estate  belongs  to  C,  will 
B.  in  a  bill  ibr  specific  performance  filed 
against  A.  and  C.  be  entitled  to  a  decree  ? 

If  a  trustee  become  lunatic^  what  relief 
can  the  ces^ffi  ^ri<«  irtfs^  obtain  ? 

Whf  n  a  trustee  who  has  been  appointed 
by  deed,  aod  has  accepted  the  Uust,  re*- 
fuses  to  act,  what  is  the  proper  course  to 
be  pur;iued  to  obtain  an  execution  of  the 
trust? 

What  ren^edy  does  a  court  of  equity  af- 
ford to  creditors  of  deceased  persons  ?.    . 

What  remedy  has  one  partner  against 
his  copartner  whom  he  accuses  of  breach 
of  the  copartnership  deed  ? 

In  what  case* will  the  Cowt  of  Chan- 
eery  appoint  a  receiver  "of  re^l  or  personal 
estate?       .  ,  .     . 

Haw  W9t44  J0M'Pr<9C«#<^  4<>^htain  pay- 
ment of  a  legacy  charged  on  a  real  estate  ? 

What  isa  bill  of  foteciosur^  ? 

What  is  a  bill  of  ditepvery  ? 
.    Can    persons    reriding    in    a   foreign 
country  take  proceedings  in  the  English 
Court  of  Chanoery  ? 

>Vhajt  is  the .  proce^ing  to  compel  a 
corporation  to  answer  a  bill  in  equity  ? 
.  State  the  modeof  compelling  appearance 
and  answer  to  a  bill  against  a  private  indi- 
vidualy  a  member  of  parlhmient,  and  a 
peer. 

How  is  evidence  given  in  a  chancery 
suit? 

V.  ^Bankruptcy,  and  Practice  of  the  Courti. 

What  description  of  persons  are  subject 
to  the  jurisdiction  of  the  bankruptcy  laws  ? 
Are  fanners  included  in  the  list? 

Are  clergymen  prohibited  from  trading, 
and  is  the  legality  of  the  trading  in  tlus 
and  other  cases  material  as  an  exemption  . 
from  the  bankruptcy  laws  ? 
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Are  femmes  covert 
to  be  made  baniarupu  ? 
rules  as  to  both  ? 

What  acts  of  a  trader,  with  aoy  and 
what  intent  concerning  his  creditors^  are 
deemed  acts  of  bankruptcy  ? 

What  are  the  necessary  facts  to  be  as- 
certained, and  steps  to  be  taken  previous 
to  striking  a  docket  ? 

State  the  amount  required  for  a  petition- 
ing creditor's  debt  in  the  case  of  a  single 
creditor,  of  two  creditors  not  being  part- 
ners, and  of  three  or  more  creditors  not 
being  partners,  and  under  what  statute. 

Within  what  time  must  an  act  of  bank- 
ruptcy be  committed  to  support  a  fiat, 
and  will  the  fact  of  its  being  a  concerted 
act  invalidate  the  fiat  ? 

Will  an  equitable  debt  support  a  fiat  ? 
and  describe  what  is  meant  by  an  equitable 
debt? 

Can  a  country  fiat  be  obtained  against 
a  London  trader,  and  a  London  fiat  against 
a  trader  in  the  country,  and  what  is  the 
practice  when  such  is  desired  in  each 
case? 

Is  a  trader  entitled  to  any  and  what 
notice  of  the  adjudication  of  bankruptcy, 
and  to  any  and  what  time  to  dispute  the 
same  ? 

By  whom  are  assignees  of  the  bankrupt's 
estate  chosen  ?  and  who  may  vote  in  such 
choice  ? 

Are  the  assignees  liable  to  pay  the  so- 
licitor's bill  for  obtaining  and  prosecuting 
the  fiat  up  to  the  choice  of  assignees,  and 
are  they  personally  liable  after  choice? 

Is  there  any  preference,  and  to  what  ex- 
tent, over  the  other  creditors  allowed  to  a 
landlord  for  rent  ? 

If  a  bankrupt  be  holder  of  leasehold 
premises  which  are  not  likely  to  be  bene- 
ficial to  the  estate,  what  coarse  must  the 
landlord  and  assignees  respectively  take 
in  regard  to  the  property  ? 

Explain  what  is  meant  by  a  right  of 
stoppage  in  tramiiu,  and  in  what  case  it 
be  exercised  ? 


VL  Crimmal  Lm0,  and  Proeeadin^  b^ 
MngiMtrmt4§. 

State  the  mode  of  preferriDg,  and 
shortly,  the  material  parts  <^  an  indictment. 

State  in  what  cases  a  motion  is  made 
for  arrest  of  judgment,  and  within  what 
time.  Is  it  necessary  the  defendant  should 
be  present  upon  motion  made,  and  if  so, 
why? 

Are  there  any  and  what  cases  in  whidi  a 
prosecutor  can  claim  costs  of  a  d^endant? 

State  generally  in  what  cases  a  certio- 
rari  may  be  moved  for. 

State  the  mode  of  application,  and  what 
is  required  of  the  party  applying  for  a 
writ  of  certiorari,  either  prosecutor  or  de- 
fendant ? 

State  in  what  cases  leave  to  exhibit  ar- 
ticles of  the  peace  is  applied  for. 

State  the  mode  of  application,  die  ma- 
terial allegations  necessary,  and  wbatwiH 
be  required  of  the  party  against  whom  the 
application  is  made,  if  application  granted. 

Can  the  party  against  whom  the  articles 
are  exhibited  controvert  the  statement; 
and  if  he  is  bound  to  submit,  what  is  the 
remedy  if  the  statement  is  untroe  ? 

State  shortly  the  natnre  of  the  writ  of 
Quo  Warranto,  in  what  cases  it  is  usually 
applied  for,  within  what  time^  and  upon 
whose  application. 

State  in  what  cases  a  Habeas  Corpui  to 
bail  a  prisoner  is  applied  for,  and,  shortly, 
the  mode  of  proceeding. 

State  the  mode  of  compelling  magistratei 
to  hear  cases,  within  what  time  the  appli- 
cation should  be  made ;  and  are  they  sub- 
ject to  payment  of  costs  for  having  refused 
to  adjudicate? 

Can  magistrates  compel  the  attendanoe 
of  witnesses,  and  by  what  process  ? 

By  whom  are  magistrates  appointed, 
and  how  removed? 

State  the  difference  between  burglaiy  and 
larceny ;  and  whether  there  is  any,  and 
what,  difference  in  the  punishment  ? 

What  are  the  different  modes  by  which 
a  parochial  settlement  cm  now  be  gained  ? 


APPUCATIONS  FOR  ADMISSION  AS  ATTORNEYS. 
Easter  Term,  1846. 
[Concluded  from  pa^s  286>  oa^e.] 


CUrh^  Names  and  Residences* 
Harris,  Frederick,  4,  Grafton  Street  Fitsroy 

Square ;  and  Abton  near  Birmingham 
Hodg[8on,  George,  Great  Driffield    . 
Hippisley,  Robert  Townsendy^^ThaviesInn'; 

Taunton;  and  Norfolk  Street,  Strand      ^ 


jfu  whom  Jtrttcted^  Asst^/nedf  cpCm 

Henry  Witton  Tjmdall,  Birmingham 
Richard  Jennings,  Great  Driflidd 

John  Foy  Rees,  Taunton 
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Hand  Henry,  12»  Wakefield  Street,  Regent 

Square;  Hertford  (Cheshire) ;  and  Essex     Thomas  Ives  Brayne  Hostage^  Castle  North* 

Street wich 

Hick,  John  George,  4,  Wharton  Street,  Lloyd 

Sqtiare,    Pentonviile ;    Stokesley ;   and 

Pimlico Henry  Hick,  Stokesley 

Heath,  John  Massey,  Theberton  Street,  Gib- 
son Square ;  and  Sekford  Street      .        .  George  Vincent,  King's  Bench  Walk 
Harris,  Albert  Domett,  111,  Rqg^nt  Street, 

Lambeth Frederick  Carritt,  Basinghall  Street 

Hichens,  William,  jmi.,  27,  Gamanlt  Flace, 

Middleton  Square;  and  St.  Ives      .        .  William  Hichens,  St  Ives 
Hulme,  Joseph,  12,  Wakefield  Street,  Regent     Charles  William  Potts,  Chester 

Square ;  Chester ;  and  Essex  Street        •       John  H.  Adams,  Old  Jewry  Chambers 
Hicks,  Leonard  Hopwood,  Paddock  Lodge, 

Junction  Road,  Kentish  Town;  Gray's 

Inn  Square Leonard  Hicks,  Gray's  Inn  Square 

Hinton,  Richard  Thomas,  Camden  Terrace,     Humphrey  Hinton,  Wenlock 

Camden  Town Robert  H.  Baines,  Gray's  Inn  Square 

Jones,  John,  Newark-upon-Trent;  and  Stam-     Thomas  Fowke  A.  Bamaby,  Newark-npon- 

ford Trent 

Jones,  William  Halse  Gatty,  7,  Crosby  Sq.     •   William  Jones,  Crosby  Square 
Jones,   Thomas,  37,  Upper  Albany  Street,     John  Jones,  Chorley 

Regent's  Park ;  Chorley;  Moreton  Terrace       Edward  D.  Stanton,  Chorley 
Jolley  James  Hatch,  1,  Upper  Stamford  St., 

Blackfriars'  Road John  Gilbert  Meymott,  Black&iars'  Road 

Knapp,  John,  31,  Charles  Street,  City  Road ; 

and  Worcester  .        .  .        .  Charles  Pidcock,  Worcester 

Kng,  William  Difnhara,  119,  Stanhope  Street, 

Momington  Crescent;  St.  Austell;  and 

CameUbrd William  Shilson,  St.  Austell 

Lawrence,  George,  2,  Norwood  Place,  Ken- 
sington    Frederic  John  Reed,  Friday  Street 

Uwis,  Charles  Edward,  65,  Upper  Stamford 

Street Henry  Compigne,  Bucklersbnry 

Lambert,  Alfred,  13,  Upper  Stamford  Street    .  John  Iliffe,  Bedford  Row 
Moon,  William,  10,  Fortess  Terrace,  Kentish 

Town;  and  Gumming  Street    .        .        .  William  Harris,  Stone  BnildingB 
Moore,  Robert  Bendle,  Carlisle       .        .        .  Robert  Bendle,  Carlisle 

Robert  Toulmtn,  Staple  Inn 
James  Mounsey,  Carlisle 
Marston,  Richard,  Ludlow     «...  William  Urwick,  Ludlow 
Mason,  Charles,  307,   High  Holbom;   and 

Uttoxeter Adlard  Wclby,  Uttoxeter 

Manby,  Edward,  21,  Wakefield  Street,  Regent 

»i)uare;  Wolverhampton;  and  Hercules 

Biuldings William  Manby,  Wolverhampton 

Mantell,  Alexander  Houstoun,  59>  Burton 

Crescent;  and  Parringdon       .        .        .  John  William  Wall,  Devizes 
Mote,  Edward,  21,  Penton  Place,  Pentonviile  .   David  William  Wire,  St.  Swithin's  Lane 
Miles,  Thomas,  jun.,  15,  Great  James  Street,     Samuel  Miles,  Leicester 

Bedford  Row;  and  Leicester  .  .       Roger  Miles,  Leicester 

Maddock,  Samuel  H.  Clark,  7>  John  Street, 

Adelphi ;  and  Clifton       ....  Arthur  John  Knapp,  Bristol 

Morris,  Price,  Denbigh Hiomas  Hughes,  Astrad 

Mellor,  William  Jones,  St.  Ives      .        .        .   Benjamin  Aislabie  Greene,  St.  Ires 
Newman,  Samuel,  17,  Chester  Street,  Grosve- 

nor  Place Hervey  Gem,  Idnooln's  Inn  Fields 

Nerill,  Richard,  5,  Princes  Street,  Bedford 

Row;  andTamworth      ....  Robert  NeviD,  Tamworth 
Orchard,  William  Henry,  Homsey ;  Milton- 

on-Thames Edward  Fam,  Gray's  Inn  Square 

Phipps,  Thomas,  5,  Montpellier  Row,  Lambeth  J.  H.  F.  Lewis,  Essex  Street  Strand 
Pope,  John  Woodford,  Exeter        .        .        .  John  Daw,  Exeter 
Prance,  Courtenay  Connell,  Nether  Stowey, 

near  Bridgewater ;  Huntley  Street,  Ply- 
month    Alfred  Hooker,  Plymouth 

^ivscott,  George  Wi]liam,Stourbridge;  Grange 

Row,  Dalston Rowland  Price;  Stourbridge 
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Podmore,  William  Handsley,  52,  Rahere  St., 

Goswell Street;  Birmingham;  and  Spark^ 

brook .  Jesae  Bartktt,  BiRmn|i;bam 

Peake,  William  Frederick,  13,  Hana  Place, 


Sloane  Street;  Upper  Eaton  Street ;  and     Thomas  Clarke,  GraTen  Street 

Lower  Belgrave  Place      .        .       .•        •       R.  G.  Clarke,  Craren  Street 

Perham,  John  Isaac,  Redhill,  Wrington  .        .  Thomas  Hbimlin,  RedhiU,  Wci&ston 


Peake,  Henry,  New  Sleaford;  Upper  Eaton 
Street,  Lower  Belgrave  Phce ;  and  Hans 

Place «  Goddard  Jackson,  Wigbeaeh 

Pollard,  William  Darlsy,  Manchester      .        •.  Harrison  Blair,  Manchester 
Phillips,  John  William,  13,  Chadwell  Street; 

and  Haverfordwest Thomas  Gwynn^  Haverfordwest 

Powell,  Edward  Howell,  20,  Newman  Street ; 

and  Ripon Thonuui  Farmery,  Ripon 

Philcox,  James,  jun.,  85,  High  Holbom,  Lin- 
coln's Inn  Fields ;  and  Borwash      •        .  J.  Philcox  and  J.  Baldock,  Burwaah 
Parry,  Thomas,  Carmarthen   ....  Thomas  Williams,  Carmarthen 
Poulton,  Henry,  8,  Lloyd  Street,  lioyd  Sqr.   .  Henry  Danrill,  New  Windsor 
Qnick,  Henry  Brannan,  30,  Gloucester  Cres- 
cent, Regent's  Park         .        .        •        •  James  Dyer,  Ely  Place 
Rogers,  Henry,  8,  Northampton  Place ;  Ca- 

nonbury  Square Edward  Rogers,  Stourbridge 

Rogers,  Henry,  Sheffield        .        .        .        •  Thomas  Wmiam  Rogers,  Sheffield 
Robinson,  Thomas,  Rugeley;  Aldhous  Ter- 
race, Bamsbury  Park      ....  Frederick  Crabb,  Rugeley 
Reynolds,  T.  A.  Fitzgerald,  11,  Calthorpe  St.  .  John  Burt,  St.  Mildred's  Couit 
Ready,  Charles,  Swinton  Street       .        .        •  John  Lewis,  Lewes 
Shuttleworth,    Samuel,    Roseberry   Cottage,     Hennr  Seymour  Weflti»icQtt»  Jg|in  Street,  Bed- 

Hampstead tordKow 

Sherring,  J.  Brodribb,  jun.,  Bristol         .        .  Samuel  Carey,  Bristol 
Shepherd,  Thomas  Richard,  described  in  his 
Articles  as  Thomas  Shepherd » George  St.» 

Portman  Square ;  and  Warrington  .        «  John  Ashton,  Waitiaigton  . 
Smith,  Ralph  Blakelock,  2,  Park  Place  West; 
Gloucester  Gate,  Regent's  Park;    and 

Sheffield Albert  Smith,  Sheffield 

Sharp,  James,  27,  Burton  Crescent;  South* 

ampton J.  C.  Sharp,  Southampton 

SomervUle,  Stafford  Baxter,  Doncaster   .        .  Edmund  Baxter,  Doncaster 
Sworder,  Thomas,  Jun.,  29«  Surrey  Street,     Thoome  Sworder,  sen.,  Hertfiird 

Strand ;  and  Hertford     ....       George  Debenham,  Sateere'  Hall. 
Smith,  Montague  George,  Hemel  Hempsted ;    William  Smith,  Hemel  Hemoeted 
Edinburgh;  and  Carlisle         *        •        •      John  Philip  Dyott,  Uchfieid 

Anthony  Blythe,  Bumham 
Spickett,  Johux  3#  Benyon  Cottages.  Hertford 

Road James  Dolman,  Clifford's  Inn 

Spencer,  Edward  George,  42,  Commerdal 

Road,  Lambeth  :  and  KetgUey       .        .  George  Spencer,  Keighley 
Turner,  Jobn,  7,  TreUock  Terrace,  Pimlico     .  R.  Rushtoh  Preston,  Great  George  Street 

Joseph  Parkes,  Great  George  Street 
Tomlin,    James    Robinson,    3,    Gloucester     Ottlwell  Tomlin,  Richmond,  Yorkshire 

Street,  Queen  Square;  and  Richmond     .  '     Jaines  Williamson,  Verulam  Bnildingi 
Tapper,  Jabes,  42^  High  Street,  Camden  Town  J.  Ilea  Wathen,  Bedford  Square 
Uhthoff,  Edward,  80,  Eburv  Street,  Pimlico ; 

Chelmsford;  and  St.  Petersburgh  Place  .   Robert  Bartlett,  Chehnsford 
Watson,  William,  3,  Shawfield  Street,  Chelsea; 

and  Shrewsbury George  Harpur,  Whitchurch 

Wilkinson,  Samuel,  Walsall  •        .        •        .  John  Forster,  Walsall 
Wilkinson,  Richard,  10,  Rufford's  Row>  Is- 

lington ;  and  Kendal        •        .        •        .  Roger  Moser,  Kendal 
Weymouth,  Thomas  Wyse,  74,  Gower  Street, 

Bedford  Square ;  and  Kingsbridge  .  .  Isaac  WeymouCh,  Kingsbridge 
Wilkin,  Charles,  10,  Spring  Gardens  .  .  James  Wukin,  217>  Piccadilly 
Wilson,  William  Wilfred,  24,  Store  Street ;  '        ' 

and  Warrington William  Beamont,  Warrington 

Whiting,  William,  22,  Noel  Street,  Islington ; 
Lambeth  Terrace;  Highgate  Hill;  and 
Monmouth      •       ^        •       •       «        .  William  Harding  Wright,  Essex  Street 


Superior  Courts:  Lord-Chaneellor. 
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John  Wright^  Ratbbcme  Place 


Wright,  John  Kyme,  18,  Canonbury  Terrace; 

and  Brown's  Terrace       v       •        •        • 
Wheat,  John  James,  4,  iivQipool  Street ;  and 

Naton  Lees John  Wheat,  Sheffield 

Wilson,  James,  }ttn.,'  Crmcetit  Place  r  I^w  •        "       * 

Bridge  Street;  and  LiT«rpool  .    '   V    "  .  Joseph  Mallaby,  Liverpool 
Wilson,  Benjatnto,  MiUfctfil^lotite,  £ilttoii«0ii  Wilbam  P;  BflHAett,  Nichohs  Lane 
Wendon,  George^  Dursley      ....   Ribbarfl  Tabrab,  Calnbrldffe  - 

Johh  Vitard,  D^ireiey 
Wilde,  John  Thomatii  5,  LiM&8tnet»  Liice»ter 

Square ;  and  BHAtol     '  '•'       .        •       \-  James  Thonia»  WoMheiiee;  Leominster. 
Weigall,  J.  Charles  Edwards,  13,  Michael's  '    ' 

Flace;  BrbAtipbon'  =  >  '  <  .        .        •  Thomas  Henry  Dixon,  New  Boswell  Coort 

'AHa&d  io  Iht'IMt  pursuant  to  Judges*  Order, 


Fiske,  £dwted^^Bi«wi<.  s;  MontpeHiep  Street, 

Brompton ;  Norwich ;  «md  Kessingland  « 
Holmes,  Richard^  jbn.y  26,.  Surrey  Street, 

Strand 

Watson,  George  Steward;  T^  Bafiingbcdl  St  f 

28,    Bedford   Place;    Bedford    House, 

Kentish  Tow» ;  and  Gtoupeeter  Place 
Shafto,  GeorlftrlMttDnft  Durham    .  <     .        . 

Erratum, — p.  284,  for  James  l5ay  i'ead  James  Dr^. 


Robert  Ftske,  Beiecles 

R.  £.  Burroughs,  Norwich 
Richard  Holmes,  Aruidel 

Thomas  C.  Campbell,  Baser  Street,  Strand 


J.  Heapy  Watson,  BasinghaD  Street 
John  Burrell,  Durliam. 


■■i.'f  .'  )  -■  \.*   I'M      '? n — r 

RECENT  DECISIONS   IN  TUB  SUPEX 
^''^  'lriOtttX)tJRTS, 

UPOaTXD    BT    BAUUSTSaS    OP   THB    aBVBRAl 
COOBTS. 

ILorH  •taatcHaiV    »•  v- '       -? 

ORDERS  67,  68,  AND  69,  1845.--8PBCIAL 
LRAVR  TO  AMBND  AVTKB  RBPUCATION.— 
APPIDAVITS  IN  SUPPORT.     '  "   * 

AppHcationfor  speeia^imikto^iti^tet^di'  under 
tkeabove  orders^mmiin  the  firm  li^stttkoe 
he  made  t4"iks^Mi9teri  tmd  4he  rcfcitdQ? 
ufidinUh^/tmMt^HierphifHifiismtadie  to 
jam,  mum'te^jMd^  B^:tM  foUeiiet,  e»d  ftM 
not  hy  the  j9lertlR-oltm#»  ^a^  wmHuotsthe 


PRNDING  an  information,  by  the,  Attorney- 
General,  against ?Ki  Tr'mtees  of  tie' Reading 
Charity,  the  governora^.  of.  Chri3t*8  Hospital 
filed  a  cross  bill ;  ah'd'/ iiftlE*r  Vdilibalion,  obi 
tainedMfti  i^b'Vi'ce'-CTinceMbr  ofEnghttid  i 
^al  orflcr  fot  leaW  to  atnend  theit  bill,  upon 
the  affidavit' djt'tlleif  soTichdr^  conforniablc  with 
onier  JT*,  and'  upon  an'  affidavit  by  his  cl^k, 
having  the  managotiieiit  oiF  this  a'uit,  to  tfce '  er- 
fect  required  by  order  68.,      . 

Mr.  BetheU  an*  Mr.  SeUyn,  on  behalf  of 
the  Reading  Charity^  moved  to  discharge  the 
Vice-Chancellor's  t5rder,  and  contended;  first^ 
that  the  application  for  leave  tb  amend  Should 
pave  been  made  to  the  ]^aster^  to  whom  the 
jumdiction  of  the  court  in  such  matters  was 
transferred  by  3  &  4  Wm.  4^  c.  94,  98-  13  & 
l-*.  Secondly,  that  the  further  affidavit  under 
the  new  order  68,  •'showing  that  the  matter  of 
the  proposed  amendment  is  material,  and  could 
Dot,  with  reasonable'  diligence,  huve  been 
*»n«r  introduced,"  had  not  been  made  by  the 
•oliolor,  as  requiied  by  the  new  order  69. 


And,  thirdly,  that  reasonable  diligence  had 
not  been  used*.  They  cited  Fhillvas  v.  Godi^r. 
i  Hare,  40  J  Daiwers  Chancery  Practice,  Mr. 
He^dlam'a  edition,  voL  I,  p.  391;  lAoyd  r^. 
Wait',  4  Myl.  &  Cr.  257  ;  Smth  v.  Webster,  3 
Myl.  &  Gr.  244;  and  in  reply,  WiwiaU  v.. 
Featha:stoHehaugis  9  Jur.  1054  (and  31  L.  0- 
199.)     '     ,  ' 

Mr.  James  Parker,  and  Mr.  Freehng, 
for  Christ's  Hospitol,  urged— First,  that  aa 
more  than  six  weeks  had  elapsed  since  suffix 
cient  answer  to  tl^eir  bill  Bad  been  pnt  in,  the 
Master  had  ifto  jiowcr  tb  grtmt  the  required 
leave*;  "and  (haC^  therefore  it  became  accessary 
to  apply  smcially  to  the  court.  Lkiyd  v.  Wait, 
(a^^pAyrmddeMy.  NetiUe,Bnd  StAcklandy. 
Strickland,  4  Beav.^8, 146;  Wimborne  Union 
V,  Massif^,  7  Beav,  309 ;  Depn  v.  Hickinbotham, 
4  Hare,  302;  MatcMtt  r.  Pafmef,  10  Sim • 
241;  Bertqlacci  v,  Johnstone,  2  Hare,'632j 
Attm^e^'UHera^  v.  Fishmonger's  Company, .  4 
Myl.  ^  Cr;  I.  Secondly,  thai  the  courts  had 
detdtttiitied  not  to^  give  the  ^ew  Orders  retro- 
spective effisct,  if  parties  would  thcfeby  be  djs- 
pnved  (Vf 'any  advantage,'  they  might  havte 
cained ;  and '  thus  the  plaintifis,  though  they 
had  applied  under  the  Netv  Orders,  would '^ot 
be  prejudiced.  Under  the  old  practice,  the 
affidants  required  by  the  13th  and  15th  orders 
of  18*28,  as  amended  in  1831,  and  upon  which 
these- New  Orders  are  based,  were  constantly 
made  by  the  managing  clerks.  [Mr.  Bethelf. 
•*0nly  with  consent."*]  As  to  the  spirit  iir 
which  the  New  Orders  ai^  interpreted,  they 
cited,  FeltKam  v.  Clarke,  Lovell  v.  Blew,  and 
Routledge  v.  Cfibson,  13  Sim.  pp.  491,  492. 
493,  (31  L.  O.  157);  Glover  v.  Poweil,  and 
Tucker  v,  Scudamore,  9  Jtir.  1054  and  1070^ 
Speneerr,  Allen,  (31  L.  0. 157,)  15  Law  JoUr. 
31.  Thirdly,  that  the  delay  had  been  satiafae-^ 
torily  explained.  ^ 


ai8 


St^mior  dmrta  EolU.-^Viet^jChauieilor. 


Mr.  Blount,  for  the  Attorney-General^  was 
understood  to  have  been  favoorable  to  the 
plaintiffs  in  the  court  below,  but  did  not  op- 
pose the  present  appeal. 

The  Lord  Chancellor  was  of  opinion,  that  the 
application  for  leave  to  amend  ought,  in  the 
first  instance^  to  have  been  made  to  the  Master. 
The  13th  and  15th  Orders  of  1828,  as  amended 
in  1831,  have  been  abrogated  by  the  1st,  and 
replaced  by  the  67th  and  68th  of  the  New 
Orders;  but  the  13th  and  14t^ sections  of  the 
act  above  cited,  transferrinjjr  th6  jurisdiction  of 
the  court  to  the  Master's  office,  and  reserving 
only  the  right  of  appeal,  have  not  been  contra- 
yened  by  any  order  of  the  Court  of  Chancery, 
under  the  power  reserved  to  it  in  the  said  act ; 
therefore  they  continue  in  full  force.  On  the 
second  point,  his  lordship  was  of  opinion,  that 
an  affidavit  by  the  managing  clerk  did  not  dis- 
peose  with  the  further  aSSidavit  reocdred  from 
the  solicitor,  by  the  68th  Order ;  tne  words  of 
the  69th  Order  are  explicit.  The  reasonable- 
ness of  the  delay  need  not  be  investigated  in 
thepresent  case. 

The  Vice-Chancellor's  Order  discharged  with 
costs ;  those  of  the  Attomey-Greneru  to  be 
IB  the  cause*    AmendmeDts  to  be  ex-. 


8BBVICB  OF  SUBFGnf  A  QBE  PABTT  OITr  OV 
JURISDICTION.  —  CONBTBUCTIOM  OF  OE- 
HKBL  a3,  ABTI6LB8  1,  2. 

The  court  may  allow  subpana  to  be  wened  on 
a  party  out  of  tkejnritdktum^  im  amf  part 
of  the  country  m  vkieh  he  may  berumng, 
Fbrm  of  the  order. 

Application  was  made  in  this  case  Ux 
leave  to  serve  subposnaon  a  defendant  who  wai 
residing  within  the  precincts  of  Holyrood. 

Mr.  Mojeon,  for  tne  motion,  submitted,  that 
the  order  should  extend  to  service  beyond  the 
precincts. 

The  Master  of  the  Rolls  sud,  he  would  make 
the  order  for  service  in  any  part  of  Scotland. 
The  order  also  should  be  for  the  defendant  to 
appear  within  eight  days  after  service  of  the 
subpoaia,  and  to  answer  within  a  month. 

Mlenkinsop  v.  Blenkinsop.*  January  29, 1846. 


fs  Hospital  Y.  Qramger,  17th,  18th  ,Bnd 
^th  of  Januaij,  1846. 

[The  affidavit  of  the  solicitor  akme,  under 
tboie  orders,  is  not  always  sufficient..  In  At- 
tomey-Oeneralr,  Corporation  of  Plymouth,  the 
Bfaster  of  the  Rolls  required  such  affidavit  to 
be  corroborated  by  that  of  Uie  managing  derk ; 
and  this  decision  was  confirmed  by  the  Lord^ 
Chancellor,  on  appeal,  on  the  20th  of  De- 
cember last. — Rbpobtbb.*] 

Iftallft  Covxt. 

BILL,  DXSMTBSAL  OF. — RBPLICATiON. 

If  after  notice  of  motion  to  dismiss  for  want 
(^prosecution,  the  plaintiff,  in  answer  to 
the  motion,  undertakes  to  file  a  replication, 
the  proper  course  is  for  the  motion  to  stand 
over  tiU  the  next  seal,  at  which  time,  if  re- 
plication have  not  been  filed,  the  court  will 
make  the  order, 
Thb  answer  in  this  case  was  filed  the  5th  of 
Apvil,  1845,  since  which  no  proceedings  had 
been  taken  in  the  cause,  and  a  motion  was  n^ 
made  to  dismiss  the  bill  for  want  of  prosecution ; 
in  answer  to  which  the  counsel  undertook  to 
file  replication. 

The  Master  of  the  RoUs  said  the  order  might 
be  made  at  once,  giving  the  defendant  the  costs 
of  the  motion,  but  the  safer  course  would  be, 
to  let  the  motion  stand  over  till  the  next  seal, 
so  as  to  give  the  plaintiff  the  opportunity  of 
fulfilling  his  undertaking,  and  then  if  no  repli- 
cation should  be  filed,  the  bill  might  be  dis- 
missed. 

Young  v.  Qmnsey,    January  12, 1846. 


VUt4SU»ttll9t  sf  Bntitart. 

PBRSON8  OUT  OF  THB  JURISDICTION.— rai- 
VERSING   NOTB. 

In  this  case  an  appearance  had  been  entered 
for  a  defendaat  resident  in  Ireland,  under  ti» 
4  &  5  Wm.  4»  c.  92  . 

Mr.  Tyrrell  now  moved  lor  aa  order  to  file 
a  traversing  note,  in  the  same  manner  as  if  the 
party  had  been  within  the  jurisdiction.  He 
cited  Godson  v.  Cook,  7  Smb.  Sl9» 

The  Vice-Chancellor  made  the  order. 

Markathy.WUliams.    Dee*  1845. 


*  The  names  of  the  reporters  for  the  Lesal 
Observer  will  be  stated  at  the  dose  of  tb/o 
volume. 


BNLABGUfO  PUBLICATIOM««-VBW  OBDBBS. 

The  court  refused  to  enlarge  jpubEeation,  «eci 

to  a  day  which  caMnot  pottpamBthehsar- 

tag  of  the  canst,  where  there  hedhetnwu^ 

dday  on  the  part  of  the  dtfendaat  in  i^ 

earlier  stages,  and  a  long  period  <^  !■«'; 

pkdned  delay  in  the  examination  qf  ^ 

witnesses,  before  pmblioatiom  passed. 

This  was  an  application  to  enlarge  pibiicar 

tion,  under  the  following  circumstances  i—Voe 

replication  was  filed  on  the  I7th  ci  Jaamj, 

1845.      On  the  11th  of  October  the  plaiatiff 

examined  his  witnesses,  under  a  commisaioo. 

But  the  defendant,  though  he  had  joined  in  the 

commission,  did  not  examine  anjr  witnesies. 

On  the  18th  of  November,  publication  wai  eo- 

larged  by  consent,  to  the  1 9th  of  January,    wi 

the  20th  of  January  the  defendant  applied  to  the 

Master  for  a  further  enhugement  of  publicatioiu 

But  the  Master  held,  that  his  jurisdiction  m 

expired.    The  application  was  supported  bj  an 

affidavit  as  to  the  materiality  of  the  evidence 

and  in  explanation  of  the  delay.  It  stated,  th&t 

up  to  the   beginning  of  October,  1845,  the 

defendant  was  unable  to  go  into  the  examint- 

tion  of  his  witnesses,  in  consequence  of  certain 

documents  havingbcMsn  mislaid,  whidt,  J"*^^' 

were  at  that  time  found,  and  had  been  used  by 

the  plaintifF,  in  the  examination  of  his  witneai^ 

on  the  nth  of  that  month.  The  affidavit  stated 

*  £k  nUatioiMu 


Superior  Cmnrhi 

ibo,  Aat  in  the  latter  part  of  DemnW  last, 
die  defendant  had  been  unable  to  attend  to  this 
•abject,  from  the  pressure  of  rattway  bnsiaess ; 
and  that  though  his  interrogatories  had  been 
fikd  on  the  12th  of  January,  he  was  unable  to 
get  an  appointnaent  from  the  examiner  ttil  the 
7th  of  February.  The  time  to  whieh  he  sought 
to  have  publication  enlarged,  was  the  14th  of 
Febniarj,  before  when  it  was  clear  that  die 
cause  could  not  possibly  come  on  to  be  heard. 
It  appeared  that  two  attachments  had  been 
issued  against  the  defendant,  and  he  had  pro- 
cured the  time  for  answering  to  be  three  times 
enlarged,  before  the  answer  was  obtained.  But 
on  the  other  hand,  the  plaintiff  had  allowed  the 
time  from  January,  1845,  till  the  17th  of  July, 
to  pass  between  the  filing  of  the  answer  and  the 
replication. 

Mr.  /.  Parker  and  Mr.  Moxen^  kfr  theappK- 
cation,  cited  Carrr.Appieyard,  2  M.&C.476; 


Anon.  5  Bea.  92. 

Mr.  BetkM  and  Mr.  BaU,  eontrii,  cited 
Wnmali  y.  Featkerstonehaugk,  Sup.  p.  199; 
ivlueh  they  said  had  been  recognized  by  the 
Lord-Chancellor  in  Ckri$fi  HoepUul  r. 
Grtunger^  10  Jur.  37- 

The  Vtee^ChaneeUef,  after  nodcmg  that  the 
112th  and  113th  of  the  New  Orders  clearly  had 
as  their  o^eet  to  accelerate  the  time  of  publi- 
cation, said.  Then  the  tpesdon  hers  wat,  whether 
a  fit  case  was  brought  forward,  making  it 
jndidally  right  to  relax  die  strict  rigour  of  the 
nh.    Now  it  really  seened  to  him  that  this 
defendant  was   the   pononificalion  of  delay. 
Aad  if  there  was  a  delay  on  the  plaintiff's  part, 
in  pok^  in  hia  repfication,  that  gave  the  de- 
fiBDoant  plenty  of  time  to  prepare.    Then  as  to 
tfaepreisore  of  railway  business,  there  was  no 
satislkctory  explanation  of  why  nothing  was 
done  before  that  pressure  arose.    There  were 
OSes  where  it  might  be  right  to  give  time,  on 
aa  unforeseen  pressure.    But  here  it  might^ 
foreseen  that  it  would  come  at  last,  like  a  thunder 
ttorm.    A  peiaon  cenld  not  be  allowed  to  go 
on  putting  off  all  things  to  the  last,  aad  iben 
ic}f  upon  the  pressure  of  business  as  an  excuse 
tor  his  antecedent  dday.   He  therefore  thought 
tUi  case  diould  be  a  monunaent  to  others  of  the 
cnueouences  of  such  a  course^  and  should  dis- 
BSM  the  motion  with  costs. 

I>BsW  T,  HUL    January  24,  1846. 


IfiiucB's  19encl. 
(Before  the  Four  Judges.) 

'IBADING. — ASSUMPSIT. — ^ALLKGATIOlf    OF 
REQUKST. 

Oft  a  general  protnUe  to  do  a  certain  act  on 
wpieet^  or  within  a  reasonable  time  qfier 
n^uut,  the  declaration  must  show  that  a 
f'fs^f/  has  been  made,  unless  circumstances 
«re  skown  which  render  the  performance  of 
^  contract  impossible,  in  which  case  the 
negation  of  request  becomes  unnecessary, 

^  ^^ertHion  for  breach  qf  promeeqf  mar» 
^^  alleged  a  promise  to  marrg  wUhim  a 
^*«»onable  time  after  request  J  andtkaithe 


defwsBtttSt^  mfiermalnag  fkepreeutSy  I 
risd  another  pereem,  nei  stating  die  fotm 
Ilea  tdsee^amdmot  aUegiugthat  any  reqmet 
to  marry  had  been  made  by  the  pkmHjfi 
The  defendant  pleaded  that  no  request  had 
beenmade> 

HeId,tAe  deck^ationwas  good,andthe  pleabad^ 
The  contract  must  he  taken  with  reference  to 
the  feelings  and  intentions  of  the  parties  at 
the  time  they  entered  into  the  contract,  and 
the  dtfendant,  being  shown  to  have  married 
another  person,  thereby  committed  a  breach 
qfthe  contract,  and  dispensed  with  the  ne 
cessityofan  allegation  qf  request. 

This  was  an  action  of  aasmnpsit  for  breach 
of  promise  of  marriage.  The  declaration  al- 
leged that  in  conBideratien  that  the  jdaintiff 
would  flmrry  the  defendant,  the  defondaat 
promised  to  marry  the  jdaintiff  wiMmi  a  reaesm 


able  time  qflerreqmeat.  The  declaration  went 
on  to  aUage,  that  the  phnntiff  hath  been,  and 
BtiU  is  ready  aad  wming  to  aaarry  the  de- 
fendant, yet  the  defendant,  disregardiiig  hia 
said  pifMniae,  after  the  maldng  Uieno^  wrongs 
lolly  and  ii^afieaaly  married  a  certain  other 
penon,  coMnofy  to  his  said  proaaise.  Tha 
defendant  plsaded  that  he  had  not  been  n^ 
anaated  to  marry  thsplaki^.  To  this  pka 
there  was  a  demnrrer  and  joinder. 
'    MnPeaoseibinaBBportofthedemiirrar. 

The  dedaralioD  allages  that  the  defendui^ 
after  promising  to  marry  the  phdntifl^  married 
aaothsr  persoik    The  defendaai  has  thereb^f 
put  it  out  of  hia  power  to  perform  hia  agrees 
meat,  and  dierefors,  by  his  own  ooadnci  haft 
dispensed  with  the  necessity  of  a  request  bsfoie 
the  action  was  brought.    In  Harrieon  t.  Cage,^ 
it  was  hdd,  that  in  aa  action  on  a  promise  to 
marry,  a  dedaration  which  ahows  that  the  de» 
ienduit  has  married  another  person  need  not 
state  arequsst;    The  defendaBt  eonld  not  per** 
form  hia  promise  without  rendering  himadf 
IkiUe  to  an  indietmentfor  bigamy,  and  as  soon, 
as  he  has  roluntarily  rendered  himself  inca* 
pable  of  performing  his  contract,  a  right  of 
action  immediately  attaches  to  the  plaintiff^ 
The  same  principle  has  been  laid  down  by  the 
courts  in  several  cases,  Bowdell  v.  Parsons,^ 
^^rdr.TOey.^ 
Mr.  Butt,  contriu 

The  contract  alleged  in  the  declaration  is  not 
in  die  general  form  to  marry  on  request,  but 
to  marry  within  a  reasonable  time  after  request. 
The  request  then  is  in  the  nature  of  a  con- 
dition  precedent,  and  being  a  necessarjr  allega* 
tion,  the  plea  properly  puts  that  fact  m  issue. 
In  Harrison  ▼.  Cage,^  the  declaration  alleged 
that  the  woman  whom  the  defendant  had  mar- 
ried was  then  alive,  which  makes  a  materia] 
difference,  because  for  any  thing  that  appem 
on  this  declaration,  the  defendant  might  still 
have  been  ready  and  willing,  on  request,  to 
perform  his  contract.  The  court  wiU  not  as- 
sume that  the  woman  is  alive,  and  the  rule  of 


1  Lord  Raym.  386.    ^  10  East.  359. 
6£.  &  C.  3D5.        *  1  LordHaym.  386. 


zssa: 


Superior  QmrU .-  Qii(c»fA  JBflwi.— <•  B^  Praetiee  Court. 


plsading  is;  that  there  is  no  ^tewmpAaa  in 
ftvour  of  life,  but  on  the  contrary,  the  fact  must 
distinctly  be  made  to  appear  on  the  face  of  the 
pleadings.   Holmes   v.  ICerruoii/   IhyriU  v. 

Mr.  Peacock  in  reply. 

A  general  promise  to  marry,  or  to  marry  on 
fequesti  and  a  promise  to  marry  within  a 
reasonable  time  after  request,  amount  to  the 
tame  thing,  because  in  each  case  a  request  is 
necessary,  unless  it  has  been  dispensed  with. 
Here  the  state  of  things  and  the  feelings  of  the 
parties  which  existed  at  the  time  the  contract 
was  made,  have  been  totally  changed  by  the 
conduct  of  the  defendant,  and  therefore  a  re- 
quest became  unnecessary. 

Lord  Denman,  C.  J.,  it  appears  to  me,  that 
we  must  look  at  this  case  with  a  view  to  the 
feelings  and  intentions  of  the  parties  at  the 
time  they  entered  into  the  contract ;  and  those 
intentions  and  feelings  appear  to  me  to  have 
been  the  same  upon  botn  sides.  Both  these 
parties  contractea  with  each  other  to  marry  in 
Che  state  and  condition  in  which  they  then 
were.  If  either  of  these  occasions  a  condition 
of  things,  which  renders  performance  of  the 
promise  impossible^  that  party  so  far  dispenses 
with  the  conditions  of  the  contract,  by  making 
it  impossible  to  be  performed,  and  in  that  wav, 
at  once  aUows  the  remedy  of  the  other  side 
to  arise  and  become  available. ,  It  is  not  neces- 
sary to  consider  how  far  any  other  contract 
may  be  analogous  to  the  present,  for  it  is  im- 
possible not  to  see  that  the  intention  of  the 
parties  to  this  particular  contract  so  far  at- 
taches upon  the  contract  itself;  then,  when 
one  of  them  married,  and  thus  rendered  the 
^rformance  of  the  contract  impossible,  the 
necessity  was  dispensed  with,  of  any  reouest  to 
perform  what  would  otherwise  have  been  a 
condition  precedent  This  seems  to  me  to  be 
the  true  construction  of  the  contract ;  and  as 
the  plaintlflP  had  a  right  of  action  against  the 
defendant,  on  a  breach  of  tiie  contract,  and  as 
the  defendant,  by  putting  himself  out  of  a  con- 
dition to  perform  the  promise,  did  himself  com- 
mit a  breach  of  the  contract,  he  at  once  enabled 
the  plaintiff  to  bring  an  action. 

Mr.  Justice  Patteeon. — ^The  only  difficultjr  I 
ha^-e  felt  in  this  case,  arose  from  the  precise 
form  of  the  allegations  in  the  declaration.  The 
promise  is  here  alleged  as  a  promise  to  marry, 
within  a  reasonable  time  after  request.  If  it  had 
been  a  promise  to  marry  generally,  or  on  re- 
quest, or  within  a  reasonable  time,  I  should 
nave  at  once  have  thought  it  sufficient, 
because  the  man  bv  marrying  some  other 
woman,  nut  it  out  of  nis  power  to  perform  the 
promise  he  had  made.  But,  upon  consider- 
rag  the  case,  I  do  not  think  that  any  real  dis 
tinction  exists  between  a  promise  to  marry 
within  a  reasonable  time  after  request,  and  a 
promise  to  marry  on  request ;  for  the  parties 
must  be  taken  in  a  contract  of  this  kind,  to 
contract  with  reference  to  the  situation  in 
which  they  then  were.      Now  that  condition 


waa  put  on  end  to  by  the  defendant.  It  is  dis- 
tinctly  averred  that  the  defendant  had  married 
another  woman,  and  after  such  an  allegation 
it  is  not  important  to  show  that  the  other  per- 
son is  living,  for  the  breach  of  contract  is  com- 
plete upon  the  marriage  of  the  defendant  with 
another  woman. 

Mr.  Justice  Coleridge* — ^I  am  c^  opinion  that 
the  declaration  ia  good,  and  that  the  plea  is 
bad,  and  for  the  reasons  already  stated.  It  is 
neoessary  to  consider  what  is  the  meaning  of 
the  pnomise.  It  is,  that  the  defendant  under, 
took  to  marry  the  plaintiff  within  a  reasonable 
time  after  request,  ,  If  the  defendant  disables 
himself  from  the  power  of  performing  such  a 
promise^  two  consequences  Ibllow : — ^first,  be 
thereby  dispenses  with  the  necessity  of  the  per- 
formance of  the  condition  precedent ;  and  the 
breach  on  his  part  being  complete^  it  \b  not  ne* 
cessary  to  consider  how  long  the  lady  he  has 
married  may  live,  or  whether  she  is  still  alive^ 
for  title  contract  b«ing  broken,  the  right  of 
action  at  once  attaches.  The  declaration  is 
good  without  alleging  a  request,  and  the  plea 
is,  bad  for  setting  up  aa  answer  a  condition 
which,  on  account;  of  the  conduct  of  the  de 
Pendant  himself,  neednot.be  performed. 

Mr.  Justice  fFt^A^imm  concurred. 

.  •  Jud^m^nt  for  the  plaintiff 

Short  V.  Stowe.    Q.7b.,  Hilary  Teim^  1846. 


8t;iRB     rACtAff     UPON    JtJDGMBfNTB    ABOVft. 
'     TWBimr  TSARB   OLD. 

Whether  or  not  a  scire  facias  is  gen^aSf 
allowable  to  revive  a  judgment  vMch  %s 
more  than  20  years  old,*^  the  court  will  cer- 
iainly  allow  it  to  go,  ^payments  appear  to 
have  been  made  within  20  years. 

Iir  Michaelmas  Term,  1825,  iudgment  hsd 
been  entered  up  against  tbe  defendants  for 


2  Taunt.  323.        ^  12  Adol.  &  Ellifl.  356. 


•  The  statute  3  &  4  Will.  4,  c.  25^,  8.40, 
enacts,  that  "no  action,  or  suit,  or  other  pro* 
ceeding,  shall  be  brought  to  recover  any  sod 
of  money  secured  by  any  mortgage,  juagmesi, 
or  lien,  or  otherwise  charged  upon  or  payaUs 
out  of  any  land  or  rent,  at  law  or  in  equi^,  or 
any  legacy,  but  within  twenty  years  next  after, 
a  present  right  to  receive  the  same  shall  have 
accrued  to  some  person  capable  of  giving  a 
discharge  for,  or  release  of  the  same,  unless  in 
the  meantime  some  part  of  the  principal  moneft 
or  some  interest  thereon  shall  have  been  psid, 
or  some  acknowledgment  of  the  right  thereto 
shdl  have  been  given  in  writing,  signed  by  the 
person  to  whom  the  same  shall  be  payable,  or 
nis  agent,  to  the  person  entitied  thereto,  or  bit 
agent ;  and  in  such  case,  no  such  action,  or 
suit,  or  proceeding  shall  be  brought  but  within 
twenty  years  after  such  payment  or  acknow- 
ledgment, or  the  last  of  such  payments  or 
acknowledgments,  if  more  than  one,  was  given.'' 
That  this  section  is  not  confined  to  judgment! 
given  to  secure  money  charged  upon  land,  see 
Farrau  v.  Beresford,  JO  CI.  &  F.  309;  FarreU 
V.  GUison,  11  CU  &  F.  702. 
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7998/.  to  secure  to  the  plaintiff  tlie  JMiyiiient  of] 
toi  annaity  of  428i.  Payments  on  aceount  of 
the  annuity  had  been  made  up  to  1827,  but 
nothing  having  been  paid  since,  a  nde  was  ol>' 
taioed  in  Michaelmas  Term,  1845,  on  behalf  of 
the  personal  representative  of  the  plaintiff  (who 
died  since  the  judgment  was  entered  up),  cabling 
opon  the  defendant  to  nhew  cause  why  a  scire 
facias  should  not  isiBiie  td  revive  the  judgment  i 
against  whi<:1i 

Hoffgins  now  shew^  cause,  and  contended 
that  there  was  no  instance  in  which  a  scire 
facias  bad  been  allowed  where  the  judgment 
was  more  than  twenty  years  old.  In  Chitt. 
ktM.  Prac.  vol.  a,  p.  838,  ft  is  stated,  that  a 
''scire  facias  on  a  recognicance,  or  to  revive  a 
jadgment,  cannot  be  sued  out  after  twenty 
ytxn ;"  the  reason  for  which  is,  that  after  titsk 
period  the  jodgmeut  is  presumed  to  be  satisfied. 
Therefore,  had  this  been  the  irase^of  a  judgment 
■tmpUeUer,  and  not  of  one  given  as  «  collateral 
secarity  for  the  payment  M  sums  at  different 
times,  there  could  be  no  doubt.-  That  H  has 
been  so  given,  however,  makes  no  difference ; 
ifler  such  a  lapse  of  time  the  court  will  not 
iaterfere,  but  wiQ  leave  the-  ckiroant'to  an 
action  upon  the  annfuity  deed,  on  the  trial 
of  which  the  plaintiff  will  be  at  liberty  \o  prove 
thst  payments  have  been  made  on  account, 
fntfain  twenty  years*  ■ 

Swann,  contrii.  Then  is  no  rule  against  the 
allowanoe  of  "a  seire  Ikcias  when  the  jndgment 
-be  more  tbaa  twenty  yean  old*  In  the  prosent 
case  the  court  being  informed,  upon  affidavit, 
that  some  payments  have  been  made  within 
twenty  years,  the  matter  is  free  from  doubt. 
But  had  there  been  no  payments,  the  writ  must 
go ;  and  the  defendant  would  not  be  pre^diced ; 
for  to  the  declaration  in  sdre  facias  he  might 
plead  payment,  and  (if  no  payments  have  been 
made  wiUunt^enty  years))  rely  on  the  pcesump- 
tionthat  the  debt  has  been  satisfied. 

fViUianu^  J.  Whether  there  be  or  be  not 
tty  ioflezible  rule  agunst  the  allowance  of  a 
scire  facias  to  revive  a  jndgment  which  is  more 
thin  twenty  years  old,  it  is  not  now  necessary 
for  me  to  conaidery  and  still  less  to  decide ;  for 
I  think  that,  even  supposing  siich  a  rule  to  ex- 
isW  payments  onaccount  within  the  twenty  years 
would  exempt  thia  case  from  its  operation. 
Rule  absolute.^ 

WUUavM  V.  Weleh  and  another.  Hilary  Term. 
January  17th,  1846. 

Czcte^uer. 

JUDGMINT   AS    IN    CA8B   OF   A-  NONSUIT.  — 
PEREMPTORY    UNDERTAKING. 

An  affidavit  in  atuwer  to  a  pde  for  judgment 
as  in  ease  of  a  nonsuit^  should  state  some 


d^itefaet  as  an  excuse  for  tfot  proceeding 
'  to  trial,  and  where  it  was  steom  that  the 
plaintiff  had  not  proceeded  to^trial,  becaiu» 
he  had  been  in  hmes  of  settling  ihe  action^ 
the  ajfidaoit  was  neld  insufficient,  as  it  did 
not  state  a  negotiation  for  that  purpose. 

E,  James  showed  cause  against  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  on  an  affidavit 
made  by  the  plaintiff's  attorney,  which  stated* 
that  the  plaintiff  had  not  proceeded  to  trial  ac- 
cording to  his  notice,  because  he  had  been  ia. 
hopes  of  effecting  a  settlement  of  the  action 
without  incurring  the  expense  of  a  trial.  It 
was  submitted  that  this  was  sufficient  to  induce 
the  court  to  discharge  the  rule  on'a  pisremptory 
undertaking. 

E,  H,  noolrych,  contrii,  contended,  that  the 
affidavit  was  insufficient,  as  it  ought  to  have 
stated  that  thisEe  had  been  a  negotiation  for  a 
settlement. 

Alderson,  B.  That  is  so,  no  doubt  The 
affidavit  may  only  refer  to  something  passing 
In  the  deuonent's  mind;  it  should  have  stated 
definitively  the  fact  of  a  ncf^otiation.  The 
plaintiff  may  amend  his  affidavit. 

Wmnah  vi  Denleg  and  another.  Hilary  T«9 
1846, 


CHANCERY  SITTINGS. 

AT   LINCOLN -8   INN. 

Sittings  qfter  Hilary  Term,  1846. 


Wednesday 

Thursday    • 

Friday  .    . 

Stturday  . 
Monday  • 
Tuesdmy  . 
Wednesday 
Thursday  . 

Friday  •     . 

Saturday    . 
Monday 
Tuesday     . 

Wednesday 

Thursday    . 

Friday  .    • 

SatuVday     , 
Monday 
Tuesday     . 
Wednesday 
Thursday   . 


^  By  a  general  rule  of  all  the  courts  (R.  H. 
2  Will,  4,  reg.  I.  s.  79)  it  is  ordered  that  **  a 
scire  facias  to  revive  a  iudgment  more  than 
ten  years  old  shall  not  be  allowed  without  a 
motion  for  that  purpose  in  term,  or  a  judge's 
order  in  vacation ;  nor  if  more  than  fifteen, 
without  a  rule  to  show  cause." 


Feb   11  }1^*^*^^<^1 — Appeal  Mo- 

.    .  It    Appeals.  •     •     • 

.^((Petition-day)    Unopposed 

•  '  ^"^  [     Petitions  and  Appeals. 

.  .  14^ 

.  .  16 

.  .  17  -Appeals. 

.  .  18 

.  .  19  j  ... 

20  i  (Petitionrday)    Unopposed 

•  *        )     Petitiops  fuid  Appeals. 

•  •  *1 1 

,    •  S3  >  Appeals. 

•  •  **  I 

^e  S  The  tnd  Seal<^Appesl  Mo- 
'    '        J     tions.  •     ' 
.    .16    Appeals.. 
^    ^  fj  \  (Petition-day)  Unopposed 

I     Petitions  and  Appeals, 
.    .  «8\  ... 

March  9  .     . 

•  •    3  >  Appeals. 
.     .     4 

.     .     6 


Friday.    .  .  .    g  }  (Petition-day)   Unopposed 
^  \     Petibons  and  Appeals. 

.  ,  .    7) 

.  .  .     9ii 

.  .  .  10  I 


Saturday 
Monday 
Tuesday 

Wednesday 

Thursday   . 


11 


Appeals.      ■     - 

The  3rd  Ssal-^Appeal  Mo- 
tions. 


If    Appeals. 


Iti 

Satedsjr  . 
JLoodaj  . 
tCnaadsjT  • 
WedDeedsjr 
Thandsy  . 

"Endaj  •    • 

Bfttiuaiiy  • 
MondajT  « 
Toflsdajr    . 

WedoMday 

ThimdaT'  , 


.ts 


CSkwoery 

(PetUioa-d«j)    Unopposed 
PatitioiiA  and  Appaals. 


14 
16 
17 


•  18J 
.  19^ 


{     Pialiliom  wid  Ayparfi* 

,  9S  JAppcdfc 

••< 

^  (The 4tlt  8«d— Apped  Mo- 

{     tiotta. 
S6    The  Genmal  PetitioB-da^. 
oeonpied  in 


Jfcte, — Such  days  as  his  Lordiihip  is 
the  House  of  Loros  excepted. 


Wednesdaj 

Zkvsdaj  . 

Friday  .  . 
Saturday    . 

ItfnmilaM- 
MMUUMmJ 

Tuesday    • 

Wednesday 
Thursday  . 
Friday  •  . 
Saturday  • 
Monday     • 

Tuesday     • 

Wednesday 
Thursday  . 
Friday  .  . 
Saturday  . 
Monday  . 

Tuesday     • 

Wednesday 
Thursday    . 
Friday 
Saturday    . 
Monday    . 

Tuesday     . 

Wednesday 
Thursday   • 
Friday.     , 
Saturday     . 
Monday      . 

Tuesday     • 

Wednesday 
Thursday  . 
Friday  •    • 
Saturday . 
Monday     . 

Tuesday 

Wednesday 


jIT  TBI   ROLLS. 

Feb.  11    MoUons. 

(Unopposed  Petitions,  and 
Pleas,  Demurrers,  Causes, 
Further  Directions,  and 
Exoeptloos. 
.  13  ( Pleas,  Demurrers,  Caoaes, 
.  14  }  Further  Directions,  and 
•  16  (      £xeeptioos< 


.-  i  Petitions— Tile  unopposed 


Pleas,  Demurrers,  Causes, 
Further  Directions,  and 
Exceptions. 


-The   unopposed 


Pleas,  Demurrers,  Causes, 
Further  Directions,  and 
Exoeptions. 


o  5  Petitions—The   unopposed 
X     first. 

5  I  Pleas,  Demurrers,  Causes, 

6  >•     Further  Directions  and 

7  \     Exceptions.  ' 
9^ 

^^  (Petitions— The   unopposed 
^"  j     first. 


11 
.  IS 

IS 
,  14 
.  16 


Motions. - 


!  Pleas, 
Fur 
Exc 


Demurrers,  Causes, 
Further  Directions,  and 
Exceptions. 


^  ^y  I  Petitions— The  Unopposed 

(     first; 
.18. 

.  19  I  Pleas,   Demurrers,  Causes. 
.  fO  y    Further    Directions,  and 


21  I     Exceptions. 


2^  ( Petitions— The  Unopposed 
J     First. 
•  95    Motions. 


SUtiwfSm 

Thursday   .    ,    .  S6    Petitions. 

Short  Causes  and  Consent  Causes  OTery  Tae^ 
day  at  the  sitting  of  the  court. 

NoTica*— Petttioos  must  be  presented,  and  copies 
left  with  the  secretary,  on  or  before  the  Saturday 
preceding  the  Tuesday  on  which  it  is  intended  tfaof 
should  be  heard.  Those  requiring  senrice  auist  be 
presented  mi  or  before  the  Friday  preeeding. 


Wednesday 
Thnzaday  • 

Fnday  •    • 

Saturdi^  • 
Monday  • 
Tuesday  . 
Wednesday 
Thursday  • 

Fxidsgr 

Seterdnr  . 
Monday  .. 
Tuesday  . 
WediiMdsy 

Tbonday   . 

Friday  «    . 

Saturday  • 
Monday  • 
Tuesday  . 
Wednesday 
Thursday    . 

Friday 

Saturday    . 
Monday 
Tuesday   • 
Wednesday 

Thursday   . 


Feb.  11 

.  .lt\ 

.  13 

.  ,14) 

.  .  16 

.  .  17 

.  .  18 

.  .19J 

.  .  90< 

.  .«!( 

•  •34( 

.  .  g5 


The  l«t  Seal — MotioDS. 
Pleaa,  Demarreca,  Exce^ 

tions,  CjBises,  and  Far. 

Dirs. 
(Petition-day)    Unonpssed 

Petitiona,  short  Csasss, 

and  Causes* 


Pleaa,  Deauuren,  Exesp- 
tiona»  Caoaesy  and  Far. 
Din. 


Friday 

Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 
Thursday  • 

Friday 

Saturday    . 
Alonday 
Tneaday    , 
Wednesday 
Thuxaday  • 


(Petilacsi-^)     UneppoMd 

PethioBs,  GUiort  Caoa«, 

aBdCaimea. 
Pleas,  Demunsra,  Exeep- 

tioaa,  Causes,  and  Fit, 

Dirs. 
The  €nd  Seal— Moiioas. 
Pleas,  Demra..  Exeeptioas, 

Causes*  and  Fur.  Dizso* 

tiona. 
(Petitioii-day)   Uaoppoead 

Petitions,   Short  Cansss 
(     and  Cauaea. 

March  2  I  Pleas,  DemozArs,  Exoep* 
.    .    5l-     tions, Causes, and Futlwr 
.    .    4 1     Directiona. 
.    .    5^ 

(  (Petition-day)  .Unoppoied 
.    .    6j      Petitiooa,  Short  Caasee, 

\      and  Causes. 
•    .    7  /  Pleas,    Demurrers,  Excep- 
.     .    9J      tions.  Causes,  and  Far. 
.    .    lOl      Dira. 

11    The  3rd  Seal— Motions. 

i  Pleas,  Demurrers,  Excep- 
tions, Causes,  and  For. 
Dirs. 

Petition-day)  Unopposed 
Petitions,  Short  Caosei, 
and  Causes. 


((Pe 
.  13  ]      P 


.14 

.  16  I  Pleas,  Demurrers,  Excep- 

.  17  V     tions,  Causea,  and  For. 

.  18  \     Dirs. 

.  19^ 

!(Petition-dsy)  Unoppoeed 
Petitions,  Short  Caaeee, 
and  Causes. 
.  SI  I  Pleas,  Demuirers,  Excep- 
.  tS-l  tions.  Causes,  and  For. 
.  24  (     Dira. 

.  25    The  4th  Seal— Motions. 
.  26    The  General  Petition-dtf. 


Chancery  Sittings. 


ViuseS^KKtMat  ftirigft  Vruce. 


Tbondtj  .    .    . 

Indif      «    •    • 

SMmviy    •    •    • 
Mcodaj      .    «    , 

fMMI^      «      •      « 

WediHtdi^ 
Thnzadaj  . 

Satsdiy 

Taeidiif  • 
WfldjMidaj 
ThoisdajT    . 

Fridty  .    . 


18 


Sttvdaj    • 
Moodtj     . 

Tuaidty    . 

WedMid^ 

Thonday  . 

Fridaj 
Sttarday    . 


Vi    The  lat  SmI— Motloofl. 

{Fleaa,  Denmirara*  £xcap- 
tions,  Caaies,  and  Fur. 
Din. 

15  J  (^etitioD-daj)  Petitions  and 

14    Short  CaoMB  and  Canaaa. 

16  Banlcrapt  Petitioaa. 

fM,  i  Fleaa,  DemonvBip    Canaaa 
*'  J     andFor.l>ira. 

(Bankrapt      Petitiims     a 

(ditto. 

jPleaa*   Doannws,  Ezoap- 
19  •{     tiona.   Causes,   and  For- 

I    therDinclioaa* 
^f.  i  (Petitioa-d^)  P«titioas  and 
^l     Causes. 

Si    Short  Causes  and  Causes. 
SS    Banknipt  Petitioiia. 

iPlsaa,  DesHinera,  Xgesf 
tioaa,  Canees,  and  Fw- 
ther  Directiona. 
25    The  Snd  Seal— Motiona. 
Pleas,    Deoiurreia,  Excep- 
tions, Caoaea  mad   Far- 
ther Direetiena. 
^,  ( (Pefition-day)  Petitiens  and 


Tuesdaj     • 

Wednesday 
Thuraday   . 


323 

(  Pleas,  Demurrers,    Excep- 
.  24  <     tiona.   Causes,  and  Fi»* 

[     ther  Directions. 
.23    The   4th  J3eal  ^  ICoImm. 
.  26    (The  Genanl  Patition-daj) 


ViM-CtntteOor  OUgram. 


WvdoMday    Fbh.  U^ 


The  lat  Seal— Of  otions  ind 


ThuBsdaf 

Friday  • 
Satnrday 


26 


Toeiday  . 
Wednesday 
Thaisdsy   . 

Friday  .    . 

Sstoiday  , 
Mondsy     . 

Taeaday     . 

Wednesday 

Tbunday   . 

Friday        . 

Saturday  . 
Monday    • 


•  •  28    Short  Causes  and  Caoaea. 
Msich  2    Bankrupt  Petitions. 

{Pleas,  Demurrers,  £xeep- 
tions,  Causes,  and  Fur* 
ther  Directions. 

•  •    4    Bankrupt  Petitions  ft  Ditto. 

(Fleas,    Demurrers,    Excep- 
tioDs,  Causes    and    Fur- 
ther Direetioas. 
^  C  (Petition-day)  Petitions  & 
'    •    ^\      Causea. 
.    •    7    Short  Causes  and  Causes. 
.    .     9    Bankrupt  Petitions. 

/Pleas,    Demurrers,   Excep- 

•  .  10-]     tiona,  Causes,  and   Fur* 
I     ther  Direoiiona. 

.  11    The  3rd  Seal— Motions. 

/PleaSy   Demurrers,    Exoep- 

.  12  J     tions.    Causes,  and    Fur- 

[     ther  Directions. 

.  j  (Petition-day)  Petitions  dt 

I     Causes. 

14    Short  Causes  and  Cauaea, 

16    Bankrupt  Petitions. 

f  Pleas,  Demurrers,    Excep- 
.  17 i     tlons,  Canses,  and   Fur- 

i     ther  Directions. 
18    Banknipt  Peti  tions  &  Ditto. 
/  Pleas    Demurrers,    Excep- 


13 


19 


20 


tions,  Canses,  and  Fur- 
ther Directions. 
^  )  (Petition-day,)  Petitions  &, 
Cauaes. 
.  21    Short  Causes  and  Causes. 
,  23    Bankrupt  Petitions. 


Tueaday  • 
Wedneaday 
Thursday  . 
Friday 

Satorday    • 

Mondar  « 
TueMlaj    . 

Wadneaday 

Thuraday  • 

Friday        • 

Saturday    . 

Monday 
Tueaday      . 
Wedneaday 
Thursday    . 
Friday    .     . 

Satorday    • 

Monday 
Tueaday     • 

Wednesday 

Thursday    . 

Friday    .    • 

Satorday    • 

Monday  . 
Tuesday  . 
Wednesday 
Thursday  . 
Friday 

Saturday    . 

Monday  • 
Tueaday     • 


iPleaa,  Demorrera,  EKe«p- 
tiona,  Cauaes,  and  Fur- 
ther Directiona. 
13    (P«tition-day)  Ditto. 
.  .  ( Short  Causes,  Petitions  (on* 
(     opposed  first),and  Canses* 

16  / 
'  _  A  pleas,   Demurrers,  Exeep- 

'    P  ^     tions.  Causes,  and  For. 

:\U  »^ 

20    (Petition*day)  Ditto. 

I  Short   Cauaes,    Petitians, 
ffl  <       (unopposed   first,)  and 

(       Cavses. 
^  (  Pleas,  Demorren,,  Exaep- 
'  I?  <       tiona.  Causes,  and  Fur- 
'  "  {      ther  Directiona. 
,K  (The  fnd  Seal—MotioBB  and 
'^  J     Petitions. 

(  Pleas,  Demurrers,  Exoep- 
,  26  k      tions.   Causes,   .nd  Fur. 
(     Dirs.  * 

27     (Petition-day)  Ditto. 

Short  Causes,  Petitions, 
(unopposed  first,)  and 
Causes. 

March  9  C  -rxm  -.-».  <« 

'  Pleas,  Demurrers,  Excep- 
tions, Further  Dirs.  and 
Causes. 


-1 
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14- 


.  .  16r 

.  .17* 

.  .18] 

.  .191 


20 


21 


23' 

24; 


(Petition-day)  Ditto. 
Short    Causes,    Petitiona, 

(unopposed     first,)    and 

Causes. 
Pleas,  Demurrers,   Exons. 

Further   Directions,  and 

Causae. 
The  Srd  Seal— Motiona  and 

Causes. 
Pleas,  Demurrers,  Excep- 
tions, Further  Directions, 

and  Causes. 
(Petition-day)  Ditto. 
Short    Causes,     Petitions^ 

(unopposed    first,)    and 

Causes. 

Pleas,  Demurrers,  Excep* 
tions.  Causes,  and  Fur- 
ther Directions. 

(Petition -day)  Ditto. 

Short  Causes,  Petitions, 
(unopposed  first,)  and 
Causes. 

Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fui^ 
ther  Directions. 
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^Mr^A^^A^^  sjc  i  IIj®  *t^  Seal — Motions  tod 

Wednesday     .     •  f5  |     ^^^^^^ 

Thursdaj    ...  26    The  General  Petition-day. 


BUSINESS  OF  THE  COURTS. 


.'  Tais  Court  will,  on  Monday  tbe  9th  Fehmary 
next,  and  the  fire -following  days,  hold  Sittings,  an^ 
will  proceed  in  disposing  of  the  business  in  the 
Crown  Paper,  tbe  New  Trial  Paper,  and  the  Special 
Paper,  and  giving  judgment  in  cases  then  pending. 


Common  9Uaf . 

This  court  will,  on  Monday,  the  33rd of  Fcibntrf 
next,  bold  a  Sitting,  and  will  proceed  to  gxre  judg- 
ment in  certain  of  the  mutters  standing  OTsr  for 
the  consideration  of  tbe  court. 

fizc]|Cttltcr. 

This  court  will  .hold  Sittings,  and  will  proeeid 
in  disposing  of  the  business  pending  in  tbe  Speeiit 
Paper,  and  the  New  Trial  Paper  on  the  6tL  Fel»> 
ruary,  and  also  on  Saturday  tbe  Ttb'of  February,  tad 
on  Monday  tbe  9th  of  February,  and  tbe  &?«  M- 
lowing  days,  and  on  Monday  the  i6th  of  Febraiiy, 
and  tbe  five  following  days. 


CIRCUITS    OF    THE    JUDGES. 
{Mr,  Justice  CressweU  wtR  remam  kt  Tbtoii.) 


SPRING 

CIRCUITS. 

1846. 

HOMS. 

MlBLAMD. 

Ozvoan. 

Nor* 

TBSBIf. 

N.WAJ.SS 

B.  WaLsa. 

Wssrtas. 

Com  mission 
Days. 

Lord  Den- 
man 

B.  Alder, 
son 

L.C.J.Tln- 

dal 
J.CoUmao 

LCB  Pollock 
B.PkU 

B.  Parke 

J.  Maale 

J.Patteson 
J  Coleridge 

J.  Wll- 
liama 

Jr.  Wight- 

B.Rolfe 
J.Brit 

Hon.  Feb.  10 
Thursday    19 
Saturday    SI 
Wednesday  85 
Thursday    20 
Friday        27 
Saturday    28 
Mon.  Mar.  2 

Lancaster 
Appleby 
Carlisle 
Newcastle 
[*Tn 

WlBdiMtr. 

DofdMMr 
ExelffM 

Bodmb 
TanntoB 

Swansea 

iiertiro^ 

Reading! 



Northamp- 
[ton 

Durham 

Tuesday       OChalmsfd. 

Oxford' 

Aylesbury 

Thursday      5 
Friday          fl 
Saturday      7 

Havertort- 

[weat&Tn 

Oakham 
Lincoln  St 
[City 

Bedford 

York  St  C. 

Welchpool 

Tuesday      IC 
Weduasdayll 
Thursday    IS 
Friday        U 
Saturday     1^ 
Monday       U 
Tuesday      i; 
Wednesday  It 
Friday         2< 
Saturday     8 
Monday       21 
Tuesday      2^ 
Wednesday  2i 
Saturday     21 
Monday       » 
Tuesday      3 
Wed.  April 

Worcester 
[ACity 

Cardigan 



Nottingm. 
[41  Tn. 

Bala 



Cambridge 

[I 

Camarron 

Carmar- 
[then 

Lewes 


Derby 

Stafford 



Bury  St.  Bd. 

Beaanaris 

IMcmi  i 

[B. 



I 

UTerpool 

Ruthin 

Brecon 

1  Kingston 

Gorentry 
Warwick 

Xorwieh  St 

1 

Shrewsbury 

Wty 

[Mold 
Chester 

Presteign 
Chester 

i 

[> 

Hereford 

I 

1 

I 

Monmouth 
GlCsterfrC 

1 

I 

1 

PROCEEDINGS  IN  PARLIAMENT. 

CONTROVERTED   ELECTIONS. 

The  Speaker  of  the  House  of  Commons, 
pursuant  to  the  7  &  8  Vict.  £.  103,  has  ap- 
pointed Lord  Granville  Somerset ;  bir  George 
Grey ;  Viscount  Sandon  ;  James.  Loch,  Esq. ; 
John  Wilson  Patten,  Esq. ;  and  The  O'Connor 
Don,  to  be  members  of  the  General  Committee 
of  Elections. 

LAW   BILLS. 

Connected  with  the  Com  Law  Bill,  an  altenu 
tion,  dictated  equally  by  policy  and  justice,  will 
be)  effected  in  the  Poor  Law  system,  bv  giving 
a  settlement  to  those  who  have  passed  a  cer- 
tain number  of  years  of  "  industriar*  service, 
and  preventing  their  removal  to  their  original 
parish.  .    . 

Sir  James  Graham  has  intimated  his  in- 


tention of  bringing  in  a  bill  by  way  of  supple- 
ment to  the  Snudl  Debts  Act,  in  relation  to 
actions  under  20/.,  with  the  engrafted  daiues 
for  the  enlargment  of  local  courts*  Some  bill 
of  this  sort,  we  stated  long  ago  would  be  requi- 
site. Though  in  a  few  places  judges  haTe  been 
appointed,  the  act  has  really  not  been  carried 
into  effect.  We  hope  an  opportunit]F  will  n0V 
be  afforded  of  repairing  tne  mischief  of  the 
last  two  sessions. 


THE  EDITOR'S  LETTER  BOX* 

We  think  that  the  puipose  of  W.  W.  will  be 
best  attained  by  reading  Mr.  Bagley's  Practice, 
and  Mr.  Smirke's  last  edition  of  Roscoe's 
Nisi  Prius.  •    •    • 

A  correspondent  is  informed  that  no  regul^ 
tion  relative  to  the  examination  of  articled 
clerks  in  classics  has  been  made. 


^f^t  Hegal  d^bder^iet* 


SATURDAY,  FEBRUARY  14  1846. 


"  Qmod  magis  ad  nob 

Pertinet,  et  nescire  malam  est,  agitunns.'* 

HOEAT. 


BUSINESS  ARRANGEMENTS  OF 
THE  LAW  COURTS. 

The  term  which  has  just  ended  has  af- 
forded fresh  evidence  of  the  nece&sity  for 
some  changes  in  the  business  arrangements 
of  the  Common  Law  Courts,  or  rather,  we 
ought  to  say,  in  that  one  of  them  in  which 
the  amount  of  business,  or  the  peculiar 
nature  of  it,  occasions  a  serious  pressure  on 
the  time  of  the  court.  It  hardly  matters  in 
what  way  the  Court  of  Common  Pleas 
arranges  its  business — a  decorous  gentle* 
0688  seems  fitted  to  preside  over  its  labours^ 
and  the  great  satisfaction  with  which  its 
decisions  are  received  by  the  profession 
is,  perhaps,  not  too  dearly  paid  for  by  the 
sbnrness  with  which  the  causes  come  to  a 
trial  and  those  decisions  are  made.  Speed 
is  not  required,  and  the  habit  of  taking 
things  as  they  come  may  safely  be  indulged 
h.  There  is  no  necessity  for  any  studied 
particularity  as  to  the  mode  of  arranging 
business,  which,  without  any  injury  to  any 
one,  may  be  safely  left  to  arrange  itself, 
and  the  exclusiveness  which  this  really 
powerfully  constituted  court  has  resolved 
to  adopt  as  to  those  who  practise  before  it, 
renders  its  proceedings  less  and  less  of 
general  interest.  It  may,  therefore,  be 
dismissed  from  consideration,  so  far  as  the 
subject  of  the  present  article  is  concerned. 

In  the  Court  of  Exchequer  the  public 
have  an  interest  in  the  mode  in  which  the 
dispatch  of  business  has  been  arranged, 
but  that  business,  though  large,  is  not 
overwhelming,  and  the  practical  working 
of  the  existing  system  is  sufficiently  satis- 
factory. 

In  the  Court  of  Queen's  Bench  things 
are  on  a  very  different  footing.  The  busi- 
ness of  that  court  is  almost  unmanageable. 
Iq  private  suits  it  has  even  more  business 
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than  the  Exchequer,  while  the  cases  of  a 
qitcui  criminal  nature,  those  in  which  the 
Queen's  name  is  used  as  that  of  a  party 
litigant  are  quite  as  numerous  as  those  ift 
which  private  rights  alone  are  discussed. 
It  may,  therefore,  be  fairly  said  to  have 
more  than  double  the  business  of  either  of 
the  other  law  courts.'  The  fact  does  of  itself 
create  an  imperative^ecessity  for  the  adop* 
tion  of  some  rules  ofa  clear  and  undoubted 
sort,  the  stringency  of  which  should  never 
be  relaxed  for  any  reason  less  imperious 
than  of  that  of  inevitable  necessity.  Some 
advance  to  this  state  of  things  has  already 
been  made,  but  any  step  short  of  one 
which  attains  the  actual  object  itself  leaves 
matters  in  a  very  objectionable  condition.. 
The  judges  of  this  court  promulgated  at 
the  end  of  Michaelmas  Term,  their  resolu- 
tion not  to  allow  what  has  come  to  be  tech- 
nically known  as  "  a  list "  of  new  trials  to 
be  moved  for  after  the  first  four  days  of 
the  ensuing  term.  The  Attorney-General 
noticed  the  declaration  with  an  amusing 
simplicity,  which,  under  any  other  circum- 
stances and  towards  any  other  persons, 
might  have  been  mistaken  for  a  good 
humored  quiz  :  he  said,  that  it  was  not  at 
all  probable  that  more  than  four  days  could 
be  required  for  motions  for  new  trials  in 
cases  occurring  only  during  the  sittings. 
Still,  even  under  these  circumstances,  if 
there  had  existed  the  possibility  of  getting 
**  a  list"  allowed^  it  is  by  no  means  certain 
that  one  would  have  been  required.  The 
habits  and  tendencies  of  men  are  towards 
delay,  and  wherever  the  indulgence  of  de- 
lay is  tolerated,  there  are  few,  very  few 
individuals  who  will  not  take  advantage  of 
it.  The  motions  for  new  trials  occurring 
in' cases  tried  at  the  sittings  after  last 
Michaelmas  Term  were,  with  very  few  ex- 
ceptions, made  on  the  fourth  day  of  Hilary 
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Term.     Had   these   applications  been  a 
little  more  numerous,  the  court  must  have 
sat  to  a  l^te  hour  on  the  Thursday^  or 
(notwithstanding    its    own     rule)     must 
have  allowed  "  a  list"  to  be  made,  or  must 
have  refused  the  parties  leave  to  move  be- 
cause they  came  too  late.     No  one  of  these 
courses  would  have  been  agreeable — yet 
one  of  them  must  have  been  adopted,  aad 
any  one  would  have  been  productive  of 
considerable    inconvenience,     perhaps    of 
great  dissatisfaction.      The  circumstance 
should  be  a  warning.     The  &ct  thatxmn^ 
paratively  few  motions  were  made,  and  yet 
that  many  of  those  motions  were  post- 
poned to  the  last  practicable  moment,  ought 
to  decide  the  judges  to  take  a  step  more 
marked  and  vigorous  than  any  that  ha&  yet 
been  taken.    The  rule  stated  in  Michael- 
mas Term  will  be  wholly  ineffective  at  the 
beginning  of  Easter  Term.     To  the  long 
sittings  after  Hilary  Term  are  to  be  added 
the  Spring  Assizes,  and  from  those  con- 
jointly will  come  so  many  cases,  that  should 
there  be  only  the  usual  number  of  two  or 
three  motions  for  new  trials  on  the  first  and 
second  days  of  the  term,  the  third  and 
fourth  days  will  not  afford  time  enough  for 
the  rest  of  the  cases  to  be  moved,  and  the 
alternative  of  a  very  late  sitting,  or  of  a 
refusal  to  hear  such  motions  will  present 
itself.     Tills  alternative  ought,  if  possible, 
to  be  avoided.     The  court  can  only  with 
certainty  prevent  its  occurrence  by  a  dis- 
tinct announcement,  that  the  names  of  all 
the  cases  intended  to  be  moved  must  be 
left  with  the  clerk  of  the  rules  on  the 
morning  of  the  first  day  of  term,  and  that 
the  names  of  those  cases  will  be  called  over 
in  the  order  in  which  they  have  been  set 
down.     It  may  be  quite  true  that  those  who 
delay  to  the  last  deserve  to  suffer,  but  the 
proneness  of  man  towards  delay  should  be 
remembered,— any  possible  excuse  for   it 
should  be  removed, and  the  punishment  that 
ought  not  to  be  spared,  if  the  duty  to  inflict 
itbecamc  inevitable,  shouldby  every  possible 
means  be  avoided.    That  punishment  is  in 
this  caseof  such  a  nature,  that  judicial  virtue 
must  be  supposed  to  be  most  desirous  to 
prevent  the  occasion  for  it-     The  Court  of 
Exchequer  will,  in  all  probability,  require 
the  adoption  of  a  rule  similar  to  what  we 
have  thus  recommended  for  the  Court  of 
^^^W^Sf^fiinii^^^^^*  ^^^^"  Easter  and  Michaelmas 
^^n  that  court  has  most  frequently 
illed  to  resort  to  the  irregular  and 
.  ,^^^:-eriooutaging  expedient  of  "  a  list." 
|^'\_^^^,e;^gularity  with  which  the  days 
'1^5^  '^?5§^^*^  papers  have  during 

*--/'2^|j{^3^|^^^erm  been  preserved,  too  great 

.     T  ^  ^r%  r  r  r^ 


praise  cannot  be  given  to  the  court,  and, 
except  that  some  unusually  heavy  causes 
have  occurred,  ( Gosling  v.  FeUy  for  in- 
stance,) the  progress  in  particular  papers 
has  be^  considerable.  Still  the  enlarged 
rules  must  now  be  numerous.  Nor  are 
they  likely  to  be  reduced  in  number,  unless 
some  check  is  put  to  the  practice  of  allow. 
tag  every  man  who  is  above  the  rank  of  a 
petty  tradesman,  to  apply  for  a  crimioal 
information  instead  of  compelling  him  to 
resort  to  what  in  former  times  was  truly 
called*  in  more  recent  times  continues  by 
force  of  habit  and  courtesy  to  be  but  not 
truly  called,  "  the  ordinary  remedy,"  that 
of  proceeding  by  way  of  action  or  indict- 
ment. The  last  day  of  the  just  ended 
term  exhibited  a  most  un(yiesUo&abIe  in- 
stance of  the  erroneous  facifity  with  which 
rules  for  criminal  informations  are  granted. 
Nearly  three-fourtlis  of  the  day  were 
wasted  in  discussing  such  a  rule  in  a  case 
(the  Queen  v.  Jesse  Bait)  where  no  sodi 
rule  ought  ever  to  have  been  allowed.  The 
parties  concerned  had  squabbled  with  each 
other  in  the  local  papers  and  in  local  pub- 
lications, and  ought  to  have  been  left  to 
local  juries  to  have  t^eir  differences  settled. 
Their  disputes  certainly  did  not  deserve 
that  the  dignity  of  the  Court  of  Queen's 
Bench  should  be  put  into  requisition  to 
throw  a  grace  over  them,  nor  that  the  vah- 
able  time  of  Uie  court  be  wasted  upon  them. 
The  judges  of  that  court  must  have  been 
somewhat  of  that  opinion,  since  at  the  end 
of  a  hearing  of  some  hours  "  the  court  did 
not  think  fit  to  give  any  decision  "  at  that 
moment,  and  in  all  probability  never  will 
give  one.  And  yet  sudi  a  case,  so  utterly 
unworthy  of  the  •♦special  interference,** 
and  the  exercise  of  the  ••extraordinary 
jurisdiction  "  of  the  first  court  of  law  in  the 
kingdom,  was  the  actual  cause  of  at  least 
a  score  or  more  of  honestly  contested  cases 
being  tied  up  for  two  or  three  months  to 
come.  It  is  not  every  case  of  alleged  libel 
that  ought  to  be  met  by  a  criminal  infor- 
mation. That  is,  (or  ought  to  be,)  as  the 
law  books  call  it,  an  "extraordinary 
remedy,"  only  to  be  conceded  where  the 
pressure  of  time  or  the  perverseness  of 
grand  juries,  or  the  ignorance  of  sH  hot 
the  libelled  and  the  libeller  of  the  drcum- 
stances  of  the  case,  requires  a  mode  of  pro- 
ceeding which  the  ordinary  law  has  not 
provided.  Modern  practice  has  now  made 
a  criminal  information  one  of  the  mojU 
ordinary  of  remedies,  at  least,  for  all  people 
who  daim  the  rank  of  gentlemen.  Yet  it 
was  not  intended  for  a  distinctive  mark  of 
social  rank,  nor  can  resort  to  it  be  so  fre- 


Businem. 


t^  ih»Cdmrts.^Twmi9  m 


Low. 


3f»* 


HmnHy  permitted  without  much  public  in* 
QODFemence.  And^-oo  «uch  ni]e;ought  lo 
be  appliedior  in  the  Bail  Cowrt 

Another  nntter  that  i^qairea  remedy^. 
bnt  which  need  only  be  glanced  at  here, 
for  die  parliaiiient  and  not  the  court  most 
provide  that  remedy — is  the  practice  of 
bringing  up  to  the  court  in  term-time  per- 
sons convicted  of  certain  misdemeanours 
at  the  Assizes,  or  at  the  Central  Courty  or 
It  the  Nisi  Prius  sittings  of  this  court. 
The  excellent  bill  to  enable  persons  as  of 
right  to  move  for  a  new  trial,  which  the 
present  Solicitor-General  introduced  into 
parliament  last  year,  will,  we  hope,  entirely 
abolish  a  practice  which  only  occasions 
oseleis  expense  to  the  individual  parties, 
and  needless  interruption  to  the  other 
business  of  the  court.  Tlie  case  of  the 
Queen  v.  Cooper,  in  which  the  defendant 
vas  brought  up  on  the  last  day  but 
one  of  the  term,  and  the  time  of  the  court 
vasted  on  a  matter  that  could  better 
have  been  disposed  of  at  the  assizes,  while 
the  facta  were  fresh  in  the  mind  of  the 
jndge  who  tried  the  case,  was  a  flagrant 
instance  of  the  folly  of  the  present  practice. 

From  one  or  other  of  the  causes  thus 
referred  to,  there  is  a  fearful  arrear  of  | 
•'rules"  undisposed  off  in  the  Court  of 
Queen's  Bench.  They  no  longer  stand  in  | 
the  shape  of  a  "  peremptory  paper,**  ex- 
posing  the  fact  to  the  world,  and  haunting 
the  sight  of  the  learned  judges  who  have 
tried  in  vain  to  get  rid  of  them.  That 
they  do  not  exist  in  quite  such  large  num- 
hers  as  in  former  years,  is  owing  to  the 
circumstance  that  the  "railway  mania" 
of  1845  has  affected  legal  as  it  has  affected 
commercial  proceedings.  Nothing  has 
been  done  in  law  that  was  not  absolutely 
necessary  to  be  done,  and  if  people  have 
not  been  more  prudent  than  usual  as  to  in- 
curring legal  liabilities,  they  have  at  least 
been  less  energetic  in  enforcing  legal 
"gnts.  The  business  of  the  law  courts 
has  unquestionably  diminished — it  may  be 
questionable  whether  this  is  a  sign  of  good 
or  evil  in  the  community,  but  at  all  events, 
to  this  rather  than  to  any  other  cause  is  to 
be  attributed  the  fact,  that  the  arrears  of 
business  in  this  the  greatest  of  our  common 
^;^  courts,  is  less  formidable  than  in  pre- 
▼'ous  times. 


be  directed,  as  promptly  as  may  be,  to 
the  decisions  which  occur  from  iijpae  to 
time  in  respect  to  the  operation  Of  the 
Stamp  Laws,  and  we  therefore  take  the 
earliest  opportunity  of  referring  to  a  case- 
reported  in  the  number  of  the  Queen's 
Bench.  Reports,  delivered  during  the  last 
week,*  and  which  involres  more  than  one 
point  of  practical  importance. 

In  the  case  alluded  to,^  the  plaintiffs 
sought  to  recover  from  a  lessee  in  covenant* 
five  quarters'  rent  due  under  a  lease 
granted  by  one  Marriott  to  the  defendant^ 
and  the  defendant  pleaded,  that  he  had 
paid  the  rent  to  his  lessor  (Marriott)  be- 
fore action,  and  without  any  notice  of  the 
plaintiff's  title.  Issue  was  taken  on  the 
fact  of  payment,  and  at  the  trial,  the  do* 
fendant  in  support  of  his  plea  proved,  that 
Marriott  being  indebted  to  him  in  a  sum 
secured  by  mortgage,  exceeding  the 
amount  of  the  five  quarters'  rent,  it  was 
agreed  between  them  that  the  amount  of 
the  five  quarters*  rent  should  be  deducted! 
from  the  mortgage  debt*  and  Marriott 
thereupon  handed  the  defendant  a  writ^ 
ten  paper  signed  by  him^  which  was  at 
follows  :*— 

"  Mr.  Jones  having  written  off  tha  snm  q£ 
72/.  3s.  9€L  from  his  murtgaae  debt,  bcinff  five 

auarters*  rent  of  his  house,  Ihereby  diachaige 
le  same  rent  to  the  24th  July,  1841. 

(Signed)    "T.  W.  Mabwott.'' 

This  paper  was  impressed  with  a  W.  stamp, 
with  no  denomination,  but  it  appeared  on  the 
face  of  the  instrument,  by  an  indorsement  of 
the  stamp  commissioners,  that  the  stamp  had 
been  affixed  on  pavment  of  a  penalty,  more 
than  a  month  after  the  date  of  the  instrument 
The  learned  judge  who  tried  the  cause,^  having 
allowed  the  document  to  be  received  in  evi- 
dence, and  the  defendant  ha^ng  had  a  verdict 
on  the  plea  of  payment,  the  question  on  a 
motion  for  a  new  tnal  was,  whether  the  instru- 
ment thus  stamped  was  properly  admitted  ? 

Upon  the  part  of  the  defendant  three 
grounds  were  suggested,  upon  which  the 
admission  of  the  document  in  evidence 
might  be  supported. 

Ist,  It  was  said,  that  the  instrument  in  ques- 
tion was  not  a  receipt ;  and  this  was  sufficiently 
shown  by  the  definition  of  a  receipt  given  by 
the  general  Stamp  Act."*  Under  the  title 
"  Receipt,"  was  found  these  words :— **  Recdpt 
or  discharge  given  for  or  upon  the  payment  of 


POINTS  m  COMMON  LAW. 

OrtRATlOW    OF    THE    STAMP    ACTS     ON 
RBCBIPTS. 

^T  has  always  seemed  to  us  desirable 
"»at  tbeattenuonof  the  profession  should 


•  5  Q.  B.  part  5. 

k  Lwas  and  others.  Executors  if  Jamtsl 
V.  Jones. 
«  Patteson,  J,  _ 

^  55  Geo.  3,  c.    schedule  part  1,  title '^  Ss- 

'*'^"  .2 
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mone^.*'  Here  no  money  waa  paid,  but 
Marriott  agreed  to  set  off  one  debt  against 
another,  2ndly,  It  was  contended,  that  even  if 
the  instrument  could  be  construed  as  a  receipt, 
it  fell  within  the  exemption  in  the  Stamp  Act, 
under  the  words,  "  Receipts  or  discharges  in- 
dorsed or  otherwise  written  upon,  or  contained 
in  any  deed  or  instrument  whatever,  duly 
stamped,  acknowledging  the  receipt  of  the  con- 
sideration money  therein  expressed,"  &c.  The 
instrument  in  question,  it  was  urged,  had  a 
stamp  sufficient  for  an  agreement  and  the  re- 
ceipt was  for  the  consideration  therein  express- 
ed. Lastly,  it  was  argued,  that  the  stamp  on 
the  instrument  in  miestion,  amounting  to  205., 
which  exceeded  thS  highest  receipt  stamp,  and 
the  stamp  thereon  not  being  appropriated,  the 
instrument  was  protected  under  section  10, 
which  gives  effect  to  a  stamp  not  less  in  amount 
than  the  proper  stamp,  provided  it  be  not  spe- 
cially appropriated  to  any  other  instrument. 

On  the  part  of  the  plaintiff  it  was  an- 
swered : — 

Ist,  That  the  instrument  in  question,  accord- 
ing to  the  effect  which  the  defendant  sought  to 
give  it,  was  exactly  described  in  the  Stamp 
Act  under  the  title  "  Receipt,"  by  these  words  : 
— "  And  any  note,  memorandum,  or  writing, 
whatsoever,  given  to  any  person,  for  or  upon 
the  payment  of  money,  whereby  any  sum  of 
money,  debt,  or  demand,  therein  specified,  and 
amounting  to  2/.  or  upwards,  shall  be  expressed 
or  acknowledged  to  ,have  been  paid,  settled, 
balanced  or  otherwise  discharged  or  satisfied,  or 
which  shall  import  or  signify  any  such  acknow- 
ledgment, shall  be  deemed  and  taken  to  be  a 
receipt  for  a  sum  of  money,  of  equal  amount 
with  the  sum,  debt,  or  demand,  so  expressed 
or  acknowledged  to  have  been  paid,  settled, 
balanced,  or  otherwise  discharged  or  satisfied, 
within  the  intent  and  meaning  of  this  schedule, 
and  shall  be  charged  with  a  duty  accordingly." 
2ndly,  That  the  stat.  55  Geo.  3,  c.  184,  s.  10, 
did  not  apply;  inasmuch  as  by  stat.  35  Geo. 
3,  c.  56,  ss.  8,  10,  and  11,  a  receipt  must  be 
stamped  either  before  it  is  executed,  or  within 
a  month  from  that  time. 

The  court  (including  Paifeson,  J.,  who 
tried  tlie  cause)  was  against  the  defend- 
ant on  all  the  points  raised.  An  instru- 
ment leferring  to  a*  settlement  on  a  by- 
gone day  might  operate  merely  as  an 
admission ;  but  as  between  the  defendant 
and  Marriott  this  writing  off  the  debt  was 
to  be  considered  as  money.  Tliis,  there- 
fore, was  a  receipt  or  discharge  given  on 
the  payment  of  money.  The  defence  sug- 
gested under  the  10th  section  niight  have 
arisen,  if  the  1/.  stamp  had  been  affixed  be- 
fore  the  receipt  was  executed,  but  here 
the  stamp  was  improperly  affixed,  since  by 
•tat-  35  Geo.  3,  c.  55,  ss.  8  and  10,  the 
stamp  must  be  on  the  paper  before  it  is 
used  as  a  receipt,  and  though  by  section 
llf   the   instrument  may   afterwards  be 


stamped  on  payment  of  certain  penalties* 
yet  that  must  be  done  within  a  month,  and 
here  it  was  not  so.  Upon  these  grounds 
the  rule  was  made  absolute  for  a  new  trial. 


EXAMINATION  OF  SOLICITORS. 

APPOINTMENT  OF  EXAMINERS. 

13th  January,  1846. 
Whereas,  by  an  order  made  by  the 
Right  Honourable  the  Master  of  the  Rolls, 
on  the  13th  day  of  January,  1844,  it  was, 
amongst  other  things,  ordered  that  erery 
person  who  had  not  previously  been  ad- 
mitted an  attorney  of  the  Courts  of  Queen's 
Bench,  Common  Pleas,  and  Exchequer^  or 
one  of  them,  should,  before  he  be  admitted 
to  take  the  oath  required  by  the  statute 
6  &  7  Victoria,  c.  73,  to  be  taken  by  per- 
sons applying  to  act  as  solicitors  of  tbe 
High  Court  of  Chancery,  undergo  an  ex- 
amination touching  his  fitness  and  capacity 
to  act  as  a  solicitor  of  the  said  court  of 
Chancery ;   and   that  twelve  solicitors  of 
the  same   court,  to  be  appointed  by  the 
Master  of  the  Rolls  in  each  year,  be  ex- 
aminers for  the  purpose  of  examining  and 
inquiring,  touching  the  fitness  and  capacity 
of  every  such  applicant  for  admission  as  a 
solicitor ;  and  that  any  five  of  tbe  said  ex- 
aminers shall  be  competent  to  conduct  the 
examination  of  such  applicant.    Nov,  in 
furtherance  of  the  said  order,  the  Right 
Honourable   the  Master  of  the  Rolls  is 
hereby  pleased  to  order  and  appoint  that 
Robert    Riddell   Bayley,    Edward  Smith 
Bigg    Thomas   Clarke,    John  Coverdale, 
Alexander  William    Grant,   John  Swar- 
breck  Gregory,  George  Herbert  Kinderlev, 
Edward  Lawford,  William  Lowe,  Thomas 
Metcalfe,  Edward  Leigh  Pemberton,  and 
Edward  Rowland  Pickering,  solicitors,  be 
examiners  until  the  31st  December,  1846, 
to  examine  every  person  (not  having  been 
previously  admitted   an  attorney  of  the 
Courts  of  Queen's  Bench,  Common  Pleas, 
and   Exchequer,   or  one  of  them),  who 
shall  apply  to  be  admitted  a  solicitor  of  the 
said  Court  of  Chancery,  touching  his  fit- 
ness and  capacity  to  act  as  a  solicitor  of 
the   said  court.     And  the  Master  of  the 
Rolls  doth  direct  that  the  said  examiners 
shall  conduct   the   examination  of  every 
such  applicant,  as  aforesaid,  in  the  manner 
and  to  the  extent  pointed  out  by  the  said 
order  of  the  lath  of  January,   1844,  afd 
the  regulations  approved  by  his  lordship* 
in  reference  thereto,  and  in  no  other  man- 
ner and  to  no  further  extent. 
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The  question  came  in  February  1841, 

,„„„,.^  I  before  Lord  PlunkeU,  then   Chancellor   of 

.17;""'''''''^'^''  CONPLICT.-CHAN.   Ireland,  who  pronounced  his  decree,  hold- 

ing  tnem  to  be  perpetual  annuities.     But 


CBLLORS   PLUNKETT  AND  SUGDEN. 

A  GIFT  of  the  income  of  property  pos- 
sessed by  the  testator  carries  the  entire 
interest.  That  point  was  decided  in  Elton 
V.  Shephard,  I  Bro.  C.  C.  534.  So  the  gift 
of  the  produce  of  a  residue  was  held  to 
operate  in  the  same  way,  passing  the  whole 
interest  in  such  residue.  PhiUips  v,  Cham- 
herhapie,  4  Ves.  51.  In  like  manner  the 
gift  of  the  dividends  of  stock  will  pass  the 
stock  iteelf;  Page  v.  Leapingwell,  18  Ves. 
464 ;  and  as  a  result  of  these  rules,  if  a  tes- 
tator directs  an  annuity  to  be  purchased 
for  a  legatee,  the  legatee  in  such  a  case 
has  bis  election  to  take  the  purchase 
money  instead  of  tlie  annuity.  Dawson  v. 
Bearn,  1  Russ.  &  Myl.  606.  A  gift  of  an 
annuity  as  part  of  the  income  of  any  par- 
ticular property,  passes  a  perpetuity  on  the 
annuity,  that  is,  renders  it  a  perpetual  an- 
nuity, which  upon  the  principle  already 
unfolded,  would  be  precisely  equivalent  to 
a  gift  of  what  would  purchase  such  per- 
petual annuity.  In  the  case  o£  Bowlings 
y^  Jennings,  13  Ves.  45,  Sir  William 
Grant  so  decided.  In  such  cases  the 
words  annuity  or  annual  sura  are  equivalent 
to  the  corpus  of  the  property,  out  of  which 
the  payment  is  to  issue.  These  plain  prin- 
ciples being  remembered,  let  us  turn  to  a 
case,  Stokes  v.  Heron,  just  reported  by 
Messrs.  Clark  &  Finnelly,  vol.  12,  part  2, 
p.  161,  in  which  the  present  Lord  Chan- 
cellor of  Ireland  appears  to  have  miscarried 
in  a  matter  truly  determinable  by  the  rules 
above«expIained. 


The  testator  by  his  will,  disposing  of  per- 
sonalty merely,  directed,  that  whatever  he 
ebould  die  possessed  of  should  produce  to  his 
wife  an  annuity  of  100/.  per  annum,  and  to 
«cb  of  his  daughters  100/.  per  annum  for 
tbemaelves  and  their  children  ;  the  said  annui- 
toes,  after  the  death  of  his  wife,  to  be  equaUy 
dw^ among  his  three  children,  William,  Mary, 
and  Julia ;  the  residue  of  his  property  being 
bequeathed  to  his  said  son  William.  At  the 
date  of  the  will  and  of  the  testator's  death, 
there  were  no  children  of  the  daughters,  one  of 
Whom,  Mary,  died  in  the  testator's  lifetime, 
whereupon  he  made  a  codicil  to  his  will,  divid- 
ing her  annuity  between  his  two  surviving 
children,  William  and  Julia.  He  afterwards 
made  another  codicil  in  these  words :— "  And 
m  case  my  son  William  shall  die  without  leav- 
ing issue  male,  my  will  is,  that  after  the  de- 
<»««  of  my  iw/t?  and  my  daughter  Julia,  my 
remaining  property  shall  then  be  divided,"  &c. 

the  words  in  italics  suggesting  that  the  annui- 
ties given  to  the  wife  and  daughter  were  for 
life  only. 


upon  the  advent  of  his  present  successor, 
Sir  Edward  Sugden,  the  defeated  party 
applied  for  a  re-hearing ;  and  accordingly 
the  cause  was,  in  February  1842,  re-argued, 
and  in  due  course  a  decree  was  made, 
whereby  Sir  Edawrd  Sugden  reversed  the 
decree  of  his  predecessor.  Under  which 
circumstances  an  appeal  was  taken  to  the 
House  of  Lords,  before  whom  the  whole 
subject  was  very  ably  discussed  in  presence 
of  Lords  Brougham,  Cottenham,  and 
Campbell. 

The  appellants  showed  that  wherever  pro- 
perty is  given  to  produce  an  annuity,  the 
annuity  is  perpetual;  and  that  was  the  case 
here.  The  difficulty  which  had  misled  Sir 
Edward  Sugden,  they  alleged,  arose  from  his 
opinion  that  the  rule  in  WiUVs  case,  6  Rep.  17, 
did  not  apply  to  personalty.'  He  said,  "As 
regards  the  gift  to  the  daughters  and  their 
children,  1  have  great  doubts  as  to  the  possi- 
bility of  applying  the  doctrine  of  WUd's  case  to 
personal  property.  The  true  construction  of  a 
gift  to  a  father  and  his  children  is  to  construe  it 
a  gift  to  them  as  a  class  as  joint  tenants,  as  in 
Oates  V.  Jackson,  2  Str.  1 172."  The  appellants 
contended  that  this  was  only  true  where  the 
children  could  take  by  purchase,  but  not  where 
the  gift  was  to  one  who  had  not  then  any  chil- 
dren. 

llie  respondents,  on  the  other  hand,  main- 
tained, that  Sir  £dward  Sugden  was  right  in 
holding  that  the  rule  in  Wild's  case  did 
not  apply  to  personalty.  The  Lords  proceeded 
to  give  judgment. 

Lord  Brougham.—"  It  is  said  by  Lord 
Chancellor  Sugden,  that  LordPlunkett  laboured 
under  a  misapprehension  of  fVild*s  case.  I 
must  really  in  justice  to  that  learned  person, 
state  that  this  is  altogether  a  mistake ;  for  he 
laboured  under  no  misapprehension  whatever. 
'  Here,'  says  Sir  Edward,  '  the  gift  is  to  them 


■  The  rule  in  Wild*s  case  is,  that  if  A,  devise 
his  lands  to  B.  and  to  his  children  or  issues, 
and  he  hath  not  any  issue  at  the  time  of  the 
devise,  the  same  is  an  estate  tail ;  and  if  that 
estate  be  not  barred,  the  children  may  succes- 
sively take.  Now,  in  the  case  of  personalty, 
it  would  certainly  be  a  benefit  to  the  children 
to  hold  that  the  parent  took  an  absolute  interest, 
instead  of  a  mere  life  interest.  It  would  be  a 
violence  to  strike  out  of  the  will  the  words  in 
favour  of  the  children.  And  as  what  would 
give  an  estate  tail  of  real  property,  would,  if 
applied  to  personalty,  give  an  absolute  interest, 
the  testator's  intentions  would  be  best  ef- 
fectuated by  holding  that  the  parent  took  a 
quasi  estate  tail  in  the  personalty,  which  would 
give  him  the  absolute  disposal  of  it,  but  which 
might  lead  to  its  being  distributed  among  his 
I  children  at  his  death. 
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.  -waA  their  children:  all  in  one  seoteoce ; '  but  in 

-    fVilePs  case  he  says,  the  gift  was  to  one  and  his 

wife,  and  after  tneir  decease  to  her  children/ 

The  mistake  is  Lord  Chancellor  Sugden's^  not 

Lord  Chancellor  Plunketfs." 

Lord  Brougham  then  enters  into  a  very 
minute,  elaborate,  and  critical  examination 
of  the  rule  in  WikTs  case — exemplifying 
the  propensity  of  his  mind  rather  to  dis- 
play a  mastery  over  the  subtleties  of  legal 
metaphysics  than  to  place  his  opinion  on 
any  broad,  rational,  intelligible  foundation. 
The  rule  in  Wild's  case,  like  the  rule  in 
Shelly*s  case,  has  had  more  honour  paid  to 
it  than  it  deserves.  See  how  differently 
Lord  Cottenham  proceeds.  He  observed; — 
"  These  annuities  are  to  be  considered  as  per- 
petuitieer.  because  the  testator  deals  with  them 
as  being  in  existence  and  operative  beyond  the 
period  of  the  lives  of  those  who  are  first  to  enjoy 
them." 

We  require  no  rule  in  WxlcCs  case  to 
understand  this  direct  and  simple  propo- 
sition. It  is  vigorous,  irresistible  good 
sense,  which  af\er  all  is  the  best  law, 
wherever  it  admits  of  being  properly  ap- 
plied.    Again  Lord  CotUnham  says — 

"Take  the  case  of  the  daughters ;— the  gift 
is  of  an  annuity  to  themselves  and  their  children. 
It  is  quite  obvious  that  the  testator  did  not 
intend  the  gift  to  be  limited  to  the  lives  of  the 
daughters.  It  cannot  be  that  the  duration  of 
the  subject  matter  was  to  be  measured  by  the 
lives  of  the  first  takers,  because  the  testator 
provides  who  shall  enjoy  this  property  after  the 
expiration  of  those  lives." 

The  principle  governing  the  whole  case 
is  thus  put  by  Lord  Cottenham  :— 

**  We  have  here,  therefore,  not  only  the  pro- 
perty direeted  to  produce  the  annuities,  but  we 
nave  a  disposition  of  the  interest  in  the  subject 
matter  more  extensive  than  the  duration  of 
those  who  are  first  to  enjoy  it." 

Lord  Campbell  concurred ;  and  thereupon 
the  decree  of  Lord  Chancellor  Sugden  wat 
reversed.  The  house  then  must  be  taken  to 
have  held,  that  the  decree  of  Lord  Chancellor 
Plunkett,  which  was  right,  oufi^ht  not  to  have 
been  disturbed  on  the  rehearing.  The  reversing 
decree  of  Lord  Chancellor  J^uj^den  was,  there- 
fore, itself  overturned;  while  the  decree  of 
Lord  Chancellor  Plunkett,  reversed  by  Lord 
Chancellor  Sugden,  was  in  its  stead  set  up  and 
re*estabtished. 


POINTS  IN  COMMON  lAW  PRACTICE. 


RULE     FOR    NBW  TRIAL   ON  PATUBNT  OP 
COSTS,  DISCHARQBD  IP  COSTS  MOT  PAID, 


The  case  may  be  cited  as  showing  re- 
markably the  danger  to  which  even  the 
most  learned  are  exposed  w  hen  they  ^or^ex 
the  simple  maxims  of  good  sense.  And 
herein  Jay  the  excellence  ofLordEIdon. 
that  while  he  refined  more  than  any  other 
judge — he  never  allowed  himself  to  be  the 
dupe  of  his  own  subtleties — but  invariably 
restrained  and  corrected  them  by  a  never- 
failing  original  sagacity. 


The  application  for  a  new  trial  is 
sariiy  an  application  «v  parte^  and  is  often 
made  merely  for  the  purpose  of  delay.   It 
is  within  the  knowledge  of  ewtrj  one  fami- 
liarly acquainted  with  Gommon  law  pnc- 
tice,  that  the  anxiety  of  the  courts  to  pie- 
vent  injustice  by  granting  a  rule  to  thov 
cause  why  there  should  not  be  a  new  trid, 
frequently  produces  results  which  it  is  im- 
possible for  the  court  to  contemplate  at  the 
time  the  rule  is  granted.    The  debiy  silbidf 
an  opportunity,   which   the   ansacceiifiil 
suitor  too  often  avails  himself  of,  to  preveot 
his  antagonist  from  obtaining  the  fruits  of 
a  just  verdict*    lo  many  oases,  as  our 
readers  are  aware,  the  rule  for  a  new  trial 
is  made  absolute  upon  the  payment  of  coits, 
and  the  iounediate  payment  of  the  costs  is 
the  best  test  of  the  sincerity  of  the  sppii- 
cant,  that  he  really  desirea  a  new  tml 
The  rule  for  a  new  trial  being  granted  oo 
the  condition  that  costs  shall  be  psid,  it 
cannot  be  considered  a  hardship  that  the 
rule  should  be  discharged  if  the  applicffit 
refuses  to  fulfil  the  condition*     Uot9  a 
very  recent  period,  however,  the  prsctice 
on  this  point  does  net  appear  to  have  been 
settled.     The  point  was  brought  underlie 
consideration  oiPatteaon^  J.,  when  sittisg 
in  the  Bail  Court,  in  Champion  v.  dr^- 
fiths.^    In  that  case  the  defendant  badt 
verdict,  and  the  plaintiff  obtained  a  rale 
absolute  for  a  new  trial  on  payment  d 
costs,     llie   costs   were    taxed  and  de- 
manded, but  not  paid  within  a  reasonable 
time,  and  an  application  was  then  made  to 
discharge  the  rule  for  a  new  trial.    Tbe 
reasonableness  of  the  application  was  ma- 
nifest, and  the  only  question  was,  whether 
the  rule  to  discharge  the  rule  for  a  nev 
trial,  should  be  a  rule  absolute  in  the  first  in-   I 
stance,  or  only  a  rule  to  show  cause  ?  Upon 
which  the  learned  judge  said  : — *^  I  tbink 
you  may  take  your  rule  absolute  in  the  first    | 
instance,  for  discharging  the  plaintiff's  rule. 
l£  there  is  any  reason  for  reviving  or  r^ 
opening  that  rule,  he  may  apply  to  the 
court  for  that  purpose."     The  same  point 
came  before  the  Court  of  Exchequer  for 
the  first  time  in  Michaelmas  Term  last,  in 
a  case  of  Phillips  v.  Warreny^   but  that 
court,  adverting  to  its  own  peculiar  prac- 

•  1  DowL  N.  S.  319. 
^  15  Law  Jour.  30,  Exch. 
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tice,  instead  ef  granting  a  rule  absolute  in  t  tbe  derk  of  the  peace  for  tbe  county  of  Somar- 
the  first  instance,  granted  a  rule  nisi,  which,  Bet,  feeling  himaclf  aggrieved  by  this  otder^had 


in  this  courf  makes  itself  absolute,  if  cause  be 
not  shoirn  against  it  within  a  limited  time. 


FEES  TO  CLERKS  OF  THE  PEACE. 

We  confess  ourselves  to  be  amongst  the 
Dumber  of  those,  who  conceive  it  to  be  of 
tbe  essence  of  justice,  when  legal  altera- 
tions are  made  for  the  real  or  supposed 
benefit  of  the  public,  that  the  pecuniary 
interest  of  individuals — injuriously  affected 
by  the  proposed  change — should  not  be 
overlooked ;  and  we  regard  with  peculiar 
satisfaction  any  jodicial  decision  which 
tends  to  the  enforcement  of  this  equitable 
principle. 

Tbe  claims  and  rights  of  that  eminently 
respectable  and  useful  body  of  public 
officers,  the  Clerks  of  the  Peace,  having 
been  for  some  time  past,  a  subject  of  dis- 
cussion, in  the  legislature  as  well  as 
throughouttbe  country,  we  take  the  earliest 


it  brought  up  by  certiorari  to  the  Court  of 
Queen's  Bench  in  the  following  term,  upon  an 
affidavit  showing,  that  he  (Mr.  Coles)  was  ap- 
pointed to  the  office  of  clerk  of  the  peace  m 
1810,  and  from  that  period  down  to  1826,  was 
in  the  habit  of  receiving  certain  fees  paid  by 
defiondanta  in  misdemeanours,  which  fees  had 
been  previously  received  by  his  predecessors  in 
the  office.  That  at  the  Michaelmas  sessions, 
1825,  a  table  of  fees  to  be  taken  by  the  clerk 
of  the  peace  was  made  and  settled,  approved  of 
at  the  next  sessions,  and  submitted  to  and 
confirmed  by  the  judges  of  assise  at  the  next 
sprinfir  assize,  pursuant  to  the  stat.  57  Geo.  3, 
c.  91,  8.  1.  That  such  tabic  had  been  acted 
upon,  until  the  making  of  tbe  ord^r  com* 
plained  of,  and  that  it  comprised  certain  feea 
payable  bv  defendants  in  misdemeanour. 

Upon  tne  motion  to  quash  the  order  of  ses- 
sions as  illegal,  the  Attorney  and  Solicitor- 
General,  for  the  Crown,  objected  :-— 1st,  That 
the  order  in  question  was  not  properly  remov^ 
able  by  eertiarmi^  as  it  was  a  mere  administia- 
Uve  order  by  the  court  of  (quarter  sessions  to  its 
own  officer,  and  not  a  judicial  proceeding* 
Secondly,  That  assuming  the  order  to  be  pro* 


opportunity  of  directing  attention  to  a  case  [perly  removable  bv  certiorari,\t  was  good  on 


argued  in  the  Court  of  Queen's  Bench  in 
Michaelmas  Term  last,*  in  which  an  order 
of  sessions  directing  the  clerk  of  the  peace 
to  forego  the  receipt  of  certain  fees  was 
held  to  be  an  illegal  order,  and  the  court 
was  called  upon  incidentally  to  put  a  con- 
struction upon  the  recent  statute,  8  &  S) 
Vict.  c.  114,  "for  the  Abolition  of  certain 
Fees  in  Criminal  Proceedings.*'  This 
statute,  aa  our  readers  are  aware,^  enacts, 
that  the  provisions  of  the  stat.  55  Geo.  3, 
Ci  50,  respecting  the  discharge  of  prisoners 
without  any  fee,  shall  extend  to  all  persons 
charged  either  with  felony  or  misde- 
meanour, against  whom  no  bill  shall  be 
found,  or  who  on  their  trial  shall  be  ac- 
quitted, or .  who  sliall  be  discharged,  and 
that  it  shall  not  be  lawful  to  demand  or 
take  from  such  persons  any  fee  for  their 
appearance  to  the  indictment,  or  for  allow- 
ing them  to  plead  thereto,  or  for  recording 


the  face  of  it,  and  the  table  of  fees  franaed  by 
the  sessions  and  sanctioned  by  the  judges, 
under  the  stat.  57  Geo  3,  c.  91,  was  illegal  amd 
invalid,  so  far  as  related  to  the  fees  taken  from 
defendants  in  misdemeanour.  Lastly,  It  was 
submitted,  that  it  was  now  useless  to  quash 
the  order,  since  the  stat.  8  &  9  Vict.  c.  1 14,  ex- 
pressly prohibited  the  taking  that  particular 
class  of  fees  which  it  was  the  object  of  the 
order  to  abolish. 

Upon  the  first  point  the  court  stopped  Ihe 
counsel  in  support  of  the  rule,  observing  that 
this  was  not  only  a  jodicial  order  but  cme  of 
the  very  highest  character,  applicable  to  all  the 
judicial  proceedings  of  the  court  of  quarter 
sessions.*' 

Upon  the  principal  question  the  conrt 
was  unanimously  of  opinion,  that  the  order 
cuukl  not  be  maintained.  The  table  of 
fees  framed  in  1826,  and  sanctioned  by  the 
judges,  was  primd  facie  proof  that  the  fees 
mentioned  therein  were  fees  ascertained  to 
have  been  up  to  that  time  legally  payable. 


their  appearance  or  plea,  or  for  discharging  |  ^nd  Denman,  C.  J.,  seemed  to  think,  that  a 
any  recognizance   taken   from   any  such 
persons  or  their  sureties. 

Previously  to  the  passing  of  this  act,  (which 
obtained  the  royal  assent  in  August  1845,) 
the  magistrates  of  the  county  of  Somerset,  at  a 
qtiarter  sessions  held  in  October  1844,  ordered, 
that  "  no  officer  of  this  court  do  hereafter  take 
9T  demand  any  fee  or  payment  whatsoever  from 
wy  defendant  in  misdemeanour."     Mr.  Coles, 


*  The  Queen  v.  Coles,  15  Law  J.,  Mag.  Cas, 
10,  N.  S. 
^  Seethe  act,  ant^:  rol.  30,  p.  417. 


table  so  settled  was  sufficient  to  authorise 
the  clerk  of  the  peace  to  receive  the  fees 
now  complained  of  Upon  looking  to  the 
stat.  55  Geo.  3.  c.  50,  however,  it  was  ma- 
nifest that  before  the  table  was  settled, 
fees  were  properly  payable  by  defendants 


«  On  this  point  Coleridge,  J.,  cited  Williams 
V.  Lord  Bagot,  4  Dowl.  &  Ry.  315,  where  a 
certiorari  issued  to  an  inferior  court,  to  return 
the  practice  of  the  court,  that  it  might  appear 
on  a  record  going  to  the  court  of  error. 
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in  some  cases  of  misdemeanour,  and  this 
being  so,  it  was  clear  the  sessions  had  as- 
sumed to  do  more  than  they  had  any  right 
to  do,  in  ordering  that  no  fees  whatever 
ahould  in  future  be  payable  by  any  de- 
fendant in  misdemeanour.^  And  Wightman, 
Z.f  added,  that  it  would  be  a  very  easy 
mode  of  getting  rid  of  a  table  of  fees  sanc- 
tioned by  the  judges  under  the  authority 
of  an  act  of  parliament,  if  at  the  next  ses- 
sions the  justices  might  undo  all  that  had 
been  legally  and  formally  done :  it  would 
l^ad  to  this  anomaly,  that  there  would  be 
a  table  of  fees  sanctioned  by  the  highest 
authority,  unreversed,  and  at  the  same 
time  an  order  of  sessions  forbidding  their 
officers  to  take  the  fees  mentioned  in  it. 

lu  reference  to  the  suggestion  of  the 
counsel  for  the  crown,  that  it  would  be 
useless  to  quash  the  order  of  sessions,  as  it 
only  directed  that  which  the  stat.  7  &  8 
Vict.  c.  114,  afterwards  authoritatively  de- 
clared to  be  the  general  law  of  the  land, 
it  was  observed,  in  the  course  of  the  argu- 
ment, and  afterwards  particularly  adverted 
to  by  Williams,  J.,  in  his  judgment,  that 
the  order  of  sessions  was  not  a  mere  antici- 
pation of  the  provisions  of  the  recent  sta- 
tute, for  that  the  order  absolutely  forbid 
taking  certain  fees  which  the  statute  of 
Victoria  did  not  affect.  For  instance,  it 
vfas  said,  that  the  fees  payable  upon  tra- 
verses, and  by  persons  convicted,  were 
left  untouched  by  the  recent  statute,  whilst 
the  justices  by  their  order  improperly  as- 
sumed to  abolish  those  fees.  Upon  these 
grounds  the  judges  thought,  they  were  not 
at  liberty  to  decline  to  exercise  their  juris- 
diction, (though  it  might  not  in  every  case 
be  imperative  upon  them  so  to  do,)  but 
that  they  were  bound  to  let  the  quarter 
sessions  know,  that  the  proceeding  was 
not  warranted  by  law.  The  order  of  ses- 
sions was  therefore  quashed. 


BARRISTERS  CALLED. 
Hilary  Term,  1846. 

LINCOLN'S   INN. 

William  Baliol  Brett,  Esq. 

Edwin  Lumsdaine  Sandys  Lumsdaine,  M.  A. 

^  It  was  noticed  by  Lord  Denman  in  the 
course  of  the  argument,  that  by  the  table  of  fees 
in  force  at  the  Somerset  sessions,  persons  con- 
noted were  reouired  to  pay  the  fees  before  they 
could  know  wnether  they  should  be  convicted 
or  not,  whilst  the  stat.  7  &  8  Vict.  c.  114,  con- 
templated, that  those  fees  should  only  be  taken 
from  persons  convicted.  In  such  cases,  it  was 
said,  the  clerk  of  the  peace  would  take  the  fee 
at  his  peril. 


William  Henry  Newman,  Esq. 

John  Walter  Morrice,  M.  A. 

George  Augustus  Frederick  Bentinck,M.A. 

Charles  Palmer  Phillips,  M.  A. 

Ralph  Fletcher,  M.  A. 

Edward  Penrose  Hathaway,  M.  A. 

Henry  Cotton,  M.  A. 


MIDDLE  TEMPLE. 

I6th  January,  1846. 
Thomas  Wheeler,  Esq.,  of  St.  John's,  Cam- 
bridge. 
William  Morris,  Esq. 
George  William  Bell,  Esq. 
George  Sweet  Carr,  Esq. 
Thomas  Garfit,  Esq. 

30th  January,  1846. 

John  Roberts,  Esq. 
Thomas  Campbell  Foster,  Esq., 
Henry  John  Pantin,  Esq. 
Frederick  Ayrton,  Esq. 
Henry  David  Erskine,  Esq. 
Randal  MacDonnell,  Esq. 
John  Henry  Druery,  Esq. 
Samuel  Sidney  Smith,  Esq. 
Hugh  George  Robinson,  Esq.,  B.  A. 
William  CampbeU  Sleigh.Esq.,  of  St.  Mary's, 
Oxford. 
Edward  Kemble,  Eso. 
John  Burgess  Karslake,  Esq. 
Francis  Worsley,  Esq. 
James  Stephen,  Esq. 

INNER  TEMPLE. 

Philip  Warner  Courtcnay,  Esq. 
Jonas  AUeyne  Maynard,  Esq. 
Theodore  William  Whipham,  Esq. 
Benjamin  Brunton  Blackwell,  Esq. 
Frederick  Harold  Ashworth,  Esq. 
George  Montagu  Warren  Peacockc,  Esq. 
William  Clement  Drake  Esdaile,  Esq. 
Robert  James  Suape,  Esq. 
Robert  Ogle,  Esq. 
Samuel  Taylor,  Esq. 
WiUiam  John  Hamson  Moreland,  Esq- 
Ernes  Richard  Seymour,  Esq. 

gray's   INN. 

21st  January,  1846. 
Samuel  Joyce,  Esq. 


ANALYTICAL  DIGEST  OF  CASES 

REPORTED    IN   ALL  THE   COURTS, 

From  1st  November,  1846. 

Common  Zaio  ffouttjs. 
Since  the  1st  Nov.  last,  seven  numbers  or 
parts  of  the  Common  Law  Reports  have  been 
published ;  and  as  well  for  easy  reference,  « 
for  the  convenient  division  of  the  subjects,  we 
shall  class  the  decisions  under  the  following 
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heads :  —  1.  Construction  of  Stotutes  ;  2. 
Grounds  of  Action  and  Principles  of  Common 
Law;  3.  Common  Law  Pleadings;  4.  Evi- 
dence;  5.  Practice;  6.  Costs;  7.  Attorneys. 

L  CONSTRUCTION  OF  STATUTES.^ 

ACTION    (notice   OP). 

See  Railway  Act, 

AFFIDAVIT. 

See  Limitations  {Statute  of),  3. 

AWARD. 

See  Inchawrt. 

BOROUGH    ELECTION. 

Aldermen. — On  the  electon  of  an  alderman 
for  a  borough,  if  the  voting  papers  do  not  con- 
lain  an  accurate  description  of  the  place  of 
abode  of  the  party  voted  for,  the  votes  are  bad, 
under  stat.  7  W.  4„  and  1  Vict.  c.  78,  s.  14, 
though  the  inaccuracy  be  without  fraud,  and 
the  description  in  the  voting  paper  be  com- 
monly understood  to  be  that  of  the  party. 
Queen  v.  Deighton,  5  Q.  B.  896. 

Cases  cited  :  Moses  v.  Newman,  6  Blng.  r>56; 
2  Dirarris  on  Statutes,  707  ;  Queen  v.  Alder- 
800,  IQ.  B.878. 


CANAL   ACT. 

Bj/e-Law.  —  Sunday.  —  By  a  local  Act  6 
Geo.  4,  c.  bcxi.,  the  company  of  proprietors 
of  a  public   navigation  were  empowered    to 
make  bye-laws  for  the  good  government  of 
the  company,  and  for  the  good  and  orderly 
using  the  navigation,  and  also  for  the  well- 
goreming  of  the  bargemen,  watermen,  and 
boatmen,    who     should    carry    any    goods, 
wares,   or   merchandize    upon    any    part    of 
the  sud  navigation,  and  to  impose  and  inflict 
such  reasonable  fines  or  forfeitures  upon  all 
persons  offending  against  the  same,  as  to  the 
major   part    of  the    company    should    seem 
meet,  not  exceeding  5/.    The  company  made  a 
Lye-law  that  the  navigation  should  be  closed 
on  every  Sunday  throughout  the  year,  and  that 
no  business    snould   be   transacted    thereon 
during  such  time    (works  of  necessity  only 
excepted),  nor  should  any  person  during  such 
Ume  navigate  any  boat,  &c.,  nor  should  any 
boat,  &c.,  pass  along  any  part  of  the  said  navi- 
gation on   Sunday,    except   for  a  reasonable 
distance  for  the  purpose  of  mooring  the  same, 
and  except  on  some  extraordinary  necessity,  or 
for  the  purpose  of  going  to,  or  returning  from, 
any  place  of  divine  worship,  under  a  penalty  of) 
5/.    Held,  that  the  act  did  not  authorize  the 
company  to  make  the  above  bye-law,  and  that 
it  was  illegal  and  void.      Calder  and  Hebble 
Navigation  Company  v.  Pilliny,  14  M.  &  W. 
76. 
Cases  cited  :  The  Masters,  &c.  of  Gunraakers  v. 
Fell.  WiUes,  389;  Bosworih  v.  Heme,  Cas. 


Temp.  Hardw.409  ;  Adley  v.  Reeves,  J  M.& 
Selw.  53  ;  Case  of  Tailors  of  Ipswich,  ll^Rep. 
53,  54  ft ;  Dodwell  ▼.  University  of  Oxford,  t 
Vent.  33,  34;  Snndiman  v.  Breach.  7  B.&  C. 
96;  9  D.&  R.659;  Rex.  v.  Lord  Groarenor, 
2  Stork.  N.  P.  C.  512  ;  Reg.  ▼.  Governors  of 
Darlington  Grammar  School,  14  Law  J.N.  8., 
Q.  B.  67;  Cmmden  r.  Anderson,  6  T.  R.7t3; 
Rex  V.  Rogers,  10  East,  569. 

CARRIER. 

See  Railway. 

CERTIORARI, 

See  Highways,  1 ;  loor,  3. 

CLERK  TO   JUSTICES. 

Fees.—Vn^ex  stat.  5  &  6  W.  4,  c.  76,  8.  92, 
the  fees  of  a  clerk  to  justices  of  a  borough,  for 
business  done  in  respect  of  persons  appre- 
hended by  the  police,  and  brought  before  the 
justices,  or  in  respect  of  informations  and  other 
proceedings  taken  by  and  at  the  instance  of  the 
police,  must  be  paid  out  of  the  borough  fund 
(if  they  cannot  be  obtained  from  the  individuals 
who  ought  to  pay  them)  aa  expences  "necea- 
sarily  incurred  in  carrying  mto  effect  the 
provisions"  of  that  act.  And  the  court,  m  such 
case,  will  grant  a  mandamus  to  enforce  pay- 
ment. ,        . 

On  motion  for  such  mandamus,  it  being 
suggested  that  a  retrospective  rate  might  be 
necessary,  the  court  nevertheless  made  the  rule 
absolute,  leaving  the  defendants  to  allege  that 
fact,  if  it  existed,  and  discuss  its  effects,  on  a 
return.  Queen  v,  Gloucester,  Mayor  of,  5  Q.  B. 
862. 

Caftes  cited  :  Queen  v.  Charchwardens  of 
Chelmsford,  5  Q.  B.  66  ;  Queen  v.  Council  of 
LicbBeld,  4  Q.  B.  893 ;  Wood*  v.  Reed,  2  M.  & 
W.777;  Grindell  V.  Godraond,  5A.&  E.755; 
Turner  ▼.  Rookes,  10  A.  &  E.  47. 


^  We  have  bcluded  in  this  selection  of  cases 
the  decisions  under  the  New  Poor  Law  Act; 
but  reserve  tho^e  of  Bankruptcy  for  a  separate 

class. 


COSTS. 

See  Highway,  2. 

COURT   BARON. 

A  local  act,  regulating  the  proceedings  in 
the  courts  baron  of  a  hundred  and  manor, 
enacts,  that,  in  case  any  personal  action  for 
the  recovery  of  any  debt  or  damages,  shall  be 
commenced  and  prosecuted  out  of  the  jurisdic- 
tion, and  it  shall  appear  to  the  judge  of  the  court 
where  such  action  shall  be  tried,  that  the  debt 
,  or  damages  to  be  recovered  in  such  action  do  not 
1  amount  to  40*.,  and  the  defendant  in  such 
•  action  shall  duly  prove  by  sufficient  testimony, 
to  be  allowed  by  any  of  the  judge  or  judges  of 
the  court  where  such  action  shall  be  tried,  that 
at  the  time  of  commencing  such  action,  such 
defendant  was  resident  within  the  jurisdiction^ 
and  liable  to  be  summoned  or  warned  in  either 
of  the  said  courts-baron,    for    such   debt  or 
damages,  then  and  in  such  case,  unless  the 
judge  who  shall  try  such  cause  shall,  m  open 
court,  certify  in  writing  that  there  was  a  palpa- 
ble  or  reasonable  cause  of  action  for  408.,  or 
more,  or  that  the  freehold  or  title  to  lands  or 
tenements,  principally  came  in  question  at  sucii 
trial,  such  plaintiff  shall  not  recover,  but  be  mm* 
suited  in  such  action,  &c.    Held,  that  it  is  not 
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neccssaiy  to  plead  the  statute,  but  that  the 
Judffe  is  bound  to  receive  evidence  of  the  de- 
fendant's residence  within  the  local  jurisdiction, 
and  upon  being  satisfied  as  to  the  sufficiency  of 
the  proof  of  the  fact,  to  nonsuit  the  plaintiff. 
IWiard  v.  IVt^ster,  6  M.  &  G.  983. 
Cases  cited:  BarDev  v.  Tabb,  2  H.  Blec.  351 ; 

Tailor  T.  Blair,  3 1.  R.  452  ;  Parker  v.  Elding, 

1  East,  852  ;  Saodall  v.  Beonett.  2  Adol.  &  E. 

204  ;  4  N.  &  M.  89 ;  Reynolds  v.  Talmon,  2 

Q*  B.  644. 

HIORWAT8. 

1.  Certiorari. — ^Where  a  rule  for  a  certiorari  to 
bnng  up  an  order  of  quarter  sessions,  confirm- 
ing on  appeal  an  order  of  justices  under  the 
Highway  Acts,  "with  all  things  touching  the 
same,"  had  been  obtained,  and  a  return  made, 
Jhich  did  not  include  the  order  of  justices; 
the  court  of  Queen's  Bench  made  absolute  a 
rule  for  a  certiorari  to  remove  the  order  of 
justices,  although  obtained  pending  the  former 
rule. 

An  order  of  justices  at  special  sessions, 
under  the  4  &  5  Vict.  c.  69,  s.  1,  must  show 
on  the  face  of  it,  that  the  road  in  respect  of 
which  they  proceed  to  adjudicate,  is  within  the 
division  for  which  the  special  sessions  are  held; 
but  it  need  not  show  in  what  proportion  of  the 
rate  the  sum  to  be  paid  stands ;    nor  out  of 

^  w    °^  ^^®  ^^^^^  ™*^®  permitted  by  the  5  & 
6  W.  4,  c.  50,  the  sum  is  to  be  taken. 

The  six  months  within  which  a  certiorari 
must  be  obtained,  run  from  the  date  of  the 
Original  order  of  justices. 

The  powers  conferred  by  the  4  &  5  Vict.  59, 
;•  1.  on  "the  justices  at  any  special  sessions 
for  the  hijrhways,  holden  after  the  passing  of 
this  act,*'  apply  only  to  a  special  sessions 
holden  under  the  5  &  6  W.  4,  c.  50,  s.  45. 
Reg.  V.  Morice,  2  D.  &  L.  952. 

Cases  cited:  Reg.  ▼.  The  Justices  of  Cornwall, 

1  Car.  Ham.  and  Allen's  New  Sess.  Cases,  p. 

414 ;  Reg.  t.  Martin,  2  Q.  B.  1037,  note  (a)  ; 

1  SaHc.  147;  Rex.  r.  Sparrow.  2  T.  R.  196. 

note  (a);  Rex  JuaUces  of  Middlesex,  5  A.  & 

E.  626 ;  S.  C.  1  N.  &  P.  92 ;  In  re  Peerless, 

1Q.B.143;S.C,4P.&D.428. 
2.  When  justices  have  directed  an  indictment 
against  a  parish,  under  stat.  5  &  6  W.  4,  c  60, 
8.  96,  for  non-repair  of  a  highway,  and  the 
judge  of  assize  directs  payment  of  the  costs  out 
of  the  parish  highway  rate,  he  must  ascertain 
the  amount  of  costs,  and  order  payment  of  the 
sum  so  ascertained.  Where  the  judge's  order 
laonly  topay  the  costs   generally,   this  court 

^  w^*  ^       ®  ^^^^  *"  ^^^^^  ^y  mandamus. 

Whether  the  amount  can  be  ascertained  after 
the  commission  of  the  judge  of  assize  has  ex- 
pired, qiugre.     Queen  v.  Clark,  5  Q.  B.  887. 
Cases  cited :  Sellwood  r.  Mount,  1  Q.  B.  726  • 
Queen  v.  Long,  1  Q.  B.740  ;  Queen  v.  Pem- 
bridge,  3  Q .  B.  901 .  903 ;  Queen  v.  Ched  worth, 
9  C.&  P.   285;  Queen    v.  Heanor,  Hil.  T. 
1845 ;  Rex  v.  Tressurer  of  County  of  Surrey, 
1  Chitt.   R.  650 ;  Rex  r.  St.  Katherine  Dock- 
Company,  4  B.  &  Ad.  360 ;  Rex  v.  Severn  & 
Wye  Railway  Company,  2  B.  &  Aid.  646 ; 
Queen  ▼.  Bristol  Railway  Company,  2  Q.  B. 


64. 


BXRCUTIOlf. 

Under  20/.— Since  the  7  &  8  Vict.  c.  96,  a 
defendant  may  be  taken  in  execution  in  an 
action  on  the  judgment  recovered,  though  the 
debt  recovered  in  the  former  suit  was  under 
20/.,  and  tbe  second  action  is  brought  within 
a  year.    Mason  v.  NickoUs,  14  M.  &  W.  118. 

See  Hopkins  v.  JFVwuMm,  13  M.  &  W.  373. 

INCLOSURE. 

A  drain  was  made  in  pursuance  of  an  award 
by  the  commissioners  under  an  inclosure  act, 
passing  along  Blackacre,  and  over  and  across 
Whiteacre;  by  which  award  it  was  ordered, 
that  the  owners  of  the  lands  over  which  the 
drain  passed,  should  cleanse  and  keep  the  same 
of  a  sufficient  width  to  carry  off  the  water  in- 
tended to  run  down  the  same.  The  occupier 
of  Blackacre  afterwards  opened  a  sough  or  nn- 
derdrain  into  the  awardea  drain.  HeJd,  that 
this  method  of  draining  not  being  contemplated 
by  the  award,  the  owner  of  Whiteacre  was  not 
required  to  keep  the  awarded  drain  of  sufficient 
capacity  to  carry  off  the  water  from  the  soogh. 
Sharpe  v.  Hancock,  7  M.  &  6.  354. 

INSOLVENT. 

.^Commissioner^  Jtarisdiction. — ^A  defend- 
ant in  execution  for  the  damages  and  costs 
recovered  in  an  action  of  assault  and  false  im- 
prisonment, petitioned  the  Court  of  fiankraptcy, 
finder  the  5  &  6  Vict.  c.  96.  A  commissioner 
made  an  order  for  his  discharge.  In  an  action 
against  the  keeper  of  the  Queen's  prison  for 
an  escape :  Held,  that  whether  this  was  or  was 
not  a  debt  from  which  tbe  commissioner  liad 
power  to  discharge  the  prisoner,  the  gaoler  wai 
not  liable  for  an  escape,  inasmuch  as  he  acted 
in  obedience  to  the  order  of  a  judge  in  a  matter 
over  which  he  had  jurisdiction. 

Semble,  that  a  commissioner  of  bankruptcy 
has  no  power  under  the  5  &  6  Vict  c.  116, 
and  7  &  8  Vict,  c  96,  to  order  the  dis- 
charge of  a  person  in  custody  for  damages 
recovered  in  actions  of  tort.  Thomas  v.  Hiuta, 
2  D.  &  Lu  873. 

Cases  cited  :  Culpepper  v.  Joy,  4  Q.  B.  17!; 
S.  C.  3  G.  &  D.  619;  Colston  v.  Rom,  Cre. 
Eliz.  893 ;  Anon,  t  Sulk.  278 ;  Brown  v.  Comp- 
toii,  8  T.  R.  4«4  ;  Orby  r.  Hales.  I  Ld.  Raya. 
3;  MarshaUea  case,  10  Rep.  68;  Siiffery  ▼. 
Jones,  f  B.  &  Ad.  598;  Savory  ▼.  CbipmiB, 
nA.&E.8f9;S.C.3P.  &  D.  604 ;  8  DowL 
656 ;  Mitchell  ▼. Foster,  tS  A.  &  E.  47«;  S.C. 
4  P.  &  D.  150;  Jackson  v.  B4>we,«  Sim.  k 
Stu.  472 ;  Marsh  ▼.  WooUey.  5  M.  &  G.  675  i 
S.  G.  6  Scott,  N.  R.555;  1  D.&  L.84;  An- 
drews r.  Mairis,  1  Q.  B.  3;  S.C.  1  G.&D. 
268;  Carratt  v.  Morley,  1  Q.  B.  18;  S.  C. 
1  G.  &  D.  275  ;  Moravia  v.  Sloper.  Wills*, SO; 
Ex  parte  Partington,  Q.  B.,M.  T.  1844. 

2.  It  is  no  objection  to  the  dischaiigfe  of  a 
prisoner,  under  48  G.  3,  c  123,  that  he  baa 
petitioned  and  has  been  remanded  by  the  in- 
solvent court. 

The  notice  of  motion  under  that  statute  muit 
be  entitled  in  accordance  with  the  title  of  the 
cause.  Clapperton  y.  Monteitk,  6  M.  &  G. 
909. 
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Caset  cited:  Chew  Lye,  7  Dowl.  P.  C.4655 
Hopkins  ▼.  Pledger,  1  D.  &  Lowndes,  119. .. 


JOINT-STOCK   COMPANY. 

A  preliminary  association  was  formed  for  the 
purpose  of  establishing  a  joint-stock  company, 
of  which  A.  was  nam^  president,  and  B,  vice- 
president.  They  both  signed  an  agreement  to 
subscribe  for  a  certain  number  of  shares,  and 
to  paf  a  deposit  of  5/.  per  share  when  shares  to 
the  amount  of  50,000  should  have  been  sub- 
scribed for ;  and  they  attended  two  meetings  of 
the  association.  The  company  was  never  in 
fact  formed.  C.  did  certain  work  at  the  request 
of  the  secretary  to  the  proposed  company. 

In  an  action  by  C.  against  A»  and  B. :  Held, 

that  the  jury  were  properly  told  to  consider, 

first,  whether  there  had  been  a  direct  contract 

by  A.  and  B,  with  C ;   secondly,  whether  A. 

and  B,  were  members  of  a  partnership ;    and, 

thirdly,  whether  they  had  held  themselves  out 

as  such  to  C.     Wood  v.  Duke  of  Argyll,  6  M. 

k  G.  928. 

Cases  cited :  Dickenson  v.  Valpy,  10  B.  fit  C 

140;  5  Mann.A  Ryl.  H6 ;  For  v.  Clifton,  6 

Bing.  776;  9  Bin?.  115;  4  M.  &  P.776;  2 

M.  &  Scott,  146  ;  Moneypenny  ▼.  Hariland,  1 

C.  &  P.  352 ;  «  C.  &  P.  378 ;  !>o«bleday  v. 

Muakett,7  Biag.llO;  4  M.A  P. 750. 

JURISDICTION. 

Seihtolveniy  1. 

LANDLORD   AND  TENANT. 

SikenT.— Under  the  8  Ann.  c.  14,  s.  1,  the 
landlortf  is  entitled  as  agwnst  the  execution- 
creditor,  only  to  rent  due  at  the  time  of  the 
firizure.  But  if  the  sheriff  returns,  that  he  has 
paid  so  much  "for  rent  due  for  the  premises,'' 
the  court  will  intend  that  payment  was  for  rent 
due  at  the  time  of  the  seizure ;  and  it  is  no  ob- 
jection to  the  return  that  it  does  not  expressly 
state  that  the  rent  was  due  at  the  time  of  the 
Bcizure,  Where  the  sheriff  returns  that  he  has 
retained  a  sum  for  possession  money,  it  is  no 
ground  for  quashinff  the  return,  that  the  plain- 
tiff is  charged  with  more  possession  money 
than  the  account  payable  by  him  for  keeping 
possession.  Reynolds  v.  Barford,  7  M.  &  G. 
449.  • 

CiM8  cited :  Smallman  ▼.  Pollard.  5  M.  &  G. 
1003;  Hepworth  ▼.  Sanderson,  18  Bing.  19  ; 
1  Moore  &  Scott.  64  ;  Rex  ▼.  Sheriff  of  Mid- 
dlesex, in  Williama  ▼.  Pennell,  1  B.  &  Aid. 
190. 

LIMITATION    (statute   OP). 

1.  Tenant  at  wil/.— The  limiUtion  Act,  3  &  4 
W.  4,  c  27,  ».  7,  which  (explaining  sect.  2) 
enacts  that  the  right  of  action,  where  any  per- 
son "  shall  be"  in  possession  of  land  as  tenant 
at  will,  shall  be  deemed  to  have  first  accrued 
either  at  the  determination  of  such  tenancy,  or 
at  the  expiration  of  one  year  from  its  commence- 
ment, does  not  apply  where  the  tenancy  at  will 
has  ceased  before  the  passing  of  the  statute. 
In  BQch  a  case  the  limitation  runs  from  the  time 
when  the  tenancy  determines  without  the  inter- 
vention  of  the  act.     Doe  d.  Evans  v.  Page, 

Q.  B.  767. 


Caaes  cited:  Doe  d.  Bennett  v.Turner. 7  M. & 
W.  «26  ;  Turner  v.  Doe  d.  Bennett,  9  M.  * 
W.  643  ;  Doe  d.  Stanway  v.  Rock,  4  M.  &  G. 
30 ;  Doe  d.  Bennett  v.  Turner,  7  M  .&  W.  f54  ; 
Nepean  v.  Doe  dem.  Knight,  f  M.&  VT .  894; 
Doe  d.  Corbyn  ▼.  BranwtoB,  3  A.  &  E.  6S; 
Doe  d.  Burgess  v.  Thompson,  5  A.  &  E.  .532  ; 
Jamea  v.  Salter,  3  New  Ca.  544. 

See  notes  on  this  case,  p.  310,  ante, 

2.  The  Stat.  3  &  4  W.  4,  c.  27,  8.  8,  applies  to 
tenancies  from  year  to  year  created  before,  and 
existing  at  the  passing  of  the  act.  Doe  a. 
Jukes  V.  Sumner,  14  M.  &  W.  39.       ^   ^^^  ^  ^ 

See  Doe  d.  Evans  v.  Page,  13  Law  J.  (N.  SO; 
Q.  B.  153  ;  Doe  d.  Bennett  v.  Turner,  7  M.  « 
W.  226.  ^^   ^         , 

3.  Beyond  ««m.— If  a  plaintiff  be  beyond  sew 
at  the  time  of  the  action  accruing,  he  may  sue, 
under  stat.  21  J.  1.  c.  16,  s.  7,  at  any  time  bc^ 
fore  his  return,  as  well  as  withm  the  hmite* 
time  after  his  return. 

Semble,  that  an  affidavit  to  be  used  on  ar 

motion  in  this  court  cannot  be  sworn  before  a 

British  consul  abroad,  under  6  Geo.  4,  c.  87, 

«.  20.    Le  Veux  v.  Berkeley,  5  Q.  B.  836. 

Cases  cited  :  Strithor&t  ▼.  Graeme,  «  W.  Bl.  7«3  j 

S.  C.3  WiU.  145 ;  Pig?ot  r.  Rush,  4  A.  &  K^ 

Ql  J  ;  (handler  v.  Vilett,  2  Wms.  Sannd.  120, 

1 21  (a),  and  notes  (b,)  (k.)  (6  ed.);  Pickardo  r. 

Machado,  4  B.  &  C.  886 ;  I  n  re  Barber,  4  Dowl. 

P.  C.  640  ;  S.  C.  «  New  Ca.  268 ;  in  re  Lady 

Hutchiriaon,  4  Bing. 606. 

Conditional  acknowledgment.  —  A,  having 


signed,  as  surety  for  B.,  a  jomt  and  sevcrd 
promissory  note  made  by  ^.  and  B„  and  being 
called  upon  after  J?.*s  death  for  payment  of  the 
money  due  upon  it,  requested  the  holder  to  ap- 
ply to  -B.'s  executrix,  stating  (in  writing)  thai 
*'  what  she  should  be  short  he  would  assist  to 
make  up."  The  executrix  having  been  applied 
to,  but  not  papng  anything :  Held,  that  A's 
conditional  promise  of  payment  became  thereby 
absolute,  and  rendered  him  liable  in  an  action 
brought  against  him  on  the  note  more  than  six 
years  after  its  date,  and  after  a  reasonable  Ume 
for  payment  by  the  executrix  had  elapsed. 
Humphreys  v.  Jones,  14  M-  &  W.  1. 
See  MorreU  v.  FrUh,  3  M .  &  W.  402. 

MANDAMUS. 

See  Clerks  to  Justices, 

Justices,— On  motion  for  a  mandamus  to 
justices,  the  court,  if  they  doubt  whether  the 
writ  should  or  should  not  be  granted,  will  not 
direct  it  to  issue  merely  in  order  that  t^®  jus- 
tices may  make  a  return,  and  be  protected  by 
Stat.  6  &  7  Vict.  c.  67,  a.  3,  if  a  peremptory 
mandamus  should  issue  and  be  obeyed. 

And,  where  a  mandamus  is  directed  to  justices, 
they  ought  not  to  make  a  return  instead  of 
obeying  the  writ,  merely  to  gain  the  protecUon 
of  the  statute-  ^teen  v.  Earl  qf  Dartmouth,  5 
a  B.  878. 

O  VERSE  BRB. 

The  authority  of  justices  in  petty  scssicms  to 
audit  the  accounts  of  overseers,  under  stat. 
50  G.  3,  c  49,  a.  1, 19  not  taken  away,  as  to  any 
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portion  of  such  accounts,  by  stat.  4  &  5  W.  4, 
c.  76,  8. 47 ;  and  the  justices  may  allow  items 
which  have  been  disallowed  by  the  auditor 
under  the  latter  statute  at  his  quarterly  audit. 
Quem  V.  Ji.arl  of  Dartmouth,  6  Q.  B.  878. 

PARTNERSHIP. 

See  Joint  Stock  Company, 

PAVING  ACT. 

1.  Construction  of. — By  a  paving,  lighting, 
watching,  cleansing  and  improving  act,  com- 
missioners are  empowered  to  enter  into  any 
contract  for  the  performance  of  any  of  the 
works  by  the  act  autliorized  to  be  done,  or  for 
any  other  of  the  purposes  of  the  act,  provided 
that  no  such  contract  shall  be  made  for  a  longer 
term  than  three  years ;  and  before  any  such 
contract  shall  be  entered  into,  ten  days'  public 
notice,  at  least,  shall  be  given,  in  order  that 
persons  willing  to  undertake  the  same,  may 
make  proposals  to  the  commissioners  at  a  time 
and  place  in  such  notice  to  be  specified ;  and 
aU  such  contracts  shall  specify  the  several 
works  to  be  done,  and  the  prices  to  be  paid  for 
the  same,  and  the  time  or  times  when  the  works 
are  to  be  completed,  together  with  the  penalties 
to  be  incurred  in  the  case  of  non-performance ; 
and  the  same  shall  be  signed  by  the  commis- 
sioners, or  by  any  three  of  them,  or  by  their 
clerk,  and  also  by  the  person  or  persons  con- 
tracting to  perform  such  works  respectively; 
and  copies  of  such  contracts  shall  be  entered 
in  a  book  to  be  kept  for  that  purpose  by  the 
clerk.  Held,  that  the  proviso  applies  to  the 
duration  of  the  contract  only,  and  that  the 
subsequent  provisions  are  not  essential  but  di- 
rectory, and  that  a  contract  signed  otherwise 
than  in  the  manner  pointed  out,  is  not,  there- 
fore, void. 

A  certain  number  of  the  commissioners  were 
anpointed  a  road-committee,  who  resolved  to 
obtain  estimates  for  certain  works.  At  a  meet- 
ing of  the  commissioners,  28th  of  April,  1842, 
a  tender  made  by  the  plaintiff  was  read,  and 
the  committee  recommended  that  it  should  be 
accepted.  A  general  board  of  commissioners 
met  3rd  of  May,  when  the  minutes  of  the  road- 
committee  were  confirmed,  "  but  with  the 
understanding  that  the  contract  (the  work  in 
question)  should  not  be  entered  into  othen^ise 
than  upon  the  express  condition  that  the  com- 
missioners should  not  be  required  to  pay  the 
contractor  until  they  should  have,  received  the 
moneys  from  the  owners  of  the  lands."  At  a 
meeting  of  the  road-committee,  5th  of  May,  it 
was  resolved  that  the  contract  proposed  to  be 
entered  into  by  the  plaintiff  should  be  signed, 
and  it  was  accordinprly  signed  by  the  road- 
surveyor,  that  being  the  course  usually  adopted 
on  such  occasions.  The  contract  so  signed 
contained  an  undertaking  on  the  part  of  the 
commissioners  to  use  all  lawful  means  for  com- 
pelling the  respective  owners  of  the  lands  ad- 
joining on  each  side  of  the  street  to  pay  their 
portions,  on  the  work  being  satisfactorily 
completed.  Held,  that  the  resolution  of  the 
general  board,  coupled  with  the  order  of  the 
road-  committee,  authorized  the  road-surveyor  i 


to  sign,  on-  behalf  of  the  commissioners,  a 
contract  made  in  conformity  with  that  reso- 
lution, and  that  undertaking  was.  reasonable: 
and  that  its  insertion  in  tl^  contract  by  the 
road-committee  was  justifiable. 

By  a  subsequent  act,  after  giving  the  com- 
missioners authority  to  cause  certain  streets, 
&c.,  to  be  soughed,  paved,  &c.,  it  was  provided 
that  the  charges  and  expenses  should  be  reim- 
bursed to  the  commissioners  by  the  occupiers 
or  owners  of  the  houses,  buildings,  ground,  or 
land,  within  or  on  the  respective  sides  of  the 
streets,  &c.,  so  to  be  soughed,  paved,  &c.,  each 
such  occupier  or  owner  paying  a  proportionable 
share  thereof,  to  be  ascertained  by  the  com- 
missioners or  their  surveyor,  and  that  if  any 
such  occupier,  &c.,  should  at  any  time  refuse 
or  neglect  to  pay  such  proportion  of  the  said 
charges  and  expenses,  the  same  should  be 
levied  by  distress  and  sale,  or  sued  for  and 
recovered,  together  with  full  costs  of  snit»  in 
any  of  her  Majesty's  courts  of  record  at  West- 
minster. 

In  an  action  against  one  of  the  commissioners 
for  work  done  under  a  contract,  the  breach  of 
promise  assigned  was,  that  although  there  were 
divers  lawful  means  for  compelling  the  ownere 
of  the  houses,  &c.  to  pay  their  respective 
portions,  to  wit,  the  means  in  the  acts  men- 
tioned, and  which  the  commissioners  might 
and  ought  to  have  resorted  to,  yet  neither  the 
defendant  nor  the  other  commissioners  did  or 
would  use  all  or  any  of  such  lawful  means,  but 
therein  made  default ;  and  the  plaintiff  had 
thereby  been  prevented  from  obtaining  the 
money  due  to  him.  The  defendant,  by  his 
plea,  traversed  the  allegation,  that  there  were 
lawful  means  existing  for  compelling  the 
owners,  &c.,  to  pay.  Held,  that  the  meaninj^ 
of  the  clause  was,  that  the  landowners  should 
not  be  called  upon  to  pay  in  anticipation,  bat 
that,  when  the  work  had  been  actually^  done, 
the  commissioners  were  to  be  in  a  condition  to 
call  upon  the  landowners  for  payment  of  their 
proportionable  shares  of  the  expenses  incurred, 
although  the  amount  might  not  have  been 
actually  paid  to  those  who  did  the  work. 

Held,  also,  that  the  omission  in  the  declara- 
tion to  specffy  any  particular  means  whereby 
the  owners  and  occupiers  mijp[ht  be  compelled 
to  pay,  was  no  ground  For  arresting  the 
judgment.  Cole  v.  Green,  6  M.  &  G.  872. 
Cases  cited  :  Hex  ▼.  Inhnbittuts  of  Dirinin?bam, 
8  B.  &  C.  S9;  ft  Mftnn.&  Ryl.  fSO;  Rex  v. 
Justices  of  Leicester,  7  B.  &  6. 6 ;  9  D.  ft  B. 
772;  1M.&G.448;  Rex  v.  S|>»iniw.  «  Sen. 
1123;  Rex  v.  Lcxdale,  1  Burr.  44,5;  Burdert 
V.  SpiUburr,  6  M.  &  G.  386,  408,  422,  429, 
440,  468 ;  Negelen  v.  Mitchell.  7  M.  &  W. 
612;  1  Dowl.  N.  S.  110;  Diivison  r.  Gill,  1 
Kasl,  64;  Curling  v.  Johnson,  10  Bing.  89; 
S  M.  &  Scott,  496 ;  Cone  t.  Clmpmao,  5  A.  & 
K.  647 ;  1  N.  &  P.  104;  2  Hair  &  W.  355; 
Rex  ▼.  Justices  of  Leicester,  7  B.  &  C.  6;  9 
D.  &  R.  772  ;  Rex  v.  Inhabitants  of  Birraiog- 
lam,  8  D.  &  C.  29 ;  2  Mann.  &  Ryl.  230. 

2.  By  a  paving  act  commissioners  were 
authorized  to  impose  a  rate  for  paving,  repair 
ing,  &c.,  the  streets,  squares,  &c.,  within  the 
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city  of  W.,  and  certain  subarban  parishes, 
upon  the  occupiers  of  houses,  buildini^i  lands, 
&c.,  "except  all  arable,  meadov,  and  pasture 
land,  without  the  walls  of  the  citj',  and  also 
except  all  that  messuage,  &c.,  together  with 
tbe  barns,  stables,  &c.,  and  grounds  thereunto 
belonging,  situate,  &c.,  and  now  in  the  tenure 
or  possession  of  8.  T.,  called  or  known  by  the 
name  of  B.  Farm."  A  part  of  the  grounds  so 
exempted  were  afterwards  occupied  by  a 
railway  company,  for  the  purposes  of  their 
rulway. 

Held,  that  such  part  was  still  exempt  from 
the  rate.  Toddv,  London  and  Souih^Westem 
Raiiway  Company,  7  M.  &  G.  366. 

POOR. 

1.  Relief  in  a  place  out  of  the  parish, — Relief 
inren  by  parish  officers  in  a  place  out  of  their 
pahab,  but  where  they,  by  contract,  have  their 
paupers  maintained,  is  the  same  in  legal  effect, 
as  to  settlement,  as  relief  within  the  parish,  and 
is  not  therefore  primd facie  evidence  that  the 
pauper  is  settled  in  the  relieving  parish. 

Although  it  do  not  appear  that  such  place 

was  parish  property,  or  establised  according  to 

any  statute  for  building  or  providing  parish 

houses. — Qiieeii  t.  Giles,  Inhabitants  of,  5  Q.  B. 

1&73. 

Cases  cited  :  Rex  ▼.  St.  Peter  and  St.  Paul  in 

Batb,  Csld.  SlS;  S.  C.    1  Bott.  432,  pK  483, 

(6th  ed.);  Rex  r,  Edwinstone,  8  B.  &  C.  671 ; 

Rex  ▼.  Trowbridge,  7  B.  &  C.  J5« ;  Rex  v. 

YarweU,  9  H.  &  C.  891;  Rex  ▼.  Chstbam,  8 

£it9t,498;  Rex  v.  Coleortpa.  1  B.  &  Ad.  25; 

Rex  ▼.  Cbaddertun,  2  East,  27. 

2.  Bemoval  of  wife  from  husband.  —  Ex- 
aminations, —  Settlement,  —  Assuming  that 
a  wife  may  be  removed  to  her  maiden  set* 
tlement  without  her  husband  by  consent  of 
both,  sQch  consent  is  not  to  be  inferred  from 
examinations  of  the  husband  and  wife  taken 
at  the  same  time  before  the  removing  justices, 
in  which  the  husband  states  his  consent,  and 
the  wife  says  nothing  on  the  subject. 

The  Srst  examination  purported  by  the  head- 
ing to  be  taken  by  the  justices,  touching  the 
settlement  of  J,  ilf.,  the  husband ;  other  mate- 
rial ones  purported  to  be  taken  "  at  the  time, 
place,  and  in  manner  aforesaid ;"  but  one  of 
these  related  entirely  to  the  wife's  maiden  settle- 
ment, and  the  order  removed  her  and  her 
children,  and  not  the  husband.  Held,  that  the 
examinations  were  not  on  that  account  objec- 
tionable, on  appeal  against  the  order. 

The  examinations  stated,  that  the  husband  and 
a  pariah  officerhad  diligently  inquired  in  all  likely 
places  for  the  husband's  settlement,  but  had  not 
found  any,  and  believed  he  had  none.  Held,  that 
the  Bearch  was  sufficiently  stated,  and  that  the 
examinations  were  not  defective  for  omitting  to 
show  with  more  certainty  that  the  husband  had 
not  a  settlement  in  Scotland,  Ireland,  or  the 
Isle  of  Man,  &c.,  to  which  he  and  his  family 
nught  have  been  removed  under  Stat.  59  G.  3, 
c.  12,  a.  33.    Queen  v.  Leeds.    5  Q.  B.  916. 

Cawa  cited  :  Rex  ▼.  Eltbam,  5  East,  113 ;  Rex 
T.  Leeds,  4  B.  &  Aid.  498;  Candle  r.  Seymour, 


I  Q.  B.  889 ;  Queen  v.  Silkatoo,  S  Q.  B.  520 ; 
Rex  V.  St.  Mary,  Leicester,  3  A.  &  E.  644 ; 
Rex  V.  Eastbourne,  4  Eaat,  \0X 

3.  Certiorari.— Fcymen^  of  ra^e«---A  certio- 
rari issued  to  bring  up  all  orders  made  between 
*  the  inhabitants"  of  the  parish  of  M.  and  those 
of  the  parish  of  0.  An  order  of  session  was 
returned,  mr.de  on  appeal  by  "the  church- 
wardens and  overseers"  of  M,  against  an  order 
of  removal  from  0.  to  M,    Held,  no  variance. 

A  statement,  in  grounds  of  appeal,  that  the 
pauper  became  tenant  of  a  house,  &c.,  occupied 
it  for  seven  months,  and  "  paid"  the  parochial 
rates  or  taxes  in  respect  of  such  house,  does 
not  shew  a  settlement  by  being  charged  with 
and  paying  public  taxes,  &c.,  within  Stat.  3  & 
1  W.  &  M.  c.  1 1,  s.  6,  Queen  v.  St.  Olace's, 
Southward    5  Q.  B.  912. 

Cases  cited  :   Rex  r.  Hedingham  Sible,  Burr. 

S.C.113;   Queen  ▼.  Barking,  2   Sulk.  452; 

Queen  y.  Plint,  f  Ld.  Rav.  8^0 ;  Queen  v. 

Colbeck,  12  A.&  E.  161 ;  Queen  v.  Fordb:im, 

II  A.  &  E.  73,79;  Queen  v.  Pilkington.  5  Q. 
B.  662;  Sr.Mary-le-More  v.  Hearytree.  2 
Salk.478 ;  Rex  v.  Walsall,  Cald.  33,  37. 

4.  Chargeability.— Overseer,— Examinations. 
—Hen*.— If  the  complaint  on  which  paupers  are 
removed  purports  to  be  **  information  and  com- 
plaint of  D.,  general  assistant  overseer  of  the 
poor  of  the  Preston  union,"  of  which  the 
removing  township  is  part,  without  any  further 
statement  as  to  the  complainant,  and  copies  of 
the  order  of  removal  and  examinations  are 
transmitted  by  the  removing  parish,  according 
to  Stat.  4  &  5  W.  4,  c.  76,  B.  79.  Qwere, 
whether,  on  appeal,  it  be  ground  of  objection 
that  the  complaint  was  made  by  a  person  not 
appearing,  on  the  face  of  the  document,  to  have 
any  authority. 

Semble,  per  Patteson  J.,  that,  if  the  sessions, 
on  hearing  evidence,  have  confirmed  the  order, 
this  court  may  presume  that  any  authority  in 
fact  was  proved. 

If  the  pauper  in  his  examination  states  that 

he  took  a  house  for  a  year,  at  19/.,  and  resided, 

&c.,  and  "  paid  rent"  for  the  whole  time  of  his 

tenancy,  this  does  not  shew  the  house  to  have 

been  held,  and  "  the  rent  for  the  same"  paid, 

within  Stat.  69  G.  3,  c.  50.     Preston  v.  Leeds, 

5  Q.  B.  907. 

Cases  cited:  Queen  v.  Justices  of  Bnckingbam- 

shire,  3  Q.  B.  800,  807  ;  Ex  parte  Overseers 

of  Hernley,  1  Dowl.  &  Lowndea,  673 ;  Queen 

V.  Alternun,  10  A.  &  E.  699 ;  Queen  v.  Re- 

corder  of  Pontefract,  2  Q.  B.  548. 

6.  Assistant  Overseer. — Examinations. — Hir- 
ing.—If  the  complaint  on  which  paupers  are  re- 
moved purports  to  be  **  the  information  and 
complaint  of  R.  R.,  assistant  overseer,"  without 
any  further  statement  as  to  the  complainant,  and 
copies  of  the  order  of  removal  and  exaniinations 
are  transmitted  by  the  removing  parishes  ac- 
cording to  Stat.  4  &  5  W.  4,  c.  76,  s.  79. 
Qiuere,  whether  the  sessions,  on  appeal,  niay  at 
once  treat  the  complaint   as   made    without 

(authority,  and  on  that  ground  quash  the  order 
of  removal,  or  whether  they  must  receive  evi- 
dence, if  tendered,  to  shew  that  the  assistant 
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overseer  was  in  Jhct  aothorised  to  lav  the  com- 
plaint. 

The  examinations  on  which  an  order  of  re- 
moval was  made  stated,  that  the  pauper  came 
to  live  with  B.,  as  a  farm  servant;  that  he  was 
not  engaged  for  any  particular  time,  but  that 
B,  found  him  board,  washing,  lodf^n^,  and 
clothes  for  so  lon^r  a  time  as  be  staid ;  that  the 
pauper  continued  m  ^.'s  service  in  that  manner, 
without  leaving,  for  three  years,  during  all 
which  time  he  lived  and  slept  on  the  farm ; 
that  there  never  was  any  other  agreement  come 
to,  but  B.  found  the  pauper  in  board,  washing, 
clothing  and  lodging,  during  the  service.  Held, 
that  the  examinations  did  not  show  any  hiring, 
and  were  therefore  insufficient.  The  Qtteen  v. 
Catteral,  5  Q.  B.  goi. 

Cases  cited :  Bennett  r.  Edwards,  7  B.  &  C.  586 ; 
Queen  ▼.  Bedingham,  5  Q.  B.  65$  ;  Queen  ▼. 
Becorder  of  Worcester,  ib.  508;  Queen  v. 
Leominster,  5  Q.  B.  640 ;  Rex  v.  Win- 
conton,  Burr.  S.  C.  299 ;  Rex  v.  Christ's 
I'arish  in  York,  3  B.  &  C.  459 ;  Rex  v.  Stock- 
bridge.  Burr.  S.  C.  759. 

RAILWAY. 

1.  By  the  acts  of  parliament  under  which  a 
railway  company  was  incorporated,  it  was  pro- 
vided that,  the  charges  lor  the  carriage  of 
goods  should  be  reasonable  and  equal  to  all 
persons;  and  that  no  reduction  or  advance 
should  be  made,  either  directly  or  indirectly,  in 
favour  of  or  agiunst  any  particular  person.  The 
company  acted  themselves  as  carriers  for  the 
public,  and  they  issued  certain  scales  of  their 
charges  for  carriage  of  goods,  including  the 
oollection,  loading,  unloading  and  delivery  of 
parcels.  They  also  carried  goods  for  oAe r  cwr- 
liers,  to  whom  they  made  certain  allowances, 
as  an  equivalent  for  the  trouble  of  the  collection, 
&c.,  of  parcels,  such  collection,  &c.,  being  per- 
formed by  the  carriers.  But  in  their  deahngs 
with  A,,tL  particular  earner^  they  refused  to 
make  such  allowances,  but  were  willing  to  per- 
form for  him  all  the  things  which  formed  the 
consideration  for  such  allowances.  Held,  that 
the  charges  of  il.  were  Aot  equal  or  reasonable. 

The  company,  in  their  transactions  with  the 
public  and  with  carriers,  made  the  following 
distinction  in  their  charges  for  carriage : — In 
the  case  of  the  public,  if  there  were  several 
packages  from  one  consignor,  to  several  con- 
signees, or  from  several  consignors  to  one  con- 
signee, the  charge  was  upon  the  aggregate 
weight.  In  the  case  of  carriers,  if  there  were 
several  packages  for  several  consignees,  the 
xharge  was  upon  the  separate  weight  of  each 
packau^e,  unless  more  than  one  package  be- 
longed to  the  same  consignor  (not  being  the 
carrier),  or  was  going  to  the  same  consignee, 
in  either  of  which  cases  the  charge  was  upon 
the  aggregate  weight.  Bat  in  such  cases  the 
company  recoi^nized  the  carrier  only  as  the 
consignor  and  consignee  of  the  goods,  the 
i^nt  of  the  carrier,  in  fact,  receiving  the  goods 
at  the  end  of  the  transit. 

Held,  that  the  company  were  bound  to  treat 
«  carrier  as  consignor  and  consignee,  for  all 
porposes  including  the  mode  of  ohaiging  in  the 


aggregate.  Heid,  also,  that  A.  having  pttd  du 
extra  chaiges  in  both  of  the  instances  above- 
mentioned,  might  recover  the  amount  of  such 
pajments  in  an  action  for  money  had  and  re- 
ceived against  the  company,  snch  psTmoits 
not  being  voluntary,  but  made  in  order  to  in- 
duce the  company  to  do  that  which  they  wen 
bound  to  do  without  requiring  such  paymeats. 
Acts  of  parliament  which  confer  privileges 
upon  a  company,  and  profess  to  give  the  pubfie 
certain  advantages  in  return,  are  to  be  a»- 
strued  strictly  against  the  company,  and 
Uberally  in  favour  of  the  public.  Parker  t. 
Great  Western  EaUway  Company,  7  M.  &  G, 
253. 

Cases  cited  :  Pick  ford  ▼.  Grand  Junction  Railwty 
Corapanv,  10  M.&  W,399.  S.  C,  notS.  P.; 
8  M.  &  W.  37S ;  Dew  ▼.  Parsons.  «  B.  &  i. 
56} ;  1  Cbitt.  Rep.  «95 :  Morfn^n  ▼.  Palner, 
S  B.  &  C.  729;  4  D.  &  R.  283 ;  AnaeU  ?. 
Waterhouse,  6  M.  &  S.  585  ;  WaterhooM  v. 
Keen,  4  B.  &  C.  SOO  ;  6  D.  &  R.  957 ;  Parsoni 
V.  Blandy,  VVightfr,  22 ;  Smitfa  v.  Bromlej, 
2  Dougl.  697,  n. ;  Palmer  v.  Grand  Junctioo 
Railway  Company,  4  M.&  W.749;  Poai  v. 
Skipton,8  A.&  E.  963;  1  P.&  D.4;  Astlir 
T.  Reynolds,  2  Stra.  915 ;  Hyde  ▼.  Trent  and 
Merger  Navigation  Company,  5  T.  R.  389; 
Brisbane  V.  Daeres,  5  Taunt.  143;  Bilbie  r. 
Lumiey,  2  East.  469;  Knibbs  ▼.  Hall,  t  Eip. 
N.  P.  C.  84 ;  Brown  v,  M'Kinally,  ib.  2T9; 
▼.  Pig^ot,  cited  in  Cartwriglit  v.  Rowley, 

2  Esp.  N.P.C.723;  Queen  r.   Leicestershire 
and  Noribamptonshire  Union  Canal  CoopuT, 

3  Carr.  &  Olir.  Ra.&  Can.  Ca.  1. 

See  notes  on  this  case,  p.  61  ante. 

2.  The  London  and  Brighton  Railway  Com- 
pany, by  their  act,  (7  W.  4,  and  1  Vjct  c. 
cxix.),  were  empowered  to  make  the  railwafi 
which  all  persons  were  to  have  liberty  of  nsing 
with  carriages,  &c.,  on  payment  to  the  compaoy 
of  tolls  regulated  by  the  act;  the  company 
were  also  empowered  to  provide  locomotirc 
engines  on  the  railway,  and  charge  for  the  v» 
of  them,  and  to  use  locomotive  engines  aad 
carriages  for  the  conveyance  of  passeagen* 
goods,  &c.,  and  to  charge  for  such  conveyance, 
in  addition  to  the  toll,  within  a  limited  amount. 
It  was  enacted  that  no  action  or  proceeding 
should  be  prosecuted  against  any  person  or 
corporation  for  any  thing  done  or  omitted  to 
be  done  in  pursuance  of  the  act,  or  in  the  exe* 
cntion  of  the  powers  or  authoritiea  given  by  it, 
without  21  days  notice  in  writing. 

Declaration  in  case  against  the  cotnpany 
charged,  that  they  were  owners  of  the  railvay, 
and  of  carriages  used  by  them  for  the  convey- 
ance of  passengers  along  it,  for  reward ;  tbit 
the^  being  owners  of  the  railway  and  carriages, 
plaintiff,  at  their  request,  became  a  pasflenga* 
in  one  of  the  carriages,  for  reward  to  them,  and 
they  received  him  as  such  passenger ;  and  H 
became  their  duty  to  use  due  care  and  skill  in 
conveying  him.  Breach :  that  they  did  nol 
use  due  care  and  skill  in  conveying  him,  hot 
took  so  little  care  and  so  negligently  and  QB- 
skilfully  condncted  themsel vea  in  carrying  te 
and  managing  the  carriage  in  whidi  he  vast 
passenger,  the  tnan  to  which  it  was  attached, 
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and  tlie  engme  whereby  it  was  drawn  upon  Ae 
tompSLuy^B  railway,  that  the  earriaffe  was 
thrown  off  the  rails  and  plaintiff  injured.  HM, 
that  no  notice  of  action  was  necessary,  the 
company  being  sued  in  their  capacity  as  car- 
riers, and  not  for  anything  done  or  omitted 
under  the  special  authority  of  the  act.  Al- 
though, for  the  purpose  ot  showing  that  the 
accident  occurrea  from  a  speed  which  was  im- 
proper under  the  circumstances,  evidence  was 
giTen  that  the  rails  were  defective  at  the  spot. 

Per  Lord  Denman,  C.  J.,  at  nisi  prius.    The 
plaintiff  proved  a  primd facie  case  of  negligence 
against  defendants,  by  showing  that  when  the 
accident  occurred,  the  train  and  railway  were 
exclusively  under  their  management.     Carpue 
V.  Londom  and  Brighton  Raihoay  Company,  5 
d  B.  747. 
Cases  cited  :  Carmthers  v.  Payne,  5  Biog.  270 ; 
Edge  V.  Parker,  8  B.  &  C.  697 ;  Worth  v. 
Bodd,  8  B.&  Ad.  172  ;  Fletcher  v.  Greenwell, 
5  Tjrnrh.  316,  S.  C. ;  (not  S.  P.)  1  C.  M.  &  R. 
764 ;  Palmer  ▼.  Grand  Junction  Railway  Com- 
pany, 4  M.  &  W.  749 ;  Smith  ▼.  Shaw,  10  B.  & 
C.  377 ;  Palmer  y.  Grand  Junction  Railway 
Company,  4  M.  &  W.766;  Lancaater  Canal 
Company  v.  Parnaby,  11  A.&c  E.  230.  243,  in 
Exch.  Cfa.,  affirming  the  judgment  of  Q.  B.  in 
Pamabv  ▼•  Lancaater  Canal  Company,  11  A.  & 
£.223;  Wallace  ▼.  Smith,  5  Eaat,  115;  Pal- 
mer ▼.  Grand  Junotion  Railway  Company,  4 
M.&  W.766. 

See  notes  on  this  case,  p.  166^  ante. 

3.  Service  qf  process, — ^An  act  incorporated  a 
company  for  making  a  railway  from  Dublin  to 
Drogheda,  enacted,  that  in  case  of  any  sum- 
mons or  wr.t  upon  the  company,  "personal 
service  thereof  upon  a  secretary  or  .clerk  of  the 
company,  or  leaving  the  same  at  the  office  of 
tiie  company  or  of  a  secretary  or  clerk,  or  de- 
livering the  same  to  some  inmate  at  such  office 
of  the  company,  or  at  the  usual  place  of  abode 
of  such  secretary  or  clerk,  or  in  case  the  same 
respectively  should  not  be  found  or  known,  then 
personal  service  thereof  upon  any  other  agent, 
ac.,  or  on  any  director  of  the  company,** 
should  be  deemed  good  service.  A  writ  of 
summons  having  been  issued  out  of  this  court 
mto  Middlesex,  against  the  company,  who  had 
not  any  office  in  England,  or  any  secretary  or 
clerk  to  represent  them  here,  was  served  upon 
ooe  of  the  directors  of  the  company  in  London : 
HM,  that  such  sendee  was  null  and  void ;  that 
the  proper  service  was  upon  the  secretary  or 
clerk  at  the  office ;  but  that  the  parties  residing 
in  Ireland,  were  not  amenable  to  the  jurisdiction 
of  this  court.  Evans  v.  Dublin  and  Drogheda 
Eailway  Company ,  14  M.  &  W.  142. 

RBMT. 

See  Landlord  and  Tenant. 

JUBQ1RTRA.TION  OP  VOTERS. 

I.  Clam  to  be  rated. — A  claim  made  by  an 
occupier  to  have  his  name  inserted  in  a  rate, 
fBoder  the  2  W.  4,  c.  45,  s.  30,  isgood  only  for 
the  rale  then  in  ezistence.  Wansey,  App. ; 
^e^r^ns.  Reap.  Lockey's  cue,  8  Scott,  N.  R. 
970. 


2.  Description  of  premises, — A  building  that 
is  calculated  to  be  used  as  a  dwellinR-house,  is 
properly  d«cribed  as  "  a  house,"  though  not 
actually  used  as  such.  Daniel,  App. ;  Coulst^ 
iny,  Resp.  8  Scott,  N.  R.  949. 

Cases  cited :  Elaroore  v.  The  Inhahitants  of  the 
Hundred  of  St.  Briayells,  8  B.  &  C  461  ;  t2  U. 
&  R.  514;  Sweetman'a  case,  Alcock'a  Reg. 
Caa.  27. 

3.  Description  of  premises. — Notice  of  claim. 
— In  the  list  of  borough  voters  made  out  by 
the  overseers  pursuant  to  the  6  8c  7  Vict.  c.  18> 
s.  13,  it  is  not  necessary  that  it  should  appear 
whether  the  occupation  is  joint  or  sole. 

Qiuere,  whether  or  not  that  fact  should  ap- 
pear in  a  notice  of  claim  by  one  whose  name 
nas  been  omitted.  Daniel,  App. ;  Camplin, 
Resp.,  8  Scott,  N.  R.  999. 

Caaes  cited:  Joint  Occupiers'  caae,  Alcock'a 
R^g.  Caa.  2  ;  Bartlett.  App. ;  Gihba,  Resp.  7 
Scott,  N.  R.  609  ;  5  M»nn.  A.  Gr  81 ;  Rex  v. 
The  Inhabitants  of  Great  Wakerin^,  5  B.  & 
Ad.  971 ;  S  N.  &  M.  47  ;  Kex  v.  The  Inhab- 
itanU  of  Tunbridge,  6  B.  &  C.  88  ;  9  D.  &  R. 
128;  Daniel,  App. ;  CouUiing,  Re«p.  8Scott, 
N.  R.  949 ;  7  Man.  &  Gr.  122. 

4.  Description  of  premises.  —  Two  distinct 
buildings  cannot  be  joined  together  in  order 
to  constitute  a  borouoh  qualification,  under  tho 
2  W.  4,  C.45, 8.  27.  Dewhurst,  App. ;  Fielden, 
Resp.,  8  Scott,  N.  R.  1013.  See  Gadsby.Ayp. ; 
Barrow,  Resp.,  8  Scott,  N.  R.  799 ;  7  Man,  & 
Gr.  21. 

Casea  cited :  Webb,  App. ;  The  overaeen  of 
Aston,  Reap.  5  Man.  6t  Gr.  14;  7  Scott,  N.  R. 
545  ;  Sfreetman*8  caae,  Alcock'a  Re|r.  Cas.  27; 
Rex  V.  The  InhabitanU  of  Macclesfield,  2  B. 
&  Ad.  870;  Rex  ▼.  The  Inhabitants  of  Tad^ 
caster,4B.  &  Ad.703;  1  N.6cM.  466;  Rex 
V.  The  Inhabitants  of  Goaforth,  1  Ad.  &  E.  226  ; 
3  N.  &  M.  303;  Rex  v,  Wer,  1  Ad.  &  E.  228; 
3  N.  &  M.  28 ;  Res  v.  The  Inhabitanta  of 
Newtown,  1  Ad.  ft  £.  238  ;  3  N.  &  M.  306. 

6.  Lodgers.^ Statement  of  the  case.  —  The 
occu|uer  of  part  of  a  house,  where  the  land- 
lord resides  upon  the  i>remises,  and  retains  the 
key  of  the  outer  door,  is  a  mere  lodger,  and  is 
not  a  person  occupying  "  as  owner  or  tenant.'' 

QiMsre,  whether  a  person  can  be  re^stered 
for  a  borough  in  respect  of  a  qualification  de- 
scribed as  me  occupation  of  "  part  of  ahouse.'* 

Where  a  case  sent  by  the  revising  barristei^ 
found  that  a  daunant ''  stated"  certain  matters^ 
it  was  remitted  upon  the  ground  that  it  set 
forth  evidence  and  not  facts.  Pitts,  App. 
Smedley,  Resp.,  8  Scott,  N.  R.  907. 

Casea  cited :  Score,  App. ;  Huggett,  Reap.  8 
Scott,  N.  R.  919;  Wanaey,  Af»p.;  Perkins, 
Reap.  (Hiirs  caae).  8  Scott,  N.  R.  978; 
Wright,  App. ;  The  Town  Clerk  of  Stockport, 
Reap. ;  7  Scott,  N.  R.  561 ;  5  Man.  &  Gr.  33. 

6.  Lodger*.— The  occupier  of  a  part  of  a 
house,  who  has  a  key  of  the  outer  door,  t9ie 
landlord  not  residing  or  occupying  anjr  portion 
of  the  premises,  is  entitled  to  vote. 

Semble  (per  Maule,  J),  that  **  apartments*  it 
a  sufficient  description  of  the  premtses  so  oeev^ 
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pied.    Score,  App.;  Huggett,  ^es^.,  8  Scott, 
N.  R.  919. 
Cases  cited :  Wright,  App. ;  Tbe  Town  Clerk  of 

Stockport.  Resp.  7  ScoU,  N.  R.  581 ;  5  Man. 

&  Gr.  33;  Pitts,  App.;   Smedley,  Resp.  8 

Scott,  N.  R.  907. 

7.  Lodgers. — One  who  has  the  exclusive  occu- 
pation of  a  floor  in  a  house,  and  possesses  a 
key  to  the  outer  door  of  the  house,  the  land- 
lord himself  residing  on  the  premises,  is  not 
entitled  to  be  registered  as  a  voter.  Wansey, 
App. ;  Perkins,  Resp.,  Hill's  case,  8  Scott, 
N.  R.  978  ;  Crocker,  App.,  the  Overseers  of 
Lambeth,  Resp.,  8  Scott,  N.  R.  985. 

Cases  cited :  Pitts,  App. ;  Smedlev,  Resp. ;  8 
Scott,  K.  R.  907  ;  7  Man.&  Gr.  85;  Wright, 
App, ;  The  Town  Clerk  of  Stockport,  Resp. ; 
5  Man.  &  Gr.  33;  7  Scott,  N.  R.  561  ;  Joint 
Occupiers*  case,  AIcock*s  Ref^.  Cas.  2 ;  Fludler 
▼.  Lombe,  Cas.  temp.  Hard.  307  ;  Score,  App.; 
Hugffett,  Reap.  8  Scott,  N.  II.  919  ;  7  Man.& 
Gr.  95;  Fenn  T.Grafton.  2  Bing.  N.  C.  617  ; 
3  Scott,  56 ;  Monks  v.  Dykes,  4  M.  &  W.  567 ; 
Kearney's  case,  Alcoek's  Reg.  Cas.  22. 

8.  Lodgers, — ^The  claimant  occupied  three 
rooms  on  the  first  floor  of  a  house  in  which 
the  landlord  resided ;  he  had  a  key  to  the 
outer  door ;  there  was  no  internal  communica- 
tion between  the  three  rooms,  each  having  a 
separate  door  opening  upon  the  landing  place. 
Held,  that  he  was  not  entitled  to  be  regis- 
tered. Bage,Ajip.;  Perkins,  Resp.,  8  Scott, 
N.  S.  983. 

9.  Non-appearance. — Where  neither  appears, 
the  case  will  be  struck  out  of  the  list,  and  it 
will  not  be  restored  unless  the  party  seek- 
ing its  restoration  properly  accounts  for  his 
absence  when  the  case  was  called  on.  Wansey ^ 
App. ;  the  Overseers  of  St,  Peter-le-Poor,  8 
Scott,  N.  R.  992. 

10.  Notice  of  claim. — ^Thename  of  the  proper- 
ty, in  respect  of  which  a  right  to  a  county  vote  is 
claimed,  or  the  name  of  tne  occupying  tenant, 
is  only  required  to  be  inserted  in  a  notice  of 
claim,  and  in  the  list  of  county  voters  published 
by  the  overseers,  where  the  house  is  not  situate 
in  a  "  street,  lane,  or  other  like  place."  Eck- 
ersley,  App,;  Barker,  Resp.,  8  Scott,  N.  R. 
899. 

1 1 .  Notice  of  objection. — A  notice  of  objection, 
and  also  the  duplicate  notice,  where  notice  of 
objection  is  sent  by  the  post,  must  be  person- 
ally signed  by  the  objector.  Toms,  App.; 
Cuming,  Resp.;  8  Scott,  N.  R.  910. 

Cases  cited  i  Schneider  y.  Norris,  2  M.  &  Sel. 
286 ;  Hyde  v.  Johnson,  2  Bing.  N.  C.  776  ; 
3  Scott,  289 ;  Kine  r.  Beaumont,  3  B.  &  B. 
288  ;  7  Moore,  112. 

12.  Notice  of  objection.— The  note  at  the  foot 
of  the  form,  No.  10,  in  schedule  B.  to  the  6  &  7 
Vict-  c.  18,  (the  form  of  notice  of  objection  to 
be  given  to  overseers  in  cities  and  boroughs,) 
states,  "  If  more  than  one  list  of  voters,  the 
notice  of  objection  should  specify  the  list  to 
which  the  objection  refers  :  Held,  that  this  note 
applies  only  to  those  cases  where  the  overseers 
make  out  more  than  one  list ;  and  therefore, 
that  it  is  not  applicable  in  the  city  of  London, 


where  the  overseers  make  oat  only  the  list  of 
householders,  the  list  of  freemen  being  made 
out  by  the  secondaries. 

Held,  also,  that  the  notice  served  upon  the 

party  objected  to,  need  not  specify  to  what  list 

the  objection  refers— the  note  not  applying  to 

the  form  No.  11.     IVanseg^  App. ;  PerHnSy 

Resp.,  Quigley's  case ;  8  Scott,  N.  R.  954. 

Cases  cited :  Tudball,  App. ;  The  Town  ClerV  of 

Bristol,  Resp.  5  Man.  &  Gr.  5 ;  7  Scott,  N.  R* 

486  ;  Gadsbv,  App  ;  Warburton,  Resp.  7  H. 

&  Gr.  17 ;  8'Scott,  N.  R.  775. 

13.  Notice  of  objection. — In  a  borough  where 
two  lists  are  made  out  by  the  overseers— ooe 
of  the  parties  entitled  to  be  registered  under  the 
2  W.  4,  c.  45,  8.  27,  the  other  of  pot-wallers— 
a  notice  of  objection  to  the  name  of  a  party 
being  retained  "  on  the  list  of  persons  eniitleJ 
to  vote  as  householders  in  the  election,"  &c.,  is 
sufficient,  though  the  words  "as  householders'' 
do  not  occur  in  the  form  {^iven  in  the  6  &  7 
Vict.  c.  18 ;  it  not  appearing  that  the  party 
eould  have  been  inconvenienced  or  misled  by 
the  introduction  of  those  words.  JWen,  App. ; 
House,  Resp.  8  Scott,  N.  R.  987.  See  fVansejj, 
App. ;  Perkins,  Resp.,  Quigley's  cas2,  8  Scoit, 
N.  R.  954. 

14.  Notice  of  objection. — Whether  or  not  the 
name  subscribed  to  a  notice  of  objection  is  so 
subscribed  as  to  be  commonly  unJerstoodto 
be  the  same  as  that  by  which  the  objector  is 
designated  in  the  list  of  voters,  is  a  question  of 
fact  only,  and  not  of  law,  and  therefore  one 
that  cannot  properly  be  referred  to  the  court  of 
C.  P.  Hin/on,  App. ;  Hinton,  Town  Clerk  af 
Wenlock,  Resp.,  8  Scott,  N.  R.  995. 

Cases  cited :  Tudball,  App. ;  The  Town  Clerk  of 
Bristol,  Resp.  7  Scott,  N.  R.  486;  5  Mao.  k 
Gr.6;  Wilson,  App.;  Thomas  Resp.S  Scoti» 
N.  R.  783. 

15.  Qualifications. — Assessors  and  collectors 
of  window- tax  are  not  disqualified  from  being 
registered  as  electors.  Dger,  App.  v.  Gough, 
Resp.,  8  Scott,  N.  R.  934  ;  Baxter,  App. ;  The 
Overseers  of  Doncaster,  Resp.,  8  Scott  N.  R. 
945.  See  Bedfordshire  case,  2  Lud.  45l;i 
Lud.  552,  and  Staple's  case,  Middlesex,  2 
Peckw.  116  ;  Collins  v.  Gwynne,  7  Bing.  425; 
5  M.  &  P.  267. 

16.  Qualifications.— K  clerk  to  a  receiving  in- 
spector of  taxes  is  not  disqualified  from  being 
registered  as  an  elector.  Cooler,  App.;  Harris^ 
Town  Clerk  of  Cambridge,  Resp.,  8  Scott,  N. 
R.  947. 

17.  Qualifications. — A  letter-carrier  who  na« 
resigned  his  situation  within  twelve  months 
before  the  3l6t  July,  being  disqualified  from 
voting  until  after  twelve  months  from  tbe  resig- 
nation of  such  situation,  by  the  22  Geo.  3,  c. 
41,  s.  1,  is  not  entitled  to  be  registered. 

Non-appearance. — The  court  will  not  give 
judgment  for  the  appellant  by  reason  of  the 
non-appearance  of  the  respondent  to  support 
the  barrister's  decision,  but  will  stiU  requre 
the  case  to  be  argued.  Cooper,  App> ;  HarriSt 
Resp.,  8  Scott,  N.  8.  921. 

18.  QuaHfication.-''A,  qualification  to  vote  in 
the  election  for  a  borough,  as  an  inhabitant 
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1ioa8eholder,is  not  pieserved  by  the  33rd  section 
of  the  2  W*  4,  c.  45,  unless  it  has  been  retained 
coDtiDUoasIy  from  the  passing  of  that  act. 
Merjf,  App.;  KUekener,  Res]).^  8  Scott, 
KR.,  923;  S/ofiton,  App. ;  Jeffery,  Resp.,  8 
Scott,  N.  R  933. 

19-  Trading  partnership,— A»,  B,,  C,  and  D., 
joined  in  partnership  to  work  a  fulling  mill. 
MoDey  was  subscribed  by  all  the  partners; 
with  part  of  which  freehold  land  was  bought, 
which  was  conveyed  to  A,  and  B.  in  fee ;  with 
the  other  part  a  mill  was  built  on  the  land,  and 
machinery  for  the  mill  was  purchased.  By  a 
partnership  deed  executed  by  A.,B.,  C,  and  D., 
the  trusts  of  the  land,  mill,  &c.,  were  declared 
to  he  (among  other  things),  that  A.  and  B. 
should  etand  seised  and  possessed  of  all  the 
estates,  property,  goods,  &c.,  upon  trust  for  the 
henefit  of  themselves  and  their  partners,  as 
part  of  their  partnership  joint  stock  in  trade. 
There  was  provision  in  the  deed  that  A.  and 
B.  might  borrow  money  upon  mortgage  of  the 
stock,  property,  estates,  &c.,  belonging  to  the 
copartnership;  and  it  was  declared  that  the 
land,  mill,  &c.,  should  be  deemed  and  consi- 
dered as  or  in  nature  of  personal  estate,  and 
not  real  estate,  and  be  held  in  trust  fdr  the 
partners  as  part  of  their  partnership  stock  in 
trade.  A,  and  B.  imder  the  powers  of  the 
deed,  borrowed  money  for  the  purposes  of  the 
partnership,  for  which  they  gave  bonds  and 
notes  in  their  own  names,  but  did  not  mortgage 
any  part  of  the  property. 

Heldy  that  such  partner  had  an  interest  in 
the  realty  corresponding  with  the  amount  of 
shares  held  by  him  in  the  pattnership. 

Held,  also,  that  the  money,  Sec,  borrowed 
had  not  the  efiect  of  mortgages  on  the  shares 
of  the  partners.  Baxter,  App. ;  Newman, 
Resp.,  8  Scott,  N.  R.  1019. 

Cases  cited:  Bligh  v.  Brent,  3  Y.  &  Coll.  268  ; 
Bmdley  v.  Holdswortb.  3  M.  &  W.  422  ;  Bar- 
ker Y.  May,  9  B.  &  C.  489 ;  4  M.  &  R.  386 ; 
The  Attorney-General  v.  ManKles,  5  M.  &c  VV. 
120 ;  Ex  parte  The  Lancaster  Canal  Company, 
1  Mont.  &  Bligh,  94;  1  Dea.  &  Chiu.4ll ; 
Baclrridge  ▼.  Ingrani.S  Ves.jun.  652;  Town- 
send  r.  Asb,  3  Atk.  336 ;  Oawshny  t.  Maule, 
lSwan8t.621 ;  and  the  case  of  the  Vaozhall 
Bridge  CompaDy,  1  Gl.  &  Jam.  101. 

SHERIFF. 

In  an  action  hy  a  landlord  against  the  sheriff, 

nader  the  8  Ann,  c.  14,  for  removing  goods 

taken  in  execution,  without  paying  the  rent 

the  allegation  of  removal  is  material.  , 

Such  allegation  is  not  supported  bv  the  mere 

execution    of   a  hill  of   sale  by  tne  sheriff. 

SmUman  y.  Pollard,  6  M.  &  G.  1001. 

Cases  cited :  Smith  ▼.  Russell,  3  Taunt.  400 ; 

Colyer  r.  Spree,  ^  B.  &  B.  67  ;  4  J.  B.  Moore, 

473 ;  Lane  ▼,  Crockett,  7  Price  566 ;  Calvert 

T.  Joliffe,  2  B.&  Ad.  418;  Risley  ▼.  Ryle,  10 

M.  &  W.  101 ;  1  Dowl.  N.  S.  666  ;  Sir  An- 

thooy  Main's  case,  5  Co.  Rep.  SO  b.;  West  v. 

Hedges,  Barnes,  211 ;  Henchett  v,  Kimpson, 

«  WiU.  140;  Peacock  r.  Purvis,  2  Bro.  &  B. 

^*i  ;  5  J.  B.  Moore,  79 ;  Piummer,  ez  purte, 

1  Atk.  103 ;  £aton  v.  Southby,  Willes,  131 ; 

f  Mod.  851 J  Wright  ▼.  Dewes,  1  A.  &  E. 


641,  3  N.  &  M.  790 ;  Rialev  v.  Rye,  10  M.  k 
W.  101. 

And  see  Landiwrd  and  tenant, 

TITHE   OOMMUTATION  ACT. 

Costs, — The  successful  party  in  an  issue  di- 
rected under  the  Tithe  Commutation  Act,  6  & 
7  W.  4,  c.  7l>  s.  46,  is  entitled  to  costs,  unless 
he  had  been  guilty  of  some  misconduct  or  bad 
faith,  or  has  succeeded  partially  only ;  and  this 
although  the  commissioners  had  previously 
decided  in  favour  of  the  other  party.  Earl  of 
Stamford  r,  Dunbar,  14  M,  &  W.  151. 

SeelsM.  &W.  822. 

[We  have  thus  presented  our  readers  with 
the  1st  section  of  the  dmmon  Lam  part  .of  our 
Digest ;  continuing  the  "  Analytical  Digest/' 
which  we  have  separately  published  for  14 
years.  We  depart  from  the  plan  so  long  pur- 
sued with  due  deliberation;  but  perhaps  it 
may  be  an  improvement,  where  the  decisions 
turn  on  the  pecuhar  circumstances  of  a  case 
which,  in  all  human  probabiUty,  will  never 
happen  again^  that  such  decisions  be  omitted 
altogether.  The  safer  course  will  be  to  make 
such  selections  of  the  facts  as  are  sufficient  to 
lead  to  the  legal  conclusion,  and  refer  to  the 
report  for  the  rest.  It  will  also  be  desirable 
in  those  cases,  of  which  contemporaneous  re- 
porters publish  their  several  versions,  to  con- 
solidate the  statements,  or  extract  our  own  view 
of  the  result,  and  refer  to  both  authorities.] 


RECENT  DECISIONS   IN  THE   SUPE- 
RIOR  COURTS. 

RBPORTBD    BY    BARRISTERS    OV    THB    SEVERAXi 
COURTS. 

Horlr  C^anallor. 

BNLAROINO  PUBLICATION  UNDER  TB  B  NSW 
ORDERS. — WORDING  OF  NOTICE  OF  MO- 
TION. 

In  Daniel  v.  Hill,  reported  ante,  p.  318,  the 
Vice-Chancellor  of  England  refused  to  enlarge 
publication.  The  only  fact  necessary  to  men- 
tion in  addition  to  the  statement  contained 
in  the  above  report,  is  the  dismissal  by  his 
Honour  of  a  prior  application  on  behalf  of  the 
deifendant,  for  an  order  to  enlarge  publica- 
tion. The  notice  of  motion  not  specifying 
before  whom  the  court  would  be  moved,  was 
held  to  be  irregular;  but  leave  was  granted 
to  serve  a  fresh  notice  for  the  ensuing  day. 
'llie  subsennent  motion  having  been  refused 
and  both  ot  them  dismissed  with  costs. 

Mr.  James  Parker  now  appealed  from  the 
decisions  of  his  Honour,  ana  endeavoured  to 
justify  the  delay  of  the  defendant,  and  to  prove 
that  the  plaintiff  had  not  been  thereby  pre- 
judiced. The  cause  having  been  set  down  in 
Trinity  Term  last,  could  not  come  on  before 
the  following  Hilary  Term,  31st  Order  of  No- 
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VCTiber  1831 ;  and  the  examinee's  book  beinff 
fuU  until  the  7th  of  February,  thecanse  could 
not  possibly  be  heard  before  the  14th;  until 
which  dayit  was  prayed  that  publication  might 
be  enlarged.  With  respect  to  the  first  notice 
of  motion,  Mr.  Parker  contended,  that  it  was 
sufficiently  definitive,  being  headed  "  In  Chan- 
cery,''^ and  marked  "Vice-Chancellor  of  Eng- 
land. '  There  is  no  general  order  specifying 
the  terms  in  which  notices  of  motion  are  to  be ' 
worded.  He  asked  for  the  costs  of  both  motions. 
{Lord  Chanaelior.  I  think  the  distinction  of 
the  Vice-Chancellor  is  rather  refined.  All 
that  the  court  requires  is,  that  the  notice  shall 
intimate  where  the  motion  will  be  made.  The 
plaintiff  was  not  misled  in  the  present  case,  for 
counsel  appeared  and  took  objection  to  the 
form.] 

Mr.  ifoZ/,  for  the  plaintiff,  submitted,  that  it 
was  the  universal  practice  to  express  in  the 
notioe  before  whom  it  was  intended  to  move ; 
prima  facie  the  Court  of  Chancery  meant  the 
Court  of  the  Lord  Chancellor.  But  the  de- 
fendant was  not  entitied  to  the  costs  of  the 
first  motion,  having  served  a  second  noticebefore 
appwlmg.  As  to  enlarging  publication,  it  was 
not  for  the  plamtiff  to  show  that  he  would  be 
thetebyprejudiced;  andif  the  court  granted  such 
requMt  merely  upon  a  defendant  averring  that 
toe  plamtiff  would  not  be  prejudiced,  and  that 
ttie  cause  could  not  come  on  until  a  certain 
day,  these  appUcations  would  become  matters 
of  course,  and  might  be  made  to  the  Master. 
U  was  possible  that  an  inconvenience  might 
accrue  to  the  plaintiff  in  this  instance;  the 
cause  might  be  transferred  from  the  court  of 
the  Vice-Chanccllor  of  England,  as  it  was 
generally  understood  that  Vice-Chancellor  Wi- 
B^jnj's  p^r  was  nearly  exhausted. 

The  Jjord  Chaneeilor  was  not  satisfied  with 
the  defendant's  affidavit :  it  did  not  sufficientiy 
show  activity  on  his  part  or  account  for 
uie  procrastination  with  which  he  was  charged ; 
but  as  the  plaintiff  would  not  be  delayed  by  the 
court  granting  this  indulgence,  the  registrar 
Might  draw  up  the  order  required  bv  the  de- 
fendant,  upon  his  paying  the  costs  of  the  pre- 
sent application  and  those  in  the  court  below. 
Concerning  the  omission  in  the  first  notice  of 
motion,  his  lordship  said,  that  he  should  not 
have  given  such  a  decision  as  the  Vice-Chan- 
ellor's. 

Publication  enlarged  until  the  14th  Feb. 

I>aniel  v.  HiU.    Jan.  31,  1846. 


Kollfl  Court. 

PARTIES. — SUPPLEMENTAL   BILL. 

lb  an  administration  suit  by  legatees,  some  of 
the  next  of  kin  who  were  contingently  in- 
terested in  the  estate  were  made  parties. 
By  tupplemental  bill,  others  of  the  next  of 
*m  were  brought  before  the  Court,      Held, 
that  the  executors  were  proper  parties  to 
the  supplemental  biU, 
This  was  a  suit  for  the  administration  of  an 
fstate  on  behalf  of  infants  by  legatees,  whose 
interest  was  liable  to  be  dtvested  in  favour  of 


the  nott  of  kin,  if  tskef  shoold  dm  under  age. 
Some  of  the  next  of  lun  were  made  parties  to 
the  bill.  In  the  progress  of  the  suit,  it  was 
however  discovered,  that  there  were  others  of 
the  next  of  kin  not  before  the  court ;  and  a 
supplemental  bill  was  filed  for  the  purpose  of 
supplying  the  defect  The  executors  (the  de- 
fendants to  the  original  bill)  were  made  partia 
also  to  the  supplemental  biU,  and  now  objected 
that  this  was  unnecessary. 

Mr.  Kindersley  and  Mr.  /.  T.  PaUner,  in 
support  of  the  bill,  cited  Jones  v-  How^  1 
Hare,  342. 

Mr.  Boyle  and  Mr.  C.  Bett,  contra,  cited 
Greenwood  v.  Atkinson,  5  Sim.  419  ;  Teary  t. 
Stevenson ;  and  contended  that  it  was  neces- 
sary to  make  a  defendant  to  an  original  bill 
parties  to  a  supplemental  bill,  only  where  there 
was  a  contest  oetween  the  parties  brought  be- 
fore the  court  by  it,  and  those  before  it  in  ths 
first  instance. 

Lord  Langdale,  after  stating  the  facts  of  die 
case,  said,  that  it  appeared  to  him  that  the  ex- 
ecutors were  proper  parties  to  the  supplemental 
suit,  because  it  brought  before  the  court  per- 
sons  to  whom,  if  the  contingency  on  which  the 
interest  of  the  legstees  was  divested  occurred, 
they  would  have  to  account.  Hie  was  not 
called  upon  to  decide  whether  the  executors 
were  necessary  parties  to  such  a  bill,  but  they 
certainly  were  proper  parties;  and  therefore 
the  objection  that  they  were  not  made  parties 
is  not  sustainable. 

Farker  v.  Parker.    Jan.  19,  1846. 


32nd  and  33rd  ordkrs  of  1845. 

Mr.  Cooke  applied  under  these  orders,  fia- 
leave  to  serve  &  subpoena  upon  a  defendant  resi- 
dent at  Tillemont,  in  Belgium,  by  service  upon 
his  wife,  who  was  also  a  party  to  the  suit,  with 
whom  he  resided ;  he  being  of  unsoond  mind. 
He  proposed  to  allow  fourteen  days  for  the 
service  of  the  subpana ;  fourteen  days  after  ser- 
vice, within  which  appearance  should  be  en- 
tered ;  and  fourteen  weeks  after  the  entry  of 
the  appearance,  for  putting  in  the  answer. 

Lord  Longdate  made  the  order,  upon  the 
understanding,  that  appearance  should  not  be 
entered  for  the  defendant  without  the  leave  of 
the  court. 

Biddulph  V.  Darrell 


(Before  the  Four  Judges.) 

ATTORNEYS. — DUTY   ON  ADMISSION    UNOSH 
9   GEO.  4. 

An  attorney  who  has  been  admitted  to  prac- 
tice in  the  Court  of  the  County  Palatine  if 
Lancaster,  on  payment  of  60/.  stamp  duty 
on  articles  of  clerkship,  is  required  under 
the  9  Geo.  4,  c.  49,  s.  4,  on  admission  to 
the  superior  courts  at  Westminster,  to  pay 
an  additional  duty-^  1201. 

After  an  attorney  kae  ^een  admitted  to  pree- 
tice  i»  the  superior  iiourte,  on  payment  (f 
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dbtfy  which  is  t0erwards  found  to  be  msuf- 
Jeiimt,  this  court  wilt  entertain  an  appUetu 
turn  to  strike  him  off  the  roth,  unless  the 
additional  duty  is  paid. 


The  Attorney-General,  Sir  F,  Thesiger,  had 
obtained  a  rule,  iiift,  calling  on  one  Miles 
Mf  en  to  show  cause  why  his  name  should  not 
be  struck  off  the  roll  of  altornies^  on  the  ground 
that  he  had  been  improperlv  admitted,  ^e 
amount  of  duty  on  articles  of  clerkehip  required 

5'  4  Geo.  4,  c  49)  not  having  been  paid.  Mr. 
yers  had  been  admitted  an  attorney  of  the 
oonrt  of  the  County  Palatine  of  Lancaster,  and 
upon  his  being  aomitted  to  practise  in  that 
court,  he  paid  60^  stamp  duty.  He  was  after- 
wards admitted  an  attorney  of  the  superior 
ccRirts  at  Westminster,  and  an  additional  sum 
of  60^.  stamp  duty  was  paid,  which  it  appeared 
bf  affiidavit,  he  was  told  at  the  stamp  office,  at 
filomerset  House,  was  the  amount  of  duty  he 
woold  be  required  to  naj  under  the  statute 
9  Geo.  4,  c.  49,  s.  4.  It  w  now  contended  that 
afiiTtfaer  aum  of  60/.  ought  to  have  been  paid 
when  he  ww  admitted  an  attorney  of  the 
inperior  courts. 

Mr.  Jtrviff  and  Mr.  Petersdoiff  showed  cause. 

Tbe  9  Geo.  4,  c.  49,  s.  4,  provides,  that 
srtkies  of  derkship  in  the  inferior  courts  may  be 
tta]iq>ed  on  the  payment  of  the  duty  of  1 20/.  for 
admissionof  the  parties  to  the  courtsatWestmin- 
Iter,  *]Rovided  always,  that  at  the  time  when 
ndi  articles  of  clerkship  shall  be  required  to 
be  Hamped  with  the  said  stamp  denoting  the 
psjrment  of  the  aaid  sum  of  1 20/.,  such  articles 
™1  baro  been  previously  stamped  with  a 
itsmp  denoting  the  payment  of  the  duty  pay- 
ahfem  respect  of  the  same  at  the  date  of  such 
vtieks  of  derkship." 

TIh  srtides  of  ckikdup  show  that  stamp  duty 
to  th&  amount  of  120/.  has  been  paid,  aocordU 
ii^  to  the  provisions  of  that  section  oi  the  aet. 
Theie  are  BO  designating  stamps  for  avtides  of 
deiksfaip,  such  as  are  required  for  bills  of  ex- 
change and  receipts.  All  that  the  legislature 
■tended  waa,  that  it  should  appear  that  the  full 
ttBoont  of  120/.  duty  had  been  paid.  If  a  dif- 
^Buent  construction  is  put  on  this  statute,  this 
penon  would  have  to  pay  180/.  duty,  instead  of 
120/.  There  is  no  precedent  for  an  application 
to  urike  an  attorney  off  the  rolls  because  the  full 
■nwoBt  of  duty  has  not  been  paid.  The  court 
will  only  entertam  such  an  application  where 
«e  party  has  been  guilty  of  fraudulent  or  im- 
moral conduct  in  his  character  of  attorney.  If 
itcan  be  made  out  tiiat  an  additional  sum  of 
W2.  dotvis  payable,  then  there  are  other  reme- 
™«  without  applying  to  strike  the  attorney  off 
we  roll ;  the  Crown  may  proceed  by  informa- 
^w»ior  debt  for  the  recovery  of  such  duty. 

The  Attorney-General  Sir  F.  Thesiger^  the 
Sohcitor-General  Sir  F.  Kelly,  and  Mr.  Cromp. 

There  is  no  misconduct  imputed  to  Mr. 
Myers,  but  the  appncation  was  made  in  this 
wnn  because  there  were  no  other  means  by 
?"nch  the  Crown  could  recover  the  duty  which 
{•^leged  to  be  due.  After  an  attorney  has 
wen  admitted,  the  remedy  by  debt  or  informa- 


tion would  not  be  available.  By  the  Stamp 
Act  35  Geo.  3,  c.  184,  penalties  are  awarded 
for  acts  done  in  violation  of  the  provisions  of 
that  act,  as  for  post-dating  a  bill  of  exchange, 
and  in  such  cases  the  Crown  can  proceed  bv 
debt  or  information  for  the  recovery  of  sucn 
penalty ;  but  here  there  is  no  such  remedv. 
This  eourt  is  invested  with  full  and  ample 
powers  over  attomies,  and  in  the  due  exsrcae 
of  those  powers,  it  is  called  upon  to  dedde 
wheBier  an  attorney  who  has  been  improperly 
admitted  can  be  allowed  to  remain  on  the  mils 
of  the  court. 

The  statute  9  Geo.  4,  c.  49,  reqnhres  die 
pavment  of  120/.  stamp  diity  when  he  is  adnnit- 
ted  to  the  superior  courts,  ui  addition  to  wkit 
he  has  paid  oaadmisaion  to  any  inferior  eonft. 
The  attomies  uractinng  in  the  Court  of  GffMt 
Sessions,  in  Wales,  were  in  a  different  situation 
under  ii  Geo.  4,  and  1  Will.  4,  c.  70,  s.  VT, 
becauae  in  that  case- the  courts  were  ahohshsd. 
(Stopped  by  the  oourt) 

Lord  Denifum,  C.  J.  I  have  no  doubt  Ibat 
this  gentleman  is  liahie  to  nnikethis  additional 
payment.  It  would  have  been  as  w«ll  if  tiie 
question  had  been  presented  to  us  in  another 
form,  -so  that  the  puty  should  never  have  been 
left  haible  to  harve  it  said  that  he  had  bean 
struds  off  the  rolls.  No  imputation  howevier 
resta  upon  tills  genikman's  character;  it  would 
thersfore  have  been  better  had  the  objection 
been  taken  at  the  time  the  admiasion  to  the 
Rolls  was  applied  for. 

Mr.  Joitice  Cokridga.     I  am  of  the  same 
opinion  as  to  tlie  question  of  liability.    I  do 
■ot  wonder  that  some  objection  skoold  be  £dt 
as  to  the  form  of  the  appncation,  but  it  shoidd 
be  remembered  that  there  was  nothing  in  itself 
objectionable  in  the  apptteation  to  strike  an 
attotney  of  theroUa.  It  waa  the  cause  for  which 
the  application  waa  made  that  rendered  it  an 
imputation  on  the  charaeter  of  the  individuaL 
Some  gentlemen  apply  to  be  struck  off  the  rolls 
in  order  to  be  called  to  the  bar ;  and  this  appU- 
cation  mi^t  be  considered  in  the  same  way. 
The  question  after  all  ia  nothing  but  one  upon 
the  construction  of  the  9  Geo.  4 ;   and  I  am 
clearly  of  opinion  that  upon  the  construction  of 
that  statute  the  additk>nal  60i.  must  be  paid. 
Mr.  Justice  Wightman  concurred. 
The  rule  was  ordered  to  be  discharged  on 
the  payment  of  the  money ;    otherwise  to  be 
absolute.    No  costs. 

In  re  Miles  Myers,     Q.  B.,  Hilary  ^Term, 
1846. 


enttn'n  Venrt  Vnirttre  Court. 

AWARD. — ^WaSN  NOT  SUFFICIENTI^Y  PINAL. 

Aft^  dedaration  (in  which  there  were  two 
eountsj,  bmt  btf ore  plea,  **  all  matters  in  dif" 
ference  in  the  eamse^'  were  referred  by  a 
judge's  order  to  the  award  of  an  accountant, 
the  costsof  the  cause  to  abide  the  event  qf 
the  award,  and  the  costs  of  the  reference 
and  award  to  be  in  the  &scretion  of  Ifte 
arbitrator.  The  award  fnot  saying  Hi<U  it 
.  was  made  **  of  and  oonesming  the  pre* 
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mises,")  directed  that  the  one  party  should 
pay  to  the  other  a  certain  sum,  without 
stating  upon  what  account.  Held,  bad, 
inasmuch  as  it  was  uncertain  upon  what 
account  the  sum  awarded  was  to  be  paid, 
and  as  there  was  no  finding  upon  which  the 
costs  of  the  cause  could  be  taxed. 

This  was  a  special  action  on  the  case  for  a 
false  warranty  upon  the  sale  of  guano,  whereby 
he  plaintiff's  lands  had  been  injured,  and  he 
had  become  liable  in  damages  to  other  persons 
to  whom  he  had  sold  it.  After  declaration,  but 
before  plea,  "  all  matters  in  diflFerence  between 
the  parties  in  the  cause"  <»  were  referred,  by  a 
judge's  order  (afterwards  made  a  ruleof  court)  to 
an  accountant,  by  which  it  was  amongst  other 
things  ordered,  "  that  the  costs  of  thu  action 
shall  abide  the  event  of  the  award,  and  that  the 
costs  of  the  reference  and  award  shall  be  in  the 
discretion  of  the  arbitrator."  The  arbitrator  by 
his  award,  after  reciting  the  order  of  reference, 
and  thathe  "had  taken  upon  himself  the  burthen 
of  the  reference,"  that  he  had  "  examined  all 
such  witnesses  as  were  produced,  and  heard 
and  duly  weighed,  &c.,  the  several  allegations, 
&c.,  before  him,"  "by  and  on  behalf  of  the 
parties,"  awarded,  "thRt  J.  N.H.  [the  defen- 
dMitJ  do  and  shall  pay,  &c.,  to  J.  C.  [the  plain- 
tiff!, on,  &c.,  the  sum  of  167/.  6s.  2d, ;"  and 
"that  the  costs  of  the  said  reference  and  of 
this  my  award  and  all  other  costs  connected 
therewith  shall  be  borne  and  paid  by  the  said 
J.  N.  H," 

Crompton  having  obtained  a  rule  nisi,'^  for 
setting  aside  the  award,  upon  the  grounds  that 
the  arbitrator  had  not  decided  upon  the  action, 
and  that  it  did  not  appear  which  party  was  en- 
titled to  succeed  therein,  or  which  of  them  was 
entitled  to  all  or  any  of  the  costs  thereof;  and 
that  it  was  not  stated  upon  what  account  the 
sum  awarded  was  to  be  paid , — 

.  Heath  {Jerms  with  him)  now  (Jan.  23rd) 
showed  cause.    It  did  not  appear,  he  said,  that 

.  there  were  any  matters  in  difference  other  than 
those  in  the  cause;  and,  therefore,  the  sum 
awarded  must  be  presumed  to  be  in  respect  of 
the  action  alone.  Had  the  arbitrator  expressly 
stated  that  he  awarded  "of  and  concerning  the 
premises,"  there  could  be  no  doubt  as  to  the 
validity  of  the  award,  but  as  it  must  be  assumed 
that  there  were  no  other  matters  in  difference, 
the  omission  of  those  words  is  immaterial. 
Gray  v.  Gwennap,  1  B.  &  Aid.  106.  Nor  was 
It  necessary  that  the  arbitrator  should  find 
upon  each  count,  inasmuch  as  the  reference 


*  W^ich  was  drawn  up  on  reading  the  de- 
fendant s  affidavit,  and  a  copy  declaration  and 
award  thereto  annexed,  and  the  rule  by  which 
toe  judge's  order  was  made  a  rule  of  pourt. 
■Hie  judgment  did  not  turn  upon  the  matter  of 
the  affidavit ;  and  any  statement  of  the  latter  is 
therefore  omitted. 

»»  A  submission  of  "all  matters  in  dispute 
between  the  parties  in  the  causa"  is  a  general 
submission;  but  a  submission  of  "all  matters 
in  dispute  in  the  cause  between  the  parties  "  is 
confined  to  matters  in  dispute  in  the  cause. 


was  before  plea.  Cases  in  which  it  has  been 
decided  that  the  award  must  decide  upon 
each  issue  separately,  are  inapplicable ;  for  in 
all  of  them  the  defendant  had  either  pleaded  or 
the  cause  had  been  referred  after  issue  joinei 
KUbum  V.  KUburn,  13  M.  &  W.  671,  (where 
most  of  the  decisions  were  reviewed),  was  a 
case  of  that  kind.  The  more  recent  case  how- 
ever of  Bearup  y.  Peacock,  14  M.  &  W.  149,  is 
a  direct  authority,  that  where  a  cause  in  width 
there  is  a  declaration  containing  several  counts, 
is  referred  before  plea,  a  findmg  upon  each 
count  ia  unnecessary.  But,  at  aU  evente, 
whether  the  award  be  uncertain  or  not  with 
regard  to  the  costs  of  the  action,  ibe  court  will 
not  set  it  aside  altogether.  Had  the  arbitrator 
awarded  in  favour  of  the  defendant  in  the 
action,  he  would  onljr  have  been  entitled  to 
costs ;  and  as  the  plaintiff  (should  the  court 
be  against  him)  is  willing  to  abandon  those 
costs,  the  remainder  of  the  award  may  stand. 
England  V.  Damson,  9  Dowl.  1052,  Mahmeif'i' 
Stockley,  4  M.  &  G.  647. 

Crompton,  contri.  The  defendant's  affidavit 
shows  that  there  were  other  matters  in  differ- 
ence f  but  however  that  may  be,  the  award  is 
so  loose  that  it  is  quite  uncertain  as  to  what 
the  arbitrator  has  tsiken  into  consideration  and 
decided  upon.  The  uncertainty  affects  the 
whole' award;  for  though  the  costs  of  the 
action  be  abandoned,  it  is  impossible  to  see 
that  the  sum  awarded  was  to  be  paid  in  n- 
spect  of  the  action  or  of  other  matters  in 
difference,  or  even  whether  in  respect  of  any 
of  the  mattere  referred.  Pearson  v.  Jrek- 
bold,  II  M.  &  W.  477.  The  masters  can- 
not say  whether  plaintiff  or  defendant  is  en- 
titled fo  the  whole  costs,  or  whether  each  of 
them  is  entitled  to  some  in  respect  of  one 
count.  BearUp  v.  Peacock  is  a  very  strong 
case,  and  before  that  decision  it  was  always 
considered  to  be  necessary  to  award  separately 
upon  several  counts  as  well  as  upon  several 
pleas  or  issues.  Watson  on  Awards,  ed.  1S36, 
p.  161. 

Williams,  J.  It  seems  to  me  that  the  ar- 
bitrator has  failed  to  decide  upon  the  questions 
submitted  to  him.  He  has  awarded  that  a  sna 
of  money  shall  be  paid  in  respect  of  something 
or  other,  without  saying  what.  Now  unkss 
he  had  decided  upon  the  action,  and  further 
decided  in  favour  of  the  plaintiff,  how  can  costs 
be  awarded  to  the  successful  party  ?  In  Grejr 
V.  Gwennap,  though  the  award  in  that  case  was 
not  expressed  to  be  "made  of  and  concerning 
the  premises,''  yet  Lord  Tenterden  thonght 
that  those  words  were  of  considerable  import- 
ance. It  is  unnecessary  to  say  what  niight 
have  been  the  effect  of  their  introduction  iQ 
this  case ;  but  I  think  that  the  award,  as  it  nov 
stands,  is  uncertain,  and  that  this  rule  mn^t 
therefore  be  made  absolute. 

Rule  absolute. 

Crosbie  v.  Holmes.  Hilary  Term,  Jan.  23, 
1846. 


^  See  note  (a). 
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SHSRIPP. — INTBRPLBADBR. — TRB8PA88. 

A  claim  having  been  made  to  certain  goods 
seized  by  the  sheriff  under  a  fi.  fa.,  an  in- 
terpleader  order  directed  the  goods  to  be  sold, 
and  the  money  paid  into  court  to  abide  the 
epent  of  an  issue.  The  issue  was  tried  and 
found  for  the  claimant,  who  then  brought  an 
action  against  the  sheriff  for  breaking  and 
entering  his  dwelling-house,  and  seizing  and 
converting  his  goods.  Held,  that  the 
sheriff  was  entitled  to  have  struck  out  of 
the  declaration  so  much  as  related  to  the 
goods,  and  that  an  application  for  that  pur- 
pose, after  time  to  plead,  was  not  too  late, 

H^ld,  also,  that  if  the  claimant  had  sustained 
any  special  damage,  that  fact  should  have 
been  stated  to  the  judge,  and  semble,  in 
such  case  he  would  have  no  jurisdiction  to 
make  any  order, 

A  sheriff  having  seized  certain  goods  under 
a  writ  ol fieri  facias,  a  third  party  claimed  the 
goods,  upon  which  the  sheriff'^  applied  for 
relief  ander  Interpleader  Act,  when  it  was  or- 
dered that  the  goods  be  sold,  and  the  money 
paid  into  court  to  abide  the  event  of  an  issue 
oetween  the  claimant  and  the  execution 
creditor.  The  issue  was  tried  and  a  verdict 
found  for  the  claimant.  The  claimant  then 
brought  an  action  of  trespass  against  the  sheriff 
for  breaking  and  entering  his  dwelling-house, 
and  seizing  and  taking  his  goods  and  convert- 
ing and  disposing  of  the  same  to  his  own  use. 
A  rule  had  been  obtained  calling  on  the  plain- 
tiff to  show  cause  why  so  much  of  the  declara- 
tion  as  charged  the  defendant  with  seizing  and 
taking  the  goods,  and  converting  and  disposing 
of  the  same  to  the  defendant's  use,  should  not 
be  strack  out. 

Humfrey  showed  cause.  First,  the  applica- 
tion is  too  late.  The  writ  issued  on  the  9th 
October,  the  declaration  was  delivered  on  the 
20th  November,  and  on  the  28th  the  defendant 
took  out  a  summons  and  obtained  time  to 
plead.  The  defendant  should  have  applied  im 
mediately  after  the  delivery  of  the  declaration, 
and  before  be  took  a  fresh  step.  [^Pollock, 
C.  B.  There  is  no  such  rule  in  cases  of  this 
son.  Where  a  sheriff  ac.s  under  an  inter 
pleader  order,  the  court  may  give  effect  to  it  at 
any  time.  I  should  be  disposed  to  lay  down 
as  a  general  rule,  that  it  is  never  too  late  to  stay 
proceedings  where  a  manifest  injustice  would 
be  done  by  allowing  them  to  go  on .]  [Alderson, 
B.  Why  should  a  party  be  permitted  to 
charge  the  sheriff  with  an  act  done  under  the 
authority  of  the  court  ?  For  breaking  and  en- 
tering the  house  the  plaintiff  ought  to  have  his 
action;  but  when  the  goods  have  been  sold  by 
order  of  the  court,  the  owner  of  the  goods 
ought  not  to  be  allowed  to  sue  the  sheriff  for 
the  seizure,  or  it  would  be  useless  to  protect 
the  sheriff  at  all.]  The  plaintiff  claims  com- 
pensation for  special  damage  sustained  in  his 
trade  and  business,  in  consequence  of  the 
seizure  of  the  goods,  and  if  he  is  not  allowed  to 
sue  in  respect  of  such  seisure,  there  would  be 
an  injury  without  a  remedy. 


Ch-ay,  who  appeared  to  support  the  rule,  was 
not  called  upon. 

Pollock,  C,  B.  The  rule  roust  be  absolute 
to  strike  out  of  the  declaration  all  the  goods 
included  in  the  interpleader  order.  Although 
it  may  be  a  great  hardship  to  have  goods  seized 
and  sold,  yet  if  the  party  has  thereby  sustained 
any  special  damage,  he  should  mention  that 
fact  when  the  matter  is  before  the  judge,  and 
in  such  case  it  is  doubtful  whether  the  judge 
could  make  any  order  without  consent. 
Here,  however,  there  does  not  appear  to  have 
been  the  slightest  suggestion  that  the  plaintiff 
had  sustained  any  special  damage  in  conse- 
quence of  the  seizure.  The  goods  are  sold  by 
order  of  the  judge,  and  it  would  be  very  unjust 
to  make  the  sheriff  responsible  for  the  act  of 
the  court.  We  cannot  protect  him  against  the 
trespass  in  entering  the  nouse,  but  with  respect 
to  the  seizure  of  the  goods,  it  would  be  an  op- 
probrium to  the  law  to  allow  the  party  to  go  on. 

Alderson,  B.  Under  the  Interpleader  Act, 
the  applicant  for  relief  is  to  make  affidavit 
that  he  is  readv  to  bring  into  court,  or  to  pay 
or  dispose  of  tne  subject  matter  of  dispute,  in 
such  manner  as  the  court  may  direct ;  and  the 
court  is  to  make  such  order  as  may  be  just  and 
reasonable.  Therefore,  the  judge  is  vested  with 
a  discretion  over  the  matter  which  the  sheriff 
brings  before  him,  namely,  the  seizure  of  cer- 
tain goods  already  in  his  possession.  If  then 
the  judge,  in  the  exercise  of  his  discretion,  di- 
rects the  sheriff  to  sell  the  goods,  it  would  be  a 
monstrous  proposition  to  say,  that  the  sheriff 
is  to  be  responsible  because  he  has  sold  the 
goods  under  the  authority  of  the  court.  If,  in 
such  a  case,  we  permitted  an  action  to  be 
brought,  we  should  be  doing  a  grievous  in- 
justice to  an  officer  of  the  court. 

Rolfe,  B.  I  have  some  doubt  whether  the 
legislature  meant  that  there  should  be  an  inter- 
pleader at  all,  except  it  disposed  of  everything. 
The  judge  is  to  exercise  his  discretion  as  to 
whether  he  shall  make  an  order  or  not,  and  if 
he  sees  that  there  reallv  is  any  question  beyond 
the  mere  property  in  the  goods,  I  am  inclined 
to  think  that  ne  has  no  jurisdiction.  But  after 
an  order  has  been  made,  to  say  that  the  sheriff 
is  to  be  open  to  another  action  because  he  has 
acted  under  the  order,  seems  to  me  quite  pre- 
posterous. 

Rule  absolute. 

Abbott  V.  Richards,  Hilary  Term,  27th 
January,  1846. 

CHANCERY  CAUSE  LISTS. 
Sittings  after  Hilary  Term,  1846. 
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Derby  Gas  Co.  do.  pt.bd. 
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Ckanotry  Cause  Lui$. 


Ladbrooke 

Hitch 

Coore 


Smith  u>peal 

Leworthy  do. 

Lowndes  do* 

M  iaor  S  tppeds 

Dimke  appeal 

Hayter  do. 

Meox  do. 

BaaiMr  do. 

Lyall  do. 

Riebardaon  do. 

Collier  do.  want  of  partiei 
Stanhope        5  appeala 
Rabbitt  appeal 

Hudson  do. 

Newport  do. 
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Dimbe 

Dallon 

Baggett 

Payne 
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Hoorat 
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Turner 
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Tmloek 
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Blaefc 
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Thwaites 

WatU 

Coraon 
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Dietrichsen 

BelUmy 
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Kidd 

Dord 
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Hawkea 

Ueminjr 

Trail 

Youde 

Wfigbtion 

Carproael 

Lawrence 

Gompertx 
5  Morris 
I  Horaoian 

Thomas 


Viti^eiwsttllox  of  ^EnglaiUi. 


PLEAS,    DSMURRBRS,    CAUSES,    AND     FURTHBK  DI- 
KICTIONB. 

Rigby  V.  Rigby,  plea. 

Uoazman  v.  Craig,  defendant's  objection  as  to 
parties. 

Fell  V.  Gibson. 

Ely  V,  Kly,  dem. 

Bostock  e.  Shaw,  dem. 

Atkinson  o.  Jones,  Atkinson  v.  Manley. 

26tk  March,  Friswell  v.  King,  fur.  dirs.  and  costs 
and  petn. 

Tojix  a  day,  Gaobes  «•  Warner,  t  eaasai* 

CfamnpioB  v.  Champion. 

Gregaon  «.  Hindley. 

To^  a  day,  Attorney-Gen.  o.  Earl  of  Devon* 

Bcale  V.  Boot,  fur.  dirs.  and  costs. 

DaWs  V,  Chanter,  d  canses,  Same  fd  B«t^  tdrd. 
by  order. 


Robey 

appeal 

Gisbome 

do. 

WtlKams 

do. 

Gmigan 

do. 

Shipman 

do. 

Chaytor 

do. 

Reynolds  exons.  by  order 

Ditto   far.  dirs.  by  order 

Foreman 

appeal 

Lord  Eglinton         do. 

Bel  worthy 

do. 

Parker 

do. 

Cabbam 

do. 

Sabine 

do. 

Malkin  cause  by  order 

Child 

appeal 

North 

do. 

Wightwiek 

do. 

Carmiebael 

do. 

Howell 

do. 

Swionerton 

do. 

Boll 

do. 

Jones 

do. 

Macauley 

do. 

Powis 

do. 

Bowie  cause  by  order 

GompertzSt 

Bsnses  appeal 

Howes      1 
Abbey       ] 

appeal 

Blaokman 

do. 

I     Harris  v,  Darison. 
Parker  v.  Day. 
Packer  V.  Goude. 
Henderson  o.  Eason.  ezons. 
Searle  v.  Law,  fur.  dirs.  andoostt. 
Ferrnbee'V.  Lewis,  fnr.  dirs.  mideorti. 
Harcourt  v.  M«Cabe)» 
Booth .«.  Creawicfc,  eoDonai 
Alliboae  sw  Jones. 
HoweUiw  Beeres* 
Smith  «.  Sherwood. 
Legh  o.  Legh,  for.  dirs.  snd  oonta. 
Newport  o.  Lomas,  5  oauaes,  axons,  nud  ditte. 
Parnell  v.  Hand,  fur.  dira*  sod  < 
Attorney-Gen.  o.  Wright. 
Terry  b.  Wacher. 
Benodaile  v.  Swann. 
Seott  9.  Swano. 

Rogers  o,  Rogers,  for.  din.  and  i 
Horner  V.  Billam 
Simpson  v.  Holt,  far. dirs.  snd< 
Thempaon  «.  if  iehelo. 
Gtrrod  v.  Moor. 

Larkin  e.  Sandle,  for.  dirs  and  coats. 
Lovect  9.  Mqs.  of  Bath. 
Smale  o.  Bcckford. 
Peacock  «.  Kernot. 
Morriaon  «.  Watkins. 
Fatten  o.  Peploe. 

Scaife  «.  Stewart,  fur.  dira.  and  coats. 
Wright  e.  BamewelU  ezons.  snd  fur.  dirs. 
Greenway  o.  Buchanan. 
Walton  e.  Morritt. 
Parker  e.  Hawkes,  ezons. 
Davison  v.  Bagley. 
Branton  «.  Neale 
Penny  v.  Turner. 
Attorney-Gen.  n.  MaUdiu 
Gifiard  o.  Withington. 
Daniel  V.  Hill. 
Insole  o.  Featberstonhaogh. 
Lane  o.  Durant,  axons,  and  for.  dirs. 
Focock  V.  Johnson. 
Coope  V.  Lewis. 
Evans  o.  Hunter. 
Attorney-Gen.  v.  Trevanion. 
Stert  e.  Cooke. 

Blundeil  O.Gladstone,  4  oaossi^  fnr.  difs« 
Hodgkinson  v.  Barrow,  for.  din*  and  oosla. 
Colboum  v.  Coling 
Go  war  V,  Bennett,  fur.  dirs. 
Hickson  v.  Smith,  at  defi.'s  request. 
Palmer  v.  Patti&n  fur.  din.  and  costs. 
Fryer  v.  Fryer. 

Lee  o.  Ryle,  fur.  dirs.  and  costs. 
Minterv.  Wraith,   ditto. 
Mason  e.  Wakeman,  ezons. 
Feb.  iStA,  Bilson  «.  Harris. 
Hemminga  v.  Spien,  ezons. 
Chambera  v.  Watera,  ditto. 
Lord  Beresford  o.  Archbishop  of  [Armigfa,  lar. 
din.  and  coata. 
Foster  o.  Vernon,  ditto. 
Johnstone  o.  Lumb,  ditto. 
Bott  o.  Bott. 

Yale  V.  Sherwood,  fur.  dira.  and  costs. 
Feb.  XSth,  Humfrev  v.  Kersey. 
Haffenden  v.  Wood,  ezons. 
Branscomb  v.  Brenscombe,  fur.  din.  knd  i 
Appleyard  o.  Owen. 
Fed.  Idth,  Myen  o.  Perigal. 
Conqueat  o.  Lanaghan. 
Bfoag  o.  Robinson* 
Wallis«.Sttel. 
Haidwifik«,J 
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Bate  0.  Bate. 
Wbitcombe  o.  Deakini. 
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CUESES,  ivann»  DunenoMi*  jmd  macmtwm, 

FA,  iSth,  Hohaon  o.  Ererott,  Hobsoa  «•  For- 
nby,  Uobsoa  o.  Femby,  snppU  bill,  Fernbj  «. 
Hoboo,  Femby  v.  Ferray. 

Tojix  a  cbjf*  Satfaerland  «*  Cooka,  Sum  ««  Jaek« 
ion,  fur.  dirs.  and  costs. 

S.O.,  Huikes  V.  HuUces. 

FA.  tOth,  Goodwin  ti.  GoswcfU. 

ftb,  tJth,  W%ttB  V.  Spottiswoode. 

AtCfield  V.  Williams* 

Lmt  ff.  JsclraoB. 

Stewart  o.  Bushby. 

Dahoo  V.  LamberC 

Oldk&ow  «.  Slater. 

Ajicbony  «.  Graham* 

HowelU  V.  Spaooer. 

Baker  v.  Grocec 

Roebuck  «.  Habenbow. 

Hdlff.  Lack. 

FA.  I4t&.  Gfflott  e.  Beskley. 

8aj  V.  Konsit. 

AUeo  V.  Leeeii. 

Gewen  v.  Got^* 

Jooea  ff.  Jonas. 

Thomeoo  r.  ThomsoD,  5  osoaee^faxw  din.  sad 
costs. 

Pioioer  ff.  M'DoDougb* 

Waddiagtoo  v.  Yatea» 

Sa'mtbill  r.  M*DowaUy  for.  dirs.  and  costs. 

Barfield  v.  Davis. 

Keoirard  v.  Henty,  far.  dirs.  and  costs. 

Gannistone  «.  Geunt,  ditto* 

Fcf».  I4ift,  Newman  v.  Newman. 

Morrison  9.  Sabb* 

Passingbam  v.  Selby,  fur.  dirs.  and  ousts. 

FoBleru.  Sadler. 

Master  e.  Lapremandsys. 

Borkiit  V.  Kansom,  fur.  dirs.  and  oosts. 

Causes  transferred  from  the  Master  of  the  Rolls, 
by  order  of  the  Lord  Chance Uor. 

Beavnn  v.  Gtbert,  axons.    S  ssfts. 

Grose  v.  Ewer. 

Attorney-General «.  Clark. 

Lambert  ff.  Newaik,  4  causes,  fur.  dirs.  &  costs. 

Smytb  ff.  Lowndes. 

Sberwood  v.  Beireridge. 

Bosrae  «.  Btatt,  Same  e.  Cookssj*  for.  dixs.  and 
casta. 

Beanm  ff.  Gibert»  ezons. 

Gee  ff.  Gamey,  fur.  dire.  &  costs. 

Uaa  ff.  Kicketts,  Ssme  o.  Halifax,  axons. 

Bay  e.  Holbrook,  exoos. 

Mattbie  v.  Edwards,  ezons. 

Taylor  ff.  Taylor. 

Robertson  v.  Towgood,  at  defendantfs  xeqnast. 

Tborold  ff.  Gylby, 

Toibes  ff.  Leening. 

Evans  ff.  Jones,  Same  «.  Bvoira,  ezcm.  for.  din 
and  costs. 

GabeBts.S«b«eaek. 

Barker  «.  Harrison. 

Banning  o.  Hards. 

Gardner  v.  Qardner. 

Hodgkiaa  v.  Hipkiss. 

Chiimers  v.  Watmoogh. 


CAV8BS,  rUSTHBB  OlMCTIONB,  AND  BXCBPnOHS. 

Brown  ff.  Whiteway,  denu 
Adiev.Wa 
loppl.  cause. 


eway, 
Adie  V.  Walford,  Walford  v.  Adie,  Ditto  v.  Ditto, 
ippl.  cause. 

To  apply  to  L.  C    Alkinson  v,  Boyes. 
Blay  V.  Skip  worth,  fur.  din.  and^osts.. 
Feb.  t€tk,  Jones  a.  Rose. 
Leek  o.  Porter. 
Brookes  v.  Cotes. 
Howse  V,  Wilson,  2  causes. 
Hedg^  V.  Jeffiries. 
Snelling  o.  Snelling,  2  causes. 
Oliver  v.  Oli^rer. 
Stephens  v,  Stephens. 
Paternoster  o.  Paternoster. 
Jacob  ff.  Short,  t  causes* 
Wolfe  V,  Granger,  S  cansea. 
Wilkin  ff.  Naioby, 

Fuller  ff.  Sterens,  fur.  dirs.  and  costs. 
AttomeyrGan.  v.  Jaokson* 
Attorney-Gen.  «.  £fealing,  3  eanses. 
Feb,  Uth,  White  v.  Godmond. 
Fenn  v.  Gooday. 
Walker  o.  WatUin* 
Butlin  V.  Masters. 
Feb.  14th,  Brattle  v.  DumbreU. 
Robinson  v.  Purday. 
Lister  ff.  Turner. 
Beswick  s.  Hailam,  Cut,  dirs.  and  costs. 

Causes  transferred  from  V.C.  of  England's  List,  by 
order  of  the  Lord  ChaaceUor^ 

Dew  o.  Bernard,  S  oaoaes^ 

Fish  o.  PdJmerstoo, 

Fenn  «.  Edmonds. 

Langton  v.  Langton, 

Ditto  V.  Ditto. 

Higgins  V,  Franks. 

Wallis  ff.  Wallis. 

Pawaou  ff»  Smith,  S  causes 

Gabriel  u..Sturgis» 

Shepherd  ff  Anderson. 

Frank  v.  Waller. 

Maugham  v.  Maugham. 

Grigg  o.  Sturgia. 

Freer  t>.  Binney, 

Seward  ti.  Vates. 

Maugham  r.  Maugham,  2  causes. 

Slater  v.  Oldknow. 

Hewett  V.  Sewell, 

Atkinson  v.  Parker. 

Rochfort  ff.  Lambeth,  3  esuses. 

Reid  ff.  Holmes. 

Attorney-Gen.  a.  Mayor  of  Exeter. 

Wilde  ff.  Woodyatt. ' 

Attorney-Get.  v.  Johnson. 

Parr  ff.  Bank  of  England. 

Christ's  Hospital  ff.  Attorney-Gen. 

Parramore  v.  Grreenslade. 

Baynton  a.  Manning. 

Starkey  a.  Underbill. 

Chapman  ff.  Cannon. 

Nicholson  ff.  Smith. 

Hammond  a.  Smith. 

End  of  Causes  trsnsferred. 
Freeman  v.  Tatham. 

Donaldson  a.  Fairfax,  fur.  dirs.  and  costs. 
Bishop  ff.  Wise. 

Tilleard  a.  Pay,  for.  dirs.  and  costs. 
^    ■   la.Tuely,  ditto. 
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COMMON  LAW  SITTINGS. 

£uieQtur  of  VUas. 
AfUr  Hilary  Term,  1846. 


MIDDLESEX. 

.  Feb.  2    Common  JnrieB. 

*    *     .1  Customs  6c  Com.  Juries. 

.    •     5    Excise  &  Com.  Janes. 
.    .    .    61 

•    •    .    7  >  Common  Juries. 
.    .    .    9) 
.    •    .10    Stamps  and  Com.  Juries. 

Special  Juries. 


Monday  . 
Tuesday  • 
Wednesday 
Thursday   . 

Friday     . 
Saturday  . 
Monday  .    . 
Tuesday  •    , 

Wednesday 
Thursday  . 
Friday 
Saturday  . 
Monday     . 

Tuesday  . 
Tuesday  . 
Wednesday 
Thursday. 
Friday  .  . 
Saturday  . 
Monday 
Tuesday  . 
Wednesday 
Thursday  . 
Friday  •  • 
Saturday  . 

Ilie  Court  will  sit  at  ten  o*cIock. 


To  Adjourn  only. 
Adj  t.  Day,  Com.  J  uries. 

»- Common  Juries. 


23 1 

24 

25 

2(3  /-Special  Juries. 

27 
28/ 


SITTINGS  IN  BANKRUPTCY. 
Court  of  KtbietD. 


February 

Ditto 

Ditto 

March 

Ditto 


16 

18 

23 

2 

4 


March 
Ditto 
Ditto 
Ditto 


9 
16 
18 

23 


April  22nd  will  be  the  first  day  of  Sittings  in 
Term,  the  other  days  depend  on  the  seal  days  not 
yet  fixed. 

PROCEEDINGS  IN  PARLIAMENT. 
i^ouse  of  Eorlre. 

RAILWAY   BILLS. 

The  House  of  Lords,  on  the  6th  instant,  re- 
solved. That  such  portion  of  the  Standinji^ 
Order,  No.  224,  as  requires  from  the  promoters 
of  railiiray  hills  a  deposit  of  one-tenth  of  the 
amount  suhscrihed,  he  suspended  with  respect 
to  all  such  railway  bills  as  shall  commence  in 
the  House  of  Lords  durinp^  the  present  session. 

That  no  such  railway  bill  be  read  a  first  time 
in  this  house  unless  a  deposit  of  one*twentieth 
part  of  the  amount  subscribed  shall  have  been 
made  on  or  before  the  6th  of  February. 

That  no  such  railway  bill  be  read  a  third 
time  until  a  further  deposit  of  one-twentieth 
part  of  the  amount  subscribed  shall  in  like  man- 
ner be  made. 

Resolved,  also,  That  this  house  will  not  re- 
ceive any  petition  for  a  railway  bill,  after  Mon- 
;  ay  the  23rd  of  this  instant  February, 


Aott0e  of  Commofftf. 

RAILWAY   BILLS. 

The  following  are  the  resolutions  of  the 
house  on  this  subject  :— 

1.  Resolved,  That  with  respect  to  any  ndl- 
way  bills  which  shall  be  brought  from  the 
House  of  Lords  during  this  session,  this  house 
will  not  insist  on  their  privilege  with  regard  to 
the  clauses  fixing  and  regulating  rates  and  tolls 
in  such  bills. 

2.  Resolved,  That  with  a  view  of  affbn^g 
early  and  increased  means  of  employment  in 
Ireland,  it  is  expedient  to  give  facilities  for  the 
early  consideration  of  Irish  railway  bills;  and 
that,  for  the  attainment  of  this  object,  all  sudi 
railway  bills  should  in  the  present  session  com- 
mence in  the  House  of  Lords. 

3.  Resolved,  That  all  bills  which  compete 
with,  or  ought  to  he  considered  in  connection 
with  any  bills,  the  promoters  of  which  shall 
prove  themselves  entitled  to  the  privileges 
agreed  to  be  granted  in  certain  cases  by  the  re- 
solutions of  this  house,  of  the  7th  /uiy  last, 
shall  commence  in  the  House  of  Lords. 

4.  Resolved,  That  the  parties  promoting 
Railway  bills,  which,  by  the  above  resolations, 
are  to  commence  in  the  House  of  Lorda»  maj 
(notwithstanding  any  proceeding  respecting 
such  bills  in  the  House  of  Lords)  prove  before 
the  committee  on  petitions  of  the  House  of 
Commons,  that  they  have  complied  with  the 
standing  orders  of  this  house,  and  the  report 
of  such  committee  shall  be  ordered  to  lie  on 
the  table.  If  the  committee  skould  report  that 
the  standing  orders  have  not  been  complied 
with,  their  report  shall  be  referred  to  the  com- 
mittee on  standing  orders,  whose  report  shall 
be  ordered  to  lie  on  the  table. 

5.  Resolved,  That  when  a  railway  bill  shall 
have  been  brought  from  the  Lords,  it  shall  be 
read  a  first  time,  and  referred  to  the  select  com- 
mittee on  petitions  for  private  bills,  who  shall 
report  whether  the  standing  orders  have  been 
complied  with,  or  whether  any  report  with  re- 
ference to  substantially  the  same  bill  has  been 
previously  laid  on  the  table  of  the  house. 

THE  EDITOR'S  LETTER  BOX. 

We  are  aware,  as  mentioned  by  a  corres- 
pondent, that  the  government  intend  carrying 
out  the  Small  Debts  Act  of  last  session  (S  k  9 
Vict.  c.  127)  by  means  of  a  supplemental  act. 
We  believe  that  the  judges  or  assessors  of 
these  extensive  courts  will  be  barristers  or 
attorneys.  "  The  channels  of  application  "  for 
the  appointment  vary,  according  to  the  existing 
patronage,  as  directed  by  the  8  &  9  Vict,  c 
127.  Where  the  present  appointments  are 
vested  in  the  commissioners  of  courts  of 
request,  it  will  be  continued,  unless  the  in- 
tended act  should  effect  an  alteration. 

Appointments  of  this  nature  will  be  of  im- 
portance in  many  instances,  but  the  successfnl 
applicants  must  of  course  abandon  their  ]^c- 
tice.  The  bill  however  will  no  doubt  be  stontly 
opposed. 

The  letter  on  examination  prizes  shall  be 
noticed  at  the  first  opportunity. 


^f)e  Hegal  (f^b^et^et* 


SATURDAY,  FEBRUARY  21,  1846. 


"  Quod  magiB  ad  nm 
Pertiaet,  et  neseire  malum  esty  agitamua.** 

HOBAT. 


JUDICIAL    ARREARS   IN    THE 
HOUSE  OF  LORDS. 

Tbk  state  of  the  appellate  business  of  the 
Hoaae  of  Lords  demands^  we  must  say,  the 
attention  of  gorernment ;  for  it  is  the  first 
duty  of  goremmentnot  only  to  secure  the 
administration  of  justice  but  to  preclude  un- 
due delays*  By  the  Cause  List  it  appears 
that  there  are  set  down  for  hearing,  upwards 
of  one  hundred  appeids  and  writs  of  error 
from  the  different  superior  courts  of  Eng- 
land, Scotland,  and  Ireland.  But  besides 
those  included  in  this  list,  we  know  that 
there  are  several  other  causes,  twenty  at 
least,  which  though  not  actually  entered  for 
hearing,  are  nevertheless  so  near  maturity, 
that  they  may  and  ought  properly  to  be 
reckoned  as  a  portion  of  this  heavy  but  not 
unexampled*  arrear,  with  which  the  Lords 
have  now  to  contend  at  the  commence- 
ment of  tha  parliamentary  session.  Let  it 
also  be  remembered,  that  independently  of 
huiinesa  properly  appellate,  the  Lords,  in 
the  exercise  of  their  high  judicial  functions, 
have  to  investigate  peerage  questions  upon 
references  from  the  Crown — a  branch  of 
business  very  critical,  and  consuming  of  ne- 
cessity much  of  their  time.  They  have 
likewise  to  inquire  into  the  claims  of  Scotch 
and  Irish  peers,  who  seek  to  vote  in  their 
respective  countries  at  the  election  of  their 
representatives  in  the  House,  under  the 
Scotch  and  Irish  acts  of  union.  Some  ap- 
plication of  this  sort  makes  its  appearance 
hefore  their  lordships  almost  every  other 
judicial  day  of  the  session — it  being  the 
practice  of  the  House,  (exceedingly  con- 
venient to  suitors,)  to  receive  the  evidence 
of  witnesses  from  day   to  day  as   they 


•  As  proof  of  this,  see  Legal  Observer  of  1 3th 
I>ecember  last 
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may  happen  to  be  within  reach — the  whole 
being  taken  down  by  the  short-hand  writer, 
and  afterwards  printed  for  the  considera- 
tion  of  Uie  House  before  judgment  is  de- 
livered. Another  fertile  source  of  inter- 
ruption to  the  progress  of  business  properly 
appellate^  is  to  be  found  in  the  circum- 
stance of  the  House  of  Lords  very  fre- 
quently interposing  its  judicial  authority 
upon  proceedings  vrhich  come  before  it  in 
a  legislative  form — that  is  to  say,  by  way 
of  UlL  Thus,  in  the  Townshend  peerage 
case,  which  was  the  subject  of  so  much 
debate  and  argumentation  two  years  ago — 
the  proceeding  was  not  judicial, — it  com- 
menced by  bill,— but  tlie  Lords  upon  the 
second  reading  determined  to  hear  counsel 
and  examine  witnesses.  Several  days  were 
occupied  in  this  investigation,  which  was 
conducted,  not  in  the  evenings  which  are 
usually  appropriated  to  legislative  business* 
but  in  the  daytime,  from  ten  to  four 
o'clock,  to  the  grievous  interruption  of  all 
v>ther  business  while  it  lasted.  There  is 
not  a  session  in  which  several  bills  are  not 
brought  in  which  require  the  Lords  to. 
carry  into  action  their  judicial  powers. 
And  these  are  invariably  to  be  regarded  as 
so  many  stoppages  to  the  progress  of  ap» 
peals  and  writs  of  error.  Take  for  ex- 
ample divorce  bills.  These  average  some 
five  or  six  every  session.  In  1839,  we 
believe  there  were  ten  divorce  bills.  The 
examination  that  takes  place  before  the 
Lords  on  these  applications  is  peculiarly 
rigid,  and  occasionally  protracted.  Prac- 
ticaliy  the  entire  ontu  and  responsibility  of 
the  inquiry  rests  on  the  upper  house — the 
necessity  of  referring  to  the  Commons  at 
all  in  such  cases  being,  in  fact,  an  oppres* 
sive  formality,  productive  of  no  good  con- 
sequence whatever,  although  beset  with 
innnmerable  bad  ones. 
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Our  readers  will  hardly  credit  what  wei 
affirna  when  we  state,  that  in  the  House  of 
Commons  there  is  an  officer,  (one  of  the  mem- 
bers, be  itobserved,)  who  enjoys  the  distinc- 
tion of  being  denominated  the  ladi/'s  friend. 
This  gentleman  has  duties  to  perform.  Me 
on  every  divorce  bill  sent  down  from  the 
Lords  moves  a  clause  to  be  inserted  tntlie 
billy  compelling  the  injured  busband  ta 
make  a  provision  for  the  Woman  who  has 
disgraced  him.  The  functions  of  this  officer 
ana  the  success  which  attends  them,  prove 
a  fine  encouragement  to  collusion  between^ 
married  parties — and  show,  if  proof  were 
wanting,  how  ridicuhotis  it  is  to  entrust  to 
a  mob  of  600  gentlemen  the  discharge  of 
duties  infinitely  more  important  and  diffi- 
lettlt  than  any  performed  by  our  highest  and 
VkWt  accomplished  courts  of  justice.  The 
"Iddy's  friend*'  is,  we  believe,  now  intro- 
dttoed  for  die  first  titne  to  the  notice  of  the 
pdfessiofr.  It  is  SDmething  to  know  that 
tbtfre  is  such  a  flinctionary  in  terum  natwa. 

If  tnit  law  reformers  who  weary  us 
by  perpetual  tinkering  at  things  which 
Wdiic  well  enough  in  practice,  would  set 
•eriously  towvrk  to  remove  this  plague- 
spot  from  our  social  institutions,  (the  ex- 
litiiig  system  of  divorce  a  vinettlo  by  par- 
liament,) we  should  applaud  them  to  the 
echo*  With  your  genuine  reformer  of  the 
law,  however,  nothing  can  go  down  with- 
out a  dash  of  utopianism.  But  this  by  the 
way*  We  have,  we  think,  said  enough  to 
show,  that  the  judicial  duties  of  the  House 
6f  Lords  imply  something  more  than  the 
mere  disposal  of  appeals  and  writs  of  error. 
The  question  is,  in  what  manner  are  those 
duties  to  be  performed  so  as  to  get  rid 
of  the  arrears,  and  insure  an  adequate 
Amount  of  progress  for  the  future.  That 
question  is  not  the  less  urgent  because  not 
admitting  of  being  very  easily  answered. 

But  first  let  us  for  a  moment  consider 
how  the  injury  of  delay  in  the  last  resort 
operates  upon  litigants.  As  regards  appeals 
mm  the  English  and  Irish  courts  of  equity, 
it  IS  true  that  execution  is  not  necessarily  ar- 
rested by  the  appeal.  The  court  below  may, 
]K)twithstanding  the  appeal,  proceed  to 
carry  the  decree  or  order  complained  of 
into  effect.  But  in  general  the  court  is 
slow  to  do  this,  unless  it  clearly  appears 
that  the  appeal  is  frivolous,  or  unless  it  be 
a  case  in  which  the  execution  of  the  decree 
may  be  granted  without  prejudicing  the 
interests  of  parties,  in  the  event  of  an  ulti- 
mate reversal  by  the  House  of  Lords.  In 
other  cases  the  court  below,  or  it  may  be 
the  House  itself,  is  often  applied  to  for  the 


purpose  of  suspending  all  further  proceed- 
ings till  the  fate  of  the  appeal  is  determined. 
Upon  writs  of  error,  however,  there  is  and 
always  must  be  a  stoppage  of  proceed- 
ings below,  because  the  record  is  carried 
up  to  the  court  of  appeal  for  examinatian. 
And  in  all  Scotch  causes  (whether  by  writ 
of  error  or  by  appeal)  the  effect  of  the 
resort  to  the  Lords  is  invariably  and  in  all 
cases,  without  exception,  to  paralyse  the 
inferior  tribunal  till  the  ultimate  decision 
of  the  House  is  obtained. 

This  being  so,  the  consequence  in  these 
cases  is,  that  if  a  litigious  party  were  nov 
to  bring  a  writ  of  error  or  appeal  in  the 
House  of  Lords,  his  opponent  would  be 
deprived  of  all  benefit  from  his  judgaitnt 
or  decree  for  three  or  four  years  at  the 
very  least.  This,  we  8ay»  is  a  state  of 
things  that  ought  net  to  be  continued. 

At  present  the  appellate  Inisnitss  of  the 
House  is  chiefly  discharged  by  ansfeeuKk 
The  Lord  Chancellor  indeed  sits  ob  the 
woolsack  on  Mondays  and  Tuesdays.  Bat 
Lords  Broufibam,  Cottenheiii,  andCampbeU^ 
sit  on  Mondays,  Tuesdays,  Thursdays  sad 
Fridays.  These  three  noble  and  karosd 
persons  are  under  no  obligattion  of  attend* 
ance.  They,  to  be  sure,  give  up  vduotsriiy 
their  time  and  their  labour  to  the  piMe 
service.  For  this  they  are  eatitled  to  tbe 
highest  commendation*  They  certiinly 
work  harder  than  any  preceding  race  ot 
ex-chancellors.  But  it  would  be  absurd  to 
affirm,  that  they  are  as  sedulous,  and  ss 
methodical  in  the  hearing  of  appeals,  ss 
they  would  be  if  their  labours  in  this  ct* 
pacity  were  properly  renMuierated.  Sup- 
pose the  ex-chanceliors,  or  certain  of  then, 
who  now  enjoy  retiring  pensions  for  past 
services,  were  to  be  told  that  they  should 
have  an  additional  concipensation  (ssj 
2,000/.  a  year  each)  in  consideration  of 
the  judicial  business  of  the  House  of  Lords. 
We  know  what  the  result  wouki  be.  Tbey 
would  set  to  work  no  longer  as  amsteori, 
but  as  paid  servants  of  the  public.  They 
would  have  a  du^  to  peiibrm— -for  the 
non-performance  of  which  there  wouid  be 
the  thing  called  responsibility.  Instead  of 
sitting  four  days  a  week  tbey  wouid  sit 
six.  Instead  of  long  vacations  at  Easter 
and  short  ones  at  Whitsuntide,  there  would 
be  constant  uniform  hearing  of  causes  de 
die  in  diem  till  this  frightful  arrear  o(  busi- 
ness was  cleared  off,  and  afterwards  all 
would  go  on  smoothly  and  satisfiictorilj- 
Thus  a  court  would  be  established  at  once, 
the  cheapest  in  the  empire,  and  the  most 
important  in  its  functions. 


PURCHASE  AND  SALE  OF 
WAY  SHARES- 


Thb  judgment  oF  the  Court  of  Exclie-' 
qner  in  Yovmg  v.  Smxtli^  which  was  pub- 
lished among«t  our  original  reporta  during 
the  week  in  which  it  was  pronounced/  is 
one,  the  importance  oF  which  can  hardly  be 
exa^erated ;  but  from  some  articles  which 
have  appeared  in  the  daily  and  weekly 
journals,  we  apprehend  that  the  effect  of 
the  decbion  in  that  case  has  been  strangely 
ousunderstood.  The  point — and  indeed 
die  only  point— decided  in  Young  v.  Smith 
was,  that  a  contract  made  with  a  broker 
after  the  Sth  of  September,  1844,  to  pur- 
chase shares  in  a  railway  company  not 
completely  registered  under  the  stat.  7  &  8 
VicL,  chap.  1  lOy  is  not  an  illegal  contract 
within  the  26th  section  of  that  act.  Several 
distinguished  members  of  the  bar,  who 
had  been  previously  consulted  on  the  sub- 
ject, were  of  opinion  that  railway  com- 
panies, as  well  as  other  undertakings, 
required  complete  registration  under  the 
act;  and  if  this  construction  of  the  statute 
were  correct,  it  foHowenl  that  all  contracts 
for  the  purchase  or  sale  of  railway  scrip, 
in  cempanies  started  afler  the  6th  Sept., 
1B44,  and  not  completely  registered,  would 
have  heen  illegal,  and  therefore  incapable 
of  being  enforced  at  law.  This  construc- 
tion of  the  statute  7  &  8  Vict.,  has  now 
been  authoritatively  declared  erroneous  by 
the  judgment  of  the  Court  of  Exchequer, 
which,  without  the  slightest  intention  of 
impugning  its  correctness,  we  may  observe, 
can  only  be  considered  as  the  judgment  of 
three  of  the  Barons  of  that  court,**  pro- 
nounced contemporaneously  with  the  ar- 
guments, and,  like  all  judgments  of  the 
court  on  demurrer,  subject  to  revision  upon 
appeal  to  the  Court  of  Exchequer  Cham 
bfjr. 

Assuming  the  decision  of  the  Court  of 
Exchequer  in  Young  v.  Smithy  however, 
to  remain  undisturbed,  it  is  desirable  it 
should  be  clearly  understood,  that  the  re- 
suit  of  that  decision  is  merely,  that  railway 
companies  requiring  the  authority  of  an 
Act  of  Parliament,  (which,  in  fact,  com- 
prehends all  railway  companies,)  are  ex- 
empt from  the  operation  of  the  26th  sect, 
of  the  Stat.  7  &  8  Vict.,  c.  110.  The  court 
did  not,  and  were  not  called  upon  to  de- 
cide, that  other  sections  of  the  statute  did 


AAIL*4fMC  iQclnde  raHwty  cempanies;  sod,  fa- 
deed,  Mr.  Baron  Jlderson,  in  Ms  judement. 
leKpvesaly  observed,  that  it  appeared  to  be 
the  object  of  the  legislature,  in  all  the 
saaioBS  of  the  act  down  to  the  25th 
incluBive^  to  legislate  for  railway  companies 
as  well  as  other  undertakings,  but  that  the 
prowinons  of  the  statute  subsequent  to 
the  S5th  section,  did  not  include  railway 
conqianies.  Aooording  to  this  reading  of 
the  etatute,  railway  companies  are  within 
rbe  operation  of  the  2drd  section,  which 
limits  the  liability  of  a  shareliolder  or  a 
sabscriber  in  a  company  before  an  act  of 
parliament  has  been  obtained,  to  the  debts 
necessarily  incurred  for  the  establishment 
of  the  company.^ 

In  the  numerous  cases  in  which  con* 
tracts  for  Uie  sale  or  purchase  of  shares 
may  have  been  yitiated  by  fVaud,  either  in 
the  inception  of  the  company,  or  in  respect 
of  the  particular  transaction  which  formed 
the  subject  matter  of  the  contract,  the  law^ 
we  presume,  remains  mialtered,  and  not 
in  any  degree  affected  by  the  judicial  de- 
cision to  which  we  bave  alre^y  adverted^ 
or  by  the  act  ef  parliament  which,  with  an 
equal  disregard  of  meaning  and  forensic 
dignity,  has  been  styled  **the  Stagging 
Act.'* 

Independent  of  the  cases  in  which  con- 
tracts may  be  vitiated  by  fraud,  there  is 
another,  and  we  apprehend  a  very  exten- 
sive class  of  cases,  which  it  is  not  assuming 
much  of  the  spirit  of  prophecy  to  predict, 
will  shortly  become  the  subject  of  judicial 
consideration,  where  letters  of  ailottment 


*  The  Stat  7  &  8  Vict.  c.  110,  s.  23,  enacts, 
that  on  the  provisional  registration  of  the  com- 
pany it  shall  be  lawful  for  the  promoters,  be- 
sides allotting  shares  and  receiving  deposits  to 
the  limited  extent  there  mentioned,  "toperfori]a 
such  other  acts  only  as  are  necessary  for  consti- 
tuting the  company,  or  for  obtainin|f  letters  pa- 
tent, or  a  charter,  or  an  act  of  parhament ;  but 
not  to  make  calls,  nor  to  purchase,  contract  for, 
or  hold  lands,  nor  to  enter  into  contracts  for  any 
services,  or  for  the  execution  of  any  works,  or 
for  the  supply  of  any  stores,  except  such  ser- 
vices and  stores,  or  other  things  as  are  neces- 
sarily required  for  the  establishmg  of  the  com- 
pany, and  except  any  purchase  or  other  contract 
to  be  made  conditional  on  the  completion  of  the 
company,  and  to  take  effect  after  the  certificate 
of  complete  registration,  act  of  parliament,  or 
charter,  or  letters  patent,  shall  have  been  ob- 
tained, and  except  in  the  case  of  companies  for 
executing  such  works  as  aforesaid,  contracts 

Ifor  services,  in  making  surveys,  and  performing 
all  other  acts  necessary  for  obtaining  an  act  of 
incorporation  or  other  act  for  enabling  the 
company  to  execute  such  works." 
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t(nd  scrip  certificates  have  been  purchased, 
with  or  without  a  premium  in  projected 
companies,  which  have  been  subsequently 
abandoned.  In  cases  of  this  nature,  the 
first  question  that  arises  is,  whether  the 
mere  purchaser  of  scrip  who  has  taken  no 
part  in  the  formation  of  the  proposed  com- 
pany, is  entitled  to  call  for  the  return  of 
the  amount  paid  by  him  as  a  deposit,  with- 
out allowing  any  portion  to  be  deducted  in 
respect  of  the  preliminary  expenses? 
Upon  this  point  Mr.  Wordsworth,  in  his 
treatise  on  the  Law  of  Joint  Stock  Com- 
panies,*^ assuming  the  provisional  agree- 
ment or  prospectus  to  be  the  basis  of  the 
contract,  says,  that  "every  shareholder 
who  pays  his  deposit  or  subscription,  on  a 
prospect  that  the  scheme  will  continue, 
and  does  no  act  rendering  himself  liable 
to  the  expenses  of  attempting  to  bring  it 
into  operation,  may,  if  it  afterwards  proves 
abortive^  or  is  abandoned,  without  any 
steps  being  taken  towards  carrying  it  into 
effect,  recover  from  the  projectors  the 
whole  of  the  money  advanced  by  him,  with- 
out the  deduction  of  any  part  towards  pay- 
ment of  the  expenses  incurred."  ^ 

The  authority  constantly  referred  to  in 
support  of  this  proposition,  is  the  case  of 
Nockela  v.  Crosby  andothers,^  in  which  the 
defendants  were  the  directors  of  a  scheme 
called  the  British  Metropolitan  Tontine, 
and  the  plaintiff  had  paid  money  upon  cer- 
tain shares  in  that  scheme,  to  which  he 
had  become  a  subscriber  upon  the  terms  of 
a  plan  or  prospectus  issued  by  the  defend- 
ants. Subsequently,  there  not  being  a  suf- 
6cient  sum  subscribed  to  allow  of  the 
further  prosecution  of  the  scheme,  the  di- 
rectors resolved  to  return  to  the  subscribers 
the  amount  of  the  subscriptions,  less  the  ex- 
penses attending  the  project ;  and  accord- 
ingly* the  expenses  having  been  ascertained, 
a  sum,  equal  to  the  difference  between  the 
amount  of  his  paid  subscription  and  his 
share  of  the  expenses,  was  tendered  to  the 
plaintiff.  The  plaintiff,  however,  refused 
♦o.  bear  any  part  of  the  expenses,  and 
brought  tills  action  for  the  whole  amount 
which  he  had  paid,  and  it  was  held  that  he 
liad  a  right  to  recover.  In  this  case  it  is 
plain  the  decision  turned  mainly  on  the 
terms  of  the  prospectus,  which  formed  the 
basis  of  the  contract. 

Another  question,  more  important,  per- 
haps, than  that  last  adverted  to,  is  whether 
the  purchaser  of  scrip  in  a  contemplated 
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company,  which  is  abandoned  before  it  has 
been  formed,  is  entitled  to  recover  back  from 
the  purchaser  the  amount  paid  by  him,  as 
upon  a  total  failure  of  consideration  ?  The 
case  most  frequently  relied  upon,  in  sup- 
port of  the  affirmative  of  this  proposition, 
is  that  of  Kempson  v.  SaundersS  In  that 
case,  the  plaintiff  purchased  shares  from 
the  defendant  in  a  projected  railway  com- 
pany, which  was  abandoned  before  any- 
thing was  done  to  carry  out  the  project; 
and  it  was  held,  that  the  vendor  was  liable 
to  the  purchaser  for  the  money  paid,  on 
the  ground  that  the  consideration  had 
failed.  And  Bestj  C.  J.,  who  pronounced 
the  judgment  of  the  Court  of  Common 
Pleas,  is  reported  to  have  said : — **  The 
defendant,  who  was  not  an  original  sub- 
scriber, sold  them  (the  shares)  to  the 
plaintiff,  but  he  sold  a  nothing,  an  alleged 
title  of  no  value;  if  he  bought  of  another, 
he  may  sue  the  seller,  and  the  seller  the 
party  from  whom  he  purchased,  till  at  last 
we  come  to  the  original  projectors." 

This  case,  and  the  words  above  quoted 
from  the  judgment  of  Chief  Justice  £ei^ 
have  been  frequently  referred  to  in  dis- 
quisitions recently  submitted  to  the  pub- 
lic ;  but  we  have  not  seen  in  any  of  these 
references  to  the  case  allusion  made  io 
what  appears  to  have  been  a  very  impor- 
tant element  in  the  considerations  upon 
which  the  judgment  proceeded,  namely, 
that  there  was  a  regulation  of  the  pro- 
jected company,  stating,  that  all  transfers 
to  be  valid  must  be  approved  by  the  com- 
mittee, and  that  the  party  who  sold  the 
share  had  not  complied  with  this  regula- 
tion, so  that  the  transfer  by  him  was  not  a 
legal  transfer.  The  principle  in  support 
of  which  the  case  of  Kempson  v.  Saunden 
is  so  often  cited,  appears  to  be  involved  in  a 
case  of  Lamert  v.  Heathy  tried  on  the  last 
day  of  the  sittings  at  Guildhall,  after 
Michaelmas  Term  last,  before  the  Chief 
Baron.  The  Court  of  Exchequer  afte^ 
wards  granted  a  rule  to  show  cause  wh; 
the  verdict  taken  for  the  plaintiff  should 
not  be  set  aside,  and  that  rule  is  noir 
depending  for  argument.  The  question, 
as  we  undei^tand,  suggested  on  the  part 
of  the  defendant  in  that  case  is,  whether 
a  party  purchasing  that  which  he  con- 
tracted to  purchase,  but  which  aftenrards 
turns  out  to  be  worthless,  is  entitled  to 
recover  back  against  the  vendbr,  who 
acted  hond  fide  in  the  transaction.    The 
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decisiOQ  of  chat  question  will  bear  directly 
upoa  manj  transactions,  the  parties  to 
which  are  now  in  a  state  of  incertitude 
as*to  their  mutual  rights  and  responsibili- 
ties. 

It  would  ^be  idle  as  well  as  presump- 
tuous to  hazard  opinions  upon  moot  points 
which  must  speedily  become  the  subject 
of  judicial  determination.  In  directing 
attention  to  the  various  views  which  have 
been  presented  in  reference  to  the  liabilities 
of  those  who  have  entered  into  contracts 
for  the  purchase  or  sale  of  railway  shares, 
and  the  leading  cases  cited  in  support  of 
those  views,  we  are  desirous  not  so  much 
to  enforce  any  peculiar  opinion,  as  to  sug- 
gest the  expediency  of  great  caution  in 
commencing  proceedings,  and  to  fortify 
the  arguments  of  those  who  are  constantly 
required  to  exercise  the  virtue  of  patience 
as  well  as  the  power  of  persuasion,  in  pre- 
venting clients,  smarting  under  the  inflic- 
tion of  recent  losses,  from  rushing  head- 
long into  the  vortex  of  unsuccessful  and  it 
may  be  ruinous  litigation. 

NEW  BILLS  IN  PARLIAMENT. 

bequbsts  for  charitable  trusts. 

This  bill  recites  that  it  is  expedient  to 
give  greater  facility  to  the  disposal  of  pro- 
perty for  religious  and  charitable  uses,  and 
for  that  purpose  to  repeal  the  9  Geo.  2,  c. 
96,  and  to  substitute  other  provisions  in- 
stead thereof :  it  is  therefore  proposed — 

1.  To  repeal  the  sUtute  of  9  Geo.  2,  c.  36. 

2.  That  It  shall  be  lawful  for  all  persons,  not 
being  under  any  natural  or  civil  disability,  and 
according  to  the  powers,  estates  or  interests 
which  they  may  have,  to  give  or  grant,  either 
by  will  or  by  deed,  or  by  other  suitable  instru- 
ment or  conveyance,  any  lands,  tenements  or 
hereditaments,  whether  freehold  or  copyhold, 
or  of  customary  tenure,  or  any  goods,  cnattels, 
itock,  money  in  the  public  funds,  shares  in  any 
public  or  joint-stock  company,  or  other  real  or 
personal  estate  or  effects  whatsoever,  whereof 
they  may  be  lawfully  possessed  as  the  real 
owners  thereof,  or  whereto  they  may  be  law- 
fully entitled,  either  in  remainder,  reversion  or 
contingency^,  and  whether  the  same  be  held  by 
tbem  in  their  own  rights,  or  by  others  in  trust 
for  them,  for  or  towards  any  religious  or  cha- 
ritable OSes  or  purposes  whatsoever,  which  at 
the  time  of  the  making  of  any  such  gift  or 
grant,  or  when  the  same  shall  be  intended  or 
able  to  take  effect,  shall  not  be  prohibited  by 
any  law  or  statute  then  in  force,  nor  contrary 
to  public  policy,  in  such  manner  and  under 


may  be  by  them  expressed  or  declared  in  such 

will,  deed  or  other  instrument  or  conveyance, 
and  without  any  license  of  mortmain,  writ  ot 
Ad  quod  damnum,  or  any  other  license  oi:  au- 
thority whatsoever. 

Where  more  than  one-half  of  the  do- 
nor's property  is  given,  special  formalities 
are  required,  viz. : — 

3.  That  when  any  such  gift  or  grant  shall  be 
made  as  aforesaid,  whether  by  will  or  by  deed, 
or  by  other  instrument  or  convevance,  and  the 
property,  estates  or  effects,  whether  real  or  per- 
sonal, 80  given  or  granted  for  any  such  uses  or 
purposes  as  aforesaid,  shall  exceed  in  the  value 
or  amount  thereof  one-half  of  the  entire  pro- 
perty, estates  and  effects  whereto  the  testator, 
donor,  or  grantor  is  beneficially  entitled,  and 
whereof  he  hath  the  power  of  disposal,  every 
such  will,  deed  or  other  instrument  or  convey- 
ance shall,  for  the  purpose  of  being  effectual 
for  the  giving  or  granting  of  any  greater  or 
further  proportion  than  one-half  of  such  entire 
property,  estates  or  effects,  for  such  uses  or 
purposes  as  aforesaid,  be  executed  by  such 
testator,  donor  or  grantor,  in  the  presence  of 
and  be  duly  attested  by  at  least  three  credible 
witnesses,  one  of  them  being  a  medical  attend- 
ant of  such  testator,  donor  or  grantor,  who 
shall  then  certify  on  the  back  of  every  such 
will,  deed  or  other  instrument  or  conveyance, 
that  such  testator,  donor  or  grantor  is,  accord- 
ing to  the  best  of  their  judgment  and  belief,  of 
a  sound  disposing  mind,  and  fully  acquainted 
with  the  contents  of  such  wiU,  deed  or  other 
instrument  or  conveyance,  and  that  he  has 
executed  the  same  freely  and  deliberately, 
without  any  undue  solicitation  or  influence 
made  to,  or  practised  upon  him  in  that  behalf. 

The  deeds  are  to  be  enrolled  within 
three  months. 


4.  Provided  that  every  deed  or  other  instru- 
ment or  conveyance,  not  being  a  tesUmentary 
disposition,  whereby  any  lands,  tenements  or 
hereditamenU  shall  be  given  or  granted  for 
any  such  uses  or  purposes  as  aforesaid,  shall  be 
duly  enrolled  in  her  Majesty's  High  Court  of 
Chancery  within  three  calendar  months  next 
after  the  execution  thereof,  and  that  no  such 
deed  or  other  instrument  or  conveyance  where- 
by any  property,  estate  or  effects,  whether  real 
or  personal,  shall  be  so  given  or  granted  aa 
aforesaid,  shall  be  revocable  or  alterable  after 
such  execution  and  enrolment  thereof  by  the 
donor  or  grantwr,  unless  a  power  of  revoking 
or  altering  the  same  shall  be  therein  expressly 
reserved  and  declared,  and  every  revocation  or 
alteration  thereof  so  made,  under  and  by  virtue 
of  any  such  power  as  aforesaid  shall,  in  order 
to  its  being  valid  and  effectual,  be  made  by 
deed,  which  shall  be  executed  in  like  manner, 
and  be  attested  and  certified  by  such  and  the 
same  number  of  witnesses,  and  in  the  same 
form,  as  shall  have  been  required  or  adopted 
such  conditions,  and  subject  to  such  limitations  1  for  the  deed  or  other  instrument  or  conveyance 
and  provisions,  as  to  the  persons  so  giving  or  go  thereby  revoked  or  altered  as  aforesaid ;  and 
Xranting  the  same  may  seem  proper,  and  as  I  every  such  deed  of  revocation  or  alteration  at 
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afbresaid,  so  far  iM  the  same  nUatM  to  tmy  lands, 
teDements  and  henditaments,  Rhall  also  be  duly 
enraUed  in  her  Majesty's  Higfb  Coart  of 
Chancery  within  three  cakadar  monihft  next 
after  the  execution  thereof. 

The  iBtrshalliDgof  assets  is  then  provided 
for  in  favour  of  creditors. 

5.  Provided,  That  nothing  herein  contained 
shall  be  construed  so  as  to  enable  any  testator, 
donor  or  grantor,  by  anj  such  gift  or  grant  at 
aforesaid,  to  defeat  or  hinder  the  jnst  and  law- 
ful claims  of  any  creditors,  or  to  prevent  the 
property,  estate  or  effects  of  any  such  testator, 
donor  or  grantor  from  being  available  or  an- 
swerable, as  heretofore,  for  or  towards  the  pav- 
ment  and  satisfaction  of  all  his  just  and  lawful 
debts,  winch,  at  the  time  of  the  making  of  any 
•oeh  gift  or  grant,  or  of  the  same  being  in- 
tended or  able  to  take  effect,  shall  be  due  and 
owing,  or  liable  to  become  due  and  owing, 
from  any  such  testator,  donor  or  grantor;  but 
nevertheless,  every  coxnt  having  the  adminis* 
tration  and  disposal  of  the  property,  estates  or 
el&cts  of  any  such  testator,  donor  or  grantor, 
shsU  be  anthodzed  and  empowered,  and  is  here- 
by  required  to  marshal  the  assets  oi  every  such 
testator,  donor  or  grantor,  in  favour  of  the  r&- 
figious  or  charitable  uses  or  purposes  to  which 
Ibe  same,  or  any  part  thereof,  mav  be  in  uiy 
way  applicable,  and  to  direct  the  aaministration 
and  disposal' of  all  such  property,  estates  and 
e^cts  in  such  manner,  consistently  with  the 
lawfnl  claims  of  all  parties  having  any  interest 
tiierein,  as  shall  be  most  effectual  for  seething 
e^erf  snch  gift  or  grant,  and  enabling  the 
religious  uses  and  purposes  therebv  declared 
or  intended,  to  be  permanently  and  Deoeficially 
promoted  and  fulfilled. 

Allowancea  are  also  to  be  made  to  the 
donor's  relations. 

6.  That  if  after  the  makrag  of  any  such  gift 
or  grant  for  such  uses  or  purposes  as  aforesaid, 
any  such  testator,  donor  or  grantor  shall  have 
died,  leaving  any  parent,  wife,  child  or  grand- 
ehild,  who,  by  reason  and  in  consequence  of 
Such  gift  or  grant,  shall  have  been  left  destitute 
or  insafliciently  provided  for,  it  shall  be  lawful 
for  everv  such  parent,  wife,  child  or  grandchild, 
to  apply  to  the  Lord  Chancellor  or  Lord 
Keeper  for  the  time  being,  by  petition  in  that 
behalf,  setting  forth  all  the  circumstances  of 
his  or  her  case ;  and  thereupon  the  said  Lord 
Chancellor  or  Lord  Keeper  shall  forthwith  pro- 
ceed to  inquire  into  the  facts  so  alleged  in  such 
petition,  in  such  manner  as  to  him  shall  seem 
most  expedient ;  and  if  upon  such  inquiry,  the 
said  Lord  Chancellor  or  Lord  Keeper  shall  be 
fully  satisfied  of  the  truth  of  the  said  facts, 
then  it  shall  be  lawful  for  him  to  make  such 
order  as  to  him  shall  seem  reasonable  for  allow- 
ing to  every  such  parent,  wife,  child  or  grand- 
child, for  his,  her  or  their  life  or  lives,  or  for 
any  shorter  period  or  periods,  so  much  and 
such  proportion  of  the  proceeds  or  profits  aris- 
ing from  the  property,  estates  or  effects  so 
given  or  granted  as  aforesaid,  as  may  be  suffi- 


cient for  the  support  and  nwintenanre  of  flodi 
parent,  wife,  efaild  ov  grandchild,  during  any 
such  period  as  aforesaid,  and  from  tiiae  to  time 
to  alter  or  annul  such  order,  and  t»  make  sack 
other  or  further  orders  and  regulations  in  that 
behalf  as  the  justice  of  the  case  and  the  wants 
of  the  several  parties  interested  may  seem  to 
him  to  require. 

Certain  powers  are  then  given  to  tnsr 
tees,  viz. : — 

7.  That  when  and  so  often  aa  it  shall  appor 
to  the  trustees  or  other  perseaa  hmriM  the 
lawful  administration  or  management  otsOT 
property,  estatca  or  effects  so  given  or  granted 
as  aforesaid,  that  the  religious  or  charitabk 
uses  or  purposes,  declared  or  intended  bv  the 
testator,  donor  or  grantor  in  that  bdialf,  are 
fuHy  satisfied,  and  tSat  the  property,  estates  a 
effects  ift  their  said  administraftioDttidmBnige- 
ment  air  nson  than  sufficient  tafblfil  and  eftet 
all  the  said  nsea  or  purposes  for  wiii^  tlie 
same  were  so  ^ven  or  granted  aa  aforesaid,  it 
shall  be  lawful  for  such  trustees  or  other  pa- 
sons,  if  thsy  shall  see  fit,  but  with  the  sanetion 
and  under  the  direction  of  the  Ifigh  Court  of 
CTiancery,  or  where  such  property,  estate  or 
effecta  have  beam  gifw  «r  graaM  for  any 
cehgiouaiir  charitable  uaea  or  nwrpoeee  veMag 
to  the  worship  of  the  Chnxch  of  En^ud,  or 
the  maintenance  of  the  clex^gy  there<tf,  or  the 
building  or  supporting  of  any  churche?,  chapels 
or  schools  in  muomoia  with  the  said  dnirch, 
with  the  sanction  and  under  &e  difectieo^  of 
the  bishop  of  the  duxrese,  to  apply  any  portion 
of  the  surplus  of  the  proceeds  or  profits  axisi^ 
or  accruing  from  such  property,  estates  or 
effects,  from  time  to  time  and  fareokmgasto 
the  several  parties  aforesaid  ska]]  eeem  fit»  nr 
or  towards  such  and  die  fike  rehgiouaor  chui- 
table  uses  or  purposes  dsewhere,  or  in  other 
places,  where  the  same  may  he  more  espedafly 
needed  :  provided  always,  that  such  application 
of  any  such  surplus  shall  not  in  any  case  he 
continued  to  the  prejudice  of  the  refigious  or 
charitable  uses  or  purposes  immediatdy  de- 
clared or  intended  oy  any  testator,  donor  cr 
grantor,  and  that  in  each  and  every  case  pre- 
ference and  priority  shall  be  given  in  way  such 
application  to  the  wants  of  such  parishes  « 
places  as  may  be  situate  nearest  to  uiose  which 
may  have  been  particularly  named  or  intended 
to  be  benefii^  by  any  such  testator,  donor  or 
grantor,  an*  that  the  general  religious  or  cha- 
ritable uses  or  purposes  by  him  declared  or  de- 
signed shall  as  nearly  as  possible  be  thereby 
e&cted  and  promoted. 


GAME   LAWS. 

Tars  bill  for  the  further  amendment  of 
the  laws  in  England  relative  to  game,  ^^ 
cites  the  I  &  2  W.  4,  c.  32,  and  that  it  is 
expedient  to  make  some  fresh  provisbns 
relating  thereto :  it  is  therefore  proposed 
to  enact — 

1.  That  after  the  passmg  of  this  act  it  shall 
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not  be  lawful  for  any  person,  except  a  licensed 
dealer  in  fl^ame.  to  atH  game  to  any  licensed 
dealer  in  game,  unless  such  person  shall  he  the 
lord  or  lessee  of  a  manor  or  reputed  manor,  or 
shall  be  the  gamekeeper  of  such  lord  or  lessee, 
acting  on  account  and  with  the  written  autho- 
ritj  of  such  lord  or  lesoee,  or  shall  be  the  owner 
or  occupier  of 

acres  of  land  at  the  least ;  and  if  any  person 
dan  sell  or  offer  to  sell  any  game  contrary  to 
the  provisions  of  this  act  he  shall  be  liable  to 
sach  penalties  and  costs  as  any  person  is  by 
the  said  recited  act  rendered  liaole  to  for  selling 
Ufame  without  having  obtained  a  game  certifi- 
cate, and  not  being  Ucensed  to  deal  in  game ; 
aodif  any  person,  whether  licensed  to  deal  in 
game  or  not,  shall  bay  any  game  of  any  per- 
son who  is  hereinbefore  prohibited  from  seUing 
the  same,  he  shall  be  liaole  to  the  same  penal- 
ties and  costs  as  any  person  not  being  licensed 
to  deal  in  game  is  biy  the  said  recited  act  ren- 
dered liable  to  for  buying  game  except  from  a 
person  licensed  to  deal  in  game ;  provided  that 
nothing  herein  contained  shidl  be  deemed  to 
affect  or  take  away  the  authority  given  by  the 
Aid  act  to  any  inn-keeper  or  tavern  keeper  of 
islfing  game  for  consumption  in  his  own 
house. 

The  2nd  section  proposes  to  liaiit  the  hours 
^sithin  which  game  may  be  bought.  The  time 
is  left  blank  in  the  bilL 

It  is  then  provided  that  deaTei^s  in  game 
ihall  keep  an  aooount  of  their  purchases, 
aod  that  the  book  be  open  for  inspection 

3.  That  every  penon  so  licensed  as  aforesaid 
ttudlkeep  a  book,  in  which  he  shall  enter,  in 
the  form  set  forth  in  the  schedule  to  this  act 
sonexed,  the  day  of  the  month  and  year  on 
nhichhe  shall  purchase  any  game,  together 
with  the  number  and  description  of  such  game, 
and  the  name  and  residence  of  the  person  of 
whom  he  shall  so  purchase  it;  and  if  any  such 
person  shall  omit  or  neglect  to  make  such  entry 
he  shall  forfeit  any  sum  not  exceeding 
for  every  head  of  game  with  respect  to  which 
such  omission  sh^  be  made,  together  with  the 
costs  of  the  conviction. 

4.  That  every  such  book  shall  at  all  season- 
ahle  times  be  open  to  the  inspection  of  any  of 
her  Majesty's  justices  of  the  peace,  or  of  any 
person  duly  authorized  by  warrant  under  the 
nand  of  any  two  or  more  such  justices  in  petty 
sessions  assembled  to  demand  such  inspection 
(which  warrant  may  be  made  available  for  any 
period  not  exceeding  twelve  calendar  months 
nrom  the  date  and  execution  thereof) ;  and  every 
person  so  licensed  as  aforesaid  shall  also  pro- 
Once  the  same  book,  whenever  thereto  required 
by  any  justice  of  the  peace,  at  the  hearing  of 
any  information  or  complaint,  or  other  judicial 
inquiry  or  proceeding,  under  the  said  recited 
act  or  this  act ;  and  every  person  so  licensed  as 
aforesaid  who  shall  refuse  or  neglect  to  pro- 
duce such  book,  or  to  suffer  the  same  to  be 
inspected  by  any  person  or  on  any  occasion  to 


ceeding  for  everv  such  omission^  to- 

gether with  the  costs  of  the  conviction. 

And  persons  charged  with  the  nnlawfUl 
possession  of  game  are  to  account  for  it. 

5.  That  when  any  person  shall  stand  charged 
under  the  provision  of  the  said  aet  with  havii^ 
unlawfully  taken  or  kiUed  an^  game,  and  it 
shall  be  proved  before  the  justices  of  the  peace 
who  shall  adjudicate  upon  such  charge  that 
such  person  had  any  game  in  his  possession  or 
custody  at  the  time  mentioned  in  such  informa- 
tion, it  shall  be  lawful  for  such  justices  to  call 
upon  the  defendant  to  account  for  the  posses- 
sion of  the  same,  and  if  he  shajl  not  satisfy 
such  justices  that  such  game  came  lawfully  into 
his  possession  he  shall  be  liable  to  be  convicted 
of  having  taken  the  same  unlawfully. 

And  possession  of  snares  to  be  accounted 
for. 

6.  That  when  any  person  shall  be  charged, 
under  the  provisions  of  the  said  act  with  having 
unlawfully  used  any  en^ne  for  the  purpose 
of  taking  game,  and  it  shall  be  proved  to  the 
satisfaction  of  the  justices  of  the  peace  who 
shall  adjudicate  upon  the  same  that  such  per* 
son  had  at  the  time  mentioned  in  the  informa- 
tion in  his  possession  or  custody  any  snare 
made  or  calculated  for  taking  game,  it  shall 
be  lawful  for  such  justices  to  call  upon  the  de- 
fendant to  account  for  the  possession  of  such 
snare,  and  if  he  shall  fail  to  convince  such 
justices  that  the  same  was  in  his  possession  or 
custody  without  any  intent  to  use  the  same  un- 
lawfully he  shall  be  liable  to  be  convicted  of 
having  unlawfully  used  the  same  for  the  pux^ 
pose  oif  taldng  gamcu 

The  bill  then  recites  that  it  sometimes 
happens  that  game  is  preserved  in  excessive 
quantities,  and  that  great  damage  is  done 
thereby  to  the  crops  growing  on  lands  in 
the  vicinity ;  it  is  therefore  proposed  to 
enact — 

7.  That  where  any  damage  shall  be  done  by 
the  game  to  any  cultivated  root  or  plant  used 
for  the  food  of  man  or  beast,  or  for  medicine, 
or  for  distilling,  or  for  dyeing,  or  for  or  in  the 
course  of  any  manufacture,  and  growing  upon 
any  land,  open  or  inclosed,  it  shall  be  lawM 
for  the  occupier  of  such  land  to  give  notice  to 
the  owner  or  occupier  of  any  land,  or  the  r^ 
spective  owners  or  occi^uers  of  any  lands  lying 
near  the  land  whereon  such  damage  shall  be  done 
as  aforesaid,  of  his  intention  to  make  the  comp 
plaint  thereof  to  her  Majesty's  justices  of  the 
peace  at  some  petty  session  to  be  holden  for 
the  division  in  which  the  land  whereon  any 
such  damage  shall  be  done  shall  lie,  and  of  the 
time  and  place  of  the  holding  of  such  petty 
session,  and  at  such  petty  session  to  make  con^ 
plaint  in  writing  and  on  oath  to  two  or  mqre  of 
the  justices  then  and  there  assembled,  and  to 
give  proof  of  his  having  given  such  notice  m 


or  on  which  he  is  herein-before  required  to  I  aforesaid  to  the  defendant  or  defendants  

produce  the  same,  shall  forfeit  any  sum  not  ex-  [  clear  days  at  the  least  before  such  petty  session; 
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and  therenpOD  it  shall  be  lawful  for  the  justices 
8o  assembled  as  aforesaid,  or  any  two  or  more 
of  them,  to  appoint  some  competent  person  or 
persons,  not  exceeding  three,  to  inquire  into 
and  ascertain  the  amount  of  such  damage,  and, 
as  far  as  niay  be,  what  prcmortioii  of  .such 
damage  shall  have  been  done  bj.  the  game  pre- 
served or  harboured  on  ^he  lands  of  any  such 
defendant,  and  to  award  whether  any  and  what 
sum  shall  be  paid  to  such  complainant  by  any 
flttch  defendant,  by  way  of  compensation  for 
sutth  damage,  and  to  tepori  their  said  award  to 
the  justices  who  may  oe  assembled  at  some 
.petty  session /or  the  said  division  to  be  ap- 
pointed at  the  Brst-mentioned  petty  session,  or 
.atfd  the  justices  at  such  petty  session,  or 
any  two  or  more  of  them,  may  thereupon  ad- 
judge such  costs  to  be  paid  by  either  party  to 
the  other  as  they  shall  think  fit; ,  and  if  the 
aiftount  of  such  damages  and  costs^  or  of  such 
costs  only,  to  be  paid  by  any  one  party  to  any 
other,  shall  not  exceea  the  sum  of  .  , 

and  shall  not  be  paid  within  six  clear  days  after 
notice  in  tvriting  of  such  award  or  order  given 
;to  the  party  liable  to  pay  the  same,  (either 
served  personally  or  left  at  his  place  of  abode,) 
jt  shall  be  lawful  for  any  justice  of  the  peace 
.of  the  said  division  to  cause  the  same  to  be 
levied  by  distress  and  sale  of  the.  goods  and 
chattels  Of  the  party  ordered  to  pay  the  same ; 
but  if  the  same  shall  exceed  the  sum  qf  , 

then  the  same^may  be  recovered  by  action  of 
debt  in  any  of  her  Majesty's  Courts  of  Kecord 
at  Westminster. 
.    8.  Power  of  appeal  to  the  quarter  sessions. 

p.  Provisions  of  fprpaer  act  extended  to  this 
.acf.       .■  '  /    . 

»[Some  of  ihe  provnhms  in  this  BHi  wiil 
surprise  our  readers.  We  hflve  tiot  yet 
heard  wiTether  the  measure  has  the  sanc- 
tion of  government.] 


SELECTIONS  FROM  CORRESPON- 
DENCE. 

PRACTICE  AT  THE  ACC0t7NTANt-GfeNERAl>*« 
bFPICB. 

To  the  EdUor  qfthe  Legal  Observer. 

A  BBCBKT  oceurrenos  has  brought  to  my 
mind  the  great  practical  itioomreiuence  of  the 
system  a4opCed  at  ths  AcoouaUat-General's 
t)ffite,  isk  rsfertMe  to  oflica  oo|py  receipt^  for 
monies  paid  into  coort,  sidas,  tnuufsn,  &c. 
Forinsunee,  when  you  pay  money  into  the 
^^ok  of  Bng^ad»  you  are  ihetk  and  there  fur- 
nished with  a  rec^pt,  such  receipt  being  a 
printed  Inrrn  fiUed  up  and  signed  in  your 
pQBsencs.  You  take  this  rrnipt  to  tbe  Ae- 
eountont-Gsoena's  oflke  and  fils  it,  for  which 
a  chaige  is  made  of  4«.  for  the  office  copy  of 
the  receipt  and  AeoountenUGeneraL's  certifi* 
cate.  Instead  of  having  these  office  copies 
unmediately»  you  can  seldom  obtain  them, 
iHthout  making  a  special  applioalion,  in  less 
-than  six  weeks  or  two  months  time,  and  &ey 
ware  then  placed  in  the  office,  in  files,  accessible 


to  overy  one  who  chooses  to  go  and  rumnuige 
for  them,  and  if  you  happen  to  want  the  receipt 
two  or  three  months  aftenvards,  you  must  put 
yourself  to  the  trouble  and  inconvenience  of 
searching  through  four  or  five  hundred  of  them. 
In  many  instances  the  receipt  is  not  to  be 
found,  and  you  must  then  incur  the^  expense  of 
a  second  office  copy. 

Now  I  do  not  tnink  that  this  monstrouslj^  in- 
convenient mode  of  doing  business  in  an  office 
well  known  to  be  rigidly  exact,  woitfd  be  per- 
severed in,  if  there  were  not  some  one  Interested 
in  keeping  up  so  wretched  a  system.  Why 
should  not  printed  forms  be  kept  at  the  office, 
and  filled  in  when  the  party  attends  to  file  the 
receipt,  and  a  proper  charge  made  ?  If  tlus 
svstem  were  adopted,  solicitors  wouli  be  saved 
tne  unnecessary  trouble  and  inconvenience  of, 
a  morning's  hunt  for  their  certificates,  and  the 


suitor  would  save  his  compulsory  gratuity. 


a 


CONVVYANCING^  RH^dSlr. 

Mr.  Editor, — If  any  of  your  readers,  or 
any  of  their  friends,  should  hereafter  be  coo- 
cerned  in  preparing  bills  for  the  reform  of 
conveyancing,  I  do  hope  that  they.wTQ  provide. 
an  enactment  that  the  mere  appoi|;itmebt  of 
new  trustees  shall  clothe  thejin  with,  jM^t^  ^' 
tates,  &c.,  of  the  old  trusteefs^  wit|[i(^  t^. 
necessity  .^of    any  co/iveyanc0;    an^  ijb^'.fB 
an  agree^ient  betwe^;^  persons  liable  to^fPlT 
ment  of  any  resnt,  for  tlie  apport^nmentjM  foab 
rent,  thev  shall  be  mutually.  entitled^'iQ  ,tiv&.. 
same  or  the  like  powers  for.tbe  recovpfy  &0p 
each  either  of  the  sums  so  agre^^'to  ^be  pvdijif,. 
case  of  default,  as  the  owner  of  t ne  enijxe  rpivt 
is  entitled  to  exercise  for  the'recbv^nr  theitqf,\ 
but  without  prejudice,  of  couirse,  to  wt  pl^^. 
of  such  owner.  \ai. '. 

Now  that  nearly  the  whole  of  the  %og^(m 
is  charged  with  a  tithe  reht^  it  1)ecp'mes  very 
important  to  render  cross  indemnities  as  easj 
as 'possible.  .  .        ', 

The  Tithe  Comniutation  Acts,  indeed,  cbntaio 
a  provision  on  that  head,  hv^  it  is  troublesomei 
ai\d  must  be  expensive.. 


GENERAL  REGISTRY  OF  DEEDS. 


Tas  following  obsenratbna '  of  tlio  ilife 
Professor  Park  on  the  c^^eftllM  of  "t 
General  Registry  of  Deedy,  i^1/h6  doubt, 
be  read  with  interest  ^y  most  .of  our 
readers.  The  objections  ar^  put  forth  with 
the  candour  and  fairness  ^  of  a  legislative 
philosopheri-^ratber  as  maciers  iof  doubt 
and  difficulty  than  of  dogmatical  vssjirooo; 
but  they  are  all  the  more  entiltedtoettn- 
sideratiofi  on  this  account. 

The  difficulty  is— whether  the  aggregate  of 
inconvenience  and  expense  which  would  be 
produced  firom  the  necessity  of  searching  tbt 
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register  and  enrollhig  a  memorial,  or  perhaps 
duplicate  in  every  transaction  relative  to  real 
property,  would  not  be  of  that  amount  wliich 
oQght  to  be  considered,  on  the  principles  of 
i^slation,  as  overbalancing  the  miscnief  of 
occasional  loss  or  ruin  of  inmviduals  by  fraud. 
For  if  the  number  of  cases  in  which  mischief  ac- 
tually ensues  from  the  want  of  a  public  registry 
be  small  in  proportion  to  the  whole  number  of 
transactions  concerning  real  property,  while  the 
inconveniences  and  burden  of  the  remedy  pro- 
posed would  be  considerable,  at  the  same 
time  that  they  would  be  universal,  the  soundest 
principles  of  legislation  would  be  those  which 
should  decline  to  be  moved  by  compassion  for 
mdhiduals  to  the  imposition  of  a  serious  and 
burdensome  inconvenience  in  the  universal 
tnuisaction  of  business  between  the  community 
at  large.  There  are  many  evils  to  which  indi- 
vidoaTs  are  still  exposed  in  the  minor  dealings 
of  mankind,  and  which  are  serious  enough  in 
themsehres,  but  for  which  none  would  attempt 
ts  propose  a  legislative  remedy,  because  it 
coQid  only  be  effected  by  a  macninery  of  uni- 
versal comprehension  too  cumbrous  or  incon- 
venient to  De  submitted  to  in  matters  of  hourly 
occurrence.  The  evils  of  wer-Ugislation  have 
been  sensibly  felt  by  tfte  community  of  this 
conntrv  of'  late  vears,  enough  so,  at  least,  to 
open  the  eyes  oi  all  men  to  the  necessity  of 
eaotioiuly  weighing  the  inconveniences  of  a 
remedy  necessarily  universal  against  the  evils 
to  be  remedied,  which  are  only  occasional  or 
individual,^  It  must  be  never  forgotten,  that 
til  legislation  id  a  choice  of  evils,  and  that  pre- 
ventive legislation  by  machinery,  as  it  must 
necessarily  be  universallv  comprehensive,  must 
la  sfi  cases  be  enormously  out  of  proportion  to 
the  matters  to  be  prevented.  If  the  machinery 
be  so  simple  and  of  so  Uttle  burden  as  to  ren- 
<^  this  diaproportionateness  immaterial  it  is 
certainly  no  objection  ;^and  again,  if  the  acts 
to  be  prevented  involve  that  degree  of  public 
mvchief  as  to  make  them  unbearable,  the  ma- 
chinery, however  disproportionate  or  incon- 
▼ouent,  most  be  snbmitted  to. 

Asageneral principle,  transactions  relative  to 
property  should  beasuttle  as  possible  conditional 
for  their  validity  on  the  after-acts  of  agents,  and 
w  men  should  not  go  home  after  having  met 
to  execute  deeds  with  the  feeling,  that  it  still 
nepends  oa  tiie  fidelity  and  attention  of  a  pro* 
fttsional  agent  whether  those  deeds  shall  or 
wall  not  secure  their  purpose.  And  if,  indeed, 
ttsefiDs.to  be  the  prevaknt  opinion,  the  doc- 
^e  of  eofjcf  i$  to  be  abrogated,  it  may  be 
tared  that  many  caeea  would  occur  in  which 
both  the  temptation  and  power  would  be  in  the 
hands  of  the  urent,  to  give  fraudulent  priorities 
«nd  to  invalidate  bond  fide  transactions.  I 
thoold  tremble  nrarfi  at  the  consequences  to 
the  ehMttder  of  Bof^sh  justice,  if  it  afforded 
119  lenedy  egaiaat  wch  acta  as  these. 

It  appear*  le  me  also,  that  another  ouestion 
to  he  attentively  inveatunted  ia  this :— How  far 
a  register  does  really  effect  that  inviolable  se- 
coHty  which  ic  promises  ?  For  if  the  alignment 
m  its  fitvovr  Aasumes  that  the  security  is  ac< 


complished  by  it,  aa  an  universal  propqeitiont 
and  upon  examination  it  appears  that  the  se- 
curity is  problematical,  then  certainly  the  argu- 
ment has  not  really  the  whole  value  which  it 
appears  to  have. 

The  learned  professor,  by  way  of  illus« 
tration,  then  described  the  Middlesex  re- 
gistry as  at  present  *'  mechanised,"  of 
which  he  happened  to  know  enough  prao' 
ticaUy  to  have  no  hesitation  in  saying,  that 
it  did  not  and  could  not  insure  the  pur« 
poses  for  which  it  was  created. 

*'  During  six  months  (he  says)  that  I  was  ia 
the  office  of  a  very  eminent  solicitor,  prepara^ 
tory  to  my  going  into  the  chambers  of  a  coa  i 
veyancer,  it  was  occaaionally  my  business  to 
'  search  on  an  abatract  *  through  the  Middlesex 
registry,  and  I  therefore  know  something  per« 
sonally  of  the  nature  of  that  operation.  And  I 
here  wish  to  observe,  in  the  first  instance,  thai 
it  is  all  a  chance  whether  the  clerk  or  other 
person  employed  in  making  the  search  under- 
stands sufficiently  the  devolution  of  title  dis- 
closed bv  the  abstract,  or  the  principles  upoa 
which  tne  search  ahould  be  made  in  reference 
to  that  title,  to  make  his  search  exhaustive  of 
the  risk.  The  professional  friend  with  whom 
I  was  placed,'  and  who  was  a  man  of  great 
method  and  of  unwearied  assiduitv  in  the 
business  of  the  office,  had  made  me  laboriously 
familiar  with  the  habit  of  analysing  abstracts  on 
paper  before  I  waa  entrusted  with  the  duty  of 
searching.  But  I  am  not  aware  that  this  habit 
is  frequently  made  a  part  of  professional  edu^ 
cation,  and  I  have  several  times  been  applied 
to  since  I  have  been  in  practice,  by  artided 
clerks  and  others,  to  point  the  names  and  datea 
to  whidi  the  eearch  was  to  be  directed  in  ab* 
stiacts  on  which  I  had  directed  the  enstomaiy 
searches  in  the  register— an  employment  irtiifi^ 
of  course,  a  conveyancing  counsel  cannot  take 
upon  himaelf,  and  which  I  have,  therefore,  been 
obliged  to  decline,  by  referring  the  applicant 
for  information  to  some  office  where  regular 
conveyancing  clerks  are  kept.  But  we  will 
suppose  the  clerk  to  whom  the  search  ia  in* 
trusted  to  have  succeeded  aa  weU  as  he  can  iia 
analysing  his  abstract,  or  to  follow  it  on  the 
pages  of  the  abstract  without  an  analysis.  Tha 
title,  we  wSX  suppose,  aa  to  a  bouse  or  hofosoi 
in  the  parish  of  Maiylebone,  and  to  have  been 
forty  or  fifty  years  in  a  family  of  Uie  name  of 
Taylor,  (I  wiU  net  push  the  redmetiio  ed  ah* 
swrdum  as  high  as  Jones,)  he  has  thentasearch 
in  the  odendar  of  each  year,  during  which  a 
Tavlor  has  been  the  proprietor  on  the  abstract^ 
ana  every  conveyance  which  he  finds  b]r  a 
Taylor  of  that  christian  name,  and  in  the  pansh 
of  Marylebone  in  each  of  those  years,  he  must 
bring  to  the  teat  hj  examination  of  the  me* 
morial,  and  to  do  this  he  must,  each  and  every 
time,  find  the  book  in  the  presses  of  the  office 
referred  to  in  the  calendar,  and  he  must  n- 
move  that  boc^  (a  ponderous  Atlaa  fo^)  to 
the  table  or  counter  m  the  centre  of  the  office 
find  the  page  referred  to,  and  then  inspect  the 
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memoiifll  recorded.  It  is  tmnecessanr  to  say, 
that  he  may  be  for  whole  da3r8,  and  even  whole 
weeks  employed  in  this  manner  without  any 
materiality  to  the  business  on  which  he  is  en- 
gaged, and  until  he  gets  slovenly  and  listless 
by  the  incessant  abortiveness  ot  his  labour. 
But,  perhaps  he  finds  a  settlement  or  a  trust 
deed  or  a  will,  which,  though  not  specifically 
dMcribing  the  property  on  the  abstract,  contains 
a  description  suspiciously  analogous,  or  a  sweep- 
ing clause  or  a  general  description.  He  is  then 
to  take  upon  himself  the  critical  functions  of  a 
conveyancing  counsel,  and  to  decide  whether 
that  instrument  does  or  does  not  affect  the 
property,  and  whether  he  is  to  report  it.  Now, 
I  ask  how  many  of  the  clerks  daily  employed 
in  making  searches  in  the  Middlesex  registry 
aw  really  competent  to  the  exercise  of  this  func- 
tittn«-or  have  made  themselves  sufficiently  ac- 
qwtnted  with  the  abstract  to  form  any  judg- 
ment at  all  ?  I  believe,  also,  that  the  prevailing 
ptadace  is  to  search  oolv  down  to  the  termina- 
tien  of  apparent  ownership  on  the  abstract,  vis., 
dawn  to  the  date  of  the  next  conveyance, 
^iriiereas  it  is  obvious  that  the  search  should 
be  extended  down  to  the  date  of  the  registra- 
Am  of  that  oonvieyanoe,  as  a  subsequent  con- 
▼yayg  previously  registered  would  have  the 
pnoiity. 

I  venture  to  say,  also,  that  in  three  ab- 
Btacts  out  of  &7et  it  would  require  all  the 
aMnen  and  the  knowledge  of  the  conveyancer 
tofind  out,  under  a  complicated  series  of  facts 
aad  tmsactions,  who  are  the  persons  whose 
Wistered  acts  rni^t  affect  the  title,  and  that, 
tharefore,  in  all  such  cases  the  search,  as  cxe- 
<aAed  in  the  Middlesex  registry,  does  not  secure 
tie  safety  of  the  purchaser,  so  far  as  is  depend- 
€Bt  on  (he  registxy. 

Htles  often  depend  upon  facts,  such  as 
OBicents  to  numerous  eo-paroeners,  &c  which 
are  briefly  stated  in  the  abstract,  and  on  which 
me  utmost  vigilance  of  mind  as  wdl  as  much 
vsKoma^aa  is  necessary  to  trace  the  devolution 
«  nndivkled  shares,  and  follow  them  through 
taeir  owners  for  the  time  being,  and  that  in 
audi  cases,  unless  (ihe  search  were  made  by 
ttB  conveyancer  himself,  and  that  while  the 
^snaiysis  of  the  title  is  fresh  in  his  recollection, 
U  wonld  be  impossible  to  say  that  the  search 
had  exhausted  tiie  riskB, 

yp^f  w  these  circumstances  wouki  continue, 
pDtwi^standin^  any  alteration  in  the  mecfaan- 
2™  «  tfaq  regMter,  we  are  compelled  to  say 
wjrttibe  security  afiforded  by  a  register  is  not 
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iSommoti  Sato  ffourtiS. 
[Trb  cases  on  the  ConstnutioH  of  Statutes 
Imported  within  the  last  three  months  were 
given  in  the  last  number,  p.  333,  atae.    We 


now  continue  the  Digest  wi&  tlie  next  class  of 
decisions,  viz.] 

n.  GROUNDS  OF  ACTION  AND  PBIN- 
CIPLES  OF  COMMON  LAW. 

BANKING   COMPANY. 

A  banking  company  was  established  in  1836, 
under  a  deed  of  settlement,  which  provided 
that  the  business  of  the  company  should  be 
carried  on  at  Douglas,  in  the  Isle  of  Man,  and 
such  other  places  as  should  be  determined  on, 
pursuant  to  the  clause  thereinafter  contained 
for  that  purpose,  viz.  by  the  unanimous  vote  of 
the  directors,  convened  in  a  particular  manner. 
The  defendant,  who  resided  at  Huddenfidd, 
was  an  original  shareholder  in  the  bank,  and 
continued  so  until  its  stopping  payment  in 
1843.  In  1839,  a  branch  bank  was  opened  it 
Castletown,  and  the  business  was  carried  on 
there,  as  well  as  at  Dougks,  till  1843 :  Hdd, 
that  under  the  circumstances,  the  mere  lapse 
of  time  was  evidence  against  the  defendant, 
either  that  the  Castletown  branch  was  regokriy 
established  pursuant  to  the  requisites  of  tb 
deed,  or,  that  if  it  was  not,  he  knew  of  and 
assented  to  its  establishment  otherwise,  so  a 
to  make  him  liable  to  a  depositor  at  that  branch. 
Crelliny.  Brooke,  UU.  9c  W.U.  Seel  Car. 
&  K.  571. 

Cases  cited :  Htwkoi  v.  Boame,  8  M.  &  W. 

70S ;  Danford  r.  Trattles,  1«  M.&  W.  5t9; 

Bowrne  v,  Freetb,  9  B.  &  C.  65f ;  4  Mu.  & 

R.  5U  ;  Dickinson  r.  Valpy,  10  B.  k  C.  128; 

5  Man.  &  R.  186 ;  Pitchfmrd  v.  Dsria,  5  M,k 

W.2. 

BARGAIN  AND  8AI«X. 

Goods  not  in  possession.  —  A  grant  of  goods 

which  are  not  in  existence,  or  wfich  do  not  be* 

long  to  the  grantor  at  the  time  of  executing  the 

deed,  is  voio,  unless  the  grantor  ratify  the  gnat 

by  some  act  done  by  him  with  that  viev*  afbr 

he  has  acquired  the  property  thenin.    Lvas  f. 

Thornton,  1  C.  B.  379- 

Cases  cited:  GnHithsm  v.  Haw%,  H«liart,  I5t; 

Steel  r.  Brown,  1  Taiaat.  381 ;  Iidds  r.  Satlt 

piece,  2  B.  &  Aid.  551 ;  Bonn  v«  Msiihan.  i 

March,  532 ;  Smith  v.  Smith,  S  Stra.  955;  ud 

see  2  Man.  &  Gr.  691  (a) ;  Atkinson  v.  Malifi& 

2  T.  R.  462 ;  Tapfield  v.  HilUnan,  6  Man.  & 
Gr.  245 ;  6  Scott,  N.  R.  96r ;  HadhuD*s  cue, 

3  Inst.  197 ;  and  see  1  Eas^  1^. 

BARTBB. 

Where  two  parties  agree  to  buter  goods  for 
goods,  and  the  balance  being  in  &vour  (tf  the 
phuntiff,  the  defendant  omittdL  for  nearl;^  thics 
years  to  send  ffoods  to  meet  it,  upon  which  the 
plaintiff  brought  an  action  for  goods  sold  and 
delivered :  HeAsK,  that  the  lapae  of  time  did  not 
entitle  the  plaintiff  to  maintain  such  an  sctioiif 
but  that  his  remedy  was  by  action  against  the 
defendant  for  not  doivering  the  goods  pumunt 
to  the  contract  between  them*  Hsirism  r. 
L«^,  UM.&W.  139.  Seelngrmnr^Skisia, 
1  Stark.  N,  P,  C.  185;  Oorey  v,  lyAe,  loA. 
&  £.  512 ;  2  Per.  &  D.  427. 

BILL  OF  BXCHANOB. 

1.  Notice  qf  dishonour.  —  A.,  in  Londoiv  ^ 


jBol^Heai  Diffett  pf  Catei  /•— Cmmom  Jjow  Conarti. 


vboBo  care  a  biSy  beanng  the  indorsement  of 
K,  at  Bruges,  had  been  referred,  "  in  case  of 
need,"  paid  it  supra  protest,  for  B*s  honour, 
and  immediately  gave  B,  notice,  and  sent  the 
bill  to  him.  B.  indorsed  the  bill  to  ^.,  and  re- 
turned  it  to  him  by  the  next  post,  and  A,  on 
the  same  day  caused  notice  of  the  dishonour  to 
be  given  to  the  drawer :  Held,  that  the  notice 
was  in  time.     QoodaU  v.  PoMt//,  1  C.  B.  233. 

Cases  cited :  Daly  v.  Slatter,  4  C.  &  P.  200 ; 
Mertens  r.  Winniogtoii,  1  Esp.  N.F.  C.  112  ; 
Woodthorpe  v.  Lawes,  2  M.  &  W.  109  ;  Alex- 
ander ▼.  Burcbfield,  3  Scott,  N.  R.  555  ;  Firtb 
▼.  Thraab,  8  B.  &  C.  387  ;  2  Man.  &  Ry.  359  i 
Beveridge  v.  Burgis,  3  Campb.  262. 

2.  A^o/tce  of  dishonour, — ^A  bill  having  been 
dishonoured,  notice  was  given  by  the  holder  to 
the  first  indorsee,  who  in  due  time  left  at  the 
residence  of  the  drawer  his  own  card  and  ad- 
dress, on  the  back  of  which  was  written,  ''  Bill 
for  30/.,  drawn  by  8.  on  TT.,  dishonoured,  lies 
due  ae  on  other  side."  The  bill  was  not  lying 
there,  but  at  the  residence  of  the  holder,  who 
had  other  bill  transactions  with  the  drawer : 
Held,  to  be  a  sufficient  notice  of  dishonour. 
Bowkndg  v.  SpringtU,  14  M.  &  W.  7-  See 
fmtv.  Shanoood,  2  Q.  B.  388;  2  Gale  k  D. 
116. 

3.  Presentment. — ^Where  a  bill  of  exchange 
drawn  by  W.  C-  upon  one  J.  C  was  accepted 
by  the  latter,  payable  at  the  plaintiffs'  bank, 
and  the  bill  was  subsequently  indorsed  by 
W.  C.  to  the  plaintiffs,  uid  on  the  day  when 
it  became  due  there  was  no  assets  of  J*  C's  in 
the  bank.  Held^  in  an  action  by  the  plaintiffs, 
as  the  indorsees  against  the  indorser  that  it 
m  not  necessary  to  show  a  presentment  of  the 
bill  to  the  acceptor. 

Notice  of  dishommr..  —  It  was  proved  at  die 
tiial  by  a  derk  of  the  plaintiffs,  notice  to  pro- 
dncc  having  been  given,  that  on  the  day  when 
the  bill  became  due,  he  wrote  a  letter  to  the 
defendant  informing  him,  that  ''J.  C's  accep- 
tmoe  due  that  day  was  unpaid,  and  requesting 
Itt  immediate  attention  to  it."  flieU,  a  suffi- 
cient notice  of  dishonour.  BaHey  v.  Porta; 
14M.&W.44. 

Caaea  cited :  Gnigeon  r*  Smith,  6  Ad.  &  £11. 
499;  2  Nar.  A  P.  303;  Sand^raon  v.  Jadge 
2H.  Bl.  309;  Fane  v.  Sharwood,  2  Q.  B. 
388;  2  Gale  A.  D.  115;  Hartely  r.  Case,  4  B. 
&  Cf.  389 ;  MesseBgar  v.  Southey,  1  M.  ^  G. 
70;  1  Soott,  N.It.  IBOi  Suange  r.  Prioe,  10 
Ad.  &  En.  125;  2  Per.  &  D.  287 ;  Solatte  v. 
Miner,7BiDg.5S0;  lB.N.C.194;  PhiHipa 
T.  Goald,  8  C.  &  P.  355;  Boalton  v.  Welch, 
S  Bing.  N.  C.  688 ;  4  Scott,  425. 

CONtPIBACT   (ACnOK  FOlt). 

In  an  action  on  the  case  for  conspiracy  to 
prevent  the  plaintiff,  who  was  about  to  pertorm 
ai  an  actor  at  a  theatre,  from  acquirixig  fame 
and  profit  m  that  performance,  and  for  hiring 
persons  to  hoot,  hiss,  groan,  and  yell  at  the 
pl^tiff  during  ^e  performance,  and  for  hoot- 
ing, hissing,  &c.  together  with  such  persons,  it 
^^  proved  at  the  trial,  that  on  an  occasion 
when  the  phdntiff  appeared  as  an  actor,  there 


t. 

was  a  great  disturbance  in  the  matre,  ^gmit^:^ 
ing  of  hooting,  &c.,  in  which  the  defeM^^ts'  ' 
took  a  prominent  part.    The  plaintiff;Mite^  ; 
entirely  his  case  on  the  conspiracy.    T^'Pj^^J 
left  it  to  the  jury  to  say,  whether  whartook 
place  was  the  result  of  a  preconcerted  arrlmge- 
ment  between  the  defendant  and  persons  in'^ 
other  parts  of  the  theatre  :  Held,  a  proper  di- 
rection. 

The  phuntiff  had  joined  issue  on  the  plea  of 
not  guilty,  and  two  other  pleas,  and  demurred 
to  a  fourth,  upon  which  judgment  was  given 
for  him.  The  venire  was  as  well  to  try  the 
issues  as  to  assess  the  plaintiff  damages  on  the 
issue  in  law.  The  jury  found  a  general  verdict 
for  the  defendants^  upon  all  the  issues  of  fact, 
no  damages  were  assessed  on  ^e  issue  at  law: 
HM,  that  the  plaintiff  was  not  entitled  to  a 
venire  de  novo.  Gregory  v.  IhUce  of  Bnmtimde, 
6  M.  &  G.  953. 

Caaea  cited  :  Clifford  v,  Braodom,  2  Campb.  358  ; 
Skinner  r.  Gunton,  1  Wma.  Saund.  228  c. ; 
Saville  v.  Roberu,  1  Ld.  Rayin.279;  Caith. 
417 ;  Palk  v.  Duning,  1  Roll.  Abr,  111,  pi.  5 ; 
Muriel  r.  Tracy,  6  Mod.  169;  Codrington  t. 
Lloyd,  8  A.  &  E. 449  ;  1  P.  &  D.  157  ;  Clement 
v.  Lewis,  3  Bro.  &  3.297,  7  J.  B.  Woore, 
200;  Cromer  v.  Shew.  4  M.  &  W.  163; 
Cheyne'a  casp,  10  Co.  Hep.  118  ;  Clifford  v, 
Brandon,  2  Campb.  372  n. ;  6  M.  &  G.  217  ; 
Macklin'a  caae,  Wentw.  Prec.  448  ;  Aabby  ▼. 
White.  8  St.  Tri.  89 ;  14  How.  St.  Tri.  695; 
6Mod.45;  1  Balk.  19  ;  5  Salk.  17 ;  Ld.  Holt^ 
524 :  Bro.  P.  C.  i.  45,  (1  ed.) ;  i.  62,  (2  ad.)  ; 
Stockdale  r.  Hanaard,  9  A.  &  E.  1 ;  2  P.  &  D. 
1  ;  Gould  r.  Oliver,  2  M.&  G.208 ;  2  Sooti, 
N.  R,  241 ;  Holford'a  and  Platt'a  caae.  2  RolU 
Rep.  22  ;  Zouch  and  Bamfield'a  case,  1  Leon. 
80  ;  Bnrton'a  case,  5  Co.  Rep.  69 ;  Hob.  164, 
233  ;  Heard  v.  Baskerfield,  Hutton,  15 ;  Rex 
y.  Bishop  of  Cheater,  2  Salk.  561 ;  3  Burr. 
1509. 

CONTRACT. 

In  assumpsit  hy  A.  against  B,,  the  declara- 
tion-set out  an  agreement  under  which  B.  was 
to  be  let  into  possession  of  a  public  house,  and 
to  purchase  certain  fittings,  &c.,  for  65/.,  4/. 
thereof  to  be  paid  immediately,  and  the  residue 
on  the  30th  of  July,  on  which  day  B.  was  to  be 
let  into  possession ;  and  if  either  party  made 
default  or  failed  to  fulfil  the  agreement,  he  was 
to  forfeit  30/.  to  the  other  on  demand.  Aver- 
ment, that  A.  was  always  ready  and  willing, 
and  offered  to  give  possession,  and  to  sell  and 
deliver  the  fittings,  &c.  Breach,  that,  although 
B.  pwd  the  4/.,  yet  he  did  not  pay  the  plaintiff 
the  61/.,  or  any  part  thereof,  or  pav  the  plaintiff 
the  30/.,  or  any  part  thereof.  Held,  on  special 
demurrer,  assigning  for  cause  that  there  had 
been  no  demand  of  the  30/.,  that  the  breach 
was  sufficient,  notwithstanding  the  reference  to 
the  clause  of  forfeiture  by  the  introduction  of 
tlxe  words  negativmg  the  payment  of  the  30/. 
Maylam  v.  Norris,  1  C.  B.  244. 

Caaea  cited:  Birka  r.  Trippet,  1  Wms.  Saund. 
6th  edit..  33  b.  n.  (2) ;  Bach  v.  Owen,  5  T.  R. 
409;  Kiiahton  v.  AaptoaU,  2  DongU  «79  ; 
Wallia  V.  Scott,  1  Stra.  88 ;  Carter  r.  Ring, 
3  Bamp.  459;  and  aee  Oaboorne  v.  Honor, 
6  Mod.  167;   Lord  Holt»  191;  NichoU  ▼. 


kgaJ 


3dO 


Analytical  Digest  of  Cattu  .-^'ConwAoii  Caw  Cbwifl 


Brpltil^r,  t  Bnxl.  &  Btng;  464';  5  3*  B.  Mtore, 
S07;  SfODftton  ▼.  Rovth,  t  B.  &C.  6e<;  4 
Do«rl.  &  Ryl.  181 ;  Winter  v.  Trtmmer,  1  W. 
Bla.  395 ;  UarrUon  ▼.  Wright,  13  £ast,  343  } 
Casts  in  Chucery»  S94. . 

COPYHOLD. 

See  Hitining  rights. 


OOVBMANT. 

1*  Ammiip  with  the  Umdn-^A,  being  tenant 

kft  fife,  with  a  leasinff  pcHeer,  by  indenture  of 

Ittsebearinff  date  in  March,  1805,  demised  to 

B,  for  99  years.  If  diree  persons  therein  named 

aliould  so  long  live«    This  indentore  contaiiked 

the  following  ckuse  :-*'*  And  A,^fot  faimsell, 

Ub  heira   and  aaaigna,  the  demked  premises 

mito  JB.,  his  exeontors,   adminiatratora  ad 

assigns,  tinder  the  rent,  covenants^  conditions, 

etceptions  and  a§;mement8,  before  expK8sed« 

against  all  peRoils  whatsoever  lawfu%  claim*- 

idgtbe  same,  slHdl  and  wilt  dtiring  the'.aaid 

term  WBTAinl  tind  defend.'^    This  lease  haying, 

tipoii  the  death  of  if.,  been  held  to  be  void  as 

against  the  vemaindel^•nHUl<bf  the  judipseofe^of 

»  court  ^  of  knr,  on  the  gronikd  that  it  was  not 

made  in  dne  bo^formity  ^vitltthe  leasing^^ower? 

HM,  thftt  die  ifhuise  in  question  opersied  as 

a  exnress  covenant  for  qmet  enjoyment  dming 

the  wnole  term  granted  bf.this  lease,  and  ton* 

saquently  that  B.  or  hili  assignee,  sad  .the.  ex*. 

seotors,  Sec,,  of  auoh  assignee,  might  reoovier 

against  tha  executors  of  A^  the  vahie  of  the 

tkrm,  tlie  costs  of  defending  an  notioa  o£  ijedti- 

ment  biDuglit  by  the  temaasden-man,.-  Mid'ate 

the  femn  reeov^M  by  him  for  mesiia  'pooils.. 

fVmtdwtst:BwfnU,i^B,4M*  . 

VCsiea.oitsd:    Piftcomlw   v.  Budfe,  Hobr  ft; 

Yflr.  139  i  1  EoU.,«3^|  Noy,  t3l;.Wottpn  ▼. 

IMdili  6iniQd«  177  ;  1  Ur.  30^  |  ISid.  466  ; 

ft  Keh.  684 ;  Stran  y,ySti|mshMB,  Dyer,  f  ^7,  s ; 

X  AttdsfBoa,  19;  Sir  F.  Moore,  74;  ani  se« 

5  M.  4  O.  to »  Wright  d.  I'lowaan  t.  Cart- 

tr.    Wright,!  Burr, «8X;  &r«»v.Vaagb«Qv4'B.& 

^     C.  X61j    6  J),  d;  a.  949;  Udy  Uvap.  ▼. 

Palteaeyvtl  Veo. jun.  544 ;  Jlyde  r<  $ki|)ner, 

S  P.  Wins.  497 ;  Speaker  s. flays,  2i  do.  Raj^.  17, 

;,    f;  Waller.  r*TI|sl)ei«  sua  Cjia^tcrof  Nor- 

wiob,   Owen,  136;  S.  C.  1  BrowaWw  and 

Goldab.  SI ;  KingdoQ  ▼.  Nettle,  4  M.  &  Sel. 

53;  Adams  t.  Glhiet,  6  Bibg.  656 ;  4  M.  &  P. 

4^1 ;  Hyiie  t.  Hie  I)eaa  and  OaBem  of  Wind- 

aor,  Cro.  ICIia,  65^  |    Bragg  ^.  WisemaD,  1 

Bfowalew  U  Coldah*  9S ;  Andrew  t.  Peacce, 

1  New.  Rep.  158 ;  Holder  v.  Taylor.  Hob.  1«  j 

Fmser  r.  Skey,  f  Cbitl.  Rep.  646  ;  ZggMlrfeu 

V.  May.  9  Ve«.  3«5 ;  Burnett  v.  Lynch,  5  B.  St 

C.  589;  8  D.&  R.368 ;  Quick  ▼.  Ladburrow, 

3  Bulitr.  «9 ;  Gordon  r.  Calrert,  *  Siiri.  ^53  ; 

4  Ruse.  581 ;  Co.  Lltt.  <09,  a;  WoHastoh  v. 
Hakewill,  3  Man.  ft  Giv  997  ;  3  Beott,  N.  R. 
593. 

2.  Joinf  and  tfPtffti?.— By  at)  indentupft  be- 
tween J.  and  B.  of  the  fint  part,  C.of  the  second 
part,  the  several  persons  whose  names  and 
seale  were  thereto  affixed  as  shareholders  of  a 
iertdn  company  then  about  to  be  formed,  of 
the  third  part,  and  certain  other  persons  of  the 
fourth  part,  reciting  that  A,  and  B.  were 
possessed  of  a  certain  colliery  for  the  residue  of  I 
a  term  of  42  years,  with  ftill  powers  of  working,  | 


&c.,  and  had  proposed  ts  divide  the  colliery 
and  works  into  eighteen  shares  of  4000/.  eacb> 
and  that  they  agreed  to  sell,  and  the  severe- 
persons  parties  thereto  of  the  third  iiart  had, 
agreed  respectively  to  purchase  so  many  of  tk 
shapes  respectively  as  were  set  opposiXetkir 
mspectiv^  names,  amountiog  altosether  ^  fit- 
teen  shares  therein,  at  the  said  price,  the  other 
three  eighteenth  shanos  beii^  retained  byi. 
and  B.,  atad  thst  each  of  the  parties  thereto  gi 
the  thffd  part  tad  paid  lOOOl.  for  each  share: 
each  of  them.  A.  and --B^  smcrtdlg  ooww^ed 
wUh  eath  nfthepaftks  thirHot^tiuiikird^ 
their  teetcHtors,  &C;,  {vsttr  «/»*),  that  they  wo^d 
produce  and  show  a  gpod  title  to  the  tem^  TO 
they  would  effectually  assign  the«»me,^ndU|3t 
they  would,  within  a  certain  time,  complete  cer- 
tain specified  works.  Hi?ftl,  thht  the  covenant  bjr 
a:  and  B.  was  a  several  coroiant  with;  each  of 
the  parties  to  the  indenture  of  the  third  pa;^ 
each  covenantee  having  such  a  separate  intcregi 
m  the  subject  niattef  of  fKe  ccft'enaiir  as  to 
ena^^him  to  sue  alon«  tipon  the  oovfnantt 
Mm»  V.  Ladkrf^  7  M-^.Q-  9^9* , 
^aseseitM :  SHagahya  assvidCo.  lU^-ia&t 
..^lecleston  ▼.  CliMdiai|i,.4  N.ev.  a^.M^tWa*^ 
Saund.  153 ;  «  Keble,  3389, 347,  38d.  S.  C:; 
Owston  V.Ogle,  5  Mann. &  RjO/SOiidW-i^J 
East,  538 :  ^erf  ante  T^Oswes,  10  B.  k  C.  410  \ 
5  Man .  &.RyU  199 ;  James^i^.  Eq^frS  LT*" 


«45 ;  f  IVfarefe.  195;  5  Price,  53f3; 
Park,  1 J  M.  ik  iY.  Ii6. 


ittVf, 
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ciiJSTOir  licTriw, 
9t^n)mpm.:  ....  -  .^T*",  .V- 

Consiruction.^k  deed  of  ,hsW^niehtl^ 
of  all  his  personal  estate  and  effects  whatsow 
to  trustees  for  the  benefit  ^  preAitprt,  !»«• 
a  deed  of  wsigmnent  of  leasetiiiSW  premis^ 
made  to  A*  by  way  of  mort^^i  Vlth  ppwd;q| 
sale.  '*.'■'■.  ,1     . '' . 

Erojmres.^A.  executed  to  B.  tfUd  C.  adttd  w 
trust  (for  the  benefit  of  creditors,  ifurportioi© 
be  made  between  him  on  the  first  part,  »•  wAy* 
of  the  second  part,  andthe  several pthcr  P«rt^ 
whose  name^  i^nd  the  amount  6f  ^htis^  debtt 
were  iiei  out  in  a  schedule  thereunto  ^WjexM, 
being  creditors  of  ^.,of.lhethtrtf  part;  Atths 
time  of  its  execution  by,  4.,  tb^h  wai  no  iche- 
dula;  annexed  j  wbe»  ^t  Waf  prq^ced  w  ««• 
dence,  (in  an  aietion  of  trover'  pv.-i.  P%^^  * 
and  Q,  for  a  mor^W  deed  /oJleged'  t9  ^^ 
passed  toder  it,)  it  had  a  schedule  snwef 
consisting  of  the  sigHaturea  6f  certain  of  hu 
creditors,  soto^bf  which  tarf^eanawcdJMy 
others  had  no  sums  set  against  them.  ^^ 
that  the  deed  wamot 'owidad  thereby.  Wm 
V.  fi^etpont  14*  M.  &  W.  47-.  See  .«W^' 
CcJMi,-  3  M.  &  W.  343 ;  Weeks  v.  V^Mrf* 
14  Eft8t^.668  ;  Hikison  v.  Beoett,  5  Biog.  30S; 


DKVA«m«lVk 


See  BxsGiUors. 


Agitij/iMlJXgmt  ^  €a»99  i^Commm  Lam  Court*^ 
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lUftramt  oh  aHen^iim*'^  A.  deriscd  his 
eopyhM  and  real  e«tate«  to  fi.,  bk  hein  and 
«s«irp^;  bdt  <Mn  ease  B^^all  depart  tbis  life 
iritiKmtleaTiiiK'  any  iaeae  of  hit  body*  la^futty 
bfflotteiy,  Am>  Ihrin^,  or  being  no  ificb  iamie, 
and  S,  shall  not  have  disposed  and  parted 
with  his  interest  of,  m,  and  to  the  sitid  eopyhold 
f«tat^/"then  be  devised  the  same  nnto  and  to 
the  use  of  C.  her  heirs,  and  assSghs^  Htldy  that 
the  fitfitation  over  to  C  wa8>  valid,  and  took 
effiecton^e  death  of  B;  without  iaaoe*  and 
vithoat  having  paffed  ^h  his  interest  by  snr 
reiid^  or  by  de«d.in  hie  bfeiiine^  and  thai  a 
testamentary  disposition  by  A,  was  inopeniive* 
!he  d,  Sievenon  v.  Oimtr,  1  C  B.  U^ 

BVIDXNCB. 

See  BankUiff   Cmp^s   LiM:    Bhmffj 

.  [The  o^  taming  solely  or  mably  on 
qaestioas  o£  evidoDce.  ^1  be  eksaed  sej^arately 
in  aaubseqneni  ntimber;  but  ibk  deciebAi 
Wrefe^d  to  are  of  a  niized  kind,  and  bare 
Wen  pbeed  ui'tbis  seetian  to  wiucb^tlic^  prin- 
oipafly  relate  J 

.IJerriirttetef,— rri  assumpsit  l^y;!^.  aganist  B,, 
C.  and  x7.,'a8  el^ecutrix'  .and  ^  executora  of  E,, 
for  a  debt  dae  from 'B.,C,  and  D.  severally 
pleaded  f2me  odbMHrir^ir;  except  as  to  383/. 
<t.  7d.,  and  also  except  as  l»  eer^ltl  giodf  of 
tb  valne  of  4^1/.  l^t  ¥t  ^->  «gn^  }^^%' 
meat  for  1280/.  13«.  to  be  levied  ;  as  to  865/. 
Of.  lii,  of  the  aaaeta  confessed,  and  as  to  die 
residue,  of  assets  in  JkiwNU  Under  a/./a.  the 
Sp^t  mdnced  $00/.  gs.&d^  B.  gave  a  cheque 
^i'**^)fe""^  ^^  whom  the  383/.  6*.  id. 
^0  bm  qeposited,  wbich  Was  dishonoored, 

HeZ(f,l)Af  B.  was  boUnd  by  her  adttission 
thai  Ac  money  was  in  her  liahd^,  and  conse- 
^tntlv  was  guilUr  of  a  devastavit  to  the  amount 
im,6sSd. 

cMSIbj  that  B.  was  liable  tot  no  more  than 

WOi  iiiTi'd.,  in  respect  of  the  goods.      Cooper 

tT<^W;5M.&G.9W. 

C$an  cile4 :  Omnt  r^  Tvlor,  ^  M,  &  G.  886 ; 

Whestleyv.  Lane,  1  Wiqs.  Saund.  fl96,  n.} 

iWiog  T,  Peters,  3  J.  R.  685;'  Leonm^  r. 

Simiwon,  «  New.  Cm,  17l5;  t^^Scott,  33^  ;  Pil- 

iberV;  Wtlfer,  1 1fr.&  Vr/6Br9 ;  5  DeWT.  F.  C. 

315^(  Rtfelr  v.  leiglite^,  1  Mk;  390;  1  Ld. 

^if  m;  S90  ;1  C^oW.  Rep. 87 ;  Brf ii]|f>V.  Peeem, 

*'3T,4t:M6t  Skeltonv,  HawUnr^l  Wtb.efi8. 

'     BtwfaBvrr.MwosTj  t  Wrne.  Sanad.  4Qt, a; 

iMBsed. V.  gkspfeotff  S Hr.  Ca*  176 ;  JSaatt, 

'^i'   ■  "•  •  ■.      .     I     .•.••-.  .     ^   »     1     .  . 

Coasfdettf/iSn.— B,  give  to '^.  the  following 
Ruarantecj-r**  As  you  are  about  io  entler  upon 
tianiactions  itf  business  with  C,  with'  whom 
yonhave  already  had  dealings,  iti  the  cOttrseof 
y^^^  C*.  may  frosq|uneto,tiiiie  become  largely 
iBOebted  to  you ;  in  consideration  of  yonr  doing 
M>,  I  hereby  agree  to  be  responsible  to  you  for, 


and  gnaiantee  to  you  the  payment  of  any  sums 
of  money  which  €.  now  is,  or  may  at  any  time 
be  indeoted  to  you,  so  that  I  am  not  called 
upon  to  pay  more  than  the  sum  of  2,000/.*' 
Iiiere  had  been  considerable  dealings  between 
A*  and  C.  prior  to  the  date  of  the  guarantee, 
consisting  of  loans  of  money,  payments  made 
for,  and  goods  supplied  to  u.  by  ^..  the  credit 
upon  which  had  not  then  expired,  and,  those 
dealings  bad  been  to  a  small  extent  since  con- 
tinued. HM,  that  the  guarantee .  disclosed  •  . 
sufficient  oonaidenation  for  the  payment  as  well 
of  the  paal  as  of  the  future  debt- 

The  declaiatioa  alleged  the  existence  of  prior 
deidings  between  As,  and  C.  of  the  three  de- 
scriptions above  mentioned,  and  then  went:  on. 
to  state,  that,  in  consideration  that  i(*.woo)d 
oontintie  ancb  dealings  ea  aforesaid  with  C»»  B. 
prosnioed  A^  to  be  reaponsible  ior,  and  to 
gnara&tee  the  payment  of  aog  aume.  fd 
money  whieb  C«  nen  was,  or  altftiiy  l^me  Ibefii^ 
afterndght  be  indebted  to  A*  in  tbs;  ooufse  im6 
•nch-  defikigs  aa  aforeaaid,  tka^  U  t»  jayi  •easedl 
M  rttpaet  of  iht  mM.smna  qf^momi^  99  ii0U  atif 
admmead  •»  ortdiita^^fanBaidy  oftd  of  tk^amd 
nmsqfmomff  $o  pmd,  Mdoa^  md  aapendadtm 
aredU  09  tfort9aifi,amd  af  tha  0id  (f$qdsBQ9M 
<M.  C99dii  09  .^fon9oid,  and  phkh  ¥09ffocHm 
enAtiwore^wkoUif  mmMpind  as  ofintiaU  at 
ikoHtu  oftke  ouAinji  qf.  tkt  ^9aid^fronm9,^,oo 
o/fft  tn  rei^pec^  of  9tlek  deoMMf  so,  to  b^.pm* 
tkmeda9  inforetaJc/, Iso  that  C*  should' no*  bo 
oaUedoato]»y»are.than2»000/.  .lieU,.lfait 
tiierB.  ipas;  no  vManoe  betweeu  the  dccknm 
tMH  and  tbe:«K>ofs;  and  that  the  dBchnnitioil; 
was  good.    /oAfiafoiiv.iVtcMde»lC.Bwd$l;^ 

Cases  citell :  Wood  vl  BMndn,  9  Or:  a^'5.  M; 
Raikes  V.  Todd.  1  P.  &  D.l38( »  Ad.ft'RUis, 
646$  Resielt  t.  MIoeeley,  3  Bitb&.k:iiimpUl ; 
0  J .B.  Mooee,5f  t ;  KenMi«ray.¥. TAiSliVwi,  5 
M.  flp  W.  498 ;  Wtio  v.  Waltei«;6  fitet,  10 ;  1 
J.  P.  Saltb,  199 ;  Ssonders  v.  Wakefield.  4  B. 
ft  AM.  595 ;  StSdt  ^.  Lill.  9  Bast^ 348  \  Jarvis 
V.  Wilkiiis,  7  M.  AW.  410;  :Neirberry  v. 
ArmMnmg,  6  Bhig.  tOi  z-O  M.  ft  P.  509; 
Hawes  r.  Arinstroog.  1  New  •Cjkseik  761  ;  1 
Seott.  661  ,<  James  v.'  Williams,  5  B.  &  Ad. 
1109.  '..'." 

IMtUltAlfOB.  '  .  ;  ' 
CoHesialswwf.'^Asmmpalt  on^ai)6Kojr  of  aa« 
enranee  on  life,  <Me  of  the  tenns  of  which  was, 
that  it  should  be  roid.  if  any  thing  stated  by  the 
assured,  in  a  declaration  or  statement  given  by 
him  to  the  directore  of  the  insurance  company 
before  the  eieeution  of  the  policy,  shotdd  bo 
untrue.  In  this  deckration  the  assured  stated 
that  *'  he  was  at  that  time  in  good  health,  and 
not  afflieCed  with  any  disorder,  nor  addicted  to 
any  habit  tending  to  shorten  life ;  Uiat  be  had 
not  at  any  time  been  aOicted  with  insanity, 
ropture,  gout,  fitSj  iqplopejnrt  palsy,  dropsy, 
dysentery,  scrofula,  or  any  affection  of  the  liver  i 
^at  he  had  not  had  any  apitting  of  blood,  con* 
snmptive  svmptomsj  asthma,  cough,  or  other 
affection  of  the  lungs;  and  that  one  7.  IT*. wat 
at  that  time  his  nsual  medical  attendant."  The 
declaration  in  the  canae  averred  the  truth  of 
this  dechnition  and  statement  of  the  assured* 
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AMai^&iDiffett€faue$t  Commem Ikao  ComU^ 


Ihe  defendant  pleaded  pleaa,  respectively  bL\ 
laging,  (1  to  5,)  that  the  said  declaration  and 
statement  of  the  assured  was  antme  in  this — 
that  at  the  time  of  making  it  he  had  had  spitting 
of  blood,  consumptive  symptoms,  an  afiection 
of  the  lungs,  an  affection  of  the  liver,  and  a 
cough  of  an  inflammatory  and  dangerous  na- 
ture ;  6thly,  that  at  that  time  he  was  afflicted 
with  a  disorder  tending  to  shorten  life  ;  7thly, 
that  he  was  not  at  that  time  in  good  health ; 
and  8thly,  that  he  had  falsely  averred  therein 
that  T.  W.  was  his  usual  medical  attendant. 
Issues  were  joined  on  these  pleas.  Held,  that 
the  plaintiff  was  entitled  to  begin  at  the  trial, 
the  issue  on  the  seventh  plea  (and  semble,  on 
the  other  pleas  also)  being  upon  him. 

The  defendant  proved  at  the  trial,  that  about 
four  years  before  the  policr  was  effected,  the 
assured  had  spit  blood,  ana  had  subsequently 
ttdiibited  other  s vmptoms  usual  in  oonsomplive 
sabjects;  and  that  he  died  of  oonsomptum 
three  years  after  the  date  of  the  policy.  The 
judge,  in  summing  up,  read  over  the  several 
issues  to  the  jury,  and  in  the  coarse  of  it, 
stated  to  them,  that  it  was  for  them  to  say 
whether,  at  the  time  of  his  making  the  statement 
set  forth  in  the  declaration,  the  assured  had  had 
8U9h  a  spitting  of  blood,  and  such  affection  of 
the  lungs  and  inflammatory  cough,  as  would 
have  a  tendency  to  shorten  Ufe.  HM,  that  this 
was  a  mis-direction;  for  that,  altiiough  the 
msre  fact  of  the  assured  having  spit  bkM>d 
would  not  vitiate  the  policy,  the  assured  was 
bound  to  have  stated  tnat  net  to  the  insiiraoce 
companv,  in  order  that  they  might  make  in- 
quiry Aether  it  was  the  result  of  the  dite&Me 
called  spitting  of  blood.  Gtmch  r^IngaH  14 
M.  &  W.  96.  See  Carierv.  James,  1  M.  &  R. 
261,  6  C.  &  P.  64;  Hwekman  t.  FermU,  3  M. 
&  W.  505;  RavUtuv.Deiborous^K^C.kV. 
325. 

And  see  Ship,  3. 

LANDLORD  AND  TSNAIIT. 

Yearly  rent, — By  a  memorandum  in  writing, 
A,  agreed  to  let  to  B.  a  house  "  at  a  yearly  rent 
of  SOZ.,**  with  a  proviso  that  A,  should,  **  in 
consideration  of  the  yearly  rent  as  aforesaid 
being  duly  paid,"  give  B.  quiet  possession  of 
the  said  hoiise ;  and  B.  agreed  to  ^pay  the 
aforesaid  rent  of  502.,  and  lul  taxes/'  &c.  The 
memorandum  then  concluded  thus  ^~''  Like- 
wise  tiie  stable  and  loft  over,  now  occupied  by 
H.  at  a  further  rent  of  25i.  per  annum,  to  be 
paid  on  the  usual  quarter  days."  HM,  by 
Goliauuh  CresiweU  and  Erie,  J.  J.,  AbaenU 
TMUd,  C.  J.,  that  the  reservation  of  quarterly 
payments  applied  oa]^  to  the  25/«  rent»  and  not 
to  the  bOL    Coomber  y.  Howard,  I  C.  B.  440. 

fi.  Tenameyfmm  yaar  to  year. -«  Defendant 
bang  tenant  from  year  to  year  at  a  given  rant, 
the  rent  was  raised  at  the  termination  of  one  of 
thejearsy  by  consent  of  landlord  and  tenant 

Aid,  that,  if  this  created  a  new  contract,  it 
most  be  a  contract  to  hold  on  the  old  terms; 
and  that  a  contract  for  a  tenancy  for  two  years 
osrtatn  from  the  timeof  raimng  the  rent  could 
sot  be  inferred  (in  defenlt  cl  additional  evi- 


dence), even  on  the  aswimptbn  that  an  original 
contract  for  a  tenancy  from  jrear  to  year  creates 
a  tenancy  for  two  years  certain.    Doe  d.  ]d<mck 
V.  GeekU,  5  Q.  B.  841. 
Cases  ated :  Dod  d.  Bedfofd  ▼.  Kendriek.  M.  S. ; 

Stead  V.  Dawber,  10  A.  &  £.57  ;  Manh«Ur. 

Lynn,  6  M  &  W.  109 ;  Cuff  t.  Penn,  1  M.  & 

S.  31 ;  Doe  d.  Chadborn  v.  Green,  9  A.&  £. 

658;  9  A.  &  E.  661,  note  (d) ;  Doe  d.  Clark  t. 

Smaridge,  Q.  B.  Trin.  Vac.  1845.     . 

3.  2Vb<ic«  to  gsi^.— A  notice  to  quit  ahoiue 
hdd  b^  the  plaintiff  as  tenant  from  year  to  year, 
was  given  to  him  on  the  l7tli  June,  1840, 
which  required  him  to  quit  the  premises  "on 
the  nth  October  now  next  ensuing,  or  socb 
other  day  and  time  as  his  said  tenancy  might 
expire  on."  The  tenancy  had  commenced  on 
the  11th  October  in  a  former  year.  Held,  that 
this  was  not  a  good  notice  for  the  year  ending 
on  the  11th  October,  1841.  MtUs  v.  Goff,  U 
M.  &  W.  72.  SeeDoed.  Duke  qf  Bedfardr. 
Kightley,  7  T.  R.  63;  Doe  d.  Lord  Hmtkg- 
tower  T.  CuO^ord,  4  D.  &  R.  248;  Leed  ▼. 
BsOey,  6  Price,  604. 

LSABS. 

S/owp.— Where  a  piece  of  land  was  deoiiied 
for  ninetv-nine  years,  at  an  annual  rent  of  8^ 
and  the  lease  contained  a  covenant  that  the 
lessee  should,  within  a  year  from  the  granting 
of  Uie  lease,build  a  dwelling-house  on  Uieland, 
and  expend  the  sum  of  150/.,  at  the  least,  upon 
it:  Held,  that  a  stamp  of  1/.  was  sufficient. 
Nkholls  V.  Cross,  14  M.  &  W.  42. 

And  see  Cooeiumt,  1 ;  Monaif  had  t»d  n- 
3. 


LBOACT. 

^lyes.— Where  a  party  entitled  to  alegacj 

under  a  will,  has  a  claim  against  the  testator, 

which  he  conceals  frwn  the  executor  until  sfta 

he  has  received  the  legacy,  he  cannot  aftervardi, 

in  an  action  against  the  executor*  object  that 

the  amount  of  the  legacy  was  not  paid  in  adut 

*«fy^^^^^  of  administration.     Siroud  v.  S/nnM^ 

7M.  &G.417. 

Cssce  eitedi  Ri^«ds  v.  BtDwiw,  3  K.Ca.  4^; 

4  Scott,  f6t ;  Ricfaardsoii  v.  GreeK,  S  Adu 

65  ;  HincbclifTe  v.  Hinchliffii,  3  Ves.  jucu  529. 

LIB  XL. 

Mis^^dktctum.'^ln  an  action  for  a  Bbd,  m 
the  form  of  an  advertisement,  charging  the 

Elaintiff  with  fraud,  and  offering;  a  reward  for 
is  apprehension,  evidence  havmg  beep  given, 
with  the  consent  of  the  defendant  s  counsel,  of 
anrests  of  tiie  plaintiff  ia  consequence  of  toe 
advertisement,  after  ike  easMenoemail  ^  <^ 
actum,  it  was  held,  that  the  defendant  com 
not  afterwards  complain  that  the  judge,  mha 
summing  up,  did  not  expressly  tell  the  jorf 
that  they  were  not  to  take  those  arrests  loto 
their  consideration  in  estimating  the  dsmagM 
for  the  KbcL  GosUn  v.  Corry,  7  M.  &  G.  Mj. 
See  HandUon  v.  Frere,  2  Wms..  Saund.  171  »>• 

MALICIOUS  PROSnCUTION. 

JiM-iKfscffofi.— On  the  trial  of  an  action  fe 
malidously  indicting  tibe  pkantiff  for  an  issaiim 


JiuilEyfical  UUgmi  tf  Casei  t^Commtm  Law  Couirtt. 
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theiacts  proved  were  u  follow':— -Tlie  defendant 
came  to  the  house  of  the  plamtiff  (which  was 
let  oat  in  sets  of  chambers)  to  inqnire  for  a  per- 
son who,  he  said,  lired  there,  but  being  informed 
that  no  such  person  lived  there,  used  abusive 
language,  and,  on  being  required  by  the  plain- 
tiff to  go  away,  laid  hands  on  him,  upon 
which  the  plaintiff  forced  him  out.  There  was 
contradictory  evidence  as  to  the  degree  of 
force  used  by  the  plaintiff  in  doing  so.  The 
defendant  indicted  the  nlaintiff  for  an  assault ; 
the  bill  was  found,  ana  the  indictment  tried, 
and  the  plaintiff  was  acquitted.  On  the  trial 
of  the  action,  the  learned  judge  directed  the 
jury,  that  if  the  defendant  preferred  the  indict- 
maxt  with  a  consciouBness  that  he  was  in  the 
wrong  in  the  transaetion,  there  was  no  reason- 
aMe  or  probable  cauee  for  the  indictment. 
Held,  that  this  direction  was  subatantiBlly 
coirect.  HitUom  v.  Heather,  14  M.  &  W.  131. 
See  Fisk  v.  Seott^  Peake,  135 ;  Sutttm  v.  John- 
tUme,  1  T.  R.  493 ;  Biaekford  v.  Dod,  2  B.  & 
Ad.  179. 

MA8TSR  AND  8SRVAMT. 

Hbinf, — ^The  rule»  that  an  indefinite  hiring 
is  a  hirmg  for  a  year,  ie  not  an  inflopble  rule 
(tflaw;  it  must  be  considered  in  connection 
with  the  circumstaacea  of  the  particular  case. 

A,  was  engaged  as  editor  of^a  new  periodical 
publication  by  B,,  at  a  salary  to  be  paid  weekly. 
The  publication  was  abandoned  hj  B,  soon 
aiker  its  commencement.  In  an  action  hy  A, 
against  B,  for  dismissing  him  before  the  termi- 
nation of  a  year,  a  uaa^  was  proved  that  such 
a  hiring  was  annual,  with  regard  to  established 
perioficais.  Held,  that  the  jury  were  properly 
directed  to  consider  whether  such  usage  was 
ap^cable  to  a  newly  tCaited  publication. 

iVhentbedefendaBthasavfltdktiipdD  two 
imesy  e^ch  of  which  ff  aca  to  the  whole  cauae 
Q|action,and  theveidict  upon  one  of  tifaoaa 
imies  is  unaatastelory,  aware,  whether  a  new 
tBslwinbe  granted,  ima  thereby  the  delend- 
af  8  verdict  upon  the  other  iasoe,  aivaided. 
BaMer  v.  Nurse,  6  M«  &  6.  935. 
Cmsb  dtod :  SoeHfaig  v.  HimtiBgfieM,  1  C.  Iff. 
k  R.  SO;  Nflwiui  v.  Albett,  5TyTWh.709; 
tC.  M.&  R.S4;  1  Gale,  Exefa.  7f ;  Fewcet. 
T.  Cuh,  5  fi.  &  Ad.  904;  3  N.  A^  M.  177; 
Beeston  ▼.  CoUyer,  4  Bisg.  309;   IS  J.  B, 
Hoore,  55S ;  Kex  r.  Seacroft,  S  M.  &  S.4Si 
Bex  r.  InhabitanU  of  Lyth,  5  T.  R.  9S7. 

MINING  ttlOHTS. 

To  a  declaration  in  case  for  digging  mines 
oeer  the  foundations  of  plaintiff^s  dweUing- 
hoQse,  without  leaving  due  support,  so  that  the 
foundations  were  injured,  ana  the  dwelling- 
house  sank  in  and  was  in  danger  of  falling, 
defendant  pleaded,  that  the  cUirelling-house, 
fiom  time  whereof,  8ec.j  was  part  of  the  manor 
of^.,  and  was  situate  in  a  township  witlun  the 
and  manor  ;  that  the  Queen  was  seised  in  fee 
€f  the  manor,  and  of  the  mines,  collieries  and 
aeams  of  coal  therein ;  and  that  she,  and  all 
whose  estate  she  had.  Sec,  and  tfadr  tenants, 
nd  tiiose  to  whom  she  or  they  have  granted 
l^SB  to  mine,  from  time  whereof,  &e.,  have 


been  used,  &c.,  and  of  right  ought,  &c.,  to 
work  the  said  mines,  collieries,  &c.,  under  any 
messuages,  dwelling-houses,  buildings  and 
lands,  parcel  of  the  manor,  and  within  the 
township,  and,  for  the  purpose  of  working  the 
said  mines,  collieries,  &c.,  to  dig  and  make 
under  ground  all  such  mines,  pits,  &c-,  under 
the  said  messuages,  dwelling-houses,  buildings 
and  lands,  or  any  p»rt  thereof,  as  might  from 
time  to  time  be  expedient  and  necessary  for 
that  purpose,  and  out  of  the  said  mines,  &c., 
to  get  coals,  &c.,  and  carry  away  and  convert 
the  same,  doing  no  more  than  necessary  for 
the  purpose  aforesaid,  and  paying  to  the  tenants 
and  occupiers  of  the  surface  of  lands  damaged 
thereby  a  reasonable  compensation,  when  de- 
manded, for  the  use  of  the  surface,  or  any 
damage  occasioned  thereto  in  and  about  the 
working  of  the  mines,  collieries,  &c.,  but  with- 
out mfdiing  compensation  in  respect  of  the 
surface  on  any  other  account,  and  without 
making  compensation  for  any  damage  occa- 
sioned to  any  messuages,  dwelling-houses  or 
other  bmldings,  within  and  part  or  parcel  of 
the  manor  by  or  for  the  purpose  of  working 
the  said  mines,  collieries,  &c.  Juslificataon, 
stating  that  defendant,  as  lessee  and  grantee  of 
the  Crown,  committed  the  alleged  grievances, 
&c.,  in  exerdae  of  the  above  right,  doing  no 
more  than  was  necessary  for  the  purpoaea 
aforesaid.  Held,  that  the  prescription  was  void, 
as  being  unreasonable.  . 

•Riat  a  custom,  shnilarly  pleaded,  was  voul 
on  the  same  groond.  .  , 

That  the  right,  if  mamtainable  m  itself,  migt» 
harc  been  pkntded  in  virtue  either  of  prescnp- 
tion  or  of  custom.  ,  .      ,  n 

And  that  k  might  have  been  claimed  aa  weU 
against  copyholders  as  againat  tenanteof  cns- 
tomary  freehold.  HOtam  r.  Earl  GransnUe, 
6Q.B.701. 

Cases  cited:  E.  ofralmonth  T.Thomas 3 Tyrwh. 
S6;  S.  C.  1  Cro.&  M.89  ;  FoUet  r.  Troake,« 
Ld.  Ray.  1186 ;  Partridge  r.  Scott,  S  M.&  W. 
SSO;  ai4  Acton  r.  BlunSel!  IS  M.  &  W.  3S4, 
3W;  Wyntt  v.  Hamsoa,  S  B.  &  Ad.  871; 
Dodd  r.  Hol«e,  1  A.  &  E.  4«$;  Hatna  v* 
RydiDg,  5  M.  A  W.  dO;  Uud  Pelbam  v. 
PkkeragUl,  1  T.  E.  660,  see  p.  667 ;  Btiwn^ 
▼.  Taylor,  10  Eaat,  189  •,  Paddock  v.  Forrtsteiw 
S  Mann.  &  G.  903 ;  E.  of  Cardiwn  ir.  Anmt- 
age,  S  B.&  C.  197  ;  Tyaon  r. Smith,  9  A. &  E. 
Se.  (in  Excb.Ch.)  affirming  the  judgment  m 
Q.  B.,  S.  C;  6  A.  at  E.  745;  Batesoa  v. 
Crimen,  5  T.  R.  411 ;  ClaAaon  ▼.  Woodhoose, 

5  T.  R.  41S.  S.  C.  3  DooK.  IW?  1^<»*«^  ▼• 
Hemmett,  5  T.  R.  417 ;  ^•^J'J*^^'^ 
Dowl.  Ac R.318 ;  flwadbentv.  Wilkes.  Wfltaa. 
S60;  aao  Clayton  r.Cortiy,  A.  &  E-*^*t  A*- 
l6tt V.  ElUa.7B.&a346;  D.dmu  Mef 
FalmwthT.  Aldei«»«  1  M.&  W.S10,S.  C.% 
Tyrwh.  &  Gr.  543 ;  Rogers  w.  Brenton.  argued 
in  Q.  B.  a3rd  Jan.  1845;  Hix  t.  Gardiner,  S 
Bulit  195 ;  Tyson  y.  Smith,  9  A.  &  E.  4Sf  ^ 
MiUe  V.  Benet,  Year  B.Trin.  S  H.4,  S4  B.  pU 
20 ;  Doe  d.Grabh  t.  Earl  of  BorlingtoQ.  6  B. 

6  Ad.  507, 510 ;  Bishop  of  London  t,  Mereera 
Company,  S  Stra.  985,  931 ;  Fletdier  ▼.  Pog- 
gon.3B.&C.l9S;  Tyaon  ▼.Smith,  9  A- A  E. 
4S1 ;  Bfoedbeot  r,  WifreB,  Willaa,  160 ;  Bad- 
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ger  T.  Ford.  S  B.  &  Aid.  133 ;  Arlett  r.  Ellis, 
r  B.  &  C.  365;  ^d%w  v.  Ford,  7  B.  &  C. 
346 ;  Harm  v.  Ryding.  5  M.&  W.  60 ;  Flight 
V.  Thomas,  tO  A  .&  E.  A90 ;  Potter  r.  North,  1 
.  Ventr.  S83,  S.  C.  1  Saund.  350;  Dewell  t. 
Sanders,  Cro.  Jac.  490;  Foprler  v.  Sunders, 
Cro.  Jac.446;  Wyrley  Can.  Co.  ▼.  Bradley,  7 
East.  368  ;  Earl  of  Lonsdale  T.^Liltledale,  3  H. 
Bl.  267,  «99  ;  Lord  Pelham  r.  Pickersgill,  1 
T.  R.  660;  Bourne  ▼.  Taylor,  10  East,  189; 
Paddock  ▼.  Forrester,  3  Man.  &  G.  903 ;  Earl 
of  Cardigan  v.  Armitage,  S  B.  &  C.  197; 
Bateson  t. Green,  5  T.  R.411 ;  Arlett  v.  Ellu. 
7  B.  fit  C.  365.  373  ;  Hilton  r.  Earl  of  Gran- 
ville. 1  Cr.  &P.283;  Clarkson  ▼.  Woodhoose, 

5  T.  R.  41S;  Folkard  v.  Hemmett,  5  T.  R. 
417 ;  Place  r.  Jackson,  4  Dowl.  &  R.  Sl8  ; 
Harris  r.  Ryding,  5  M.  &  W.  60 ;  Hincbliffe 
T.  Earl  of  Kinnoul.  5  New.  Ca.  1 ;  Earl  of 
Cardigan  ▼.  Armitage,  S  B.  &  C.  197 ;  Harris 
r.  Ryding,  5  M. &  W.  60 ;  Flight  ▼.  Thomas, 
10  A.  fie  E.  590;  Partridge  r.  Scott,  3  M.  fie 
W.  ft 0 ;  Hilton  r.  Earl  of  Granville,  l  Craig 

6  P.  J83,  X9« ;  Broadbent  r.  Wilkes,  Willes, 
360;  Wilkes  r.  Broadbent,  1  Wils-  63,  8.  C. ; 
%  Str.  1JJ4;  White  r.  Sayer,  Palm,  til; 
Paddock  y.  Forrester.  3  M.  Ik  G.  903 ;  Arlet 
T.  Ellis,  7  B.  fie  C.  346 ;  Folkard  r.  Hemmeti, 
5T.R.  417. 

'  UIBDIBBCTION. 

See  Insurance 2  Libel:  MaUeiotm  Proseen- 
Uon. 

MONEY   HAD  AND   RSCBIVSD. 

1-  'SRwyifttf.-^D.  was  appointed  bydeed  bythe 


pUdntifi;  the  mortgagor  ofan  estate,  and  P.  the 
mw-teagce,  to  receire  the  rents  of  the  estate ; 
and  by  the  terms  of  the  deed  he  was,  after  al- 
lowing for  taxes  and  repairs,  to  hold  all  the 
fetnaining  rents  in  trust  for  the  purposes  Uiere- 
in  specified,  vis. :— 1st,  to  pay  taxes ;  2ndiy^ 
the  costs  of  collection;  Srdly, . a  commission; 
4thly,  preminms  in  a  policy  of  insurance  ;  and 
Ustly,  to  apply  the  surplus  in  or  towards  satis- 
faction, on  the  6th  January  and  6th  July  in 
each  year,  of  the  accruing  interest  on  the  prin- 
cipal money  secured,  and  to  pay  the  ukmaie 
fvrphie,  if  any,  to  the  plaintiff;  with  a  proviso, 
that  if,  on  the  6th  January  or  6th  Juljr,  he 
jhould  have  rents  and  profits  in  hand,  it  should 
be  kwfiiil  for  him  to  retain  the  whole  or  part 
for  the  purpose  of  paving  the  premiums  in  that 
year  on  the  policy  of  insurance.  D.  did  not 
execute  the  deed.  Held,  that  D.  was  not  bound 
by  the  terms  of  this  deed  to  pay  the  surplus 
emisiing  on  each  6th  January  and  6th  July  to 
Uie  plwntiff,  and  therefore  that»  although  he 
had  a  balance  in  his  hands  on  either  of  those 
qays,  after  payment  of  the  'half-yearly  interest, 
he  was  not  liable  (the  trust  still  remuninfc)  to 
Be  sued  by  the  pfadntiff  for  money  had  and  re- 
ccired.     Bartlett  ▼.  Dinumd,  14  M.  k  W.  49. 

Cases  eited  t  Roper  ▼.  Holland,  3  Ad.  fie  E.  899 ; 

4  N«F.  &  M.  668  ;  Case  r.  Roberts,  Holt,  500 ; 
EdwMxle  V.  Bate,  13.  UwJ.  (N.  S.)  C.  P. 
156  ;  fioisbU  v.  Park,  12  M.fic  W.  146;  Set- 
rante  ▼.  James,  10  B.  fie  C.410;  5  M.fit  R?. 
t99 ;  Harrey  r.  Archbold,  3  B.  fie  C.  6t6 ;  5 
D.  &  R.  500 ;  Powell  t.  Rees,  7  A.  fit  E.  496  ; 

5  Hw^U  P. 471 ;  Gtlbert  ▼.  Dyneley,  3  W.  fit 


G.  li ;  3  Scott,  N.  R.  364 ;  Re^on  r.  Htj- 
ward,  t  A.  fit  A.  €66  ;  Pardoe  t.  Ptfce,  13  H. 
Sl  W.289  ;  Allen  f.  Impett,  8  Taonl.  263. 

2.  Sale. — Certain  shares  in  a  joint  stock 
company  were  deposited  by  B.  with  A.,  to  "be 
sold  hf  A.  for  B.*b  accommodation.  B.  havioff 
failed  to  proride  for  the  bills,  A^  sold  the 
shares,  and'gai^e  notice  of  that  fact  to  B.,  who 
refused  to  execute  a  transfer  to  the  purchaser. 
In  an  action  for  money  had  and  receiTed, 
brought  by  A.  to  recover  th^  amount  paid  by 
him  to  take  up  one  of  the  bills,  B.  plouled  in 
bar  the  deposit  and  sale  of  the  shares.  Upon 
an  issue  taken  on  tins  plea :  HM^  that  B^wss 
entitled  to  the  verdict,  notwithstandsng  his  re* 
fusal  to  give  effect  to  the  sale,  by  exeeutiiig  a 
transfer.    Boss  t.  AfoMt,  1  C  B.  227. 

3.  When  aetim  mot  maimtamable,--'ThtjAm' 
tiff  and  defendant  respectively  were  under* 
lessees,  at  distinct  rents,  of  separate  portioM 
of  premises,  the  whole  of  which  were  held 
unoerone  original  lease,  at  an  entire  rent  Hm 
pUdntiff  having  pud  the  whole  rent  under  t 
threat  of  distress,  brought  an  action  against  Um 
defendant  to  recover  the  proportion  of  rent  doe 
from  him,  as  for  money  paid  to  hie  use :  HtU, 
that  the  action  waa-not  msintaiBable.  Ihnter 
V.  Htmt,  1  C.  B.  300. 

Cases  oited :  Cowdt  v.  Edwards.  2  B.fie  P.ftiS : 
Herbert's  ease,  3  Co.  R^p.  13  ;  ISobleadMr  v. 
Moxsy,S  B.fitC.789;  5  D.fit  R.r47:  Spes- 
oer  T.  Parry,  4  N.  fie  H.774>;  3  Ad. fit  &3S1; 
5  Mao.  fie  Gc,  759;.  Ssott  r.  fitephsosoa,  1 
Lev.  7t, 

PASTNBB* 
SteSkip,  2,4;   Banking  Cmnpany:  Cove* 
nant,  2.  . 

PATBirr. 
£Spes||S(Mi/Mm.— Letten  pailent  were  obtaiaed 
for  improvemoits  in  the  maaafactnre  of  a  ee^ 
tain  article.      The  specification  desciibsd  s 
single  impnyvement  in  the  modeof  manufBCta^ 
ing  that  article :  IM^,  that  tfaa  wu  not  aa  in- 
inconsisteiiey  invaitdating  tho  patent.    Nidnk 
V.  Haelam,  TM^ScG.  ara. 
^SaoBs  eiled :  MorgM  v.  BsawMNl^  •  If .  ft  W. 
544 ;  GiadstaaM  r.  £ari  «f  fiaadwU,  7  M.  ft 
G.  995. 1030.  (b.);  Cooke  v.  Pearae,  13  Itfr 
Jour.  K.S,  189. 

PRBSCniPTIOK. 

See  JUtms^  Rights. 

BSWARO. 

Disco»erg  ofan  qfender.'—Thn  defendants,  hf 
public  advertisement,  offered  a  reward  of  20^ 
to  any  pereon  who  would  give  such  informatioa 
as  would  lead  to  the  apf^rehension  sod  cob- 
yiction  of  the  partr  or  parties  who  4iad  broken 
into,  robbed,  ana  set  fire  to  Cheir  preiaisei. 
OneB.whom  the  plaintiff  had  takeninto  custody 
on  suspicion  of  being  concerned  in  the  offenee, 
offered  to  make  certain  disclosures^if  furnished 
with  something  to  eat  and  drink.  The  plaintiff 
coknmnnicated  this  ofier  to  a  sub-inspectqr  of 
police,  who  took  B.  to  a  public  house,  sod 
gave  him  ref^shment,  whereupon  B.  inades 
voluntary  confession,  which  result^  in  b* 
I    ! 
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coii\ictloQ  and  transportation  for  tbe  crime  in 
qaestion :  Held,  that  the  plaintiff  was  entitled 
to  the  reward.    Smith  v.  Moore,  1  C.  B.  438. 

Cisea  ciud :  Uocsmter  t.  WaUb,  4  M.  H  W. 
16 ;  WifliaiQs  t,  Carwardine^  4B.&.  Ad.  631 ; 
1  N.  &  Mv4l8  i  Putton  v.  Poole,  2  Lev.  210  j 
Week  ▼.  .l7bolt,    1,  Rolt.Abr.  fo.  6,  pK  Si. 

balk;    * 

i^  Mehe^ikad  and  reosi^ed^  a*. 

,  '  /     SET-OFF. 

imAlprnthyibe  aMfigiwefroC  A,  a  bank^ 
rapt,rfor  •  iBonejp  huL  tad  reoenred  liy  tfae^  de* 
fieQdaM|j|»Uif  ute^of  Che  plaintiffB,  aa  aasigiMes. 

Plea,  tha^  .before  the  eomtAencem^nt  of  the 
rai2f..««Ki  iiefoi«:'tbe.  defsndiBt  had  nottie  of 
aoy^ABt  of;  bft&kniptcf  committed  by  il.»  and 
be£(m».M»y«  fiaftiaQttntt  hkn^  the^dsfendaat  gave 
cra^  tov4.  io  Chfl  tnAvof  146/t  HJii,  by  accept- 
iDg»f<^r  l»i'«c«(MBaiodaliQn,  and  aA  hia  regueat 
ud  without  Taay'  oodaidarafiaiii  a  biU  of  ei^ 
cbUgeforthaJ^anoVKUch  bill  ^j  afterwaida 
andMifei  Qolic«rl»Aba.defendMit  tA  AfsYmikn 
lapkyV' indoned  i  and  negolwbed  .for.  vahie  for 
his  .own  nae  and.beaeit;  that  the:  credit  so 
given  by  the  defendant  by  Ai  vatia  oredit  o£a 
aatwa  c^«na«l]s^)yy|^«ly  toxoid  an  ;a  dM^t^  fram 
the  fiaid(4i..t^  '4^.dei^iidani ;:  that  aflanattds 
a&dtbfi^fe  thai  cftnunemcettent  of  the  t«il«itfie 
defe^daikt  was/  dbi%^  io^  paytbe^irill  to^e 
hold4Pa»  and«th«reiipl»i^«aii4itheMb)4h«^d'^. 
became  and  was  indebted  to  the  def^nd^^in 
the  nun  of  148^  I0s.'^.l^hflii9rt  the  defend- 
«!^  hid  notice  o|;,HnyX«t.oibankr)0p^¥'«qn»» 
aitfed  by  'A,  &&3  before'  any  fiat'  rfgahist  him, 
A,  delivered  to  the  defendant  bills  of  exchange 
for  100/.  and  20/.,  fbn*titarpttrf>ose  and  in  order 
th4?felieiiaefiRidadto'ttigkci«eelTe  tba^nrnm 
tbeiMfJW  dwnAeoff^.v^itlait  ttoidcfemtant 
aftcnIaidi.TCBeived  attoh  ftawunts,  and  ivaiv 
Rad)[(ani:«iUin'|r>td«Bti.off-the  mierdidlfragidnet 
theathsr }'  tfe/^/lhabtba  acocptanoe  of  the  bfll 
foribb-a^onmiodiltiai;  of  ^*  waa>«  cifedil  friv«n 
by  A,y  and  that  the  dettv^ef  lh^4wo.biUa  by 
A*  ft  Ah(94dafeiwiii)(^^or.  tha-fittrpeea  in  the 

SaromtioiMd^  was  » tseditrgiven  by  ;i*.  td^^e 
codaflL     •.      .".»'.  -J  , 
iM,  also,  that  such  mutual  credits  reiulted 
in  debu,  which  might  be  #at»off  against  each 
odier,nnderthe6Geo.  4,  c.  16,  8.50.      . 

H«A/,  also,  that  the  defendant's  set-oflT  was 
vellf^eadedinconfesslbii^tidttroidance.  Bit- 
<feK^grgaKaaliifc^iirG.  Bv-ag^; 

Ora«  ^'«tba  I'l&lirtae  V.  liifuggieitbn;  3  M.  &  W, 
30V"«  iWl.  ^.  C.  t!«;  Young  y.  no  Bnnk 
ef  ikmgal,  1  Wbere;  P.  C.  150;  1  Dea.  et'2 ; 
Wood  ir«  BWlHf,  4  M.  ft' W.  d««;  7  Dowl. 
vK;  C;.  td  « V  Giraein  «•;«  Mesley *  t  l^ew  Casea, 
|Sft;»if.M«t,  l7li'iliisaaUnfielt,6M.A  tV; 
277s:ParifQi0iT.  Pc9m«iU»M*k  Hob..5l9t 
Uoiria  .?..&, Ouilittli^  li.M.  1&.W.  977  ;  y 
DQifa.>rv^*  790j  Lasams.  V.  Cotrie,  3  Q.  & 
459 i  J  Gale  &,fi. , 487 ;SmitU.v#  Hodaoii.4, 
T.  R.  XII  i  fix  pane^Bw'le-Cook'i Bl  JL.  561 ; 
Ex  psne  vVagstaff,  li  Vea.  65;. Kinder  v. 
ButterWortb.  g  'B.  &  t.  4i  ;  9  D.  &  R.  47 ; 
SootfcWood  t. Taylor,  1B.&  Aid.  4rr. 


SHERIFF. 

Misrepresentation.^ K  sheriff  declared  in 
case,  for  that,  defendants  being  attorneys  of  P., 
who  had  sued  out  a  ca»  sa,  against  John 
Wright,  and  the  sheriff  havina  in  custody  (uik- 
der  another  ca,  sa,)  another  John  Wright  who 
was  entitled  to  his  discharge,  defendants,  weU 
knowing  the  premises,  falsely  represented  to 
the  sheriff  that  the  last  mentioned  J.  W,  was 
th&  J.  W,  against  whom  P.'a  writ  had^ issued ; 
by  means  whereof  defendants  caused  the 
sheriff  to  detain  Uie  /«  IV.  who  was  in  his  cus- 
tody, for  which  the  last  mentioned  J.  FT.  sued 
the  sheriff^  and  he  paid  money  by  way  of  com- 
promise. 

The  attorneys  pleading  not  guilty ;  evidence 
was  given  for  the  sheriff,  that  his  .  ol&cer  de- 
livered a  note  to  the  defendants'  manftgiag 
clerk  in  P.'s, action,  describing  the  John  Wright 
.who  waa  in  custody,  and  inquired  if  that  wcm 
the  Jobii  Wright  \Aiom  they  had  sued  on  be- 
half of  P, ;  and  that  the  olerk  took  the  letter 
into  the  office  where'  defendants  were,  and 
afterwards  retomed'  and  tdld  the  officer  that 
.that  was  the  'John  Wright,  neither  defi^ndants 
nor  the  clerk  at  the  time  knowing  to  the  con- 
trary. 

^Held,  b]r  the  Court  of  Queen's  Bench  vthatb^ 
on  this  evidence,  the  jury  were'  warranted  i^ 
fijiding  for  the  sheriflf;   an  action  being  main- 
tainable for  the  mitrept^entation,  ana  the  de- 
fendant being  hable,  under  the^ccnin^taitteatf* 
for  the  mis-statement  of, their  plerk. .  Alao^  jlhit 
the  action  hf,  though  the  detaiaar  was  madc^. 
aad  thfi.  money  for  compromise  paid,  by  the 
sheriff's  offioeri  and  not  by  himaeU',     ,     .:      •   < 
*  Butheldbvtha£ouTtaf£xchifq«^ChaB»beiu 
that  a  plea  alleging  that  defendant^  had  g9pi  . 
and  proper  reason  to  b^eye^  and  did  withg^^  < 
fiaith  befieve,  the  repre«entati9n  to  li»e  Uru%  w^ff  ^^ 
an  ankwer  to  the  action. 

The  Court  of  dueen's  Bench  having  gwen 
judgment  fur  plaintitfs  son  obstante  veHdict0^ 
Qu  this  plea, 

.     .      Judgment  reversed* 
JBvans  v.  ColHns,  5  Q.  B.  ^04. 
Qm^tUed  I  Umbv.Vtoe.  6MJt  W.46r4'(Ikua«  ' 
phrya  v.  Frau,  ^  hVigk^  N.  &  XHi  teimt  a. 
Ilbeiy.  10  M.  A.  W.  1 5  WyUe  v.  Biroh,  4  Q.  . 
B.  666 ;  Moena  v.  Ueynortb,  10  M.  &  W^ 
147;  Corbett  v.  Erowno,  8  Bing.  35;  Paalev.  , 
V.  Freeman,  3  T.  R.  51  j  Baily  v.  Merrell,3  . 
Bulst  94  ;  Ttpp  v.  Lee.  3  B.  &  P.  S67  ;  Fos-  '. 
ter  V.'Chariea,  6  Bing.  d96;  7  Bing.  105;  7 
Biag.  107  ;  Polhill  v.  Walter,  3  B.  6c  Ad:  114 ; 
'     '  f  meman  t.  Baker,  5  B.  ft  Ad.  797 ;  Adamaoa 
V.  Janrvia,  4  Brng.  66, 79 ;  Hamssyv.  Estoa,  tQ 
M.  ^^  W.  99  (  Adamwn  v.  Jarvis,  4  Biog.  66^ 
CrpaM9   V.  UardoeTt  C*rlh.  9^;   Medina  've» 
Stoqgfatan^rl  ^alk.  »10  \  Mols»ea  v.  Wilaon,  la .. 
A.&  £.  5il,  note  (a);  Haycraft  v.  Creaay,  S 
£«t. {)f ;  Falfer^.'  WUaoa,  ft  Q. B.  d8  ,-^  WU- 
aott  r.  ffuUer,  8  Q.  B.  68»  1009  $  Adaiascm  ^. 
'  Jarvia,  4  Bing.  66,  73 ;  Shrewsbury  r.  Blooat, 
8  M.  dB  G«  475;  Bsee  v    Holheok,t  Ileug. 
6fl4.  • 

SHIP.  \      . 

1,  t/nM^inii^tfoe<29.—.i.  chartered  a  vessel, 
of  which  J3.  was  master  and  part-owner,  for  a 
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voyage  from  London  to  Sydnejf,  for  a  Rroea  mxm 
of  lj600/.,  payable  two  months  after  clearance 
It  tie  Coslom-house.    A»  bought  goods  of  C. 
to  be  shipped  on  A,*s  own  account  on  board  the 
Teasel,  ana  to  be  pud  for  before  the  vessel  left 
die  port  of  London.    The  goods  were  accord- 
in^y  shipped  by  C,  who  took  from  the  mate 
leceipts  as  for  goods  shipped  on  C.*s  account^ 
«nd  wbkh  receipts  were  stSI  kept  by  C.    Two 
^ays  after  the  goods  were  shipped,  A.  became 
inaohrept  and  unable  to  perform  his  contract 
with  C,  and  subsequently  agreed  ^th  C.  to 
sascind  it,  and  signed  an  order  directing  B.  to 
deliver  the  goods  to  them.    The  goods  were 
^manded  on  behalf  of  C,  both  before  and  after 
the  rescission  of  the  contract,  C  offering  at  the 
■ame  time  to  nay  all  reasonable  charges  attend- 
ing aueh  re-deKvery,  and  everv  lawfiil  claim 
the  owners  might  mive  upon  tne  goods.    J9. 
cefrued  to  deliver  the    goods  to  C,  on  the 
ground,  that  they  having  been  8hipi>ed  for  the 
voyage  stated  in  the  charter-party,  it  was  the 
dn^  of  B,  to  convey  them  to  their  destination. 
BifiM,  that  assuming  that  the  property  in  the 
ffoodt  passed  to  A,  by  the  shipment,  yet,  as  A. 
had  neither  become  baidcnzpt  nor  taken  the 
benefit  of  the  Inacrfvent  Act,  but  continued  stti 
juris  up  to  the  time  of  making  the  agreement 
to  leaeind  the  contract,  by  tlie  operation  of  that 
a^^reement  and  the  ddiveary  order  gpven  hj  A. 
the  property  in  the  goods  re-vested  in  B.  either 
in  has  original  right  as  vendor,  or  as  anew  right 
derived  from  tke  assignment  of  the  vendee; 
snd  that  the  refusal  <^  B.  upon  the  ground 
atated  by  him,  to  re-ddiver  the  ffoods  after  the 
danaad  by  C.,  the  contract  w&  A,  being  re- 
«cinded,  and  tiie  offior  thm  made  of  the  psnr- 
mept  of  the  reasonable  charges  and  dl  lawful 
4lHm8,  wav  a  wrongful  eonveraon,  there  being 
nothing  in  the  terms  of  the  charter-perty  that 
«oii]d  restrain  the  charterer  from  dealing  with 
the  cargo  as  he  thought  proper,  or  prevent  him 
from  tuing  out  the  cwf^  before  the  sailing  of 
the  vessel,  or  to  entitle  the  master  to  insist  on 
<:arrying  it  to  its  destination. 
^  QutsrSj  whether  or  not   C.  derived  a  new 
right  from  retaining  the  mate's  receipt  and  the 
•demand  made  by  them  before  the  reseisnon  of 
the    contract  ?     Thonvpsfm  v.  Small,   1  C.  B. 
328.      See   Thompson  v.  TVotl,  2  Carr.  &  P. 
334 ;  6  B.  &  C.  36 ;  9  D.  &  R.  31 ;  BohtUngh  v. 
Inglis,  3  East,  381. 

Cases  cited  :  Crttven  r.  Ryder,  6  Tmunt.  433  ; 
Ruck  y.  Hatfield,.  5  B.  &  Aid.  e^'i  \  Newberry 
T.  Colvin,  4  M.  &  P.  876  ;  7  Bingfa.  190 ; 
Campion  v.  Colvin,  3  Bing.  N.  C  77  ;  3  Scott, 
338  ;  Belcher  v.  Capper,  4  Mao.  &  Gr.  50$  ; 
5  Scott,  N.  R.  tbfr  ;  Inglia  v.  Ueberwood.  1 
£ast,  515;  Paul  v.  Birch,  2  Atk.  621  ;  Faith 
V.  llie  East  India  Company,  4  B.  &  Aid.  630 ; 
Hatton  r.  Bragg,  7  Taunt.  14;  Stevenson  v. 
Blacklock,  1  M.  &  Sel.  542  ;  Gladstone  v. 
Bir^y,  2  Mer.  401 ;  3  M  &  S.205. 

2.  Partner, — Evidence.  —  Ry  an  agreement 
between  A,,  the  owner  of  a  ship,  and  B*  and  C, 
the  ship  was  to  be  placed  under  the  manage- 
ment of  JB.  and  C^,  to  load  outwards  from 
Liverpool  with  a  cargo  for  the  Cape,  Singapore, 


&c.,  consigned  to  th^  houses  at  these  serend 
ports.  Before  proceeding  on  the  voyage,  the 
captain  receivea  from  B*  &  C.  a  letter  ol  in- 
structions, desiring  him  to  proceed  on  his  le- 
ttu*n  from  Singapore  to  the  Cape»  in  vhich 
letter  was  the  following  passage  :— "  On  your 
arrival  t£ere,  yon  will  cau  upon  our  maaagixg 
partner  !>.,  and  follow  snch  directions  then  as 
he  may  ^ve  yon  regarding  snch  part  of  the 
cargo  as  is  consigned  to  his  firm,  and  which  he 
requires  to  be  kmded  there.**^     At  Singapore 

B,  &  C.  shipped  cofiee  for  London,  to  be  de- 
livered to  the  shipper's  order,  pursuant  to  bills 
of  lading  signed  by  the  captain,  and  indonei 
without  his  knowledge,  to  certain  persons  in 
London.  When  the  ship  arrived  at  the  Cape, 
the  coffee  being  found  to  be  in  a  heated  state, 
was,  by  orders  of  D.,  unahipped  and  sold.  A. 
was  afterwards  compelled  to  pay  the  consigiMB 
of  the  coffiBe  for  the  non^dslivery  thenof.  D. 
being  examined  upon  inCenrogatoriea,  expreasljr 
stated  that  he  was  not  a  partner  ^th  B.  and 

C.  In  case  bronglit  by  &  s^^nst  B.  and  C, 
for  wrongfully  tmshippaig  and  adling  certain 
effects  at  the  Cape  of  Cbod  Hope,  the  decfara- 
tion  alleged,  that  ^'the  dafendaiita,  by  thiir 
ageato,  at  the  aaid  seiwid  porta,  had  and  eitf- 
ciaed  tl»  nmnaffement  aad  direetiea,  onkiiag, 
eoBlrol  and  govemnnnl^if  lint  aaid  diip,  toiub- 
ing  and  in  nlatkob  to  the  loadiDg  and  mksd- 
ing  and  freighting  the  aame^  and  the  consifa- 
ment  and  dispeeition  of  the  outward  ad 
homeirard  earn  tberaof.^ 

HMt  that  the  deacripbon  given  of  B.  and  C. 
in  their  letter  of  iosnmdion,  wae  notcoodaBtve 
OB  them  as  to  the  poini  of  hia  being  apaitasr; 
and  that,  with  respect  to  an  ofajcotMm  tahenn 
to  the  admiaaibility  of  hia  evidteoca,  the  sfeata- 
ment  made  by  honi  in  hia  eicaininatiaD  upos 
intenrogatoriea,  bad  Ab  same  eAet  as  if  it  hid 
beoi  made  in  an  eianiinHtirwA  npon  the  Msr 


HM,  also,  that  the  aBegationin  thedechit- 
tion  88  to  the  management,  &c.  of  ^  ^^P  ** 
not  proved,  and  therefore  that  the  plaintiff  «n 
not  entitled  to  recover  upon  the  special  amooOL 

HeU  also,  that  having^  aa  alup-ownar,  the 
posseassipn  of,  and  a  special  pn^terty  in  the 
coffee  which  had  been  wrongfully  sold  at  ^ 
Cape,  he  was  entitled  to  recover  on  a  count  in 
trover. 

The  court  will  not  take  upon  themsebes  the 
office  of  a  jury,  to  draw  inferences  from  facte, 
where  such  facts  are  to  be  decided  uponw 
conflicting  testimony  of  witnesses  whose  credit 
is  questioned.  Broekbamk  v.  Anderson,  7  M. 
&  G.  295. 

Cases  eited  :  Freeman  v.  East  Indie  Coinpanj.3 

B.  &  A.  617  ;  1  Dowl.  &  Ryl.  254 ;  Aniold  t. 
Jefferson,  t  Ld.  Raym.  «75 ;  9  Salk.  654;  W. 
498 ;  HoUidey  v.  CaroeeH,  1  T.  R.  65B ;  5>m»- 
cliffe  V.  Hardtrick,  «  C.M.&  R.  1;  ^^^''^ 

C.  P.  7S9  ;  Vernoe  v.  Skipton,  t  M.&  «•  ? ; 
Greenway  v.  Fisher,  1  C.&  P.  190;  B«k« 
▼,Stubba,lMan.«cG.44;  1  Scoit,N.R.»li 
Rueaell  r.  Blake,  f  M.  &  G.  374;  «  ScoiU  ^| 
R.5745  Poole  V.  Palmer,  9  M.  A  W.7l;KeU 
V.  Naittby,  10  B.  &  C.  20 ;  GIoMop  r.  Colatf , 
1  Stark,  N.  P.  C.  25;  Parwnt  r.  Croiby,  i> 
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Dap.  N.  P.  G.  199 1  Ward  r.  Hftjdon.  f  Esp* 
ir.P.C.55f. 

3.  Jhrarimce.— Ift  ft  pdicj oq  m  teeknigiiiipt 
a  detention  for  a  reasonable  tisw  lor  the  par- 
posei  of  the  seeking  adventare  moat  be  allowed ; 
aid  wbether  the  time  ia  zeasonable  ia  to  be  de- 
termined by  the  state  of  things  at  tha  pert 
wbere  the  ship  happens  to  be.  A  ship  inawed, 
with  liberty  to  toucn^  stay,  and  trade  at  several 

5  oris,  arrived  at  one  of  them  on  the  3rd  of 
one,  when  some  necessary  repairs  were  done 
to  her.  On  ^e  2nd  of  September  she  was 
mdy  to  take  in  cargo>  but,  owing  to  the  state 
of  the  freight-market  and  other  difficulties,  no 
cargo  was  put  on  board  till  the  10th  of  January 
following.  HM,  that  the  delay  was  not  un- 
TeaBonable,  so  as  to  amomit  to  a  deviation. 
PkOfyir.  hvmg,  7  M.  &  G.  325. 

Cumdfd :  BeaaoD  v. Chapmin, eit.AG, 79t ; 
Hetculfe  V.  Perry,  4  Campb.  193 ;  Mount  v. 
Inkinsy  8  Bing.lOS;  1  M.  Sl  Scott,  165; 
Htrtle^v»BomD,  Park,  Ins.  313,659;  Ougief 
V.  Jflnmnga^  t  CsiBpb.  505,  n. 

4.  RqHdn, — Part-owner, — A,  B.,&C,  were 
part-owners  of  a  ship,  C.  being  the  managinff 
owner.  In  June,  A.j  on  his  own  accomrt,  and 
«8  agent  for  B.,  contracted  for  the  sate  of  their 
•hares  witfi  C,  on  behalf  of  D.,  C.  aieMted  a 
bil  fiir  part  of  tiie  price.  In  Angost,  M.  «ss- 
otted  a  bin  of  sale  from  himself  and  A  to  C. 
m  JmniJUe  punnance  of  tliefonner  conlnet. 
C,  after  the  tho  original  '«oiitinet  of  «le,  or« 
deied  some  repdrv  to  the  alup^  which  were 
ione  before  the  bin  of  sale  was  eieeaced.  HM, 
that  AL  was  not  fiable  for  taeiifepaars.  Cmimff 
T.  EOertmm,  r  M.  &  G.  336. 

Cues  eited:  Thempaon  r.  Ftndbn,  4  C.  ft  P. 

158;  DowBeaT.Leiik6«J>.ftK.N.F.€.5f; 

lirceiBrd^v.Dale,rT.R.306;  B«idv.CiM, 

Cowp.aaa;  M<Hsr«.Huible»16£aBa»16»; 

Bsksr  V.  Boekle,  7  J.  B.  Moore*  949 ;  Jennian 
.  r.  Griffiths,  Ry.  A;  M.  4t ;  Harringtoa  v.  Fiy, 

1  a  &  P. 989 ;  YooBg  v.  Bcandsr,  8  £sflt,10i 

Brirgsv.  Wakiiisoii,7  B.6cC.SQ,3o^S$i  9 
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STOPPAGE   IN  TRANSITU. 

Goods  were  forwarded  in  bales  by  ship  to 
London,  deliverable  to  B.  Ar  Co,,  or  their  as- 
ngps*  who  were  factora  ror  sale,  and  were 
hnded  at  the  defendants'  wharL  B.  ^  Co, 
mt  the  defendants  orders  to  ''  weigh  ana  de- 
oyer"  the  goods  to  M.,  who  had  contracted 
with  B,  Sf  Co,  for  the  purchase  of  them.  They 
were  accordingly  weighed,  and  an  account  of 
the  weights  sent  to  JB.  4*  ^0'»  who  made  out 
invoices  to  M,  accordingly.  Jkf .  re-sold  several 
bake  of  the  goods,  which  were  delivered  by  the 
defendants,  upon  his  order,  to  his  vendees ;  the 
rat  remained  on  the  defendants'  wharf  until 
they  were  stopped  by  B.  6f  Co,  ba  unpaid 
vendors.  They  were  never  transferred  in  the 
dslendants'  books  from  the  names  of  B,  Sf  Co, 
to  that  of  If.,  norwas  any  warehouse,  rent  paid 
by  him.  Held,  first,  that,  upon  these  facts,  the 
defendants   never   stood  in   the   relation   of 


wharfingers  to  If.,  so  an  to  be  liable  to  an  ac- 
tion ontbe  case  by  hira  for  the  non-delivery  of 
the  goods  to  his  order.  Secondly,  that,  under 
these  circumstances,  B.  ijf  Co,'s  nfht  o£  stop- 
page in  transitu  was  not  determined  by  tha 
partdeltverytoM/evendees.  Tanner  v«iSceoe/7, 
14  M.  k  W.  28. 

Cases  cited :  Hanson  t.  Meyer,  6  East,  614 ;  2 
Smith,  670 ;  Hsmmood  v.  Anderson,  1  N.  R. 
69;  Laeas  v.  Dcrrien,  7TsaBt.  S78;  1  Mooxe, 
S9;  JoiMS  r,  Jsnes.S  M.  &  W.  4S1;  Went- 
worth  ▼.  Outbwsite,  10  M.  &  W.  436 ;  White- 
head r,  Anderson,  9  M.  &W.  518 ;  Shelly  v. 
Heyward,  t  H.  BK  504 ;  Bunney  v.  Poyntx,  4 
B.ft  Ad.  571 ;  1  Nev.  &  M.  2t9;  BetU  v. 
Gfbhms,  S  Ad.  &  En.  57 ;  4  Nev.  ft  M.  64; 
Miles  T.  GoFtDD,  S  C.  &  M.  504;  Dixon  r. 
Yates^5B.&Ad.dlS;  SNeT.&M.177« 

(^atom-House  lisfy.— The  plaintiff  having 
landed  some  goods  fiable  to  duty  at  the  Custom- 
house, they  were  taken  possession  of  ^  the 
defendants,  who  were  Custom-house  ofifcers, 
for  ti^e  purpose  of  examination,  and  detained  by 
them  upon  a  misapprehension  that  they  were 
prohibited  and  fiable  to  forfeiture.  They  wen 
afterwards  returned  to  the  plaintiff. 

Held,  that  the  defendants  were  not  liable  fai 

QiHm,  wbether  the^  would  have  been  liabk 
in  modier  fonn  of  action  if  it  had  been  shown 
that  they  had!  detained  the  goods  for  an  unrea- 
aonable  time.  Jaoobsohn  v.  Blake,  6  M.  &  6. 
919.  See  3&4  W.4,  c.  S3,  8. 105;  5&6 
Vict.  c.  47,  s.  11 ;  69;  60. 

wBAnnKon, 
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SUP£- 


n^Fonxmn  bt  BJLnmisTs&a  of  ths  aavEBAb 

COUBT8. 

iuite  CsKt. 

AFPBABAKGK    OP     FABTISS     BBVOBB    THB 
MASTBA. — COSTS. 

hismtim  orderofewrseto  aUomapmrty  to 
attend  the  prosecution  of  a  decree  before  ihe 
Master  ;  but  it  will  be  made,  if  the  party 
oonsent  to  take  it  at  his  own  expense. 

A  RBTiTioN  was  presented  on  the  part  of  the 
Clothworken'  Company,  nraying  that  they 
might  be  at  liberty  to  attend  the  prosecution  of 
the  decree  made  on  the  hearing  of  this  cause, 
upon  the  ground  of  thehr  being  interested  in 
the  nnttecs  in  question. 

Mr.  Baeon  fos  the  petitionera. 

The  Master  t^the  Bolls  asked  whether  the 
petition  prayed  that  the  order  should  be  made 
at  the  ezpenae  of  the  petitioners,  aa  it  could  not 
otherwise  be  mnde  of  course. 

Mr.  Bacon  said,  the  petitioners  were  willing 
that  the  costs  should  be  reserved  to  the*  hear- 
ing on  further  diiectiona,  or  to  abide  by  any 
order  the  court  might  make  respecting  them. 
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The  Master  of  the  BoOe  €aid  that  W6uld  not 
do ;  hut  the  petitioners'  counsd  having'  subse- 
quently agrreed  to  take  the  ortlcr  in  the  way 
suggested  by  the  eoOrt^  his  lordship  made  the 
order. 

Attorney  -  General  y.  Drapers*  Company. 
February  12th,  1846. 

MARRIED  WOMAN.— SEPARATE  USE.— APPI- 
DA.VIT  O.P  NO  SETTLEMENT. 

Semble,  A  ftmd  standing  in  the  name  of  a 
married  woman  will  not  be  ordered  to  be 
paid  to  her  or  her  nominee,  without  an  affi" 
davit  of  no  settlement,  although  it  is  clearly 
given  to  her  separate  use. 

Mr.  Rogers  ^oxx^lai  the  opinion  of  the  court 
previous  to  amending  a  petition  on  the  follow- 
ing point ;— The  fund  of  a  married  woman  re- 
siding in  America,  was  standing  in  Uie  name 
of  the  Accountant-General  to  the  account  of 
herself  and  brother.  There  was  no  doubt,  ac- 
cording to  the  terms  of  the  will,  of  its  being 
given  to  her  separate  use ;  and  he  submitted, 
under  these  circumstances,  that  an  order  might 
be  made  for  payment  to  her  or  her  nominee 
without  the  usual  affidavit  of  no  seUlement. 

l!)i^  Master  of  the  Rolls  %M,  there  was  no 
reason  why  she  might  not  have  settled  it,  but 
he  should  refrain  from  expressing  any  opinion 
until  the  petition  was  regularly  before  the 
court. 

Jope  V.  Fearce.    February  12th,  1846. 

Vue-GtanccUoc  of  finglanlr. 

bill,  dismissal  of. — construcrion    op 
114th  order  op  may,  1845. 

Where  the  time  has  expired  qfter  tohich  a  de- 
fendant who  has  answered  is  entitled  to 
move  to  dismiss  for  want  of  prosecution, 
under  the  114/*  order  of  May,  1845,  he  is 
entitled  so  to  move,  although  Ms  answer  may 
have  been  put  in  before  the  orders  of  May, 
1845,  came  into  operation, 

B^f  if  one  of  the  defendants  have  died  since 
such  answer  was  put  in,  whereby  the  suit 
became  abated,  that  is  an  answer  to  the  ap^ 
plication, 

Mr.  Crai^  moved  on  the  part  of  one  of  the 
defendants  m  this  cause,  to  dismiss  the  bill  for 
want  of  prosecution,  no  replication  having  been 
filed,  and  the  time  limited  for  that  proceeding 
b^  the  114th  Order  of  May,  1845,  having  ez- 
ptfed. 

Mr.  Koe,  in  answer  to  the  motion,  contended, 
that  as  the  answer  was  put  in  before  the  or- 
ders of  May,  1845,  came  into  operation,  those 
orders  did  not  apply,  and  he  cited  Tucker  r. 
Scudamore,  9  Jur.  1071. »  One  of  the  defend- 
ants had  also  died  since  the  answer  was  put 
in  by  the  party  moving,  so  that  the  suit  had  be- 
come abated. 

•  See  also  Whkworth  v.  Wkitworth,  10  Jur. 


The  Vice-Chancellor  held,  that  the  case  wu 
within  the  orders  of  Maj,  1845;  but  his 
Honour  said,  that  an  abatement  of  the  soit 
would  be  a  sufficient  reason  for  not  filing  the 
replication,  and  he  directed  the  motion  to 
stand  over,  in  order  that  an  affidavit  might  be 
produced  of  that  fact. 

Bulwinkle  v.  Young.    Feb.  12, 1846. 


<!gutrii'd  ISenrt. 

(Before  the  Four  Judges.) 

pleading.  —  assumpsit.  —  moral  consi- 
deration. 

Declaration  in   assumpsit  alleged  that  the 
plaintif  had  cohabited  ynth  the  defended 
as  his  mistress:  that  the  defendant  hadsh 
dueed   the  ptahUiff:    that  the  plmiif 
ceased  to  cohabit  with  the  defendant ;  ad 
that    in    consideration  that  the  pkdnii§ 
would  lead  a  moral  life,    the   defndsxt 
promised  to  pay  the  plaintiff  the  sum  of  60^. 
annually. 
Held,  bad  on  general  demurrer  :  a  meremrai 
consideration  not  being  sugMent  to  support 
an  express  promise, ' 
Declaration   in   assmopsit . stated,  that 
the  plaintiff  had  cohabited  with  the  defendaiit 
as  his  mistress,  and  that  the  plaintiff  had  beea 
seduced  and  debauched  by  the  defendant,  and 
had  ther^y  been  gfeatly  injured  in  her  charac- 
ter and  reputation,  and  deprived  of  the  means 
of  honestly  procuring  a  livelihood ;   that  the 
plaintiff,  ceased  to  cohabit  with  the  defendant, 
and  in  consideration  qf  the  premises,  and  that 
the  plaintiff  would  lead  amoral  and  virtuous 
life,  the  defendant  promised  to  pay  the  plain- 
tiff an  annuity  of  60i.  a  year,  and  then  alleged 
as  a  breach  the  nonpavment  by  the. defendant. 
To  this  declaration  there  was  a  general  de« 
murrer. 
Mr.  Crompton  in  support  of  tlie  demurrer. 
TTie  declaration  is  bad,  because  it  does  not 
disclose  any  sufficient  consideration  to  support 
an  express  promise.    It  is  here  allied  that  the 
defendant  seduced  the  plaintiff,  but,  with  that 
exception,  the  case  is  identical  with  Biiini^t» 
V.  fVallis,^  where  the  declaration  was  held  bad 
on  general  demurrer.     In  Jennings  v.  Brow,* 
the  action  was  maintained,  but  there  the  niaio^ 
tenance    of   an   illegitimate    child   was  held 
sufficient  to  sustain  &e  promise.    In  the  cav 
of  a  deed  or  bond,  a  party  after  he  has  pot  hit 
seal,  cannot  say  there  is  no  consideratioQ,  it 
can  only  be  avoided  where  it  is  given  for  sobk- 
thing  wicked  or  lll^gaL 

Past  cohabition  is  a  good  moral  consideration, 
but  an  express  promise,  founded  simply  an  an 
antecedent  moral  obligation,  is  not  sumcient  to 
support  an  assumpsit.  The  cases  on  the 
subject  are  collected  in  a  note  to  Wenu^y- 
Adneyj^  Uttlefield  v.  Shee:^  Eastwood  v. 
Kenyon.* 


•  4  B.  &  Aid.  660.      *  9  Mee.  &  Wd.496. 

*  3  Bos.  &  Pnl.  249.    *  2h,8e  Aid.  811. 

•  11  Aid.  &  Ellis>  436. 


Skiperior  Courts:  Chfrni^'s  Bench.—dB.  PracHee  Cowrt, 


369 


Mr.  BankSi  coQtri. 

In  Chitty  on  Ck)ntract8  (p.  40)  it  is  laid  down» 
that  a  mere  moral  obligation  to  pay  a  demand 
or  perform  a  du^,  ia  in  many  cases  a  suiEcient 
consideratbn  for  an  express  promise,  although 
no  legal  liability  existea  at  the  time  of  making 
8uch  promise.  There  is  no  express  authority 
for  this  proposition,  but  there  are  dicta  of  Lord 
Ellenborough  and  other  judges  to  that  effect 
io  several  cases.  Hawkes  y.  Saunders  ;'  Atkins 
T.  B(aiweU.;t  Seaman  v.  Price,^ 

Mr.  Crompton  in  reply  was  not  heard. 

Lord  Denman,  C.  J.  The  turo  cases  which 
We  been  cited — Binnington  v.  Walli^'  and 
Jetmings  7.  Brown,^  appear  to  me  applicable  to 
die  present  case.  There  is  no  binding  consi- 
deration in  any  sense  it  can  be  apntied.  The 
case  of  Eastwood  v.  Kenyan^  has  been  acted 
8pOD,  and  was  decided  by  the  court,  after  much 
deliberation,  confirming  the  cases  cited  in  the 
note  to  WennaU  ▼.  Athey,'^ 

The  rule  clearly  is,  that  however  moral  feel- 
is^  may  direct  a  thing  to  be  done,  mere  moral 
feeling  alone  is  not  a  foundation  for  a  contract 
t9  bind  the  property  of  ^parties,  into  whatever 
buds  that  property  may  come.  This  con- 
lideration  ma^  be  right  in  itself,  and  sufficient, 
m  a  moral  pomt  of  view,  to  justify  the  giving 
of  a  bond,  where  the  le^  consideration  U)t  the 
obligation  is  immaterisu,  but  it  cannot  found  a 
contract  where  that  contract  requires  to  be  on  a 
good  legal  consideration. 

Mr.  Justice  Patteson.  This  declaration  is 
formed  according  to  the  observations  made  in 
the  judgment  in  Binnington  v.  Wallis,  in  which 
case  it  did  not  appear  that  the  plaintiff  was 
seduced  by  the  defendant.  But  the  seduction 
is  not  a  matter  of  importance,  not  even  for  the 
woman  herself,  for  she  could  not  maintain  any 
action  in  respect  of  such  a  cause.  It  does  not 
app^  therefore  that  there  has  been  here  a  legal 
consideration  of  any  kind. 

Mr.  Justice  Coleridge.  Eastwood  v.  Kenyon 
establishes  the  rule,  that  a  mere  moral  con- 
sideration will  not  sustain  a  subsequent  promise. 
That  rale  is  certainly  subject  to  some  excep- 
tions, but  those  grounds  of  exception  do  not  I 
exist  in  the  present  case,  which  appears  to  fall 
entirely  under  the  general  rule. 

Mr.  Justice  Wightman.  I  had  at  first  some 
doubts  about  the  case,  but  I  now  agree  that 
ftn  action  cannot  be  brought  on  a  precedent 
moral  obligation,  however  great  that  may  be, 
ifthe  circumstances  are  not  such  as  to  make 
the  precedent  moral  obligation  a  good  cause  of 
action,  such  as  will  of  itself  support  a  subsequent 
promise.  Here  it  is  conceded,  that  if  there  had 
not  been  an  express  promise,  this  consideration 
*»ald  not  have  been  suflicient  to  raise  an 
implied  promise  in  point  of  law ;  I  therefore 
agree  with  the  rule  as  stated  in  the  note  to  the 


'  Cowp.  290,  294.        ff  2  East,  506. 
"  2  Bing.  428.  L4  B.  &  Aid.  650. 

^  9  Mae.  &  Wei.  496.  *  11  Adol.  k  Bl.  488. 
>  3  B08.  &  Pul.  249. 


case  of  JVennaUr.  Adn^,  and  think  that  Uiii 
action  cannot  be  maintained. 

Judgment  for  the  defendant. 
Beaumont  r.  Beeve,     Q.  B.,  HUary  Term, 

1846. 

Qncen'i  l^tnti  Jfxnttitt  €onrt. 

PRISONER. — SUPERSEDEAS  :     STAT.   1  &  2 
VldT.  C.  110,  S.  41. 

A  prisoner  once  entitled  to  his  discharge,  is 
always  so. 

The  statute  1  Sf  2  Viet.  c.  110,  s,  41,  enflcts, 
that  "  no  prisoner,  whose  estate  shall,  by 
an  order  made  under  the  act,  be  vested  in 
the  provisional  assignee,  shall,  after  the 
makina  of  such  order,  be  discharged  out  of 
custody,  as  to  any  action,  ^c-,  for  any 
debt,  if^c,  with  repeat  to  which  an  adjudi-^ 
cation  can,  wader  the  provisions  of  the  act, 
be  made  by  virtue  of  any  supersedeas,  Sfc, 
for  want  of  the  pkantiJTs  proceeding 
thereon,'*  Held,  that  this  section  does  not 
apply  to  a  prisoner  who  befbre  the  date  of 
an  order  was  entitled  to  his  discharge  by 
reason  of  the  plaintiffs  having  failed  to  de^ 
oiare  within  a  year, 

A  RULE  had  been  obtained  calling  upon  the 
plaintiff  to  show  cause  why  the  defendant 
should  not  be  discharged  out  of  custodv  (upon 
the  ground  that  the  pluntiff  had  not  ueclared 
within  a  year)  under  the  following  circum* 
stances :— In  July,  1838,  the  defendant  being 
then  in  custody,  a  writ  of  detainer  was  lodgea 
against  him.  On  the  Ist  of  October,  in  the  same 
year,  the  stat.  1  &  2  Vict.  c.  110,  came  into 
operation,  and  on  the  23rd  of  October,  1839^ 
an  order  was  made  bj  the  insolvent  courts 
under  s.  36,  npon  the  petition  of  a  creditor, 
vestinf^  the  defendant's  estate  and  effects  in  the 
provisional  assignee  for  the  time  being.  No 
schedule,  however,  was  filed,  nor  were  anj 
further  proceedings  taken  in  the  insolvent 
court,  or  in  the  action  in  which  the  defendant 
had  been  detained. 

Pashley  now  showed  cause.  The  41st  sec- 
tion of  the  Stat  l  &  2  Vict.,  c.  110,  [see  an 
abridgment  of  the  section  in  the  note  at  the 
head  of  the  case,]  is  a  bar  to  the  defendant's 
discharge,  for  a  petition  having  been  presented 
to  the  Insolvent  Court,  and  an  qrder  madci 
vesting  bis  estate  and  effects  in  the  provisional 
assignee,  the  case  is  one  "with  respect  to 
which  an  adjudication  could  be  made  by  that 
court*'  within  the  meaning  of  the  statute. 

Willes,  contri.  This  application  is  ground-" 
ed  on  the  rule  of  court,  R.  I..  2  Will.  4,  s.  35, 
which  directs  that  "  a  plaintiff  shall  be  deemed 
out  of  court  unless  he  declare  within  one  year 
after  the  process  is  returnable."  Here  the 
detainer  was  lodged  in  June  1838,  no  petition 
was  filed  till  October  1839,  and  no  proceed, 
ings  having  been  taken  in  the  matter  in  the 
meantime,  the  plaintiff  was  not  only  entitled 
to  a  supersedeas  before  any  proceedings  were 
taken  under  the  act,  but  the  tiuit  waa  com- 
pletely  out  of  court.      The  defendant  then 
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liaTing  been  once  entitled  to  liis  discharge^  is 
always  so  according  to  the  practice  with  regard 
to  prisoners.  The  4lBt  sectibn  of  the  act, 
therefore*  is  inapplicable.  But  section  7  of 
the  same  statute  places  the  matter  beyond  a 
doubt,  for  the  defendant,  having  been  in  ens- 
tody  at  the  time  of  the  pasnug  of  the  act, 
would  have  been  entitled  to  his  discharge,  by 
the  provisions  of  that  section*  upon  entermg  a 
common  appearance. 

CkKr.  «fo.  vtdL 

WUUams,  J»,  now  (Jan.  28)  said,  (he  ques- 
tions are*  firs^  whether  tJie  defendant  had 
been  in  custodv  for  such  a  length  of  time  as 
would  entitle  Lim  to  his  discharge ;  aad»  se- 
condly, whether  the  stat  7  &^  Vict^c  41, 
was  applicable  to  the  case.  Upon  the  first 
point  there  csn  be  no  doubt;  the  dates  speak 
for  themselves.  Then,  as  to  the  second  ques- 
tion, I  think  that,  taking  the  41st  section  in 
its  fair  and  wide  construction,  it  cannot  apply 
to  a  person  who  was  then  entitled  to  his  dis- 
diarge.  The  defendant  must  tSierefore  be 
discharged. 

Rule  absolute. 

HaUett  V.  CressweU,  Hilary  Tenx^  Jan.  24, 
28,  1846. 

J&Tofttm. — The  reader  is  requested  to  insert 
ihe  words  "  between  the  parties "  after  the 
words  "  matter  of  difference,''  in  line  3  of  the 
head  note  to  CrosUe  v.  Holmes,  in  last  weeks' 
number,  p.  343,  coL  2. 


Comrnon  9Ua0. 

DIBTBIMGAB. — BTAT£MENT  OF  DEFAULT  TO 
APPEAR  IN  AFFIDAVIT. 

Tke  affidamt  vn  support  qf  a  motion  far  a 
distringas  should  state  simply  that  the 
dtfendant  had  tu>t  appeored^  and  is  not 
sufficient  uhere  it  contains  the  additional 
Vfords,  "  according  to  the  ewigency  of  the 
writ.'* 

Wilkins,  Serjeant,  applied  for  a  distringas  to 
compel  the  defendant's  appearance.  The  affi- 
davit on  which  the  motion  was  made  stated,  in 
addition  to  the  usual  formal  matters,  that  the 
defendant  had  not  appeared  according  to  the 
exigency  of  the  said  writ." 

Mauk,  J.  Not  having  appeared  according 
to  the  exigency  of  the  writ,  may  mean  that  the 
party  had  not  appeared  within  eight  days  of 
the  service,  although  he  has  since  appeared. 
The  affidavit  in  that  form  is  defective. 

Rule  refused. 
Draye  v.  Bird.    Hilary  Term,  lfl46. 

lEiclcgucr. 

BILL     OF     PARTICULARS. — ^RAILWAY     COM- 
PANY.— COSTS. 

In  an  action  by  an  engineer  against  a  railway 
company,  the  particulars  of  the  plaintiff's 
demand  claimed  one  gross  sum  for  survey- 
veying,  travelling  expenses,  assistance,  ^c, 
Held,  sufficient,  and  that  it  was  not  neces- 


sary to  ^cify  the  amoimi  of  theparUesikr 
items  wMch  composed  ike  genera*  charge^ 
Though,  as  a  general  rule,  a  party  who  shous 
cause  in  the  first  instance,  is  not  entitled  to 
costs,  yet  there  is  an  exception  w  eases  when 
the  rule,  if  granted,  would  pr^udue  Ot 
party  by  causing  delay. 


In  an  action  brought  by  an  engineer  i^ 

of  the  committee  ot  ajrailway  coD^)8ny, 
the  particulars  of  the  plaintxff'a  deinawt  was  at 
foUows:— 

1845.  Between  18tk  Sept  and  SOCh  £.  a.  d. 
Nov.  To.preUminaryaiH-veyaad 
afgaimnation  of  the  country  be«- 
tween  Leeds  and  Cadisle,  m  or- 
der to  determine  the  best  line, 
induc&ig  traiwlling  charges -and 

assistance       260  0  0 

1845.  Between  27th  Sept  and  30th 
Nov.  To  personally  examining 
the  country  between  Leeds  and 
Carhale,  jmaking  sundry  trial  sec- 
tions, li^ng  out  the  main  line, 
finding  surveyors,  levellers  and 
engineers,  supeikitending  the 
same,  meeting  the  solidtiHrs,  ar- 
ranging mth  them,  and  assisting 
at  the  reference;  taking  all  the 
cross  sections  <^  the  roads  and 
making  the  proposed  alterations 
therein ;  getting  out  the  finished 
plans  and  sections,  furnishing 
the  solicitors  with  tracings  to  take 
their  reference,  meeting  solidtors 
and  putting  numbers  on  the  plans 
to  correspond  with  the  reference; 
laying  out  all  the  gradients  and 
curves  on  the  plans  and  sections, 
superintending  the  engravings 
and  furnishing  the  engraver  from 
time  to  time  with  the  requisite 
plans  and  sections,  correcting  the 
proofs ;  sundry  meetings  with  the 
chairman  of  the  committee  of 
selves  and  assistants,  and  gene- 
rally directing  and  superintend- 
ing all  the  different  departments 
of  surveying,  levelling,  engineer- 
ing and  engraving.  Sec,  including 
tavern  bills,  travelling  charges, 
and  office  expenses        .    .    .    8960  0  0 

To  laying  out,  surveving,  and 
levdling  between  Bramholt  Tun- 
nel, on  the  Leeds  and  Thirck 
railway,  passing  by  Otley  towards 
Bolton,  according  to  the  original 
intention  of  the  committee,   10 

milesat552. 550  0  0 

To  surveying,  levelling,  and 
laying  out  and  alteration  in  the 
line  near  Bolton,  to  avoid  the  op- 
position of  the  Duke  of  Devon- 
shire, four  miles  at  55/.     .     •     .  220  0  0 

To  surveying,  levelling  and 
laying  out  a  deviation  of  the  line 
Rettlewell  and  Thwaites  Bridge, 
in  order  to  adopt  the  atmospheric 
principle,  by  order  of  the  board. 
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sixtmnnhBalS&L     .    •    •    •  880  sD  Oi 

To  ditto,  dkAOt  oMtber  Aevu- 
tion  to  avoid  tlie BeoandtonniJt 
Baiabodge,  includkig  afl  tiie  ne- 
oesgaiy  documents  fit  for  depone 
fanuflhing  tolkatars  and  on- 
graversintti  plam*  andcompkled 
hi  the  meat  nMuier  aa  the  mak 
fine,  «ix  mites  aft  105^.       .    .    •  630  0  € 

To  Mr.  AiTOwnuth  libB  eiu 
gimx^  bUl 1945  0  O 


19,886  0  0 
By  cask  on  aecdiBit  at  tft* 
tioBs  tines      • 6000  0  0 


£.  6855  0  0 

A  summons  having  been  taken  o«t  for  fmr* 
tber  and  better  particulars,  Ald^wn^  B«,  made 
an  order,  so  far  as  related  to  the  sums  sdlef^ed 
to  bare  been  paid  for  the  defendants'  use,  but 
Kfesed  ft  as  to  the  other  part  of  the  plaintiirs 
dshn. 

Montagu  SntifH  now  moved  for  a  role  nwl, 
for  further  and  better  particulars.  The  second' 
item  containfi  one  j[|;ro88  charge  for  surveying, 
tnrelling  ej^penses  and  assistance,  and  it  is  im- 
possible for  the  defendants  to  Icnow  how  much 
B  claimed  by  the  plaintiffs  for  their  own  labour, 
and  how  mudi  for  that  of  others,  nor  can  they 
teB  what  is  claimed  for  labomr  generally,  and 
vhat  for  money  paid.  In  the  case  of  an  attor- 
ney's bin,  such  a  particular  would  be  clearlv 
insufficient.  lAlderson  B. — "An  attorney's  bill 
is  different  as  each  item  is  subject  to  taxation.''] 
A  bill  of  particulars  should  afford  such  in- 
formation as  to  enable  the  defendants  to  pay 
into  court  any  part  of  the  claim  which  tney 
cannot  resist. 

Sir  John  Sayley,  who  appeared  to  show 
cause  in  the  first  instance,  was  stopped  by  the 
court. 

PoBoc*,  C.  B. — I  think  my  brother  Alderson 
exercised  a  proper  discretion,  and  that  we  ought 
not  to  grant  a  rule.  There  is  a  distinction  be- 
tveen  the  explanation  of  a  charge  made  in  the 
particular,  and  the  charge  itself.  For  instance : 
if  in  this  case  the  charges  for  stationery,  tra- 
velling expenses,  &c.,  were  themselves  oistinct 
subjects  of  charge,  no  doubt  particulars  ought 
to  be  gi7en  of  each.  But  that  does  not  apply 
to  where  there  is  a  general  charge,  and  other 
charges  are  inserted  as  mere  explanation. 
There  is  no  rule  for  an  engineer  different  from 
tbat  of  a  house  builder  or  a  coachmaker. 
Suppose  the  latter  sends  in  a  bill  of  300/.  for  a 
carriage,  and  includes  all  the  parts  of  which 
^e  general  charge  is  made  up,  namelv,  the 
l^beels,  the  painting,  &c. ;  no  judge  would  order 
bim  to  give  particulars  of  every  item.  The 
teme  rule  applies  to  a  surveyor  or  engineer ;  he 
must  give  such  information  as  to  enable  the 
party  to  anticipate  what  he  is  to  meet,  and  to 
pay  money  into  court  It  is  argued  that  the 
defendants  cannot  teU  how  many  miles  the 
plamtiffs  intend  to  charge  for,  but  there  is  the 
terminus  a  quo  and  the  terminus  ad  quern,  and 
It  is  very  easy  to  get  a  map  of  the  county  and 
see  the  distance  between  the  two  points. 


iMMfsofi,  jDi^-^ue  plaiotiff  has  giveii  idl 
reasonali&e  Bsd  jiraeticable  information,  and  if 
w«  wereto  nquire mora,  it  wovikl  be  makm 
the  bill  of  particulars  a  trap  for  the  piainti^ 
not  a  guide  lor  the  defends^ 

£^JbAii  Boyfajr applied fortkeeoBts  oi  wp^ 
pearing  to  show  caase. 

Monioffu  Smith  ooBtended  that  a  party  shov* 
ing  cause  in  the  first  instonee,  was  not  eiK^ed 
to  costs;  he  cited  2  Chitty  Arch.  1194«  aad 
cases  there  cited.. 

Pollock,  C.  B.— No  doubt  the  general  role  iff 
so,  but  the  cases  cited  are  those  in  which  tho 
rule  nisi,  if  granted,  would  not  have  operated 
as  a  stay  of  proceediags,  and  consequently  the 
opposite  party  could  not  be  prejudiced  by  neg« 
lecting  to  show  cause  in  the  first  instance. 
But  here  the  rule  would  have  caused  delay,  and 
prevented  the  plaintiff  from  trying  at  die  next 
sittings.  We  there£ore  tlunk  that  he  is  entitled 
to  the  costs  of  opposing  the  application. 

Rule  refused,  with  costs, 

Eetmie  and  another  t.  Bererfordand  others. 
Hilary  Term,  27th  Jan.  1846. 


BANKJIUPTCY   DIVIDENDS   DECLARED. 

From  D#c.  30th  1845,  to  SOtk  Jan.  90,  1846,  both 
inelmivo. 


Aahbarry,  J.  Holm  Laey,  Hereford,  Farmer.  Pinal 

di?.  lid. 
Ayling,  J.,   Commercial  Street,  Leeds,    Cabinet 

JUaker.     Dtr.  lOd. 
Barry,  £.,  Bristol,  Victmller.    Div.  68.  lOd. 
Beet,  J.,  Bradford,  Dyer.    Dir.  f«. 
Betts,  J.  Y.,  Cardiff,  Groeer.    Final  dir.  Is.  r^d. 
Bourne,    J.,    Bemmarsley,    Norton-ia-tbe-Moors, 

Stafford,  Printer.    Dir.  6d« 
Bower,  A.,  Basford,  Stafford,  Banker.   Dir.  la.5d« 
Brombead,    W„  Birmingham,   Mercliant.      Div. 

€d. 
Barleigh,  W.,  Haverhill,  Suffolk,  Scrivener.    IMv. 

28. 

Carrnthers,  J.,  Blackburn,  Woollen  Draper.    Div. 

38.  10}d. 
Clarke,  J.,  R.  Mitchell,  J.  Phillips,  and  T.  Smithy 

Bankers,  Leicester.  Dir.  4s. 
Clarke,  Mitchell,  Phillips,  and  Smith,  Leicester, 

Bankers,  separate  estate  of  J.  Clarke,  dir.  Ss. 

On  separate  estate  of  T.  Smith,  dir.  208. 
Courtney,  J.,  Bristol,  Banker.     Dir.  Is. 
Dakin,  W.,  Manchester,  Glass  Manufacturer.   Dir. 

lid. 

Danks,  J.,  Birniing^ham,  Wharfinger.    Dir.  5s. 
Fawcett,  S.,  68,  Chiswell  Street,  Draper.     Dir. 

^.  9d. 
Gale  ft  Son,  Lore  Lane,  Shad  well.  Rope  Makers. 

Dir.  6d, 
Graham,  Sir  Tl.,  LonAon,  J.  Railton.  Manchester, 

-and  i.  Young,  Manchester,  Merchants.    Dir. 

2id. 
Hansen,    P.,    Newcastle-upon-Tyne,   Merchant. 

Dir.  «s. 
Haigh,  J.,  Hogley,  Almondbury,  York,  Clothier. 

Dir.  108. 


37a    Bmhrujacy  Dimdends^-^ParUamentary  Proeeedmgs.'-'Notes  ^  tht  Wedt.'^Letier  Bog. 


Hftfcock.  J^  jon..  Old  Broad  Street,  but  now  of 
Wells,  Norfolk,  Com  Factor.     Dir.  Is.  lOd. 

Uesketh.  E .,  Hulme,  Lancaster,  Victualler.  Final 
diT.r^d. 

Hutebina,  J.,  Bath,  Boot  Maker.    Dir.  39, 66. 

ImraT.  J.,  Old  Fish  Street  Hill,  Upper  Thames 
Street,  Stationer.    Ditr.  i^d. 

Kimble,  R.,  t7.  Great  Marylebone  Street,  Shoe 
Maker.     Div.  4s.  10. 

KoTTett,  E.,  Bnckiogbam  Cottage,  Great  Stanmore, 
Teacher  of  Music.    Dir.  4s. 

Lewb,  J.,  Bristol,  Mercer.    Dir.  Id. 

Limes,  J.  H.,  Richmond^  Butcher.     Dir.  Is.  8d. 

Lockhart,T.  and  C,  Fulham,  Florists,  Div.  IGs.  7d., 
on  separate  estate  of  C.  Lockhart.  Dir.  on  se- 
parate estate  of  T.  Lockhart  Ss.  3d.  Firm  dir. 
Its. 

Low,  D.,  Adam's  Court,  Old  Broad  Street,  Mei> 
chant.    Dir.  |d. 

Lowe,  W.,  St.  Augustine  Back,  Bristol,  Hardwood 
Turner.   Dir.  4s.6d. 

Lucas,  S.  M.,  Long  Bockbj,  Northampton,  Money 
Scrivener.    Dir.  3s.  9}d. 

Maj,  E.,  Aldgate,  Draper.   Final  dir.  8s. 

Maybury,  J.,  J.  Maybury,  and  J.  Maybury,  jun., 
Bilston,  Stafford,  Iron  Manufacturers.  Final 
dir.,  on  separate  estate  of  J.  Maybury,  sen., 
Is.  3}d. 

MiUs.  W.  H.,  Mark  Lane,  Wine  Merchant.  Dir. 
3s.  8d. 

Morton,  D«,  18,  Eastcheap,  Fishmonger.  Dir.  lid. 

[The  remainder  of  this  list  will  be  giren  in  our  next.] 


PROCEEDINGS  IN  PARLIAMENT. 
Aouse  of  ftoriht. 

NEW   BILLS. 

General  Registry  of  Deeds. 

Game  Law  Amendment.  See  the  bill,  p.  354, 
mUe, 

Administration  of  Criminal  Justice. 

Duties  uf  Constebles.  See  the  bill,  p.  311, 
4tnte. 

Religious  Opinions  Relief. 

Aottse  of  Cos  mo  IS. 

NSW   BILL0, 

Small  Debt  Courto  for 
Somersetshire, 
Northampton, 
Birkenhead, 
St.  Austell. 

INNS  OF  COURT. 

A. Statement  has  been  ordered  on  the  motion 
of  Mr.  Christie  of  the  regulations  of  the  Inns  of 
Court,  regardinf^  the  admission  of  students  and 
calling  to  the  bar,  with  the  dates  of  such  regu- 
lations and  the  authority  for  making  them,  and 
distini^iishing  as  to  memben  of  the  university. 


NOTES  OF  THE  Wj^EK. 

LUDLOW   CHARITY. 

Thk  long  protracted  Cbancdry  proceedings 


in  this  matter  seem  about  to  terminate.  Oa 
Saturday  last,  the  counsel  (with  the  exception 
of  Sir  Charles  Wetherell)  of  the  rarious  liti- 
gating parties  signified  to  the  Chancellor  their 
acquiescence  in  the  terms  of  compromise 
oflfered  on  the  part  of  the  chuity.  Landi  to 
the  clear  value  of  l&dOL  per  annum,  are  to  be 
set  apart  for  the  endowment  of  ^e  Ludlov 
school.  A  draft  bill  for  an  act  of  the  present 
session  of  parliament  is  to  be  immediately  pre- 
pared  and  settled  by  the  Master,  and  a  scheme 
tor  the  school  is  to  be  forthwith  submitted  to 
the  Lord-ChanceUor.  The  income  of  1500/.  it 
to  be  payable  from  the  12th  of  March  last;  and 
it  was  stated  at  the  bar,  that  the  taxed  costi  of 
the  pardes  representing  only  the  master  and 
usher  of  the  present  scnool  amounted  alreadj 
to  that  sum. 

RE     WHITING     (mASTBR     LYNCH's    CHIEr 
CLKRK.) 

Mr.  RomiUy  finished  bis  reply^  in  this  case 
on  the  19th;  and  the  Lord-Ckancelbr  having 
remarked,  that  this  was  a  case  of  great  im- 
portance, sdd,  that  the  Master  of  the  Rolls  and 
he  would  consider  the  matter  before  a  decision 
was  ffiyan.  It  was  heard  on  the  I4th  inst,  when 
Mr.  Campbell  appeared  for  Wright,  the  jonicr 
clerk,  Mr.  James  Parker  and  Mr.  Stooor  for 
Whiting,  the  chief  clerk.  The  original  heanog 
on  the  30th  of  July  last,  is  reported  at  length 
in  the  last  volume  of  the  Legal  Observer,  page 
277,  and  the  petition  b  printed  at  page  21/  d 
the  same  volume. 

LECTURES  AT  THE  INN8  OP  COVET.  i 

We  understand  that  deputations  from  the 
inns  of  court  have  met  on  the  propped  plan  of 
improvement  in  legal  education.  The  proposal 
has  been  favourably  received,  but  has  not  vet 
been  formally  adopted.  We  have  heard,  ml 
whilst  the  Middle  Temple  will  establisb  let- 
ttires  on  Jurispmdenee  and  Civil  Law,  the  Inner  j 
Temple  will  take  the  department  ofComo  I 
Laio,  and  Lincoln's  Inn  that  of  Eqmty,  There 
will  also  be  a  course  on  Cowceyane'mg. 

lihz  aim  should  be  to  combine  the  scientific 
with  the  practical. 


THE  EDITOR'S  LETTER  BOX. 


A  correspondent  does  not  deariy  sttte  liis  < 
point  as  to  mdentures  of  apprenticeship.  I 

The  letters  of  "Doubtful;"  "ASolicitorf 
and  "  An  Articled  Clerk,"  have  been  receiwi  ' 

The  remarks  of  "N.  S."  on  the  7th  lecwre  I 
on  the  Real  Property  Amendment  Acte  sbill 
be  considered. 

Another  letter  on"  Examination  DistinctioDfi' 
shall  be  noticed  at  an  early  opportunity. 

Whe  are  requested  to  sUte,  that  the  firm  (^ 
Messrs.  Young  and  Son,  referred  to  in  the  case 
oiHaseUum  v.  Young,  p.  383,  ante,  ("po«r 
of  one  attorney  to  bind  his  partner,")  is  nottbtt 
of  Young  and  Son,  of  29»  Mark  Lane. 


^f)t  Hesal  (!^bs»er)iet4 


SATURDAY,  FEBRUARY  28,  1846. 


— — •*  Quod  magis  ad  wot 

Pertinet,  et  neicire  malum  est,  agitamvB.** 

HORAT. 


DEBTORS  ANI>   CREDITORS   AR. 
RANGEMENT  ACT. 

At  the  commencenaent  of  the  present 
Session  of  Parliament  we  ventured  to  ex- 
press a  hope,  that  the  absorbing  subject  of 
the  Com  Laws  would  cause  a  suspension 
of  the  crude  experiments  which  have  been 
dignified  with  the  name  of  Law  Reform, 
and  at  the  same  time  adverted  to  the 
pressing  necessity  which  existed  for  some 
practical  enactments  to  correct  the  whole- 
sale system  of  fraud,  generated,  encou- 
raged, and  protected,  by  the  present  state 
of  the  law  of  debtor  apd  creditor. 

We  learn  from  the  report  of  the  Com- 
mittee of  Merchants  and  Traders,  ap- 
pointed for  the  purpose  of  obtaining  an 
amendment  of  the  Law  of  Bankruptcy  and 
Insolvency,  submitted  to  a  public  meeting 
held  at  the  London  Tavern,  on  the  6th 
instant,  that  the  Bill  introduced  into  the 
House  of  Commons  at  the  close  of  the  last 
session,  by  Mr.  Masterman  and  Mr.  Hawes, 
is  to  be  prosecuted  in  the  present  session 
of  parliament,  and  the  committee  express 
a  confident  opinion  that  it  will  receive  the 
sanction  of  the  legislature.'  Concurring 
^  the  spirit  of  the  proposed  measure,  and 
participating  in  the  general  approval  with 
which  the  committee  state  that  its  most  im- 
portant provisions  have  been  met,  we  must 
ne?ertheless  deprecate  anything  like  pre- 
cipitancy in  forcing  forward  a  measure  of 
such  importance,  and  we  trust  we  may  not 
be  considered  as  undervaluing  the  practi- 
cal knowledge  of  those  from  whom  it  has 
emanated,  when  we  respectfully  warn  them 
that  they  will  find  their  labours  worthless, 
and  the  measure  they  introduce  will  end  in 

*  See  a  statement  of  the  scope  of  this  bill  in 
our  last  volume,  p.  460. 
t.  Vol.  XXXI.  No.  938. 


their  own  disappointment  and  that  of  the 
public,  if  they  neglect  to  secure  the  assist- 
ance of  adequate  persons  professionally  ac- 
quainted with  the  law  and  practice  of 
bankruptcy  and  insolvency.  On  this  point 
we  shall  only  repeat  our  earnest  hope,  that 
the  subject  should  be  fully  considered  in 
all  its  branches,  before  any  new  measure 
of  extensive  operation  acquires  the  force 
of  a  law. 

With  respect  to  the  7  &  8  Vict.  c.  96, 
generally  known  as  Lord  Brougham's  Act, 
by  which  the  entire  abolition  of  imprison* 
ment  for  debts  under  20/.  was  effected,  the 
committee  express  themselves  in  these 
terms : — "  The  palpable  injustice  of  this 
portion  of  the  act,  iu  total  inapplicability 
to  the  necessities  of  the  trading  classes  of 
the  community,  the  ruin  it  entailed  on 
many  of  the  smaller  traders,  and  the  un-» 
certainty  it  introduced  as  to  the  probable 
realisation  of  all  debts  under  that  sum, 
caused,  perhaps  fortunately,  a  reaction  of 
the  public  mind  on  this  subject,  and  led  to 
the  avowal  of  principles  in  support  of  the 
unfortunate  creditor^  and  their  practical 
introduction  into  the  Act  of  Paliament  of 
last  session,^  by  which  imprisonment  for 
small  debts,  in  a  large  class  of  cases,  was 
re-introduced."  Whilst  describing  the  Act 
7  &  8  Vict.  c.  06,  in  language  so  un* 
measured  and  emphatic,  the  report  never 
even  for  a  moment  glances  at  the  twin 
measure*  nearly  contemporaneous,^  ema* 
nating,  it  is  said,  from  the  same  prolific 
parent,  and  which  is  entitled  "  An  Act  for 
facilitating  Arrangements  between  Debtors 
and  Creditors." 


»»  8  &  9  Vict.  c.  127.      «  7  &  8  Vict.  c.  70. 

**  The  7  &  8  Vict.  c.  96,  obtained  the  rojral 
assent  on  the  9th  August,  and  the  7  &  8  Vict, 
c.  70,  on  the  7th  August,  1844. 

T        ^ 
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Debtors  and  Creditors  Arrangement  Act, 


Whatever  may  be  the  imperfections  and 
demerits  of  the  measure  which  has  so  de- 
servedly excited  the  indignation  of  the 
Committee  of  Merchants  and  Traders,  they 
are  trivial  and  insignificant  when  compared 
with  the  atrocious  violation  of  all  equitable 
principle,  and  the  injustice  to  creditors, 
arising  from  the  provisions  of  the  act  last 
referred  to.  If  the  measure  be  so  mon 
strous,  it  may  be  asked,  why  have  not  its 
provisions  been  canvassed  and  exposed, 
and  how  comes  it  that  the  profession  and 
the  public  have  not  ere  this  expressed 
themselves  decidedly  on  the  subject,  and 
called  for  the  repeal  of  the  obnoxious  act  ? 
The  answer  is  simple  and  obvious.  The 
great  body  of  the  merchants  and  traders 
of  the  kingdom  are  wholly  ignorant  of  the 
existence  of  such  an  act^  and  a  large  pro- 
portion of  the  members  of  the  legal  pro- 
fession are,  we  apprehend,  very  partially  ac- 
quainted with  its  provisions.  The  measure 
is  framed  so  as  to  conceal  and  preclude  a 
knowledge  of  its  operation  —  il  is  worked  in 
secresy  and  privacy — and  in  this  respect 
is  as  detrimental  to  the  public  as  it  is  un- 
congenial to  the'spirit  of  our  legal  institu- 
tions. No  report  has  ever  yet  been  pub- 
lished of  the  proceedings  at  any  meeting 
held  under  this  act,  or  of  the  decisions  of 
the  commissioners  in  respect  of  such  pro- 
ceedings, and  the  unfortunate  creditor  who 
iinds  himself  suddenly  deprived  of  all 
remedy  against  a  debtor  by  means  of  its 
enactments,  has  hitherto  complained  in 
private,  unheard  and  unheeded.  Perhaps 
at  different  periods  some  dozen  professional 
men,  or  it  may  be  twice  that  number,  have 
attended  meetings  held  under  this  act,  as 
the  representatives  of  individual  creditors, 
or  of  the  petitioning  debtor,  and  there  is 
only  a  solitary  instance  recorded  in  which 
its  provisions  have  yet  become  the  subject 
of  discussion  in  a  court  of  law,^  and  in  that 
case  the  point  in  dispute  arose  incidentally, 
and  it  appeared  that  the  Commissioners  oi'^ 
Bankruptcy,  who  are  specially  appointed, 
not  so  much  to  administer,  as  to  superin- 
tend tlie  administration  of  the  act,  had  from 
tlie  outset  acted  under  a  mistaken  impres- 
sion as  to  the  extent  of  their  own  jurisdic- 
tion under  it* 

In  the  case  of  Mazeman  v.  Davist  the 
question  was,  whether  a  protection  granted 
to  a  petitioner  under  the  7th  section  of  the 
act  could  be  extended  from  time  to  time, 

•  Vide  the  case  o£  Mazeman  T.  Davis,  Orig. 
Sep.  Leg.  Obt.  ante,  p.  294v 


so  as  to  protect  the  petitioner  from  arrest 
at  the  suit  of  a  judgment  creditor  ? 

The  let  section  enacts,  that  ''any  debtor 
who  is  unable  to  meet  his  engagements  with 
his  creditors,  not  being  a  trader  within  the 
meaning  of  the  statutes  relating  to  bankrupts, 
may  with  the  concurrence  of  one  third  in  num- 
ber and  value  of  his  creditors  (testified  by  their 
I  signing  his  petition)  present  a  petition  to  the 
I  Court  of  Bankruptcy,  setting  forth  a  full  ac- 
count of  his  debts,  and  the  consideration  there- 
of, and  the  names,  residence,  and  occupatioos  of 
his  creditors,  and  also  a  full  account  of  big 
estate  and  efiects,  whether  in  possession,  rever- 
sion, or  expectancy,  and  of  all  debts  and  rights 
due  to,  or  claimed  by  him,  and  of  all  property 
of  what  kind  soever  held  in  trust  for  him;  and 
also  setting  forth  that  he  is  unable  to  meet  his 
engagements  with  his  creditors  and  the  true 
cause  of  such  inability ;  and  also  setting  forth 
such  proposal  as  he  is  able  to  make  for  the 
future  payment,  or  the  compromise  of  such 
debts  or  engagements,  and  that  one  third  in 
number  and  value  of  his  creditors  have  assented 
to  such  proposal,  and  praying  that  such  pro- 
posal (or  such  modification  thereof  as  by  the 
majority  of  his  creditors  should  be  determined) 
I  should  be  carried  into  eflfect  under  the  saperiii- 
tendence  and  control  of  the  said  court,  and  that 
he  the  said  petitioning  debtor  should  in  the 
mean  time  be  protected  from  arrest  by  order  of 
the  said  court." 

The  2nd  section  then  enacts — 

"  That  upon  the    presentation  of  sucb  pe- 
tition,  one  of  the  commissioners  of  the  said 
court,  in  such  rotation  as  by  order  oi  the  said 
1  court  shall  be  appointed,  shall  privatehf  exa- 
I  mine  into  the  matter  of  the  said  petition,  and  ins 
j  that  purpose  shall  have  power  to  examine  upon 
'  oath  such  petitioning  debtor,  and  any  creditor 
I  concurring  in  his  petition,  and  any  witness  pro- 
duced bi/  such  petitioning  debtor,  and  if  such 
!  commissioner  shall  be  satisfied  of  the  truth  of 
;  the  several  matters  alleged  in  snch  petition,  and 
that  the  debts  of  such  petitioning  debtor  hare 
not  been  contracted  by  reason  of  any  manner 
of  fraud  or  breach  of  trust,  or  without  reason- 
able probability  at  the  time  of  contract  of  being 
able  to  pay  the  same,"  or  by  reason  of  any  judg- 
ment in  certain  actions  enumerated,  "  and  thai 
such  petitioning  debtor  has  made  a  fulldij- 
closure  of  his  debts  and  credits,  estate  and  ef- 
fects, and  is  desirous  of  making  a  bona  fide 
arrangement  with  all  his  creditors,  and  that  fait 
proposal  to  that  eflfect  is  reasonable  and  proper 
to  be  executed  under  the  direction  of  the  said 
court,"  &c.,  then  the    commissioner  is  em- 
powered to  direct  a  meeting  of  all  the  creditors 
of  the  petitioning  debtor  to  be  held  at  a  time 
and  place  appointed,  and  notice  of  such  meet* 
ing  to  be  given  to  the  ereditors." 


By  the  3rd  section 

The  commissioner  is  to  appoint  a  pwpef 
person  to  preside  at  such  meeting  of  creditors 
and  report  the  resolutions  thereof  to  the  com- 


Debtors  and  Creditors  Arrangement  Act, 


^B 


missioner.  And  by  the  7th  sect,  the  commis- 
sioner is  empowered,  "  upon  the  examintUion  of 
tuck  petition  as  aforesaid,  to  grant  to  such  pe- 
titioDiDf(  debtor  a  temporary  and  limited  pro- 
tection from  arrest,  and  sucn  petitioning  debtor 
shall  be  accordingly  free  from  arrest,  for  such 
time  and  within  such  limits  and  conditions  as 
shall  be  specified  in  the  said  protection,"  &c. 

If  a  msgor  part  of  the  creditors  at  a  first 
meeting,  and  three-fifths  in  number  and  value 
of  the  creditors  present  at  the  second  meeting 
assent  to  the  proposal  of  the  petitioning  debtor, 
or  of  any  modification  thereof,  and  sign  a  reso- 
lution to  that  effect,  such  resolution  is,  by  sect. 
6,  to  be  submitted  to  the  commissioner  within 
fijfteen  days,  and  if  he  thinks  it  reasonable  and 
proper,  he  is  to  cause  it  to  be  filed  and  entered 
of  record,"  and  shall  grant  to  such  petitioning 
debtor  a  certificate  of  such  filing,  and  shall  from 
time  to  time  indorse  on  such  certificate  his 
protection  of  such  petitioning  debtor  from  ar- 
iwt." 

In  the  case  alluded  to,  the  commissioner, 
upon  the  examinaUon  of  his  petition,  granted 
the  petitioner;  James  Phineas  Davisj  a  protection 
from  the  14th  July,  1845,  to  the  4th  October, 
under  sect.  7,  and  directed  that  a  meeting 
of  creditors  should  be  held  on  the  first  of  Oct. 
under  sect.  2,  and  the  commissioner  subse 


comraisdoner  is  called  upon  to  determine 
questions  so  difficult  and  complicated  ?  He 
may  examine  upon  oath  the  petitioning 
debtor,  and  any  creditor  concurring  in  his 
petition,  and  any  witness  produced  by 
such  petitioning  debtor;  but  neither  at 
this  nor  any  other  stage  of  the  proceedings, 
has  the  commiasioner  any  authority  to  ex- 
amine a  dissenting  creditor,  or  any  witness 
produced  by  him.  As  may  be  supposed, 
those  creditors  who,  at  great  expense,  afler 
pursuing  the  ordinary  remedies  provided 
by  the  law,  find  themselves  suddenly  bar- 
red of  their  right,  and  without  a  hearing 
deprived  of  the  power  of  enforcing  their 
claims  against  the  person  of  their  debtor, 
are  loud  in  their  complaints.  The  num* 
ber  of  those  whose  interests  are  com- 
promised, and  who  are  mocked  and  insulted 
by  this  outrage  on  justice  is  not  yet  so  con- 
siderable as  to  excite  public  attention,  but 
the  number  is  daily  increasing,  as  the 
somewhat  extensive  class  who  are  unable 
and  unwilling  fairly  to  meet  their  engage- 
ments, become  acquainted  with  the  extra- 


quendy,  but  brfore  he  had  granted  a  certificate  "/^'""fy  \^'''."**  ^^«=''  *'l'*«*=*  "^""^^  ^^^ 


of  the  filing  of  any  resolution  of  creditors  under 

lection  6,  enlarged  the  protection  from  time  to 

time,  until  the  6th  December.     On  the  l4th 

November,  the  defendant  was  arrested  at  the 

suit  of  the  plaintiff*,  under  a  writ  of  exegi 

facias^  and  upon  an  application  for  his  discharge 

from  custody,  Mr.  Justice  Patteson,  sitting  in  j  "  "I  „„^^  «^«^iu   ^u»^  *u^  «^ 

the  Bail  Court,  decided,  that  the  commissioner  1  «"^  «°"^«  ^*^^^»^'  **^«^  ^^®  «^ 


defeating  the  just  claims  of  their  creditors, 
and  avoiding  all  responsibility. 

We  repudiate  the  scandal  which  would 
be  affixed  to  our  legislative  institutions,  if 
there  were  a  particle  of  truth  in  the  rumour 
which  had  obtained  considerable  publicity 

in  question 


hadnopowerto  prolong  the  protection  granted   "^[^^  Passed  to  meet  the  particular  exigen- 


npon  the  examination  of  the  petition,  and  that 
the  defendant  was  legally  arrested. 

Since  the  decision  of  this  case,  the  prac- 
tice, we  understand,  has  been  for  the  com- 


cies  of  an  indiscreet  young  gentleman,  who 
has  the  good  fortune  to  be  powerfully  con- 
nected, and  whose  connections  had  an  in- 
superable horror  to  his  appearing  in   the 


missioners  to  grant  a  prolonged  protection  !  position  of  an  ordinary  insolvent.  However 
—as  for  six  or  twelve  months — conditioned  !  this  may  be,  the  act  has  already  been  taken 
to  be  void,  if  the  proposal  made  by  the  pe-  j  advantage  of  by  some  persons  who  are  not 
titioning  debtor  should  not  be  assented  to '  very  highly  connected,  and  the  temptations 
by  his  creditors.  It  does  not  appear  that'  which  it  holds  out  to  the  unprincipled  and 
this  modification  confers  any  advantage  on  dishonest  are  too  powerful,  to  suppose  it 
creditors,  and  indeed  it  is  difficult  to  con- '  posf »l>Je  that  its  provisions  should  not  be 
ceive  that  any  alterations  or  improvements  1  rapidly  extended  to  a  class  of  cases,  which 
in  practice  could  remedy  a  measure  so  es- 1  the  framers  of  the  act  probably  never  con- 
sentially  defective  and  unjust.  templated  its  application  to. 

From  the  preliminary  sections  which  are  I  .  ^t  is  not  too  much  to  say,  that  any  altera 


above  cited,  it  will  be  seen  that  upon  a 
mere  ex  parte  application,  privately  made 
—supported  by  the  signatures  of  friendly 
creditors — without  any  notice  to  and  there- 
fore constantly  made  without  the  know- 
Wge  of  any  adverse  creditor — the  com- 
nittioner  is  to  be  satisfied  of  the  truth  of 
the  several  matters  alleged  in  such  peti- 
tion, and  that  tlie  proposal  made  by  the 
petitioner  is  reasonable  and  proper.  And 
what  are  the  materials  upon   which   the 


tion  of  the  law  of  debtor  and  creditor  which 
does  not  essentially  alter  the  provisions  of 
this  statute,  or  sweep  it  away  altogether, 
must  be  necessarily  imperfect  and  unsatis- 
factory, and  with  this  view  we  would 
earnestly  invite  the  attention  of  the  Com- 
mittee of  Merchants  and  Traders,  as  well 
of  the  profession,  to  the  subject. 


T  2 
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Law  qf  Partnerships.-^Review :  Walford^s  Laws  of  the  CuHomi. 


LAW  OF  PARTNERSHIP 


SECRET     PARTNERSHIP    WITH     ▲   PAWN- 
BROKER  ILLEGAL. 

The  policy  of  the  law  has  led  to  the 
passing  of  a  statute,  the  39  &  40  Geo.  d, 
c.  99,  whereby  it  is  enacted,  that  for  the 
better  manifesting  by  whom  the  trade  or 
business  of  a  pawnbroker  is  carried  on,  all 
persons  engaged  in  that  occupation  shall 
cause  their  christian  and  surnames  to  be 
painted  or  written  in  large  legible  charac- 
ters over  the  door  of  their  establishments, 
adding  thereto  the  word  "pawnbroker ''or 
«  pawnbrokers,'*  as  the  case  may  be ;  for 
the  neglect  of  which  regulation  they  are 
liable  to  certain  penalties,  to  be  levied 
summarily  by  the  warrant  of  two  justices 
of  peace. 

In  the  case  of  Gordon  v.  ffowden,  re- 
ported in  the  number  just  published  of 
Messrs.  Clark  and  Finnelly's  Reports,  p. 
237,  the  House  of  Lords  were  called  upon 
to  consider  how  far  the  statute  operated 
upon  a  contract  between  two  parties  in 
Edinburgh — the  act  extending  to  Scotland 
as  well  as  England. 

The  ruling  precedents  relied  upon  were 
those  of  Armstrong  v.  Lewis,  2  Cromp.  & 
•  M.  284,  and  Armstrong  v.  Armstrong^  3 
Myl.  8c  Kee.  53.  In  those  cases  an  agree- 
ment for  a  secret  partnership  in  the  pawn- 
broking  busines  was  held  illegal  and  void. 
The  last  of  these  cases  was  decided  in 
1834,  by  Lord  Chancellor  Brougham,  be- 
fore whom  a  great  clamour  was  made  in 
the  argument  on  the  part  of  the  pawn- 
brokers, that  they  were  exposed  to  sus- 
picion, and  held  to  be  a  suspected  class  of 
individuals,  and  that  it  was  treating  them 
with  indelicacy  so  to  consider  the  act,  and 
so  to  construe  it.  But  the  answer  of  the 
Lord  Chancellor  was  conclusive,  that  no 
honest  respectable  pawnbroker  would  feel 
that  there  was  any  impropriety  or  any  in- 
delicacy in  being  called  upon  to  disclose, 
his  name  and  the  name  of  his  partner  with 
whom  his  business  of  pawnbroking  was  car- 
ried on  ;  that  it  tended  to  prevent  dishonest 
and  fraudulent  proceedings,  oppressive  to 
the  poor  as  well  as  iniquitous  in  them- 
selves ;  that  it  tended  to  encourage  and 
protect  fair  traders,  and  to  separate  and 
distinguish  them  from  those  who  were  un- 
fair ;  and  that  consequently  no  person  had 
any  right  to  complain  of  the  act  of  parlia- 
ment or  the  mode  of  enforcing  it. 

One  is  at  a  loss  to  discover  from  the  re- 
port upon   what  reasoning  the  court  in 


Scotland  proceeded;  but  they  differed 
from  the  English  decisions,  and  held  the 
agreement  good,  and  hence,  consequently, 
this  appeal  to  the  Lords. 

The  House  of  Lords,  however,  upon  hear* 
ing  counsel,  at  once  reversed  the  decision  of 
the  court  below,  Lord  Campbell  pithily  re- 
marking, that  <<if  the  act  of  parliament  is 
carried  into  effect,  the  agreement  is  void: 
if  the  agreement  is  carried  into  effect,  the 
act  of  parliament  is  violated.  They  can- 
not stand  together.*' 


NOTICES  OF  NEW  BOOKS. 


The  Laws  of  the  Customs^  compiled  by£' 
rection  of  the  Lords  Commissumen  of 
Her  Majesties  treasury^  and  published 
under  the  sanction  of  the  Commissioners 
of  Her  Mcjestifs  Customs;  wiANota, 
and  a  General  Index.  Edited  by  J.  G. 
Walpord,  Esq.,  Solicitor  for  the  Cus- 
toms. London :  Longman  &  Co.,  Pa- 
ternoster Row,  1846.    Pp.  804. 

This  valuable  work  of  Mr.  Walford,  the 
Solicitor  of  the  Customs,  has  been  prepared 
by  the  direction  of  the  Lords  of  the 
Treasury.  It  comprises  not  only  those 
acts  usually  called  '^  Customs  Acta,"  but 
others  which  are  wholly  or  partly  enforced 
by  the  officers  of  customs.  We  have  thus 
an  entire  view  of  the  statute  law  on  this 
subject  comprised  in  one  volume. 

A  great  improvement  has  been  effected, 
of  late  years,  in  this  large  and  complicated 
branch  of  the  revenue,  by  consolidating  and 
amending  the  vast  collection  of  acts  which 
formerly  existed.  iMr.  Walford  states 
that— 

"  For  some  time  prior  to  the  year  1825  it 
had  been  under  consideration  to  consolidate 
the  different  acts  relating  to  the  management 
and  collection  of  the  revenue  of  customs  in  the 
united  kingdom  and  the  colonies,  and  those  re- 
lating to  some  other  subjects  nearly  connected 
with  that  primary  one. 

"These  subjects  were  the  prevention  ot 
smuggling,  the  law  of  navigation,  the  register- 
ing of  vessels,  the  warehousing  of  goods,  the 
granting  bounties,  and  some  provisions  relating 
to  the  Isle  of  Man. 

"  The  necessity  of  such  a  measure,  and  the 
labour  required  to  carry  it  into  execution,  may 
be  judged  of  from  the  fact,  that  an  AbridgmeDt 
of  the  Laws  of  the  Customs  had  been  published 
by  Mr.  Jickling,  which  occupied  1,375  large 
quarto  pages,  and  the  statutes  which  it  was  « 
quisite  to  repeal,  with  a  view  to  the  consobda- 
cion,  amounted  to  443." 

It  appears  that  the  late  Mr.  Hume,  the 
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Comptroller  of  the  Customs  in  London, 
executed  this  task,  except  that  part  which 
related  to  the  prevention  of  smuggling, 
which  was  confided  to  Mr.  Thackeray, 
then  Assistant  Solicitor  of  the  Customs ; 
and  Mr.  Walford  thus  describes  the  pro- 
gress of  the  Customs  legislation  : — 

"The  whole  matter  was  arranged  by  Mr. 
Home,  under  ten  heads,  the  regulations  respect- 
ing each  of  which  formed  a  separate  act. 

"llie  acts  thus  prepared  were  introduced  into 
parliament  un  ]er  the  correction  and  care  of 
Mr.  Berries,  then  one  of  the  joint  secretaries 
of  the  treasury.  They  received  the  royal  assent 
in  the  month  of  July,  1825,  and,  with  such 
amendments  of  them  as  have  been  made  from 
time  to  time,  have  contained  aU  the  statutable 
provisions  in  force  upon  the  subjects  of  their 
respective  titles.  In  the  interval  between  the 
years  1S25  and  1833  several  amendments  of 
Mr.  Hume's  acts  were  made,  but  his  arrange- 
ment was  still  observed,  and  each  amending 
clause  was  classed  imder  such  of  the  above 
heads  as  it  belonged  to. 

*' In  the  session  of  1833  these  amendments 
vere  consolidated  with  the  existing  acts,  the 
hills  by  which  that  measure  was  effected  being 
mtroduced  into  parliament  under  the  correction 
and  care  of  the  late  Lord  Sydenham,  at  that 
time  President  of  the  Board  of  Trade. 

"  During  the  following  twelve  years  other 
amendments  continued  to  be  made  from  time 
to  time,— -the  most  injiportant  of  them  being  the 
substituting  hard  labour  as  a  punishment  for 
smuggling,  in  certain  cases  in  lieu  of  impress- 
ment into  the  naval  service,  in  others  in  hen  of 
penalty ;  the  removing  the  prohibition  to  ex- 
port machinery;  and  the  remodelling  the 
duties. 

"As  these  amendments  could  only  be  found 
hy  referring  to  the  different  acts  by  which  they 
were  made,  it  was  considered  to  oe  expedient 
that  a  fresh  consolidation  should  take  place. 

"To  effect  this  a  repealing  act  has  been 
passed  by  which  the  then  existing  ten  acts  and 
all  amendments  of  them  were  repealed,  and  ten 
other  acts  have  been  also  passed  founded  upon 
Mr.  Hume's  consolidation,  adopting  his  ar- 
ranjjrement  and  embodying  in  their  respective 
places  the  different  existing  provisions  by  which 
alterations  had  been  effected." 

Tlie  ten  acts  placed  at  the  commence- 
inent  of  this  compilation  contain  the  exist- 
ing law  on  the  several  subjects  to  which 
they  relate.  And  other  acts  and  parts  of 
acts  have  been  added  which  appear  requi- 
site, as  well  for  the  information  of  the 
public,  as  the  guidance  of  the  oHicer  in  the 
execution  of  the  laws  of  the  Customs. 

Mr.  Walford  liberally  ascribes  great 
merit  to  the  late  comptroller,  who  edited 
a  work  similar  to  the  present,  in  1836; 


task  was  entrusted  to  Mr.  Walford^  and  he 
has  ably  performed  his  duty. 


NEW  BILLS  IN  PARLIAMENT. 


but  the  recent  Consolidation  Acts  having  r 
rendered  a  new  collection  necessary,  the  1 


ADMINISTRATION    OF   CRIMINAL    JUSTICK. 

In  certain  cases  of  felony  the  court  is 
not  empowered  by  law  to  award  sentence 
of  transportcUion  for  a  less  period  than  the 
term  of  the'  offender's  life,  or  some  long 
term  of  years ;  or  sentence  of  imprisonment 
for  any  shorter  term  than  two  years.  It  is 
desirable  that  some  of  such  offenders  should 
suffer  transportation  or  imprisonment  for  a 
shorter  period  respectively  at  the  discretion 
of  the  court  before  which  they  are  con- 
victed. It  is  therefore  proposed  to  be 
enacted  as  follows  :  — 

1 .  That  in  all  cases  where  the  court  is  now 
by  law  empowered  to  award  any  sentence  of 
transportation  it  shall  be  lawful  for  such  court, 
at  its  discretion,  to  award  such  sentence  for 
any  term  of  years  not  less  than  seven  years ; 
and  that  in  all  cases  where  the  court  has  power 
to  award  sentence  of  imprisonment  it  shall  be 
lawful  for  the  same  court,  at  its  discretion,  to 
award  such  sentence  for  any  time,  however 
short,,  which  shall  appear  just  under  all  the  cir- 
cumstances. 

It  is  now  required  by  the  4  &  5  W.  4,  c. 
36,  s.  13,  that  no  indictment  shall  be  pre- 
sented before  the  grand  jury  of  the  Central 
Criminal  Court  for  certain  offences,  unless 
the  party  prosecuting  shall  have  first  en- 
tered into  recognizances  to  prosecute.  It 
is  now  proposed  to  enact— 

2.  That  the  said  provision  be  and  the  same 
is  hereby  repealed ;  and  that  bills  of  indictment 
may  be  preferred  by  any  person  before  the 
grand  jury  of  the  said  court  for  any  offence,  in 
the  same  manner  as  may  be  done  before  any 
other  grand  jury. 

Doubts  having  been  raised  as  to  the 
proper  place  of  trial,  where  indictments 
have  been  removed  by  writ  of  certiorari 
from  the  Central  Criminal  Court  into  the 
Court  of  Queen's  Bench.  It  is  therefore 
proposed  to  enact — 

2.  That  every  writ  of  certiorari  for  removing 
an  indictment  from  the  said  Central  Criminal 
Court  shall  specify  the  count jr  or  jurisdiction 
in  which  the  same  bhall  be  tried  ;  and  a  jury 
shall  be  summoned  and  the  trial  proceed  in  the 
same  manner  in  all  respects  as  if  the  indictment 
had  been  originally  preferred  in  that  county  or 
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Parliamentary  Returns, 
PARLIAMENTARY  RETURNS. 


Court  of  ortattctrfi. 

The  Annual  Return  of  the  State  of  the  Suitors*  Fund  and  the  Suitors'  Fee  Fund,  has 
just  been  made  by  the  Accountant-General.  This  we  know  is  always  an  interesting 
subject  to  our  readers,  and  we  shall  therefore  make  such  extracts  as  may  be  desirable  for 
their  information. 

For  the  present  we  select  the  Suitors'  Fee  Fund  Account,  which  is  as  follows  :  — 


PAYMENTS,  FROM  Nov.  25,  1845,  to  Nov.  24, 1846, 


4,000 

6.800 

200 

«73 


compensation  to  fire  Masters,  at  7?5/.  per  annum  ..         ..     -    ,.5,625    0    0 

Eleren  Matters' Chief  Clerks*  salaries,  at  1,000/.  eacb,  less  a  proper, 
tionate  part  accrued  betwevn  the  death  of  one  and  appointment  oi 

another  ..  ..  10.997    5    8 

EleTenMasters' Junior  Clerks,  at  150/.  each         1,650    0    0 

Total  Masters 

Salaries  to  ten  Registrars  ,.  15,900    0    0 

Compensation  to  ditto,  under  3  &  4  Will.  4,  c.  94, s.  48,  and  5  Vict.  c.  5, 

e,  53 
Salaries  to  fourteen  Registrars' Clerks       .'.'         V.         11         11         ! 

Compeosaiion  to  one  ditto,  under  5  Vict.  c.  5.  s.  53         

Pension  to  a  retired  Registmr's  Agent,  under  3  &  4  Will.  4,  c.  94,  s.  48 

-.  ,^  Total  Registrara 

Master  of  Reports  and  Entries' salary        1,000 

Clerk  of  Reports  ..  .. .,  ,,       200 

Two  Clerks  of  Entries  .,  .,         ..         ,,         [[         ,,       250 

Compensation  to  one  Clerk  of  Entries        1 00 

Salanes  to  Clerks  of  Accounts      ..  2,550 

Compensation  lo  late  Master  of  Reports  and  Entries 2,250 

Total  Report  Office    ..         ..         ..         .. ■ 

l^art  of  Examiners'  salaries  to  two  Examiners,  at  700/.  per  annum         . .    1 .400    0    0 
Compensation  to  one  Examiner,  under  3  &  4  Will.  4,  c.  94         . .         . .       200    0    0 

Saltnes  to  Examiners' two  Clerks,  at  150/.  per  annum 500    0    0 

Compensation  to  one  ditto  .,  200    0    0 

_,       -.,    ,  Total  Examiners        .     ■ 

Two  Clerks  of  A  ffidants*  salaries  

Salaries,  &c.  under  5  &  6  of  her  present  Majeaty,  c.  84 : 

i  wo  Masters  in  Lunacy    ..  ..  ..    4.000    0    0 

Travelling  expenses  .•  ..         .,         , 659    8     0 

lire  Clerks  to  Masters  in  Lunacy  1,838  10    4 

Rent  of  Premises  ..  330    0    0 

Expenses  of  Offices  ..  666  15    9 

Salary  of  Secretn ry  of  Lunatics         800    0    0 

Four  Clerks  in  Secretary's  Office 710    0    0 

Expenses  of  Offices  ..  430  12  11 

Compensation  to  late  Commissioners  in  Lunacy 460    0    0 

Ditto  to  the  late  Clerk  of  the  Custodies    • 477    3    6 

Salaries,  &c.  under  5  &  6  of  her  present  Majesty,  c.  103 

Six  Taxing  Masters  ..             12,000 

Six  Clerks  to  ditto  ..             1,500 

Clerk  of  Enrolments  ..             ..          .. l,2oo 

Three  Clerks  to  ditto  ,.             , 750 

Four  Clerks  of  Record  ..              4,800 

Twelve  Clerks  to  ditto  ..              3,000 

Copy  Money  for  writin 


^  .  - D  and  copvin«r  in  the  office  of  the  Taxing 

Masters,  Clerk  of  Enrolments,  and  Clerks  of  Records  • 

Rent  of  'i'axing  Masters'  Offices 

Expenses  of  Taxing  Mssiers,  Enrolment,  and  Record  and  Writ 
Clerks  for  stationery,  coals,  candles,  servants'  wages,  insurance, 
rates  and  taxes,  an(l  for  furniture,  builders,  and  aurveyor  (orl 
alterationa  .,  ..  . .         


6,111 
800 


0 
0 
0 
0 
0 
0 

17 
0 


1,545  19     9 


16,272    5    8 


27,173    0   0 


6,350   0   0 


2,100 
650 


10,392  10   6 


31.707  16  10 


*  of  615  6s.  4d.,  part  of  this  sum,  was  not  in  fact  due  befbre  the  7th  December  1845,  but  ii 
necessarily  included  in  this  Account,  as  chargeable  opon  the  Fees  upon  the  other  aids  of  the 
Acoount. 
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PAYMENTS— conrtnucrf. 


Compensation  for  loss  of  Offices  and  Profits  to  the  undermentioned  Of- 
6cers,  under  5  &  6  Vict.  e.  103 : 
Five  Six  Clerks 

Twrenty-lwo  Svrom  Clerks  . .  

One  Waiting  Clerk        . .  . .  

Fire  Agents  to  Sworn  Clerks       ..  

Three  Clerks  of  Enrolments  ••  

Tiro  Deputy  Clerks  of  Enrolments,  Deputy  Record  Keeper,  and 

Agent  to  iSwom  Clerk  . .  

Proportion  to  deceased  Deputy  Record  Keeper  and  Agent 
Secretary  of  Decrees  and  Injunctions  ..  ..  .,  •• 

Receiver  of  the  Sixpenny  Writ  Duty 

Bag  Bearer  .,  ,,  .,  ,,         .,         ., 

Chaff  Wax  ,.  ..  

Sealer       ..  ..  ,,  ,.  ,,  ,, 

Clerk  in  the  Public  Office  ..  

Tea  Masters*  Junior  Clerks  (under  the  above  two  Acts) 
Messenger  .,  ,,  ,.         .,         ., 


d. 


7,203     5  10 1 

30,209  11 

4 

109     8 

8 

1,431     1 

0 

1,228     3 

3 

2,285     8 

4 

99    2 

5 

49  IS 

4 

68     0 

0 

42  16 

0 

19  16 

8 

17  14 

0 

300     0 

0 

1,716  14 

4 

i*t2 

0 

44,793    7     2 

J 

139.439    0     S 

RECEIPTS. 


Fees  received  in  the  Masters'  Offices 
•  •         Registrars' Office 
•  •  ••         Report  Office  ••  .. 

••  ••      •  Affidavit  Office  ..  •« 

Examiners'  Office       •  •  .  • 

Fees  received  by  Gentlemen  of  the  Chamber 

for  Fines  and  RecoTeries      ••  •• 

Proportion  of  deqeased  Si;c  Clerks'  Fees     . . 
Fees  received  at  the  Subpoena  Office 
Fees  formerly  payable  to  jtbe  Lord  Chanoellor  •• 

Fees  received  by  Secretary  of  Lunatics       •• 

Clerk  to  the  Masters  in  Lunacy 
Taxing  Masters 
•  •  Clerk  of  Enrolments         .  • 

Record  and  Writ  Clerks 
Interest  Money  brought  over  from  the  Account  of  < 
Clerks' Office  " 


Excess  of  Charges  above  Fees  for  the  Year  ending  2  kh  November  1845 


£      «.  d. 

£      t.   d. 

36,546    7     4 

16,6S0  15  •  0 

8,186     3  11 

5,426     1     8 

1,376     2     8 

,  , 

16  11     6 

422     6  11 

9     0     0 

125  19    0 

•^ 

1^09  16    4 

,  , 

3,296     1     4 

•  • 

3,254    5    2 

,  , 

28,230     5     2 

,  , 

6,993     0     9 

*• 

22,807  16    4 

The  Sale  of  Six 

•• 

•  • 

44     4    0 

134,874  17     1 
4,564    3     1 

Novembe 

rl845     ..    ...       -. 

139.4S9    0    « 

EXAMINATION  PRIZES. 


To  the  Editor  of  the  Legal  Observer. 

Sir, — Understanding  that  the  examiners,  last 
term,  had  in  contemplation  awarding  some 
acknowledgment  of  merit  to  the  students,  but 
not  observing  anything  ahout  it  in  the  Legal 
Observer,  considering  ths  subject  may  be  drop- 
ped, I  am  induced  from  being  acquainted  with 
several  students,  and  hearing  their  ideas,  to 
respectfully  submit  them  to  the  examiners. 

That  if  some  treatise  on  the  several  branches 
of  the  law  included  in  the  questions  stamped 
with  the  arms  of  the  institution,  was  given  to 
those  who  answered  best  on  each  branch,  it 
would,  no  doubt,  be  the  means  of  causing  great 


emulation,  and  make  the  student  consider  him- 
self more  upon  a  footing  with  the  other  learned 
professions,  which  I  have  no  doubt  they  would 
fully  appreciate. 

Anon. 

[The  examiners  of  last  term  having,  in  the 
discharge  of  their  dutv,  been  obliged  to  post- 
pone the  certificates  ot  not  less  than  13  out  of 
89  candidates,  were,  it  appears,  on  the  other 
hand,  desirous  of  noticing  the  very  satisfactory 
way  in  which  several  of  the  successful  cancH- 
dates  had  passed  their  exatnination ;  but  we 
understand,  that  on  due  consideration,  it  was 
not  deemed  expedient  in  itself,  or  consistent 
with  the  present  regulations  to  confer  any  dis- 
tinctions.— Ed.] 
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LIST  OF  SHERIFFS,  UNDER-SHERIFFS, 

COMPILED   BY  LEONARD    LAIDMA.N, 

Wabrants  are  granted  in  I'own  for  the  Borough  of  Carmarthen,  Camarronshire,  Radnor- 
Exeter,  Gloucestershire,  Gloucester  City,  Kingston-upon-Hull,  Leicestershire,  Lancashire,  lin- 
not  before  named. 

Office  Hours,  in  Term,  from  11  to  4; 

ENGLAND. 

Couniin,  ^c.  Sheriffs, 

Bedfordshire    .        .        •   William  Stuart,  of  Watford,  Esq.        .... 
Berkshire         .        •        •   William  Stephens,  of  Prospect-hill,  Reading,  Esq.    . 


Berwick-upon-Tweed       •  Captain  WiUkiiii  Smith,  R.  N.,  Ara-lodge,  Berwick-upon-Tweed 


Bristol,  City  of 
Buckiugbamshire 
Cambridge  and  Hunts 
Canterbury,  City  of. 
Cheshire  • 

Chester,  City  of 

Cinque  Ports   • 

Cornwall 
Coventry,  City  of 

Cumberland  . 
Derbyshire      .      ^ 

Devonshire 
Dorsetshire    • 

Durham 

Essex    .        't 

Exeter,  City  of 
Gloucestershire 
Gloucester,  City  of 

Hampshire 
Herefordshire 

Hertfordshire  . 


Kent 

Kingston-upon-HuII 
Lancashire      • 

Leicestershire 

Lincolnshire    . 

Lincoln.  City  of 

Litchfield,  City  of 

London,  City  of 

Middlesex 

3Ionmouthshire 


Newcastle-upon-Tjne 
Norfolk  • 

Norwich,  City  of     • 
Northamptonshire    . 


Esq. 


Thomas  Hill,  of  Cote-bank,  Westbury-upon-Trym,  GIoucestDrsbirOj 

Sir  Williiim  Robert  Clayton,  of  Harley ford-house,  Bart.        • 

Sir  Charles  Wajjer,  of  West  Wratting,  Bart. 

Frederick  FreemanCobb,  of  the  New-road,  Canterbury,  Esq. 

James  Hu^h  Smith  Barry,  of  Masbnry-hall,  Esq. 

John  Smith,  of  Chester,  Esq.  .  •  •  • 

His  Grace  the  Duke  of  Wellington     .  .  •  • 

Christopher  Henry  Thomas  Hawkins,  of  Trewithen,  Esq. 

Act  0&6  Vict.  c.  110,  s.  10.  abolished  the  Office  of  Sheriff  for  this  City,  and 

VVarrants  are  now  granted  bv  the  Sheriff  of  Warwicksbtrs. 
Joseph  Pocklington  Senhouse,  of  Barrow-house  and  Nether-hall,  Esq. 
Sir  Robert  Edward  Wilmot,  of  Osmaston-hall,  near  Derby,  Bart. 

Sir  Walter  Palk  Carew,  of  Haccombe,  near  Newton  Abbot^  Bart. 
Charles  Porcher,  of  Cliffe-house,  Esq. 

Ralph  Stephen  Pemberton,  of  Usworth-house,  Gateshead,  Esq. 

John  Clsrmont  Whtteman,  of  the  Grove,  Thoydon  Garnon,  Epping, 

Joseph  Shephard,  of  Exeter,  Esq. 

G<»org©  Bengougfa,of  Newland,iind  the  Ridge,  Esq. 

John  Join  Flux^of  £astgate«street,  Gloucester,  Esq. 

John  Beard  more,  of  Uplands,  Fnreham,  Esq. 
Daniel  Peploe  Peploe,  of  GarnaCon,  Esq.      .  • 

Felix  Calvert,  Hunsdon-house,  Hansdon,  near  Ware,  Esq. 


Huntingdon  &  Cambridge  Sir  Charles  Wager,  of  West  Wratting,  Bart. 


William  Osmund  Hammond,  of  St.  Al Iran's  Esq. 

,   Christopher  Leake  Ringrose,  of  Fanby,  Yorkshire,  Esq. 
,   William  Staodish  Standish,  of  Duxbury-park,  Esq.    • 

,  William  Ann  Pochin,  of  Barkby,  Esq. 

,  James  Banks  Stanhope,  of  Revesby  Abbey,  Esq. 

,   Henry  Moss,  of  Lincoln,  Esq.  .  • 

.  Joon  Allport,  of  Litchfield.  Esq.        •  .  • 

»  William  James  Chaplin,  of  No.  1,  Adelphi-terrace,  London,  Esq. 

,  John  Laurie,  of  Hyde-park-place,  Hyde-park,  London,  Esq. . 

,  Thomas  Prothero,  of  Mai  pas-court,  Esq. 

Matthew  Kobert  Bigge,  of  Newcastle-upon-Tyne,  Esq. 
The  Hon.  Charles  Spencer  Cowper,  of  Sandringham-hall 

Jeremiah  Colman,  of  Norwich,  Esq.  • 

Allen  AlUoocke  Young,  of  Grltngbury,  Esq. 


Esq. 
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DEPUTIES,  AND  AGENlis,  FOR  1846. 

ITNDEB-SHEIIIFFS*  ACCOUNT  AGENT. 

sbire,  and  all  places  except  Bristol,  Caaterbury,  Cinque  Ports>  Cheater,  Derbyshire,  Durham* 
coin  City,  Monmouthshire,  Norwich,  Poole,  Southampton,  York  City,  and  the  Welsh  Countiues* 

and  in  Vacation,  from  1 1  to  3. 


ENGLAND. 


Undn-Skiriffs,  Deputies  and  Town  Agents, 

William  Day,  of  St.  Neot's.  HuDtinfi:donshire,  Esq.    Messrs.  Hale,  Boys  and  Austen,  6,  Ely-plsce. 
T.i-  T__. .>.     ,       .«     ..       -,  Messrs.  Gregory,  Faulkner,  Gregory  and  Skirrow, 

1 ,  Bedford  row. 
Messrs.  Meggison,  Priogle  &  Co.,  3,  K  ngVroad» 


John  Jacksoa  Blandy,  of  Reading,  Esq. 
Robert  AVeddell,  Berwick-upon-Tweed,  Esq. 


William  Ody  Hare,  3,  Small-street,  Bristol,  Esq. 
James  James,  of  Aylesburr,  Esq. 
Christopher  Pembe'rton,. of  Cambridge,  Esq.  . 
Robert  George  Chippcrfield,  of  Canterbury,  Esq. 
Messrs.  Hostage  and  Blake  of  North  wich 


Bedford-row. 
Messrs.  Bridges  and  Mason,  f  3,  Red  Lion-sqaare* 
William  Meyrick,  ^,  FurniTal  s-inn. 
Messrs.  Cole  and  Son,  Adelplii-terrace.  Strand. 
Thomas  Kirk,  10,  S?raoud's-inn,  Chancery-lane. 
John  Froggatt,  16,  Clifford's-inn. 


John  Finebett  Maddock,  Town  Clerk  of  Chester,    John  Philpot,jun.,  3,  Southampton-street,  Blooms- 

Esq bury. 

ThomasPsin.of  Dover,  Esq Messrs.  Wright  and  Kingsford,  £3,  Essex-street, 

Strand. 
John  Gilbert  Chilcott,  of  Truro,  Esq,    .        .        .  Joseph  Raw,  5,  FumivslVinn. 


SiluSanl,  of  Carlisle,  E«q 

Francis  Jessopp,  of  Derby,  Esq.  (A,  U.  Messrs. 

Jessopp,  Son,  &  Burnaby,  Derbv) 
Winslow  Jones,  of  Cathedral  Yard,  Exeter,  Esq.  , 
Thomas  Coombs,  jun.,  of  Dorchester,  Esq.    . 

William  Emerson  Wooler,  of  North  Bailey,  Dur- 

ham.  Esq 

Joseph  Jessop,  of  Waltham  Abbey,  Esq. 

Haniy  Willcocks  Hooper,  of  Exeter,  Esq.      . 
John  Burrap,  of  Berkeley-street,  Gloucester,  Esq. 
Thomas  Smith,  of  Gloucester,  Esq. 

Charles  Seagrim,  of  Winchester,  Esq.  . 

Francis  Lewis  Bodenham,  of  High-street,  Hereford, 

Fhihp  LoDgmore,  Csstle,  Hertford,  Esq. 

Christopher  Pembertoo,  of  Cambridge,  Esq. 
Henry  Kingsford,  of  Canterbury,  Esq.  . 

Messrs.  Holden  &  Son,  of  Hull     .        •        .        • 
Alessrs.  Gorsto  and  Birchall,  of  Preston 

Chsdes  Smith  (firm  of  Miles]  and  Smith,)  of  Lei- 
cester, Esq.    .        .        ... 

Richard  Clitherow,  of  Homcastle,  Esq.  (A.  U. 
Henry  Williams,  of  Lincoln,  Esq.   . 

Richard  Mason,  Guildhall,  Lincoln,  Esq.       •        • 


William  Green,  of  Litchfield,  Esq. 

f  Francis  Thomas  Bircham,  of  No.  15,  Bedford  \ 
1     Row,  London,  Esq.  .         •         .         .  f 

IDarid  Williams  Wire,  of  St,  Swithin's  Lane,  f 

I     London,  Esq. ) 

Chsrles  Burton   Fox,  of  Newport,   Esq.  (A.  U. 
Messrs.    Prothero,    Towgood,    and    Fox,   of 

Newport) 

Robert  Leadbitter,  of  Newenstle-upon-Tyne,  Esq. 
Lewis  Whincop  Jarvis,  of  Lynn,  Esq'    (A.  IT. 

Messrs.  Adam  Taylor  &  Sons,  Norwich) 
Joseph  Colman,  of  Norwich,  Esq.          .         ,        • 
Henry  Lamb,  of  Kettering,  Esq 


Messrs.  Capes  end  Stuart,  Field-court,  G  ray 's-inn. 
Messrs.  Smedley  and  Rogers,  40,  Jermyn-street, 

St.  Jam«s*s. 
George  Carew,  9,  Lincoln's-inn-fields. 
Messrs.  Rickards  and  Walker,  29,  Lincoln'srinn- 

fields. 

H.  M.  Vane,  Carlton- chambers,  1«,  Regent-street.. 
Messrs.  Nelson  and  Wynn,  Gresham-place,  Lom- 

bard-atreet. 
Messrs.  Clipperton  and  Impey,  17,  Bedford-row. 
Thomas  White,  11,  Bedford-row. 
Messrs.  Jones,  Tudway  snd  Eyre,  1,  John-street, 

Bedford  Row. 
William  Braikenridge,  BartlettVbuildings. 

Messrs.  Overton  and  Hughes,  f5i  Old  Jewry. 

Messrs.  Hawkins,  Stocker,  Bloxam,  and  Stocker,  t. 
New  Bos  well-court. 

Messrs.  Cole  and  Son,  Adelphl-terrace,  Strand. 

Messrs.  Palmer,  France  and  Palmer,  24,  Bedford- 
row. 

Measrs.  Hicks  and  Marris,  5,  Gray's-inn-square. 

Messrs.  Wiggles  worth,  Ridsdsle  and  Craddock,  f, 
Gray*s-inn-square. 

Messrs.  R.  M.  and  C.  Baxter,  48,  LincolnVinii- 
fields. 

Messrs.  Taylor  &  CoUisson, 28,  Great  James-street» 
Bedford-row. 

Messrs.  Taylor  &  Collisson,  28,  Great  James-street,. 
Bedford-row, 

Messrs.  Gem,  Pooley  and  Beesley,  1,  Lincoln's- 
inn-fields. 

Messrs.  James  and  William  Burchell,  24,  Red  Lion- 
square. 

Secondaries  Office,  Basinghall-street. 


George  Hall.  11,  New  Boswell-court. 

Thomas  Leadbitter,  7,  Staple-inn. 

Messrs.  Clowes  and  Wedlake,  10,  King's  Bench- 
walk,  Temple. 

John  Mills,  3,  Brunswick-place,  City-road. 

Messrs.  (Jrimaldi,   Stables    and   Burn,  Copthall- 
court. 

T  5 
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Korthomberland 

l^ottingbamshire 

KottiDgham,  Town  of 

Oxfordshire    . 
Poole,  Town  of 
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.   Charles  William  Orde,  of  Nnnnykirk,  Esq.  . 

.   Francis  Hall,  of  Park-halt,  Nottinghamshire,  Esq. 

.   Nathan  Hurst,  Jan.,  of  Nottingham,  Esq.     . 

.   Mortimer  Ricardo,  of  Kiddington,  Esq. 
.   Edward  MuUett,  of  Poole,  Esq. 


Bntlandshire  • 

Shropshire 

Somersetshire  . 

Southampton,  Town  of 

Staffordshire  • 
Suffolk  . 

Sorrey   . 

Sussex  . 

Warwickshire 

Westmoreland 
Wiltshire 

Worcestershire 

Worcester,  City  of  . 

Yorkshire 
York,  City  of 


Anglesey 

Carnarvonshire 

Denbighshire. 

J^intshire 

Merionethshire 
Montgomeryshire 


Breconshire 
Cardiganshire  • 


John  Gilson,  of  Wing,  near  Uppingham,  Esq.  •  .  • 

Richard  Henry  Kinchant,  of  Park-hall,  Oswestry,  Esq. 

Richard  Meade  King,  of  Pyrland-Hall,  Esq. 

John  Aslatt,  of  Marland-place,  Southampton,  Esq.     • 

John  Levett,  of  Wichnor,  near  Licb6eld,  Esq. 

Sir  Robert  Shafto  Adair,  of  Flixton,  Bart.      .... 

Charles  M'Niven,  of  Ferrysfield,  Oxted,  Esq. 

William  Townley  Mitford,  of  Piuhill,  Esq.  .... 

Charles  Thomas  Warde,  of  Clopton-house,  Esq. 

The  Right  Hon.  Henry  Earl  of  Thanet        .... 
The  Hon.  Jacob  Pleydell  BouTerie  (commonly  called  Viscount  Folkestooe), 

of  Longford  Castle  .  •  .... 

William  Hemming,  of  Fox  Lydiate-house,  Esq. 

Frederick  Tbomas  Elgie,  of  Foregate-steet,  Worcester,  Esq. . 

James  Walker,  of  Sandhotton,  Esq.  .... 

George  Jennings,  of  Bootharo,  York,  Esq.    •  •  •  . 

NORTH  WALES. 

John  Lewis  Hampton  Lewis,  of  Henllys,  Esq.  •  • 

Charles  Henry  Evans,  of  Bontnewydd',  near  Carnarron,  Esq. 
Brownlow  Wynne  Wynne,  of  Garthewin,  near  Abergele,  Esq.  • 

Samuel  Henry  Thompson,  of  Bryncoch,  Esq.  •  •  • 

Sir  Robert  Williaroes  Vaughan,  of  Nannau,  near  Dolgeily,  Bart. 
John  Foukes,  of  Carne,  Esq.  .  .  •  •  • 


SOUTH  WALES. 

Morgan  Morgan,  of  Bodwigiad,  Esq. 

James  Davies,  of  Frefechan,  Aberystwyth,  Esq. 


Carmarthen,  Borough  of  .    David  Evans  Lewis,  Waterloo-terrace,  Carmarthen,  Esq.     . 

Carmarthenshire      .        .    Sir  John  Mansel.  of  Llanatephan,  Bart.         .... 

Ulamorganshii«        .        .   Richard  Franklen,  of  Clemenstone-house,Glamorgan8hire, Esq. 
HsTerfordwest,  Town  of  .    William  Phillips,  of  HUl-street,  Haverfordwest,  Esq..  Co  whom  aU  Writsmort 
be  sent  .  ..... 

rembrokeshnre         .        .   John  Harding  Harries,  of  Trevaccoon,  Esq. 


Badnorafaii 


Thomas  Prickard,  of  Dderw,  Rhayader,  Esq. 


•The  Hon.  Mr.  Cowper  is  at  present  abroad,  but  expected  to  return  in  the  earlv  part  of  Mtrch, 
Buckworth,  of  Cockley  Cley,  Esq.,  Sheriff;  Charles  Bonner,  of  Spalding,  Esq.,'  Under-Sheritf  j 
lo,  FumivaPs  Inn,  Agents. 


ANALYTICAL  DIGEST  OF  CASES 

REPORTED  IN  ALL  THE  COURTS, 

I'rom  1st  November,  1646. 

€Dommoit  Za(o  CourtK. 
[See   I.  Construction  of  Statutes,  p.  333, 


ante;  II.  Grounds  of  Action  and  Principles  of 
the  Common  Law,  p.  358,  oii/e.] 

III.  COMMON  LAW  PLEADINGS. 

AMBiourrr. 
In  trover,  the  first  count  waa  for  twenty  toot 
wei((ht  of  hay ;  the  second  count  for  100  hmfit 
of  barley  and  twenty  tons  weight  of  straw;  the 
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Messrs.  Mejrgison,  Prioglf^^  ^^  Ca«] 

Bedford-row.  \^<  V,  . 

Charles  Deane,  61,  Lincolii,V-mn'fip1ilss|«^  X^VIC  tl'lfk] 
Messrs.  Holme,  Loftus  and  Young.  10,  XcuvJhV^  *  ••^™' 

Strand. 
Charles  Berkeley,  5$,  Lincoln's-inn-fields. 
Messrs.  Skilbeck  and  Hall,  19,  Southampton -build- 

inys. 
Messrs.  Cspes  and  Stuart,  1,  Field-court,  GrayV 

inn. 

Henrj  Hammond,  16,  FuroivnlVinn. 

Messrs.  W.  and  E.  Dyne,  61,  LincolnVinn-fields. 


George  Bronell,  of  Morpeth,  Esq. 

Messrs.  Parsons,  Benn,  and  Parsons,  of  Mansfield, 
A.  U.  John  Brewster,  of  Notting^hara,  Esq.      . 
Christopher  Sirann,  of  Nottingham,  Esq. 

Samuel  Cooper,  of  Henlej-upon-  Thames,  Esq. 
Henry  Mooring  Aldridge,  of  Poole,  Esq. 

William  Gilaon,  of  Uppingham,  Esq.      . 

Richard  Jones  Croxon,  of  Oswestrr,  Esq.  (A.U. 

Joshua  John  Peele, of  Shrewshiiry,  Esq.  )       . 

Edward  Coles,  of  Taunton,  Esq.    ...         .  ,..«,..o.  ,. .  „..^  ^.  ^,..«. 

Richard  Blanchard,  1,  Sussex-place,  Southampton,  Messrs.   Davies  and  Son,  21,  Warwick-street,  Re» 

^ fi:ent-Rtreet. 

Robert  William  Hand,  of  Stafford,  Esq.         .         .  Messrs.  White,  Eyre,  and  White,  11,  Bedford  rovr. 
Peter  Bartholomew  Lon^,  of  Ipswich,  Esq.  (A.U. 

Messrs.  Warman,  Greene  and  Smithes,  of  Bury  Messrs.  R.  M.  and  C.  Baxter.  48,  LincolnVinn- 

St.  Edmunds') *,  fields. 

William  Haydon  Smallpiece,  of  Guildford,  Esq.     .  Messrs.  Abbott,  Jenkins  and  Abbott,  8,  New-inn, 

Strand. 
John  Luttman,  of  Petworth,  Esq. 

Thomas  Heath,  of  Warwick,  Esq. 

John  Heelis,  of  Appleby,  Esq 

Coard  William  Squarey,  of  Salisbury,  Esq.     . 

William  Robeson,  of  Bromsgrrove,  Esq.  (A.  U. 
Messrs.  Gillam  and  Sons,  Worcester)     . 

Herbert  George  Goldingbam,  of  Foregate,  Worces- 
ter, Esq.  Henry  Bedford,  4.  Grdv's  inn  square, 

WiJliam  Gray,  of  York,  Esq Messrs.  Lowe,  ^,  Tanfieldcourt. 

John  James  Gateb,  of  Coney-street,  York,  Esq.     ,    None  ever  appointed. 

NORTH    WALES. 


Messrs.  Palmer,  France  and  Pahner,  24,  Bedford* 

row, 
Samuel    John     Pittendreigh,    14,     South-square, 

Gray's-inn. 
George  Mounsey  Gray,  9,  Staple-inn. 
Messrs.  Palmer,  France  and  Maimer,  24,  Be  Iford. 

row. 


Messrs.  Cardale  and  Iliffe,  2,  Bedford-row. 


Messrs.  Poole  and  Powell,  of  Camarron' ' 
James  Vaugban  Home,  of  Denbigh,  Esq. 

Arthur  Troaghton  Roberts,  of  Mold,  Esq. 

Messrs.  Owen  and  Griffiths,  of  Dolgelly 
Joseph  Jones,  of  VVelchpool,  Esq. 


Messrs.  Abbott,  Jenkins  and  Abbott,  8,  New-inn. 
Messrs.  Palmer,  Krance  and  Pdlmer,  t4,  Bedturd- 

row, 
Messrs.  Milne,  Parry,  Milne  and  Morris,  2,  Har- 

court-buildings,  Temple. 
Messrs.  Gatty  and  Turner,  lied  Lion-square. 
Messrs.  Jones  and  Blaxland,  Crosby-square. 


SOUTH   WALES. 

-     ••. 

Frederick  Rowland  Roberts,  of  Aberystwyth,  Esq.   Messrs.  Hawkins,  Siocker,   Bloxam  and  Stocker, 

2,  New  Uoswellcourt. 
Geor|?e  Thomas,  jun.,  Lammas-street,  Carmarmar-    M'jssrs.  Rickiirds  and  Walker,  29,  Lincoln's-inn- 

then,  Esq 

fillip  Griffith  Jones,  of  Carmarthen,  Esq.     . 
William  Lewis,  of  Bridgend,  Esq, 

No  Under-Sheriff  or  Agent  ever  appointed. 
William  Evans,  of  Harerfordwest,  Esq. 

ETtn  Williams,  of  Rhayader,  Esq. 


fields. 

Robert  Gamlen.  S,  Gmy's-inn-sqnnre. 
Isaac  Wrentmore,  19,  Lincoln's-ion-fields, 


Messrs.  Jones,  Trinder,  Tudway  and  Eyre,  John- 
street,  Bedford-row. 

Messrs.  Meredith  and  Reeve,  8,  New-square,  Liu- 
coloVinn. 


wben  he  will  he  sworn  in,  until  which  time  the  names  will  stand  a?  fidlow:— Th«iophilus  Ruwll 
Messrs.  Adam  Taylor  and  Sons,  Norwich,  acting  Under-sheriffs  ;  and  Messrs.  Temple  and  Bonnor, 


third  for  500  bushels  of  turnips.  The  defend- 
ant pleaded  to  Uie  whole  declaration,  that,  before 
and  at  the  several  timee  when,  &c.,  W,  B,  was 
lawfully  possessed  as  of  his  own  property  of 
thiee  equal  undivided  fouith  parts  of  and  in  the 
goods  in  the  declaration  mentioned;  that  be- 
rors  any  of  the  times  when,  &c.,  W,  B.,  being 
80  poiaeMed  thereof  delivered  them  to  Richard 


Roe,  to  be  kept  by  hiin  for  the  said  W.  B, ; 
and  that  the  said  Richard  Ros,  before  any  of 
the  said  times  when,  &c.,  delivered  them  to  the 
plaintiflf;  whereupon  the  defendant,  as  the 
servant  of  W,  J9.,  took  them  out  of  the  posses- 
sion of  the  plaintiflf,  &c,  qua  sunt  eadem. 

Replication  to  the  plea,  so  far  as  the  same 
relates  to  divers,  to  wit,  seven  tons  weight  of 
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the  hay,  and  divers,  to  wit,  thirty  bushels  of 
the  barley  and  seven  tons  weijfht  of  the  straw, 
and  divers,  to  wit,  200  bushels  of  the  turnips, 
portion  of  the  goods  and  chattels  in  the  decla- 
ration mentioned,  admitting  that  the  defendant, 
as  the  servant  of  W,  B.,  converted  and  disposed 
of  the  said  lasi-mentumed  goods  and  chattels  as 
in  the  plea  alleged,  that  W.  B.  was  not  possess- 
ed of  the  said  undivided  fourth  parts  as  in  the 
plea  mentioned ;  and,  as  to  the  plea,  so  far  as 
It  relates  to  divers,  to  wit,  seven  tons  weight  of 
the  hay,  and  divers,  to  wit,  thirty  bushels  of  the 
barley  and  seven  tons  weight  of  the  straw,  and 
divers,  to  wit,  200  bushels  of  the  turnips,  other 
portions  of  the  goods  and  chattels  in  the  decla- 
ration mentioned ;  that,  admitting  that  W,  B. 
was  lawfully  possessed  of  and  in  three  undi\dded 
fourth  parts,  &c.,  of  and  in  the  several  goods 
and  chattels  last  aforesaid,  yet  that  the  defend- 
ant of  his  own  wrong,  &c.,  converted  and  dis- 
posed of  said  last  mentioned  poods  and  chattels, 
&c.  Held,  on  special  demurrer  to  the  replica- 
tion, that  it  was  bad  for  ambiguity,  it  being 
uncertain  whether  the  "  last^mentioned  goods 
and  chattels  "  referred  to  the  whole  of  the  goods 
mentioned  in  the  declaration,  or  to  the  goods 
mentioned  in  the  commencement  of  the  repli- 
cation. 

Held,  also,  that  the  plea  was  a  good  answer 
to  the  declaration.  Ashton  v.  Brevitty  14  M. 
&  W.  106. 

Cases  cited  :  Drancker  r.  Molyneux,  1  M  3c  G. 
710  ;  1  Scott,  N.  R.  553 ;  Morant  v.  Sign,  2 
M.  &  W.  95  ;  Spyer  v.  Thelwcll,  1  C.  M.  &  R. 
^9«  ;  Rw  v.VVrigfbt,  1  A.  k  E.  434  ;  3  Ner. 
&  M.  89f ;  Ascue  r.  Sanderson.  Cro.  £liz.433 ; 
Acraman  v.  Cooper,  10  M.  &  W.  585. 

AMENDMENT   OF  RECORD, 

After  judgment  m  a  court  of  error.  — 
In  assumpsit  on  a  memorandum  of  char* 
ter,  the  declaration  contained  a  special  count, 
and  also  an  indebitatus  count  for  demur- 
rage. The  jury  having  found  for  the  plain- 
tiffi  with  170/.  damages,  the  plaintiffs,  after 
repeated  discussions  before  the  judge  who  tried 
the  cause,  elected  to  enter  up  tlie  verdict  on  the 
first  count.  The  defendant  brought  a  writ  of 
error,  and  the  Court  of  Exchequer  Chamber 
reversed  the  judgment,  on  the  ground  that  no 
sufficient  consideration  was  disclosed  in  the 
first  count.  Two  years  after  the  judgment  of 
reversal  was  pronounced,  the  plaintiffs  applied 
to  the  court  tor  leave  to  amend  the  postea  by 
entering  the  verdict  on  the  fourth  count  instead 
of  the  first  (contending  that  the  evidence  was 
equally  applicable  to  both,)  and  to  make  the 
judgment-roll  conformable  to  the  amended 
postea.    Held,  that  the  application  was  too  late. 

Qfusre,  whether  this  court  had  power  to 
make  such  amendment  after  judgment  in  the 
court  of  error.  Jackson  v.  Galloway,  I  C.  B. 
280 ;  S.  C.  5,  New  Cases,  7i ;  6  Scott,  786  ; 
3  M.  &  G.  960;  3  Scott,  N.  R.  753. 

Cases  cited  :  Richardson  v.  Mc'llisb,  2  Bing. 
M9;  SBing.346;  9  J.  B.  Moore,  435;  11 
J.  B.  Moore.  104  ;  Scales,  r.  Cheese,  1  Dowl. 
&  L.  657;  Melliah  ▼.  Richardson,  7  B.  &  C. 


819;  9  Bingh.  125;  2  M.  &  Scott.  191;  I 
Clark  &  F.  224;  The  BUho\*  of  Exeter  r. 
Gulley,  5  Moon.  &  RtL  457  ;  Sntter  r  Sladp, 
1  A.  &  Ellis,  608  ;  3  N.  &  M.  717  ;  lUmson 
V.  Kin*?,  1  B.&Ald.  161;  Rex  v.  Cuhle/J 
R.  &  Ad .  971 ;  Peirie  v.  Hannar.  3  T.  U.  to9; 
Doe  d.  Church  T.  Perkins,  3  T.  R.7-19;  llpr- 
ley  V.  The  Mnyor  of  Lyme  Regis,  3  M.  &  P. 
310;  6  Bingh.' 100. 

AVERMENT   OF  TENDER. 

In  assumpsit  for  not  accepting  a  quantity  of 
guano,  the  declaration  alleged  that  the  plaintiffs 
were  readv  and  willing  to  deliver  the  gnano  to 
the  defenaant  according  tq  the  terms  of  the  con- 
tract: Held,  sufficient,  on  special  demurrer; 
and  that  it  was  not  necessary  for  the  plaintiffg 
to  aver  a  tender  or  offer  to  deliver,  or  that  the 
defendant  dispensed  with  the  tender.  Boyd  t. 
Lett,  1  C.  B.  222.  See  Granger  v.  Dacre,  12 
M.  &  W.  431. 

Cases  cited  :  Isherwood  t.  Whitmore,  10  M.  i 
VV.  757;  t  Dowl.  N.  S.  548 ;  11  M.  &  W. 
347  ;  Rawwn  v.  Johnson,  1  Enst,  «03;  .lack- 
eon  V.  Alloway,  6  M.  &  G.  94«  ;  7  Scott,  N. 
R,  875 ;  1  D.  &  L.  919 ;  Pickford  r.  TIrt 
Grand  Junction  Railwav  OompRny,  8M.&. 
W.  37  J  ;  9  Dowl.  766 ;  «  Rail.  Co.  592. 

BAIL, 

In  an  action  of  deht  hy  J.  agaioBt  C,  a  surety, 
on  a  bond  given  under  1  &  2  Vict.  c.  110, 8.8, 
conditioned  that  B.,  the  principal  debtor,  should 
pay  to  -4.  such  sum  as  should  be  recovered  bj 
A^  against  B.  in  any  actto^  brought,  or  there- 
after to  be  brought  for  the  recovery  of  the  debt 
with  costs,  or  should  render  himself  to  the  cus- 
tody of  the  gaoler  of  the  court,  according  to  the 
praoHce  of  such  court,  or  wiikin  suoh  time,  mi 
in  wch  maimer,  as  the  send  court,  orauyj^d^ 
thereof  should  direct,  after  judgment  recovered 
in  such  action,  C.  pleaded— ^Wt,  that  B.  aid 
render  himself  to  tne  gaoler  of  the  coart  ac- 
cording to  the  practice  of  the  court  and  the 
condition  of  the  bond;  secondly,  that  B.  «ur- 
rendered  himself  to,  and  wua  taken  by  the 
sheriff  of  London  under  a  ca.  sa,  issued  by  i.; 
thirdly,  that  B.  having  been  taken  under  a  w. 
sa.  at  the  suit  of  A.,  was  brought  up  by  hebeas 
corpus,  and  committed  to  the  custody  of  ine 
marshall,  and  thereby  was  prevented  from  refr 
dering;  fourthly,  that  JB.  rcndiered  himself, 
pursuant  to  an  order  from  a  judge,  by  vhooi 
he  was  committed  to  the  custody  of  the  keeper 
of  the  Queen's  Prison, 

Held,  on  motion  to  set  aside  tbe  order  «l- 
lowing  these  pleas,  that  C.  might  plead  the  first 
and  fourth  pleas,  and  also  either  the  seconder 
the  third ;  but  that  he  must  elect  between  the 
second  feind  third.  Hayward  v.  Bennett,  6  M. 
&  G.  1025. 

DILL   OF  BXCHANGS. 

Issuable  pleas.-^ln  an  action  br  hadorsa 
against  the  accepters  of  a  bill  of  excflangei  tbe 
defendants,  who  were  under  terms  to  m^ 
issuably,  pleaded  (amongst  others)  die  wki^' 
ing  pleas :— First,  that  after  acceptance  snd  m- 
fore  indorsement  to  the  plaintiff,  the  drawer 
waived  the  acceptance,  aaa  dischaiged  the  de 
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fendants  from  payment  thereof,  of  which  the 
plaintiff  had  notice.  Secondly,  that  after  the 
making  and  acceptinj^  of  the  hill,  and  hefore  it 
became  due,  it  was  delivered  hj  the  defendants 
to  H^.,  the  drawer,  and  that  after  it  was  so  ac- 
cepted and  delivered,  and  while  iV,  was  the 
holder  and  payee  thereof,  and  before  it  became 
due,  IV,  indorsed  to  H.,  one  of  the  acceptors, 
and  then  delivered  it  to  H.  with  the  intention  of 
diveeting  himself,  and  thereby  he  did  divest 
himself  of  all  right,  title,  &c.,  in  the  bill,  and  of 
the  right  of  suing  thereon,  and  of  indorsing  the 
same  again ;  that  it  was  indorsed  to  H,  for  a 
valuab^  consideration;  that  H.  continued  to 
be  the  holder  of  the  said  bill  always  from  the 
time  of  the  indorsement  thereof  until  it  was 
afterwards  delivered  by  H.  to  the  plaintiff;  and 
that  at  the  time  when  the  bill  was  so  delivered 
to  the  plaintiff  by  H.,  tbe  plaintiff  had  notice 
of  all  the  facts.  Held,  that  these  were  issuable 
pleas.  Steele  v.  Harmer,  14  M.  &  W.  136.  See 
Richards  v.  Richards,  2  B  &  Ad.  447 ;  Stevens 
V.  Thttcker,  Peake,  187;  Whatley  r.  Trieker,  1 
Campb.  Z5;Freaklejf  v.  Fox,  9  B.  &  C  130;  4 
Man.  &  R.  18. 

CHRISTIAN   NAMES. 

The  omission  of  the  christian  names  of  per 
sons  mentioned  in  pleading  (unless  it  be  excused 
by  averment)  is  ground  of  special  demurrer 
Applemans  v.  Blanche,  14  M.  &  W.  154. 

CONSIDERATION. 

A  declaration  ui  assumpsit  stated,  that  the 
plaintiff  and  defendant  had  been  partners  in 
trade,  and  bad  dissolved  partnership,  and  ifaAt 
a  hill  of  ezchaoge,  drawn  by  the  plaintiff  upoa, 
and  accepted  by  H.,  (or  40^,  Dcing  a  debt 
doe  fron  M^tQ4b»  plaintiff  and  defendant,  had 
been  lost  by^  fth«  plaifttiff  and  defendant,  with 
their  indonement  in  blank  thereon ;  and  there- 
npon,  in  consideration  that  the  plaintiff  de- 
livered to  the  defendant  another  bill  for  40/., 
and  four  promissory  notes  for  20/.  each,  for  his 
share  of  tne  capital  of  the  ])artner8hip,  the  de- 
fendant promised  the  plaintiff  to  bear  the  loss 
of  half  the  amount  that  might  not  be  paid  in 
Hquidaftion  of  the  last  bill ;  provided,  that  in 
case  of  M,*s  making  any  difficulty,  the  plaintiff 
should  obtain  the  approval  of  Messrs.  JB.  &  O., 
the  defendant's  advocates^  to  any  proceeaings 
c^gainat  M.j  and  that  the  defendant  would 
deposit,  when  required  by  the  plaintiff,  40/.  in 
the  hands  of  a  third  party,  in  case  such  deposit 
should  be  found  necessary  to  recover  the  said 
debt  due  by  M.  Averment  that  it  became  neces- 
sary to  deposit  the  40/.  for  the  puipose  of  re- 
covering tne  debt  due  from  M.,  M.  being  ready 
to  pay  the  debt  if  the  40/.  were  deposited  at  the 
Bank  of  England,  to  indemnifv  him  against 
the  payment  of  the  lost  bill ;  ana  that  the  bank 
vu  ready  to  receive  and  hold  the  money. 
Breach,  that  the  defendant  refused  to  make 
such  deposit.  He/e/,  on  special  demurrer,  that 
the  promise  of  the  defendant  was  an  absolute 
prouiise  to  deposit  the  40/.,  if  necessary,  and 
^^  not  dependent  on  the  approval  of  his  advo- 
cates ;  and  that  a  sufficient  consideration  for, 
^d  breach  of  such  promise  were  alleged  in  Uie 


declaration.     AppeJmans  v.  Blanche,  14  M.  & 
W,  154. 

CONSTABLE. 

Small  Tenements  i4c^— Trespass  for  breaking 
and  entering  the  plaintiff's  dwelling-house,  and 
removing  his  goods.  Plea,  that  after  the  pass- 
ing of  the  1  &  2  Vict.  c.  74,  C,  one  of  the  de- 
fendants, as  agent  of  Af.,  made  his  complaint 
in  writing  before  iustices  of  the  peace  acting  for 
the  hundred  of  li.,  being  the  district  wherein 
the  said  dwelling-house,  &c.,  thereinafter  men- 
tioned, were  situate,  and  then  in  petty  sessions 
assembled,  &c.,  and  thereby  said  that  M.  let  to 
the  plaintiff  a  tenement,  consisting  of^  &c., 
being  the  said  dweUing-house,  &c.,  situate,  &c., 
for  a  term  of  one  year,  and  so  from  year  to 
year,  under  the  rent  of  4«.,  and  that  the  tenancy 
was  determined  bv  notice  to  quit  given  by  C, 
on  behalf  of  M,,  tne  owner  of  the  said  tenement, 
on,  &c.,  and  that  on,  &c.,  C,  as  agent  and  on 
behalf  of  Jf  .,  served  on  the  plaintiff  a  notice  in 
writing  of  his  intention  to  apply  to  recover 
possession  of  the  said  tenement.  The  plea  then 
set  out  the  notice,  which  was  according  to  the 
form  given  in  the  schedule  of  the  act  ;  and  al- 
leged that  complaint  having  been  so  made,  and 
proof  given  to  the  justices  of  the  holding  and 
determination  of  the  tenancy^  with  the  time  and 
manner  thereof,  they  the  sud,  &c.,  being  two  of 
the  justices  acting  for  the  district  in  which  the 
said  tenement  was  situate,  duly  issued  theur 
warrant,  directed  to  the  defenaants,  and  all 
other  constables  and  peace  officers  acting  for 
the  several  parishes  within  the  hundred  of  R., 
reciting,  kc^  and  thereby  authorised  and  com- 
manded the  defendants  and  other  constables 
and  peace  officers^  or  any  of  them,  to  enter  on 
the  said  tenement,  and  deliver  possession  there- 
of to  C.  as  such  agent.  The  plea  then  justified 
the  breaking  and  entering  the  premises,  and 
removing  the  goods,  by  virtue  ot  the  warrant. 
Held,  on  demurrer,  that  the  plea  was  bad,  for 
want  of  a  distinct  averment  that  any  of  the  de- 
fendants was  a  constable  or  peace  officer  of  the 
district  within  which  the  premises  were  situate. 
Jones  Y.  Chajman,  14  M.  &  W.  124.  See 
MorreU  v.  Martin,  3  M.  &  G.  590,  4  Scott, 
N.  R.300. 

COVENANT. 

I.  Where,  in  an  indenture  between  A.  and 
B„  B.  acknowledges  that  he  owes  so  much 
money  to  J.,  such  acknowledgment  may  be 
declared  upon  as  a  cotenant  to  pay  that  sum,  if 
an  intention  to  enter  into  an  engagement  to  pay 
appear  on  the  face  of  the  deed. 

8ec4s,  where  the  acknowledgment  appears  to 
have  been  made  solely  for  a  collateral  purpose. 
Courtney  v.  Taylor,  6  M.  &  G.  851. 
Cases  cited  :  Cooper  v.  Garbett,  13  M.  &  G.  53 ; 
Seddon  v.  Senate,  13  East,  63,  74;  Laird  t. 
Pirn,  7  M.&  W.  474 ;  S.  C.  per  nom.  Laird  r. 
Payne,  8  Dowl.  P.  C.  860 ;  Barfoot  v.  Freswell, 
3  Keble,  465 ;  Bryce  v.  Carre.  I  Lev.  47  ;  Sed- 
don  V.  Senate,  13  East,  63 ;  Saltoun  v.  Hous- 
toun,  1  Bing.  433 ;  8  J.  B.  Moore.  546 ;  Samp- 
son V.  Easterly,  9  B.  &  C.  505  ;  4  Mann.  &  R. 
422,  S.  C.  in  error ;  6  Bing.  645 ;  4  M.  &  P. 
60;    Duke  of  St.  Albans  v.  EUis,  16  East, 
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35i  i  Earlof  ShrewBbunr  v.  Gould,  2  B.  &  Aid. 
487. 

2.  Semble,  in  covenant  for  non-repair,  the 
declaration  should  state  the  term  for  which  the 
premises  were  demised.      Turner  v.  Lamb,  2 

Cases  cited  :  Thorsby  r.  Plant,  1  Wms.  Saund. 
230,  b. ;  Ashby  ▼.  Harries.  5  Dowl.  74« ;  S.  C. 

5  M.  &  W.  673 ;  Vivian  ▼.  Campion,  Salk.  141 ; 
2  Ld.  Ray.  1125;  Carvick  v.  Blngrave,  1  B. 

6  B.  531;  S.  C.  4  Moore,  303;  Cooper  y. 
Blick,  2  Q.  B.  915  ;  S.  C.  2  G.  &  D.  295 ; 
Ireland  y.  Johnson,  1  Bing.  N.  C.  162  ;  S.  C. 
4Rf.  &  Scott,  706;  2  Chit.  Plead.  393,  7th 
Edit. 

COVERTURV. 

Semble,  That  in  an  action  on  contract,  cover' 
iure  of  the  defendant  is  an  issuable  plea.  Burch 
Y.  Leake,  7  M.  &  G.  377. 

Cases  cited  :  Staples  v.  Holdsworth,  4  N.  C.  144 ; 
5  Scott,  432;  6  Dowl.  P.  C.  196;  Wilkinson 
T.  Page,  6M.&G.1012. 

DEMURRER. 

Time  for  argument, ^Whete  a  demurrer  is  set 
down  for  arjifument  on  the  Monday,  the  parties 
have  the  whole  of  the  preceding  Wednesday  to 
deliver  the  proper  books. 

A  declaration  on  a  prombsory  note  payable 
more  than  six  years  ap^o  averred  part  payment 
withm  6  years.  A  plea  traversing  such  aver- 
ment was  held  bad  on  special  demurrer. 
Hodkins  v.  Cook,  2  D.  &  L.  894.  See  HoUis 
▼•  Paimer,  2  Bmg.  N.  C.  713 ;  S.  C.  3  Scott, 
265. 

DETINET. 

Lien, — In  detinue  for  a  picture,  the  court  al- 
lowed a  plea  of  "  lien  "  to  be  pleaded  with  pleas 
of  •'  non  detinet ''  and  "  not  possessed."  Bam^ 
waU  V.  Williams,  7  M.  &  G.  403. 

Cases  cited :  Mason  r.  Farnell,  12  M-  &  W. 
674;  1  Dowl.  &  L.  576  ;  Leak  v,  Loreday,  5 
M.  &  G.  972;  5  Scott,  N.  R.  923;  2  Dowl. 
N.S.  623;  Owen  v.  Knight,  4  N.  Ca.  54;  5 
Scott.  307  ;  6  Dowl.  P.C.  244 ;  Butler  v.  Hob- 
son,  4  N.  C.  290 ;  5  Scott,  798;  White  v.  Teal, 
12  Ad.  &  E.  106 ;  4  P.  &  D.  43  ;  Stirt  y. 
Drungold,  3  Bulst.  289 ;  Isack  v.  Clarke,  1 
Roll.  R.  1«6 ;  2  Bulst.  306 ;  S.  C.  Sir  F.  Moore, 
841. 

EJECTMENT. 

Attornment. — In  an  action  of  debt  for  use 
Md  occupation,  the  defendant  may  show,  under 
pe  general  issue,  that  /.  S.  had  recovered  a 
judgment  in  ejectment  for  the  premises,  and 
that  to  avoid  being  turned  out  of  possession, 
he  had  attorned  and  paid  the  rent  subsequently 
accruing  due  to  J.  S. ;  but  he  cannot,  with  re- 
spect to  the  rent  previously  due,  set  up  as  a 
defence  under  this  plea,  that  he  has  paid  it  to 
J.  S.    Newport  V,  Hardy,  2  D.  &  L.  921. 
Cases  cited  :  Waddilove  v.  Barnett,  1  Bing.  N.  C. 
538  ;  S.  C.  2  Scott,  763 ;  4  Dowl.  347 ;  Pope 
V.  Biggs,  9B.&C.  245;  S.C.4M.&  R.193; 
Hodgson  V.  Gascoigne,  5  B.  &  A.  88. 

EXECUTOR. 

Pfeo.— In  an  action  against  an  executor  on  a 


check  drawn  by  his  testator,  the  defendant  may 
plead  non  assumpsit,    RoUeston  v.  Dison,  2  D. 

6  L.  892.     See  Timmis  v.  Piatt,  2  M.  &  W. 
720;  S.  C.  5DowLr48. 

GUARANTEE. 

See  p.  361,  ante. 

INDICTMENT. 

Locus  in  quo. — The  Court  of  Queen's  Bench 
refused  to  quash  an  indictment  for  conspiracy, 
which  had  been  removed  into  that  court,  oq 
the  ground  that  the  offence  was  alleged  to  hare 
been  committed  "at  Gray's  Inn,  in  the  county 
of  Middlesex."  Reff.  v.  Gompertz,  2  D.  and 
L.  1001. 

Coses  cited  :  Rex  r.  Harris,  2  Leach  C.  C.  800; 
Rex  V.  Thnmas,  3  D.  &  R.  621 ;  Rex  t.  Hol- 
land, 5  T.  R.  607. 

INSOLVENT. 

Plea. — To  an  action  on  a  promissory  note, 
the  defendant  pleaded,  that  after  the  5  &  6  Vict 
c.  116,  came  into  operation,  and  before  the  7  & 
8  Vict  c.  96,  a  petition  for  protection  from  pro- 
cess was  by  him  duly  presented,  and  a  fiosl 
order  for  protection  and  distribution  made  by 
a  commissioner  duly  authorised  :  and  that  the 
debts  in  the  declaration  were  contracted  before 
the  filing  of  the  petition-  Held,  bad,  on  special 
demurrer.  J^^  v.  Qibbouj  2  D.  &  L^  869. 
See  Leaf  v.  Robson,  2  D.  &  L.  646. 

INTEREST. 

To  a  declaration  in  debt  on  a  promissory 
note  for  40/.,  payable  on  demand,  "  with  lav* 
ful  interest  for  the  same,"  (without  allepng 
that  any  interest  was  due.)  with  counu  for 
money  lent  and  money  due  on  an  account  stated, 
the  defendant  pleaded,  "as  to  the  said  debts m 
the  declaration  mentioned,  except  as  to  5/." 
(which  he  had  paid  into  court,)  payments  to  a 
larger  amount,  which  the  plaintiff*  accepted  "  in 
full  satisfaction  and  discharge  of  the  said  debts, 
except  as  aforesaid,  and  of  all  damages  by  the 
plaintiff  sustained  by  reason  of  the  aetention/' 
The  replication  traversed  the  acceptance  in 
satisfaction.  Held,  that  the  interest  was  part  of 
the  debt,  and  also  that  it  was  recoverable  as 
such,  upon  the  pleadings.    Hudson  v.  Fanoeett, 

7  M.  &  G.  348. 

Cases  oitad :  Gray  v.  Pindar,  3  B.  &  P.  427; 
Henry  v.  Earl.  8  M.  &  W.  t28  ;  9  Dowl.  P.  C. 
7%b  \  Watkins  v.  xM organ,  6  C.  &  P.  661 ; 
Dickenson  y.  Htirrison  4  Price,  282 ;  1  M.  & 
G.306,  316,  3S0,  323;  1  Wms.  Saund.  SOI, 
n.  (I). 

LEA8B. 

Payment. — To  a  declaration  in  debt  hj  A. 
against  B.  for  191/.  bs.  due  for  two  years  and 
a-half  rent  under  a  demise,  by  indenture,  A 
pleaded  as  to  40/.  \0s.,  parcel,  &c.,  tiiat  before 
the  making  of  the  indenture,  A.  conveyed  par- 
cel of  the  premises  to  C,  in  fee,  who  devised 
the  same  to  D. ,  his  wife,  and  B.  and  their  hein ; 
that,  after  the  commencement  of  the  suit,  D.  and 
jB.  "gave  notice  to  J5.  of  their  title,  and  re- 
quired him  to  pay  them  such  portion  of  the 
rent^  not  paid  over  to  the  plaintiff  at  the  time 
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of  the  giving  the  said  notice  as  might,  on  a  just 
mportioninent,  be  found  to  be  the  just  propor- 
tional part  thereof  in  respect  of  the  said  parcel 
of  the  demised  premises ;  and  D.  and  E.  then 
gave  notice  to,  and  threatened  £.,  that  if  he 
should  neglect  or  refuse  forthwith  to  pay  over 
such  proportional  part  to  D.  and  E.,  they  would 
immediately  eject  and  expel  him  from  the  same 
parcel ;  that  the  said  sum  of  40/.  lOs.  was  the 
sum  which^  upon  a  just  apportionment  of  the 
said  rent,  would  be,  and  was  the  proportional 
part  of  the  rent  in  respect  of  the  said  parcel, 
and  was  at  the  time  of  the  notice  unpaid  to  A, ; 
that  the  rent  sued  for  accrued  and  became  due 
after  the  death  of  C. ;  that,  if  B,  had  not  paid 
the  40/.  10^.  to  D.  and  E,,  they  would  have 
proceeded  to  eject  and  expel  the  defendant  from 
the  said  parcel  of  the  demised  premises,  where- 
fore B.,  after  the  commencement  of  the  suit,  ne- 


plea  was  good«  as  showing  a  dismiBsal  for  diso- 
bedience to  a  lawful  order  of  the  master,  and 
that  the  replication  was  bad,  as  shewing  no  suf- 
ficient excuse  for  such  disobedience. — Turner  v. 
Mason,  14  M.&  W.  112;  S.  C.  2D.&L,898. 

Cases  cited:  Fillieul  t.  Armstrong,  7  A.  &  E. 
557  ;  Jacquet  t.  Bower,  7  Dowl.  P.  C.  331 ; 
Levison  t.  Buah,  Lane,  65;  Callor.  Brouncker, 
4  C.  &  P.  518 ;  Spain  v.  Amott,  «  Stark.  565  ; 
Amor  T.  Fearon,  9  A.  &  E.  548;  1  P.  &  D. 
398. 

NON-JOINDER. 

To  an  action  of  assumpsit  for  money  had  and 
received,  the  defendant  pleaded  in  abatement, 
that  the  promises  in  the  declaration  mentioned, 
were  made  by  him  jointly  with  certain  other 
persons  (thirteen  in  number,  naming  them) 
who  were  still  living,  &c.  Replication,  that  the 
said  promises  were  not  made  by  the  defendant 


cessarily  and  unavoidably  paid  them  that  sum ;  I .  •  ^^j*^  ^j^y^  ^j^^  ^^jj  other  persons  in  the  plea 
and  that    A.  nev«>r   nan   nnrtmncr   in  the    said  •*        ./        <•      rm      ..*  ..i ^r  j^»«n/l  efafinir 


and  that  A,  never  had  anything  in  the  said 
parcel  of  the  demised  premises,  except  as  ap- 
peared in  that  plea.  Held,  that  this  was  neither 
a  good  plea  of  eviction,  the  notice  being  subse- 
quent to  the  rent  becoming  due ;  nor  a  good 
plea  of  payment,  inasmuch  as  the  alleged  pay- 
ment was  not  in  satisfaction  of  any  charge  upon 
the  land,  or  of  any  debt  due  from  A.  Boodle  v. 
Cambell,  7  M.  &  G.  386. 

Caa«a  cited :  Sapsford  v.  Fletcher,  4  T.  K.  511  ; 
Taylor  v.  Zamira,  6  Taunt.  5S4 ;  Pope  v.  Biggs, 
9  B.&C.245 ;  'h  Man.  &  Ryl.  193  ;  Roberta 
V.  Saell,  1  M.  Sl  G.  579,  589;  Johnson  v. 
Jonea,  9  Ad.&  E.  809  ;  1  Perr.  &  Dav.  651. 

And  see  Ejectment. 


MA8TBR  AND   SERVANT. 

Assumpsit  for  the  wrongful  dismissal  of  a 
domestic  servant  without  a  month's  notice  or 
payment  of  a  month's  wages.  Plea,  that  the 
plaintiff  requested  the  defendant  to  give  her 
leave  to  absent  herself  from  his  service  during 
the  night,  that  he  refused  such  leave,  and  for- 
hade  her  from  so  absenting  herself,  and  that 
against  his  will  she  nevertheless  absented  her- 
self for  the  night  and  until  the  following  day, 
whereupon  he  discharged  her.  Replication,  that 
when  the  plaintiff  requested  the  defendant  to 
absent  herself  from  his  service,  her  mother  had 
been  seized  with  a  sudden  and  violent  sickness, 
»id  was  in  imminent  danger  of  death,  and  be- 
lieving herself  likely  to  die,  requested  the  plain- 
tiflp  to  visit  her  to  see  her  before  her  death, 
whereupon  the  plaintiff  requested  the  defend- 
ant to  give  her  leave  to  absent  herself  for  that 
purpose,  she  not  being  likely  thereby  to  cause 
any  injury  or  hindrance  to  his  domestic  affairs, 
tna  not  intending  to  be  thereby  guilty  of  any 
improper  omission  or  unreasonable  delay  of  her 
duties ;  and  because  the  defendant  wrongfully 
and  unjustly  forbade  her  from  so  absenting 
herself  for  tne  purpose  of  visiting  her  mother, 
&c.,  she  left  his  house  and  service,  and  absented 
berself  for  that  purpose  for  the  time  mentioned 
in  the  plea,  the  same  being  a  reasonable  time  in 
that  behalf,  and  she  not  causing  thereby  any 
hindrance  to  his  domestic  affairs,  as  she  law- 
folly  might,  &c.    Held,  on  demurrer,  that  the 


mentioned.    The  particulars  of  demand  stating 
that  the  action  was  brought  to  recover  "cash 
deposited  or  received  by  the  defendant  as  the 
plaintiffs  banker."    At  the  trial,  the  plamtiff 
began,  and  called  a  witness  who  proved  that 
she  had  a  banking  account  on  which  a  balance 
was  due  to  her  in  the  amount  stated  in  the  par- 
ticulars, with  a  banking  company  called  the  Isle 
of  Man  Joint-Stock  Bank,  which  had  smce  be- 
come insolvent,  and  in  which  the  persons  men- 
tioned in  the  plea,  and  others  also,  were  share- 
holders. The  witness  was  cross-exammed  as  to 
the  state  of  the  banking  account,  and  not  as  to 
the  fact  of  the  defendant's  being  also  a  share- 
holder;  but  the  plaintiff  gave  no  affirmative 
evidence  to  prove  that  he  was  one.     Held,  hy 
Pollock,  C.  B.,  and  Piatt,  B.,  (Rolfe,  B  ,  rfw- 
senticnte,)  that  that  fact  was  sufficiently  admitted 
by  the  pleadings  and  proceedings  at  the  trial  to 
entitle  the  plaintiff  to  recover.  CrelUn  v.  Calvert, 
14  M.  &  W.  il. 
Cases  cited:   Sewell  v.  Evans,  4  Q.   B.  616; 
Roden  V.  Rvde,  ib.;  3G.&  D.  604;  Pass- 
more  v.  Bou'afield.  1  SUrk.  296 ;  Ruaaell  r. 
Bell,  10  M.  &  W.  349 ;  Godson  r.  Smith,  2 
Moore,  157 ;  Morris  v,  Lolan,  1  M.  &  Rob« 
J33  ;  Roby  v.  Howard,  2  Stark.  565. 

NOT  GUILTY. 

What  is  put  in  issue  by  "not guilty. "—In  case 
for  a  frauaulent  representation  on  the  sale  of  a 
commission  business,  the  dechuration  alleged 
that  the  plaintiff  bargained  with  the  defendant 
to  buy  of  him  his  interest  in  acertoin  lease  and 
certain  fixtures,  &c.,  and  the  goodwill  of  a  cer- 
tain  business,  for  700/.,  and  that  the  defendant 
by  then  falsely,  fraudulently,  and  deceitfully 
pretending  and  representing  to  the  plaintiff  that 
the  amounts  received  for  commission  in  the 
course  of  the  business,  and  the  net  profits  of 
the  trade  were  of  a  certain  amount,  then  sold  to 
the  plaintiff  the  said  lease,  fixtures,  &c.,  and  the 
goodwill  of  the  said  business  at  and  for  a  cer- 
tain sum,  and  it  then  went  on  to  allege  that  the 
represenUtion  was  false,  and  a  consequent 
damage  to  the  plaintiff.  Held,  that  under  not 
guilty  the  plaintiff  was  bound  to  prove  as^ 
(by  production  of  the  agreement  between  the 
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parties,  which  appeared  to  be  in  writing,)  as 
well  as  a  false  and  fraudulent  representation, 
and  that  it  was  not  enough  to  prove  an  assign, 
ment  of  the  lease^  &c. 

NONSUIT. 

Where  a  defendant  applies  to  the  judge  for 
a  nonsuit  on  the  ground  that  the  contract  de- 
clared on  is  not  proved,  and  the  judge  declines 
to  nonsuit,  but  reserves  the  point,  and  the  jury 
iind  for  the  defendant,  it  is  competent  to  the 
defendant  to  set  up  the  objection  taken  by  him 
at  the  trial,  in  answer  to  a  rule  nisi  for  a  new 
trial  obtained  by  the  plaintiffon  the  ground  that 
the  verdict  is  against  evidence.  Mummery  v. 
Paul,  1  C.  B.  316. 

Cases  cited :  Taverner  v.  Little,  5  New  Cases, 
678 ;  7  Scott.  796 ;  Mash  v.  Densbam,  t  M. 

6  Rob.  442 ;  Spencer  v.  Dawson,  1  M.  &  Rob. 
552;  Cotton  V.  Brown,  S  Ad.&£.3lf ;  4  Nnv. 
&.  Man.  831;  Dobell  t.  Stevens,  3  B.  &  C. 
623 ;  5  D.  &  R.  490 ;  Dewar  r.  Parday,  3 
i\d.&£.l66;  4N.  &  M.  633. 

PATKNT. 

1.  In  case  for  an  infringement  of  a  patent 
for  six  distinct  improvements  in  an  old  machine, 
the  defendants  were  allowed  to  plead  that  two 
parts  of  the  invention  were  not,  nor  was  either 
of  them  a  new  manufacture  within  the  statute 
of  James.  But  the  court  refused  to  allow  them 
to  plead  that,  as  to  a  part,  one  A,  B.  was  the 
first  and  true  inventor,  and  that  before  the  grant 
of  the  patent,  A.  B.  and  others  publicly  used 
and  exercised  in  England  a  part  of  the  said  in- 
vention,   Bentley  v.  Keighley,  6  M,  &  G.  1039- 

Casei'  cited :  Bninton  t.  Hawkes,  4  B.  &  Aid* 
541 ;  Hill  V.  Thomson,  8  Taunt.  375  ;  2  J.  B. 
Moore,  434 ;  Kay  ▼.  Marshall,  5  N.  Ca.  49S ; 

7  Scott,  548. 

2.  Notice  of  objections. — Amendment.^-ln  an 
action  for  the  infringement  of  a  patent,  the  de- 
fendant delivered  a  notice  of  objections,  one  of 
which  stated  that  the  patentee  did  not  by  the 
specification  in  the  declaration  mentioned  suffi- 
ciently describe  the  nature  of  the  supposed  in> 
vention ;  and  the  other  stated  that  he  had  not 
caused  any  specification  sufficiently  describing 
the  nature  of  the  supposed  invention  to  be  duly 
enrolled  in  Chancery.  Held,  that  the  last  ob- 
jection was  not  sufficiently  precise;  and  the 
court  ordered  an  amendment,  which  was  made 
by  inserting  the  word  "  other  "  before  specifi- 
cation. Leqf  V.  Topham,  14  M.  &  W.  146. 
See  Heath  v.  Unwin,  10  M.  &  W.  684  ;  Fisher 
V.  Denwick,  6  Scott,  693 ;  Jones  v.  Berger,  6 
Scott,  N.  R.  210. 

3.  Inrolment  of  specification. — A  declaration 
m  case  for  infringement  of  a  patent,  set  out  the 
proviso  for  making  the  letters  patent  void  in 
case  of  the  non-enrolment  of  a  specification 
within  six  months,  and  averred  performance  of 
that  condition.  Plea,  that  the  patentee  "  did 
not  particularly  describe  and  ascertain  the  na- 
ture of  the  alleged  invention,  and  in  what  man- 
ner the  same  was  to  be  performed,"  concluding 
with  a  verification.  He/(^,  that  performance  of 
the  condition  of  enrolment  was  properly  alleged 
in  the  declaration,  though  it  did  not  appear  on 


the  face  of  the  declaration,  directly,  or  by 
necessary  implication,  tKat  the  six  months 
allowed  for  the  enrolment  had  actually  expired 
before  action  brought.  Held,  also,  that  the 
plea  improperly  concluded  with  a  verification. 
Bentley  v.  Goldthorp,  1  C.  B.  368. 

Cases  cited  :  IMuntz  v.  Foster,  6  Man.  &  Gr.734; 
7  Scott,  N.  R.  47 1 ;  1  Dowl.  &  L.  737  ;  MiUner 
v.  Crowdall,  I  Show.  338  ;  Bodenham  v.  Hill, 
7  M.  &  W.  274 ;  8  Dowl.  P.  C.  862  ;  Thursby 
▼.Plant,!  Wma.  Sound.  2S3n.  (2),  and  533, 
b.  n.  (d)  ;  Howell  v.  Ricbards,  11  East.  633; 
Wynne  v.  Wynne.  «  Mtrn.  &  Gr.  8  ;  S  Scott, 
N.  R.«78. 

PAYMENT. 

When  a  declaration  in  debt  on  a  promitsory 
note  ffave  credit  for  part  payment  of  the  princi- 
pal and  interest :  Held,  that  the  allegation  of 
part  payment  was  not  traversable,  and  conse- 
quently that  a  plea  traversing  that  allegation 
was  bad,  Hodgins  v.  Hancock,  14  M.  &  W. 
120. 
Cases  cited  :  Kenyon  v.  Wskes,  2  M.  Sc  W.764; 

Hollis  V.  Palmer,  S  Bing.  N.  C.  713  ;  3  Scott, 

265;  Stafford  v.  Forcer,  10  Mod.  Sll  ;  BUI  t. 

Lake.   Hedey,  138  ;    Sarefield  v.  Witherby, 

Cartliew,  82. 

REPLICATION. 

De  injuria.  —  A  declaration,  in  assumpsit 
charged  the  defendant  in  the  first  two  counts, 
as  the  acceptor  of  two  bills  of  exchange,  and 
in  other  counts,  for  money  lent,  money  paid, 
interest,  and  money  due  npon  an  account  stated. 
The  defendant  pleaded,  as  to  the  first  and  se- 
cond counts,  and  as  to  852/.  9'.  6<^.  parcel  of 
the  moneys  in  the  third  and  subsequent  coonts 
mentioned,  that  thebUla  were  respectively  drawn 
and  accepted  for  and  on  account  of  the  sons 
they  respectively  represented,  parcel  of  the  siid 
sum  of  852/.  9s.  6d ,  and  for  no  other  coo- 
sideration ;  that,  after  they  respectivdy  became 
due,  and  before  the  commencement  of  the  suit, 
the  defendant  and  one  P.  transferred  certain 
stock  of  the  value  of  416/.  17*.  6rf.,  in  fiill  satis- 
faction  and  discharge  of  the  sum  of  416/.  l7/« 
6rf.,  parcel,  &c.,  and  of  the  causes  of  action  m 
the  declaration,  so  far  as  they  related  to  the  said 
sum  of  416/.  17*.  6d. ;  that  the  defendant  gave 
the  plaintiff,  and  the  plaintiff  took  and  received 
from  the  defendant  three  several  bills  of  ex- 
change for  145/.  4s.  each ;  and  that  the  plain- 
tiff accepted  and  received  the  stock  and  the  biBs 
in  fuU  satisfaction  and  discharge  of  the  said 
sum  of  852/.  9*.  Gd.,  and  of  the  causes  of  action 
in  the  declaration  mentioned,  so  far  as  theyr^ 
lated  thereto.  To  this  plea  the  plaintiff  replied 
de  injuria.  Held,  that,  inasmuch  as  the  plea 
set  up  matter  in  discharge,  and  not  in  excuse, 
the  replication  de  injuria  was  improper.  J3flntf 
V.  Pnce,  1  C.  B.  214. 

Cases  cited  :  1  M.  &  R.  669  ;  7  B.  ft  C  64t; 

4  Bingb.549;  1  M.&  P.  401  ;  «  Y.&/.5»; 

Parchell  v.  Salter.  1  Q.  B.  197 ;  1  Gsleif  D. 

682  ;  9  Dowl.  P.  C.  517 ;  S.  C.  in  error,  1  Q. 

B.  «09  ;  1  Gale  &  D.  693 ;  Crogate'a  c«».8 

Co.  Rep.   66,  b.;   Whitehead  v.  Walker,  1 

Dowl.  N.  S.  600 ;  Mitcliell  v.  Cragg,  10  M. 

&  W.  367 ;  2  DowU  N.  S.  252. 
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BKTT  OFF, 

See  p.  Z65,  ante. 

SHERIFF. 

Declaration  in  case  against  sberiflT,  recited  a 
judgment  recovered  by  plaintiff  against  B,,  and 
ajS./a.  tbereon,  delivered  to  defendant;   and 
that  goods  of  B,  were  witbin  defendant's  baili- 
wick, wbereof  defendant  could  have  levied,  of 
which  be  bad  notice :  breach,  that  defendant 
had  not  the  moneys  before,  &c.,  according  to 
die  exigency  of  the  writ,  nor  paid  them  to 
plaintiff,  nor  levied  the  moneys,  and  falsely  re- 
tamed  that  he  had  seized  goods  of  B.,  the 
Talue  wbereof  was  unknown  to  him,  and  which 
remained  unsold  for  want  of  buyers.    Plea,  that 
defendant  seized  a  bed,  &c.,  and  divers  other 
goods  of  B. ;  that  plaintiff  directed  defendant 
to  withdraw  from  the  possession  of  all  the 
goods,  except  the  beds,  &c.,  whereupon  defend- 
ant did  withdraw  from  possession  of  all  the 
goods,  except  the  bed,  &c. ;  that  he  was  unable 
to  find  buyers  for  the  bed,  &c. ;   and  that  the 
value  of  tne  bed,  &c.,  was  unknown  to  hira  : 
and  the  plea  justified  the  breaches  accordingly. 
Replication,    traversing  the  inability  to  find 
buyers,  and  new  assigning  that  the  action  was 
brought,  not  for  not  levying  of  the  goods  from 
possession  of  which  defendant  withdrew,  but  as 
well  for  not  levying  of  the  bed,  &c.,  as  also  be- 
cause, although  there  were  goods  of  B.,  being 
part  of  those  mentioned  in  the  declaration  and 
other  than  those  alleged  in  the  plea  to  have 
been  seized,  of  whi(£  defendant  could  have 
levied,  whereof  defendant  had  notice,  yet  de- 
fendant did  not  levy  of  the  goods  newly  assigned 
smd  fidsely  returned  as  in  the  declaration  men- 
tioned.    Flaintiff  joined  issue  on  the  traverse, 
and  demurred  to  the  new  assignment.    On  ar- 
gument of  the  demurrer,  judgment  for  plaintiff 
for  tke  badnesB  of  the  plea,  as  it  did  not  allege 
that  the  goods  sened  were  sufiScientto  satisfy 
the  writ,  or  that  there  were  no  other  goods 
which  could  be  seized.      Pitcher  v.  King,  5 
a  B.  7bS. 
Cases  cited :  Pitcher  r.   Kin?,  9  A.  &  E.  f  88  ; 
Drewe  r.  Lninson,  It  A.  &  E.  5*9 ;  Rex  v. 
Perroit,  8  M.  &  S.  ^9  ;  Wright  v.  Luinson,  9 
M.  A  W.  739 ;  Lewis  v.  Alcock,  3  M.  &  W. 
188;   Greene  t.  Jones.  1   Wms.  Sound.  SOO, 
note  (q),  (6  ed.);  Wriebt  ▼.  Lainsoii.  t  M.& 
W.  739;  Wylie  v.  Birch,  4  Q.  B.  566,  676; 
Benson  v.  VVelby,  2  S;»und.  lao;  Heydon  v, 
Tbonipson.  1  A.  6c  E.'ilO  ;  Wheeler  v.  Senior, 
7  M.&  W.  56'2;  Stubbs    v.  Lainson,  1  M.  & 
W.  728  ;  S.  C.Tyrwh.  &.  Gr.  1000. 


See  Bail. 


SURETY. 


TENDER. 


In  an  action  upon  ah  agreement,  whereby 
A.  was  to  deUver  to  B.  weekly,  200  tons  of  iron- 
mine,  in  tram  waggons  to  be  provided  by  B., 
the  declaration  alleged  that  A.  was  ready  and 
willing,  and  tendered  and  rffered  to  deliver  to  B, 
the  said  quantity  weekly,  in  tram  waggons  to 
be  provided  bv  J3.,  of  which  B.  had  notice,  but 
that  he  refused  to  take  the  said  iron-mine. 


Held,  that  the  allegation  of  tender  was  im- 
material, and  not  traversable.  Jackson  v. 
AUaway,  6  M.ScG.  9^2. 

Cases  cited:  Rawson  v.  Johnson,  1  East,  203; 
Wilks  V.  Atkineon,  6  Taunt.  11  ;  1  Marsb, 
41 « ;  Levy  t.  Lord  Herbert.  7  Taunt.  314;  1 
J.  B.  Moore,  56;  Waterhouso  t.  Skinner,  « 
B.  &  P.  447  •,  Sir  Ralph  Bovy's  case,  1  Vent. 
217;  Kinnenley  V.  Barnard,  Cro.  Elia.  554; 
Constable  ▼.  Cloberie,  Palm.  397. 

TRESPASS. 

1.  In  trespass  for  entering  a  yard,  the  de- 
fendant was  allowed  to  plead  that  he  entered 
for  the  purpose  of  viewing  a  mare  then  in  a 
stable  in  the  yard,  which  had  been  recently 
stolen  from  him.  Webb  v.  Beavan,  6  M.  &  G. 
1055. 

[The  defendant  does  not  appear  to'havebeen 
under  terms  to  plead  issuably.  Wilkinson  v. 
Page,  6  M.&G.  1012.] 

2.  To  trespass  for  breaking  and  entering  the 
plaintiflf's  dwelling-house,  and  removing  bis 
goods,  the  defendants  pleaded,  that  after  the 
1  &  2  Vict.  C.74,  C,  as  agent  of  M,  made  his 
complaint  in  writing  before  justices  acting  for 
the  district  of  R.,  wherein  the  premises  therein- 
after mentioned  were  situate,  and  stated  that 
M.  let  to  the  plaintiff  a  tenement  from  year  to 
year,  under  the  rent  of  4*.,  that  the  tenancy  was 
determined  by  notice  to  quit,  and  that  C.  as 
such  agent,  served  on  the  plaintiff  a  notice 
of  his  intention  to  recover  possession  of  the  s^d 
tenement,  a  duplicate  of  which  notice  was  served 
on  the  wife  of  the  plaintiff  on  the  premises,  and 
read  over  and  explained  to  her.  The  plea  then 
set  out  the  notice,  and  alleged  that  the  justices 
duly  issued  their  warrant,  directed  to  the  de- 
fendant and  sdl  other  constables  and  peace  ofl5- 
cera  acting  for  the  several  parishes  within  the 
hundred  of  R.,  and  thereby  authorised  and 
commanded  the  defendants,  and  said  other 
constables  and  peace  officers,  to  enter  on  the 
said  tenement,  and  deliver  possession  thereof  to 
C.  as  such  agent.  The  plea  then  proceeded  to 
justify  the  breaking  and  entering  the  premises, 
and  removing  the  goods  by  virtue  of  the  said 
warrant.  Held,  that  the  plea  was  bad,  and  that 
the  defendants  who  acted  in  obedience  to  the 
warrant  were  not  protected  by  the  J24  Geo.  2,  c. 
44.  Jones  v.  Chapman,  2  D.  &  L.  907;  and 
see  Morrell  v.  Martin,  3  M.  &  G.  590;  S.  C. 
4  Scott  N.  R.  300. 

3.  Leave  and  Hcenoc-^A.  let  certain  premises 
to  B.  by  an  aj?reement  which  contained  the 
usual  clauses  for  payment  of  rent  and  for  re- 
pairing the  premises,  and  also  a  clause,  that 
in  case  of  non-payment  of  the  rent,  or  non-par- 
formance  of  the  conditions,  it  should  be  lawful 
for  A,,  without  anv  demand,  to  enter  upon  and 
take  possession  of  the  premises,  and  expel  B 
therefrom  without  any  legal  process ;  and  that 
in  case  of  such  entry  and  of  any  action  being 
brought  for  the  same,  the  defendant  might 
plead  leave  and  licence  oiB,ioA»  for  the  entry 
or  trespass  complained  of. 

In  an  action  of  trespass  against  C.  for 
breaking  and  entering,  &c.,  and  assaulting 
plaintiff  C.  pleaded  leave  and  licence.    It  ap- 
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peared  that  rent  being  in  arrear  from  B.  \o  A.A 
C.  under  a  written  order  from  A,,  had  entered 
and  forcibly  expelled  B,    The  foregoing  agree- 
ment was  given  in  evidence. 

Held,  that  the  plea  was  sustained  by  the  evi- 
dence. 

Held,  also,  that  as  the  plaintiff  had  not  new- 
aissigned  any  excess,  the  assault  was  merely  an 
aggravation  of  the  principal  trespass,  and  was 
covered  by  the  plea.  Kavanah  v.  Gudge,  7  M. 
&  G.  316: 

Cases  cited  :  Matthew  y.  Ollerton,  Comberb. 
«18  ;  Tnunton  v.  Costar,  7  T.  R.431  ;  Taylor 
V.  Col«,  3  T.  H.  292  ;  I  H.  Bl.  555  ;  Turner  v. 
Meymott,  1  Bing.  158;  7  J.  B.  Moore,  574; 
Hilaryy.Gay,  6C.&P.284;  Newion  v.  Har- 
land,  1  M.  &  G.  644;  1  Scoit,  M.  R.  474; 
Bennett  v.  AUcott,  2  T.  H.  166;  Attwood  v. 
Taylor,  1  M.  &  G.  281  n. ;  Uall  v..  Saabrigbt, 
2  Keble,  561 ;  Jepson  v.  Jackaou,  2  Ler.  194. 

TROVER. 

To  trover  for  twenty  tons  of  hay,  &c.,  the 
defendant  pleaded  that  one  B.  was  possessed  of 
three  undivided  fourth  parts  in  the  said  goods, 
and  being  so  possessed,  delivered  the  same  to 
B.,  to  be  by  him  kept  for  B. :  that  R,  delivered 
the  goods  to  the  plaintiff;  whereupon  the  de- 
fendant, as  servant  of  JB.,  and  by  his  com- 
mand, seized  and  took  the  said  goods. 

Replication,  so  far  as  the  plea  relates  to  seven 
tons  of  hay,  &c.,  portion  of^  the  goods  in  the 
declaration  mentioned,  the  plaintiff,  admitting 
that  the  defendant  as  the  servant  of  B.,  con- 
verted the  said  last  mentioned  goods  as  in  the 
plea  alleged;  yet  saith  that  B,  was  not  possessed 
of  three  undivided  fourth  parts  in  the  said  last 
mentioned  goods,  modo  etformd,  &c. 

Replication,  so  feu:  as  the  plea  relates  to  seven 
tons  of  hay,  &c.,  other  portion  of  the  goods  in 
the  declaration  mentioned,  the  plaintiff,  admit- 
ting that  B.  was  possessed  of  tnree  undivided 
fourth  parts  in  the  goods  and  chattels  last  afore- 
said ;  y^  saith  that  defendant,  of  his  own  wrong, 
&c.,  converted  the  said  last  mentioned  goods. 
On  special  demurrer  to  the  replications  :  Held, 
Ist,  that  the  plea  was  good ;  2ndly,  that  the  re 
plications  were  bad,  inasmuch  as  the  words 
"last  mentioned  goods"  referred  to  all  the 
goods  in  the  declaration.  Aston  v.  Brevitt,  2 
D.  &  L.  903. 

Cases  cited  :  Brnncker  v.  Molyneux,  1  M.  &  G. 
710 ;  S.  r.  1  Scott.  N.  R.  553  ;  Morant  v.  Sign, 
2  M .  &  W.  95  ;  S.  C.  5  Powl.  319 ;  Asciie  v. 
Sandersnn,Cro.  Elis.433;  Wbitmore  v.  Greene, 
15  M.  &  W.  104  ;  S.  C.  2  D.  &  L.  174. 

VENIRE   DB   NOVO. 

See  Conspiracy,  p.  359>  ante, 

WAY   (right   of.) 

In  a  declaration  in  trespass  quare  clavsum 
/regit,  the  first  count  charges  a  trespass  in  "  a 
certain  close  called  the  Ckwrch  Meaaow,  and  a 
certain  other  close  called  the  Garden"  The 
second  charges  a  trespass  in  the  same  closes, 
"in  other  parts  thereof."  The  defendant  pleads 
a  public  right  of  way  over  the  closes  in  the  de- 
claration mentioned.  Upon  proof  of  one  public 
right  of  way  over  these  two  closes,  the  defend- 


ant is  entitled  to  the  verdict  upon  an  issue 
taken  on  the  right  of  way  pleaded.  Wood  v. 
Wedgewood,  1  C.  B.  273.  See  Webber  v.  Sparka, 
10  M.  &  W.  485 ;  Ellison  v.  hUs,  11  Ad.  k 
Ellis,  665;  3  P.  &  D.  391. 

[The  Digest  of  Cases  on  Evidence,  and  fif 
there  be  sufficient  space)  on  Practice,  will  be 
given  in  the  next  number.  The  Decisions  an 
Arbitrations,  Costs,  and  Attorneys,  will  clow 
the  series.] 


RECENT  DECISIONS   IN  THE    SUPE- 
RIOR COURTS. 


REPOBTBD    BY    BARBISTEB8    OF    TH£    SSVEBAL 
COURTS. 

ISoIlS  CoBit. 

DATE   OP   ORDER. — AFFIDAVIT. 

Where  a  petition  stands  over  for  produetion 
of  further  evidence,  the  court  will  not  altxx 
the  order  to  be  dated  on  the  day  of  the  frit 
hearing. 

A  PETITION  was  presented  in  this  case  for  tlie 
payment  to  the  petitioner  of  certain  dividends, 
ordered  to  be  paid  by  a  previous  order.  On 
the  hearing  of  the  petition,  the  court  required 
the  production  of  an  affidavit  to  prove  the  death 
of  a  party  residing  in  Scotland.  That  affidavit 
had  since  been  obtained,  and 

Mr.  Fleming  now  asked  for  an  order  on  the 
petition,  and  as  a  further  dividend  bad  accrued 
since  the  former  hearing,  he  also  asked,  that 
the  order  might  be  dated  on  the  day  of  the 
former  hearing,  so  that  it  might  include  that 
dividend;  but 

The  Master  of  the  Rolls  said  he  could  not 
allow  an  order  to  he  dated  before  the  filing  of 
an  affidavit  on  which  it  was  founded ;  but  the 
order  might  be  made  so  as  to  include  in  exprey 
terms  the  dividend  which  had  accrued. 

Wing  V.  Wing.    Feb.  12,  1846. 


Vice-CtaTtpcIIor  of  Snglaiil^. 

EVIDENCE, — CERTIFICATE  OF  DISTRICT  BB- 
OISTRATION. 

A  certificate  of  burial  under  the  hand  of  a  dis' 
.  j^    trict  registrar,  duly  certified,  according  to 
^     6  fy  7  W.4,  c.  86,  is  evidence  of  we* 
burial. 

On  the  opening  a  petition  in  this  case,  a 
question  was  submitted  to  the  court,  as  to 
whether  the  certificate  of  a  burial  under  the 
hand  of  a  district  registrar,  who  made  his 
entries  only  from  information  communicated  to 
him,  could  be  received  as  evidence  of  the 
burial. 

Mr.  Chapman,  for  the  petition,  said,  he  be- 
lieved the  evidence  had  been  objected  to insD" 
other  branch  of  the  court.  "^ 

«  See  Hishp  v.  Wykeham,  30  Leg.  Ob8.224. 
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The  Vice^  Chancellor  eaid,  that  as  the  act 
made  such  certificates  evidence,  he  considered 
the  certificate  in  question,  if  made  according  to 
the  terms  of  the  act,  sufficient. 

TrttiU  V.  Kibblewhite,    Feb.  13, 1846. 

VuN^j^antellor  SlSBigram. 

PBACTICS. DELAY.—DISMISSAI^   OF    BILL. 

EXAMINATION    OF   WITNESSES. — OROBRS 
OF  1828,  1831,  AND  1845. 

fVhere  it  appeared  that  in  Jan.  1844,  a  suhpasna 
to  rejoin  had  been  served,  and  also  a  commis- 
sioH  to  estamine  witnesses  in  this  country  had 
been  ordered;  that  in  May  of  the  same 
year,  a  commission  for  the  examination  of 
witnesses  abroad  had  been  ordered,  but  that 
no  step  had  been  taken  since  ;  the  court,  upon 
motion  and  cross  motion,  in  December  1845, 
first  to  dismiss  by  the  dtfendant,  and  se- 
condly by  the  plaintiffs  for  a  commission — 
refused  the  former,  and  granted  the  latter, 
upon  the  terms  that  publication  should  pass 
on,  or  before,  the  3lst  of  January  1846. 

The  orders  of  April  1828,  Nov,  1831,  and 
May  1845,  are  inapplicable  to  a  case  under 
the  above  circumstances. 

In  this  case  a  motion  was  made  by  Mr.  Rolt, 
on  behalf  of  the  defendant  to  dismiss  the  hill, 
and  a  cross  motion  was  made  by  Mr.  Bigg,  on 
behalf  of  the  plaintiff,  for  a  commission  to  ex- 
amine witnesses  in  the  country.  Both  motions 
came  before  the  court  on  this  day,  under  the 
following  circumstances: — The  answer  had 
been  put  in,  and  the  replication  filed,  when,  in 
the  month  of  January  1844,  a  subpoena  to  re- 
join was  served,  and  an  order  was  obtained  for 
a  commission  to  examine  witnesses  in  England. 
In  the  month  of  May  in  the  same  year,  an  order 
W9M  obtained  for  a  commission  to  examine 
witnesses  abroad.  No  further  step  had  been 
taken  in  the  cause. 

,  Dec.  22.  Sir  J.  Wigram,  V.  C,  having  taken 
time  to  consider  his  judgment,  said,  tne  ser- 
vice of  the  subpana  to  rejoin  put  the  cause  at 
issue  between  the  parties,  and  the  defendant 
was  at  liberty,  according  to  the  old  practice,  to 
force  the  plaintiff  on,  by  serving  him  with  rules 
to  pass  publication.  According  to  that  prac 
tec  the  defendant  could  not  have  moved  to 
aismiss.  Tlie  orders  of  1828,  1831,  and  1845, 
bad  no  application.  He  must  therefore  refuse 
the  motbn  for  dismissal.  As  to  the  cross  mo- 
ton,  it  was  entirely  discretion ary .  Both  oarties 
had  remained  dormant,  but  he  would  make  the 
order  for  the  commission,  the  plaintiff  under- 
taking that  publication  should  pass  on  or  Defore 
the  3l8t  of  January  next. 

Prentice  v.  Phillips,     Lincoln's  Inn,  Dec. 
22,1845. 


the  incompleteness  of  the  affidavits,  the  court 
will  not  entertain  a  fresh  application  on 
ajidatnts  supplying  the  former  defects. 

The  defendant  had  been  arrested  under  a 
writ  of  ca,  «a-,  and  a  rule  nisi  had  been  obtained 
for  the  plaintiff  to  show  cause  why  the  defend, 
ant  should  not  be  discharged  out  of  custody, 
A  former  rule  to  the  same  effect  was  obtained 
last  Michaelmas  Term,  but  discharged  on  the 
ground,  that  the  affidavit  was  defective  in  not 
giving  a  proper  description  of  the  defendant. 

Mr.  Heaton  showed  cause,  and  contended, 
that  the  court  would  not  entertain  a  second 
application  with  amended  materials  on  the  same 
subject.  The  rule  seems  to  be  laid  down  by 
the  court  in  Regina  v.  The  Manchester  and 
Leeds  Railway  Company,*  and  in  Reje  v.  Orde, 
in  a  note  to  that  case,  that  when  a  party  ap- 
plying to  th6  court  fails  from  the  incomplete- 
ness of  his  afiidavits,  he  will  not  be  permitted 
to  make  a  fresh  application  on  the  same  sub- 
ject on  affidavits  supplying  the  former  defect. 
The  affidavits  in  supuort  of  the  present  motion 
do  not  allege  any  fresh  facts  that  have  occurred 
since  the  former  rule  was  discharged. 

Mr.  Pearson,  in  support  of  the  rule. 

The  former  rule  was  discharged  on  a  techni- 
cal objection  to  the  description  of  the  defendant 
in  the  affidavits.  The  facts  on  which  the  ap- 
plication is  made  have  never  been  brought  be- 
fore the  court,  and  when  the  liberty  of  the 
subject  is  involved,  the  court  wtU  be  unwilling 
to  extend  a  strict  rule  of  practice.  The  de- 
fendant is  a  native  of  Scotland,  and  the  affidavits 
state  additional  facts  in  explanation  of  the  lamr 
of  Scotland. 

Lord  Dewman,  G.  J.  We  must  adhere  to  the 
general  practice  of  the  court — this  rule  will 
therefore  be  discharged. 

Rule  discharged  with  costs. 

Martin  v.  Dore,   Q.  B.,  Hilary  Term,  1846. 


PRACTICB.- 


-WARRANT    OF 
AFFIDAVIT. 


ATTORN BY. - 


^VLttrC%  l&tXit%, 

(Before  the  Four  Judges.) 

PRACTIC*. — DEFBCTIVE    AFFIDAVITS. 

^*^e  a  rule  to  discharge  a  defendant  out  of 
custody  was  discharged,  on  the  ground  of 


An  application  to  set  aside  a  warrant  of  attorney, 
y  on  the  ground  of  its  not  having  been  duly 

(^  attested  in  compliance  with  the  stat,  I  6f  2 
Vict,  c,  110,  where  there  is  reason  to  sup^^ 
pose  that  the  defendant  is  resident  abroad, 
can  only  be  made  by  the  party  himself,  or 
by  an  attorney  employed  and  authorised  by 
him  for  that  purpose, 

A  RULR  nisi  had  been  obtained,  calling  on 
the  plaintiff  to  show  cause  why  a  warrant  of 
attorney  given  and  executed  by  the  defendant 
should  not  be  set  aside,  on  the  ground  that  it 
was  not  attested  by  an  attorney  nominated  by 
the  party  executing  it,  as  required  by  the  1  &  2 
Vict.  c.  110,  s.  9-  It  appeared  from  the  war- 
rant of  attorney  that  when  it  was  given  the 
defendant  was  living  abroad  in  Belgium.  It 
appeared  from  the  affidavits  that  the  apphcatioa 
was  made  by attorney  for  the  defendant. 


>  8  Adol.  &  Ellis,  413. 
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Mr.  Humfrey  showed  cause,  and  contended, 
on  the  authority  of  Lewis  v.  Lord  TankervUle,^ 
that  it  ahould  appear  that  the  application  was 
made  by  the  defendant  himself,  or  by  some  at- 
torney employed  by  him  for  that  purpose. 
Lord  Abinger,  C.  B.,  there  says  — "Tliere 
should  have  been  either  an  affidavit  made  by 
Lord  Tankerville  himself,  or  one  stating  an 
authority  from  him  to  make  the  application,  so 
as  to  show  that  it  was  made  by  a  party  acting 
as  attorney  for  him  in  the  particular  trans- 
action." The  affidavits  here  merely  state  that 
the  person  making  the  appUcation  is  the  attor- 
ney for  the  defendant,  which  is  insufficient. 

Sir  F.  Kelly,  Solicitor-General,  in  support  of 
the  rule.  In  the  case  cited  of  Lewis  v.  Lord 
Tankerville,  it  appeared  that  the  defendant  had 
been  for  some  time  resident  abroad,  and  the 
judgment  there  given  by  the  Court  of  Exchequer 
must  be  taken  with  reference  to  the  state  of 
facts  which  then  existed.  Here  there  is  nothing 
to  show  that  the  defendant  was  resident  abroad 
at  the  time  this  application  was  made.  Since 
he  gave  the  warrant  of  attorney  he  has  become 
a  peer  of  the  realm,  and  the  presumption  would 
be  that  he  was  living  in  England.  The  autho- 
rity of  the  attorney  making  the  application  suf- 
ficiently appears,  for  it  may  very  well  be  inferred 
that  an  attorney  who  has  a  general  authority  to 
act  for  another,  has  power  to  do  so  in  a  par- 
ticular instance. 

Lord  Dmman,  C.  J.  I  think  the  rule  of 
practice  established  in  the  case  cited  from  the 
Exchequer  is  applicable  in  the  present  instance. 
This  rule,  therefore,  will  be  discharged. 

Patteson,  Williams,  and  Wightman,  J.s,  con- 
curred. 

Rule  discharged  without  costs. 

Hume  y.  Lord  Wellesley,  Hilary  Term,  1846. 

©titen'g  IBenct  flractiee  eourt. 

SECURITY     FOR    COSTS. —  WHEN    NOT     RE- 
aUIRED. 

A  plaintiff  wiU  not  be  required  to  find  security 
for  costs  upon  an  affidavit  stating  that  he  is 

»»  destitute  circumstances,  that  he  cannot  be 
found,  and  that  he  has  disavowed  any  con- 

nectUm  with  the  action. 

Lush  moved  for  a  rule  calling  upon  the 
plaintiff  to  give  security  for  costs,  upon  an  affi- 
davit  stating  that  the  present  defendant  had, 
in  the  course  of  last  year,  brought  an  action 
against  the  plaintiff  and  recovered  28/.  10».  6d. 
for  debt  and  costs ;  that  execution  had  issued 
for  the  amount,  but  that,  upon  levy,  the  sheriff 
had  only  been  able  to  raise  about  12/.,  of  which 
sum  (after  deducting  rent  due  to  the  landlord 
and  sheriff's  fees)  the  now  defendant  had  re- 
ceived not  more  than  3/.  It  was  further  stated 
that  the  present  plaintiff  had  left  his  residence, 
and  was  not  to  be  found ;  and  that  when  he 
was  last  seen  he  stated  that  he  knew  nothing 
about  the  action,  and  that  it  was  carried  on  en- 
tirely by  the  attorney. 

^  9  Mee.  &  Wei.  109. 


WUUams,!.  This  case  fiadla  short  of  what  i> 
required  by  the  parties;  the  plaintiff  is  not 
shown  to  be  out  of  the  country,  and^h^  case  ii 
altogether  different  from  those  in  which  Vparty 
has  lost  all  his  property,  and  some  one  else,  as 
an  assijj^nee,  has  been  substituted,  by  an 
authentic  act,  for  the  nominal  plaintiff. 

Rule  refused. 

Armitaye  v.  Grafton.  Hilary  Term,  Jan.  16, 
1846. 


EJECTMENT  FOR  SCHOOL  HOUSE. — SERVICE. 

Ill  efectment  for  a  school  house  in  whkk  no 
one  resides,  service  of  the  declaration  tijxm 
a  person  who  keeps  the  key,  and  oa  the 
schoolmaster,  upon  the  premises,  is  not  svfi' 
dent  for  a  rule  nisi  for  judgment  agaimt 
the  casual  ejector, 

Carrington  moved  for  a  rule  nisi  for  judg- 
ment against  the  casual  ejector,  upon  an  affi- 
davit statiuff,  that  the  action  was  brought  to 
recover  a  school  house  in  which  no  one  resided, 
and  that  the  declaration  bad  been  served  on  a 
servant  who  had  charge  of  the  key,  as  well  as 
on  the  schoolmaster,  upon  the  premises.  He 
submitted  that  this  was  sufficient  for  a  rule 
nisi. 

Williams,  J.  You  should  have  served  the 
declaration  upon  the  person  to  whom  the 
premises  belong ;  the  parties  already  served 
are  as  remote  from  the  description  of  *'  tenants" 
as  well  can  be. 

Rule  refused. 

Doe  d.  King  v.  Roe.  Hilary  Term,  Jan.  4, 
1846. 


Common  9Iemi. 

WARRANT  OF  ATTORNEY. — JUDGMENT  TO 
BE  ENTERED  UP  JOINTLY,  AND  NOT 
SEVERALLY. 

Where  a  warrant  of  attorney,  executed  by  /w 
ly^  persons,  authorizes  the  receiving  of  *'adt' 
claration,**  and  the  entering  up  of  "a  judg- 
ment "  ill  "  an  action,'*  and  also  the  execu- 
tion  of  "  a  good  and  sufficient  release"  one 
joint  judgment  only  can  be  entered  up  there- 
on, and  this,  notwithstanding  the  authority 
so  given,  is  expressed  to  be  "for  us  and 
each  of  us.'* 

Bowling,  Seij.,  had,  on  a  former  day,  obtained 
a  rule  nut  to  enter  up  judgment  i^ainst  one 
defendant  alone,  on  a  warrant  of  attorney  eie- 
cuted  by  both  the  defendants.  The  terms  of 
the  authority  given  to  the  attomies  therein 
named,  were  "  to  appear  for  us  and  each  of 
us,  &c.,  and  to  receive  a  declaration  for  us 
and  each  of  us,  in  an  action  of  debt  for  the 
sum  of  130/.,  &c.,  and  thereupon  to  confess  the 
same  action,  or  else  to  suffer  a  judgment,  &c., 
to  pass  against  us  in  the  same  action,  and  to 
be  forthwith  entered  up  against  us  and  each  of 
us,  of  record,  &c.,  and  to  execute  a  good  and 
sufficient  release,"  &c. 
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Bylee,  Seijeant,  now  showed  cause.  The 
quesuon  is,  whether  the  instrument  in  question 
gate  authority  to  enter  up,  not  one,  hut  three 
distinct  judgments,  and  it  is  submitted  that  the 
words  "  a  declaration,"  "«n  action,"  "  a  judg- 
ment,'* **a  release,"  impart  an  authority  to 
enter  up  but  one  joint  judgment.  King  v.  Hoare, 
13  M.  &  W.  505 ;  Gee  v.  Lane,  15  East,  692. 
The  words  *'  us  and  each  of  us"  can  only  be 
takcQ  as  having  a  several  meaning  when  apoued 
to  the  entering  an  appearance.  Had  it  been 
or  each  of  us,  the  case  would  be  diflferent.  Ine 
case  of  Raw  v.  Mderson,  7  Taunt.  464,  though 
haying  no  material  bearing  on  the  question, 
may  be  quoted  to  show  that  on  a  joint  warrant 
of  attorney  a  judgment  against  one  cannot  be 
entered  up.  ,^  ,   «     j 

DowKay,  Seijpant,  contrk  The  words  "and 
each  of  us  "  have  some  meaning,  and  what 
other  can  be  given  to  them  than  that  thev  con- 
fer a  several  authority  ?  The  word  "  each"  must 
be  construed  to  import  severance,  on  the  autho- 
rity of  Kew  V.  Bouse,  1  Vem.  353;  Swift  j. 
Gregson,  1  T.  R,  432;  Brownsword  v.  Edwards, 
2  Ves.  sen.  243.  . 

Tmdal,  C.  J.  The  question  is,  what  is  the 
proper  meaning  to  be  given  to  the  words  **  and 
each  of  us  ?"  Now,  when  I  look  at  that  part 
of  the  instrument  which  authorizes  the  enter* 
ing  up  of  judgment,  I  find  the  words  are, 
"sufier  a  judgment  to  pass  against  us  in  the 
same  action ;"  thus  referring  to  one  judgment 
and  one  action.  It  then  goes  on  to  say — "  to 
execute  a  good  and  sufficient  release ;"  contem- 
plating, on  the  whole,  an  authority  to  enter  up 
out  one  joint  Judgment  against  both  the  parties. 
The  rest  of  the  court  concurred. 

Rule  discharged. 
Ldrymple  v.  Baiwes  and  another,     Hilary 
Term,  1846. 

AWARD. — INFANT. — COSTS. 

An  action  of  covenant,  on  an  apprentics  deed 
having  come  on  for  trial,  was  referred,  to- 
gether with   two  other  actions,  in  one  of 
which  the  infant  apprentice  sued  by  his  next 
friend:  the  costs  qf  the   cause  to  abide 
the  event  J   and  the  costs  of  the  rtference 
and  award  to  be  in  the  discretion  of  the  ar- 
Mtrator.     The  arbitrator  awarded  that  the 
verdict  in  the  cause  should  be  entered  for  the 
defendant,  and  that  the  infant  should  pay 
ih'.  costs  of  the  reference.    Held,  that  the 
award  was  good. 
An   action  of  covenant  on  an  apprentice 
deed  having  come  on  for  trial ;  the  cause,  with 
Uro  other  actions,  in  one  of  which  the  infant 
apprentice  sued  by  his  next  friend,  were  re- 
ferred to  arbitration,  the  costs  of  the  cause  to 
abide  the  event,  and  the  costs  of  the  reference 
and  of  the  award  to  be  in  the  discretion  of  the 
arbitrator,  who  was  to  certify  to  whom  and  by 
whom  the  same  were  to  be  paid.    The  arbitra- 
tor awarded,  that  the  verdict  in  the  cause  should 
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be  entered  for  the  defendant,  that  the  two  ac- 
tions should  be  no  further  prosecuted,  and 
that  the  infant  should  pay  the  costs  of  the  re- 
ference. A  rule  nisi  had  oeen  obtained  to  set 
aside  the  award,  on  the  ground,  that  arbitrator 
had  exceeded  his  authority,  in  ordering  the 
infant  to  pay  the  costs  of  the  reference,  and 
also,  that  the  award  was  not  final,  inasmuch  as 
the  costs  of  the  reference  were  ordered  to  be 
pud  by  a  person  who  was  no  party  to  the 
cause. 

Lush  showed  cause.  The  arbitrator  had 
power  to  order  the  costs  to  be  paid  by  any  one 
party  to  the  reference.  A  submission  to  arbi- 
tration by  an  infant  is  voidable  only,  and  unless 
he  comes  when  he  is  of  full  age  to  set  it  aside, 
the  court  will  not  interfere.  If  it  is  said,  that 
the  infant  is  no  party  to  the  reference,  then  he 
has  no  right  to  make  this  application,  if  he  is 
a  party,  he  was  subject  to  the  control  of  the 
arbitrator.  The  infant,  who  had  a  common 
interest  in  all  the  suits,  gave  the  arbitrator 
power  to  say  by  whom  the  costs  were  to  be 
paid. 

Humfrey,  in  support  of  tiie  rule.  The  sub- 
mission must  receive  a  reasonable  construction. 
When  it  is  said,  that  the  costs  of  the  reference 
are  to  be  in  the  discretion  of  the  arbitrator,  it 
means,  that  he  is  to  award  a  portion  to  be  paid 
by  each  person  in  respect  of  the  particular  ac- 
tion to  which  he  is  a  party.  It  is  the  same  as 
if  the  three  causes  haa  been  separately  referred. 
[Pollock,  C.  B.  If  several  cases  were  referred, 
and  a  person,  not  a  party  to  any  one  of  them, 
came  in  by  rule  of  court  and  made  himself  a 
party  to  the  reference,  why  should  not  the  arbi- 
trator direct  him  to  pay  the  costs  of  the  refer- 
ence?] The  intention  was  to  apportion  the  costs, 
nine-tenths  of  them  might  have  been  occasioned 
by  the  first  cause  to  which  the  infant  was  no 
party,  and  therefore  the  arbitrator  should  have 
diviaed  them  accordingly.  At  all  events,  the 
arbitrator  has  exceeded  his  authority  in  order- 
ing an  infant  to  pay  costs,  inasmuch  as  the 
award  cannot  be  enforced  against  him,  for  he 
may  avoid  it  any  time.  It  is  the  same  as  if  the 
arbitrator  had  ordered  any  third  person  to  pay 
them.  [Rolfe,  B.  In  that  case  the  award  would 
be  bad  on  the  face  of  it :  it  is  not  so  here.] 

Pollock,  C.  B.  I  do  not  think  that  we  ought 
to  interfere  to  set  aside  the  award :  it  is  in  every 
respect  right,  and  if  we  thought  otherwise,  we 
should  send  it  back  to  the  arbitrator  to  amend 
it. 
Alderson  and  Rolfe,  B.8,  concurred. 

Rule  discharged. 
Proudfoot  V.  BoUe,    Hilary  Term,  27th  Jan. 
1846. 


LIABILITY   OF  ATTORNEYS   FOR 
THE  MILITIA. 

Wb  have  received  several  letters  inquir- 
ing whether  attorneys  and  solicitors  are 
liable  to  be  drawn  for  the  militia.  We  re- 
gret to  say  that  there  is  no  doubt  they  are 
so  liable  according  to  the  existing  statutes, 
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30  Geo.  2,  and  2  Geo.  3,  c.  20;  and  the 
following  judgment  of  Mr.  Justice  Black- 
stone  in  Gerard's  case,  reported  2  W. 
Blac.  1123,  will  show  the  reason  of  their 
not  being  exempted  : — 

"The  true  and  solid  distinction  upon  which 
I  found  my  opinion  is,  that  this  is  not  a  per- 
sonal service,  because  it  may,  at  the  option  of 
the  party  drawn,  be  commuted  for  a  certain 
sum  of  money  (lOZ.,)  which  sum  is  to  be  laid 
out  (by  sect.  93)  in  providing  a  substitute  for 
the  defaulter,  who,  by  payment  of  the  monev, 
stands  totally  discharged  for  three  years.  He 
has  therefore  three  options  allowed  him;  to 
serve  personally ;  to  find  a  substitute ;  or  to 
pay  10/.  This  is  the  maximum  of  his  charge ; 
for  though  in  times  of  distress  and  necessity 
the  current  price  of  a  substitute  should  be  50/., 
the  per.-on  drawn  may  still  be  excused  for  10/. 
It  is  therefore  not  a  penalty  (as  has  been  urged) 
for  the  neglect  of  finding  a  substitute,  for  it 
may  be  less  than  the  expense  of  hiring  one ; 
but  it  is  clearly  a  commutation.  This  distin- 
guishes the  case  most  materially  from  that  of 
the  trained  bands  of  London,  and  the  ancient 
commissions  of  array,  where,  if  the  party  did 
not,  or  was  not  permitted  to  find  a  deputy,  he 
was  obliged  to  serve  in  person,  under  an  un- 
limited penalty,  sometimes  of  iinprisonment, 
sometimes  of  universal  forfeiture.  The  Quaker, 
by  his  scruples,  is  incapacitated  from  either 
serving  or  finding  a  substitute.  The  magistrate 
is  therefore  to  provide  a  substitute  for  him  at 
the  current  market  price  to  be  levied  on  his 
goods  and  chattels,  be  it  5/.  or  50/.  Whereas, 
the  attorney,  not  choosing  to  serve,  may  either 
provide  his  own  substitute,  if  he  can  get  him 
cheaper,  or  else  pay  the  magistrate  10/.  to  pro- 
vide one  for  him,  and  for  that  sum  is  totally 
discharged.  This  is,  therefore,  ultimately  and 
in  substance  a  charge  upon  property  and  not 
upon  the  person  :  since  the  only  possible  case 
in  which  a  man  can  be  personally  compelled  to 
serve,  is  that  of  extreme  poverty,  or  not  being 
able  to  rase  10/.  A  man  in  such  a  case  is  unfit 
to  be  an  attorney,  and  not  entitled  to  the  pro- 
tection of  the  court." 


LEGAL   OBITUARY. 

1846,  Jan,  28.— At  Halifax,  Nova  Scotia,  the 
Hon.  S.  G.  W.  Archbold,  LL.  D.,  Master  of 
the  Rolls  and  Judge  of  the  Admiralty  in  that 
colony,  aged  (S7» 

31.  —  Richard  James  Hitchcock,  Esq.,  of 
Davies  Street,  Berkeley  Square,  Solicitor,  aged 
36. 

Feb,  2.— Thomas  Dyson,  Bedford  Row,  So* 
licitor. 

13.— Thomas  George  Walter,  of  Essex  Court, 
Temple,  Solicitor,  af^  36. 

l6.-~Thoma8  Perkins,  of  Chelmsford,  So- 
licitor. 

19.— Thomas  Wortham,  of  Royaton,  So- 
lioitor. 


LAW   PROMOTIONS   AND   APPOINT- 
MENTS. 

With  datet  wlten  Geutted. 


Thr  Qaeen  has  beea  pleased  to  constituCA  tnd  tp> 
point  the  Right  Honourable  Thomas  Berr? 
Cusaok  Smith,  her  Majesty's  Attorney^Gsnenl 
in  Ireland,  to  be  Keeper  or  Master  of  the  RoUi 
and  Records  of  the  Court  of  Chancery,  in  tbat 
part  of  the  United  Kingdom  calied  Ireland. 
Jan.  97. 

Her  Majesty  has  been  pleased  to  appoint  Clarenee 
Thomas  Wylde,  Esq.,  to  be  Clerk  of  the  PeBO» 
at  Swellendam,  in  the  Settlement  of  the  Cipe 
of  Good  Hope.     Feb.  13. 

Her  Majesty  has  further  been  pleased  to  appoiflt 
Walter  Harding.  Esq.,  to  be  Crown  Proiecii- 
tor  for  the  Distnet  of  Natal,^n  South  hMa, 
Feb.  13. 


PERPETUAL  COMMISSIONERS. 

APPOINTED  UNDER  THE  FINKS  AND  nSCOVERIES  ACT, 

From  lit  Jan,  to  tOth  Feb.,  iQi6,with  dates  sAea 
GautUd. 

Charlf*8  Amplett,  of  Birmingham,  for  Warwickshire, 

Staffordshire,  and  Worcestershire.     Jan.  16. 
Joseph  Arrotvsmith,  of  Thirsk,  for  the  North  Rid- 

injj  of  th«  County  of  York.    Jan.  13. 
Geor{;e  Morris  Barker,  of  Birmingham,  for  We^ 

wickshire,  Staffordshire,  and  Worcestershire. 

Jan.  9. 
John  Richard  Bloxham,  of  Birmingham,  for  Wtr- 

friekshire,  Staffordshire,  aud   Worcestershire, 

Jan.  16. 
Hugh  Bruce  Campbell,  of  Nottin'^ham,  for  Nottiq^ 

hamshire.     Jan.  13. 
Alfred  Cox,  of  Chipping  Sod  bury,  for  Glouoestar 

shiro.     Jan.  13. 
Thomas   Varrall  Johnson  Dally,  of  Amndel,  (ot 

Sussex.     Jan.  i. 
John    Edmunds,    of    Plymouth,  for  Devonshire. 

Jan.  16, 
James  Eldridge,  of  Carisbrooke,  for   Hampshire 

Jan.  IS. 
George   Hnrrison  Gardner,  of  Bovness,  for  West- 
moreland, Lancashire,  and  Cumberland.  Jaa. 

9. 
Jos<»ph  Hall,  of  Keswick,  for  Cumberland.    Jin. 

16. 
.\ifred  Cntchmayd  Hooper,  of  Worcester,  for  the 

City  nnd  County  of  Worcester.     Jan.  16. 
Edwrard   Bryan  Jones,  cif  Newtown,  for  Mont- 

gomerrshire,    Radnorshire,    and    Shropshire. 

Feb.  io. 
Thomas  Llewellyn,  of  Tuostal,  for  Staffordihirei 

Jan.  30. 
William  Marshall,  of  Plymouth,  for  DerooAire* 

Jan.  13. 
John    Price,  of   Buntingford,    for    HertibHshirt« 

Jan.  27. 
William  Rees,  of  Haverfordwest  for  Psmbrok** 

shire.    Jan.  S3. 
John  Ashmore  Smith,  of  Ilinclrley,  for  Leiesiltf* 

shite.    Ju*  6* 
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Thomas  Thompson,  of  Sunderland,  for  tbe  County 
of  Durbam.    Jan.  6. 

Gerrase  William  Wildera.  of  Bowen,  for  Keatovea 
and  Holland.    Jan.  6. 

Junes  Winter,  of  Norwich,  for  Norwich  and  Nor- 
folk*   Jan,  2« 

John  Joaeph  Wise,  of  Aabbottrne.  for  Derbjabire. 
Jan.  SO. 


MASTERS  EXTRAORDINARY  IN  CHAN- 
CERY. 

Fnm  Jan,  23rd  fa  Feb.  20(A,  1846.  both  inclusive  ^ 
with  dates  when  gazetted, 

Ampblett,  Thomas,  Sutton  Coldfield.    Feb.  6. 
Bulioer,  Charles,  Leeds.    Feb.  17. 
GiU,  Thowaa  Husbaud,  Devonport.     Feb.  S. 
Hoirell,  David.  Machynlleth.     Feb.  20. 
Knight.  William,  Tam worth.     Feb.  10. 
Nicks,  Tbomaa,  Warwick.    Feb.  10. 
Philcox,  James,  jun.,  Burniash.     Feb.  6. 
Phillips,  William,  Hehnsley.     Jan.  30. 
Slocombe,  WiUiam,  Reading.     Feb.  17. 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 
fr.»mJtf It.   23rrf  to  Feb.  90th,  1^46,  both  inelutive, 
with  dates  when  gazetted. 


Bennett,  Robert,  and  Joalma  Dineley,  Attorneys 
and  Solicitors.     Feb.  17. 

Cox,  John,  Charles  Reynolds  Williams,  and  Ed- 
ward Lewton  Cox,  Attorneys,  Soliciiors,  and 
Conveyancers,  LincolnVlnn- Fields.     Jan.  27.  | 

Finch,  Williom.  and  John  Jones,  Altomeys  and  So- , 
licitors,  Worcester,    Jan.  27. 

Forbes,  David  Erskine.  and  William    Rd.  Drake,  | 

Attorneys  and  Solicitors.  8,  Warnford  Court. 

.    Feb.  3.'  1 

Galloway,  John  Hewitt,  and  Edward  Cleathins: 
Bt'li,  Attorneys,  Kingston-upon-Hull.  Feb. 
10. 

Greaves,  Charles  Lemon,  and  Thomas  Crabbe.  At- 
torneys and  Solicitors.  Uttoxeier.     Jan.  iJ3, 

Kine,  James,  and  Thomas  Mnrtin,  Attorneys  and 
Solicitors,  19,  Gracechurch  Street.    Feb.  20. 

Owens.  Jobn,  and  N.  W.  Greene,  Attorneys  and 
Solicitors.  Newtown.    Jan.  30. 

Phillpotts,  Thomas  Griffin,  and  John  Pbillpotts, 
Solicitors,  Newport,  Monmouth,    Jan.  SO. 

Richards,  Jobn,  jun.,  and  Thomas  Rogers,  jon., 
Attorneys  and  Solicitors,  Reading.     Feb.  10. 

Wbittinptoni  Jobn,  and  Charles  Castle,  Attorneys, 
Solicitors,  and  Conveyancers,  Bristol.  Feb. 
17. 


Palmer,  T.,  New  Road,  Soap  Maker.     Div.  2s.  Id, 
Panlow,  C,   66,    Blackman    Street,    Soutbwr.rk« 

Tailor.      Div.  9d. 
Patterson. T.,  and  J.  Codling:,  SheriffHill.Durham^ 

Earthenware   MnuofRcturers.     Final   div.  on 

separate  estate  of  J. .Patterson,  20s. 
Pearson,  J.,  Newcastle-upon-Tyne,  Wool  Stapler^ 

Div.ls.  Sd. 

Plowman,  J.     Div.  Ss.  9d. 

PoyntAr,  W.,  Upper  Honoway^  and  34,  9t.  Paul's 
Churcb  Yard,  Warehousemen.     Dir.  l|d. 

Raleigh,  J.  T.,  S.  Goode,  and  W.  Holland,  Man- 
chester, Merchants.     Div.  9f  d. 

Rawe,  W.  H.,  North  Street,  Portsea,  Leather  Sel- 
ler.   Div.  10s.  4id. 

Robson,  T.,  Liverpool,  Soap  Mannfacturer.    Div* 
lOfd. 

Scbolfield,  J;,  fireenacre's  Moor,  near    Oldham  ^ 
Grocer,     Div.  S^d. 

Shaw,  T.,  Southampton,  Wine  Merchant.    Div. 
SA, 

Shaw,  \V.,  Stafford,  Sadler.     Div.  3s.  7d. 

Taylor.  T.  D.,  38,  Brook  Street,  Hoi  bom.  Oilman. 
I  Div.3s.  bd. 

,  Tensin,  J.,  Farringdon,  Innkeeper.     Div.  3s. 
1'immis.    C,    Darlaston     Green,    Stafford,    Flint 
I  Grinder.     Div.  2s.  Id. 

I  Tamer,  W.,  Miinchestcr,   Cabinet    Maker.     Div. 
I  33. 7d. 

Vardy,  J.  E.,  108,  High  Street,  Portsmouth,  Dra- 
per.    Div.  2s.  4d. 

Walker,  IT.  D.,  Eaton   Socon,  Bedford,  Innkeeper. 

Div.  l()s. 
Wnrburton.  H.,  Harpurlev,  Manchester,  Builder. 

Div.  «4d. 
Warr.  R.,  Beaminster,  Dorset,  .Auctioneer.     Div. 

7a.  6d. 
Wilson,  J.,  Ill,  Jeriuvn  Street,  Boot  Maker.    Div. 

Ss. 
Wood,  T.;  Little  Queen  Street,  Wine  Merchant. 

Div.  2s.  8d. 
Wetmore,  T.  H.,  Brond  Street,  Worcester,  Grocer. 

Final  div.  6s.  4jd. 
Wright,  A.,  Kettering,  Grocer.     Div.  3s. 
Wright,  T.,   jun.,    Newcastle- upon -Tyne,   Ship- 
owner.    Final  div.  Ijd. 


BANKRUPTCY    DIVIDENDS    DECLARED. 

From  Dec.  30(fc,  1845,  to  30th  Jan,  30,  1846,  both 
inclusive. 

[Concluded  from  p.  372,  onfe.] 
Ooions,  ^.  M.,  West    Bromwicb,   Ironfounder. 
Final  diT.  7|«U 


PROCEEDINGS   IN   PARLIAMENT  RE- 
LATING  TO  THE  LAW. 

il2ott0t  of  %orl}0. 

NEW   BILLS. 

General  Registration  of  Deeds.  —  For  2nd 
reading.    Lord  Campbell. 

Game  Law  Amendment.  —  In  Committee. 
See  the  bill,  p.  354,  ante.    Lord  Dacre. 

Duties  uf  Constables,  &c. — In  Select  Com* 
mittee.  See  the  bill,  p.  311,  ante.  Duke  of 
Richmond. 

Religious  Opituons  Relief.— For  2nd  readmg* 
Lord  Chanoellor. 
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Charitable  Trusts.  — For  2nd  reading.  Lord 
Chancellor. 

Administration  of  Criminal  Justice.  See  ihe 
bill,  p.  377  ante*    Lord  Denman. 


ftottse  of  Commons* 

NSW   BILLS. 

Roman  Catholics  Relief. — For  2nd  reading. 
Mr..  Watson. 
Small  Debt  Courts : 

Somerset, 

Northampton, 

Birkenhead, 

St.  Austell. 


CHANCSBY  RETURNS. 

On  the  motion  of  Mr.  Watson,  copies  have 
been  ordered  "  of  all  claims  made  by  the  Mas- 
ters in  Chancery,  and  of  the  registrars,  and 
of  the  clerks  of  the  registrars,  and  of  the  clerks 
to  the  entering  registrars,  and  of  others,  to  the 
Lords  of  the  Treasury,  for  compensation  under 
the  48th  section  of  the  act  3  &  4  Vict.  c.  94, 
intituled,  '  An  Act  for  the  Regulation  of  the 
Process  and  Practice  of  certain  Officers  of  the 
High  Court  of  Chancery  in  England,'  and  of 
the  warrant  or  warrants  under  the  hands  of  the 
said  Lords  of  the  Treasury,  founded  upon  any 
of  such  claims,  and  of  any  report  or  reports  of 
the  commissioners  appointed  by  them  under  the 
Acts  1 1  Geo.  4,  and  1  Will.  4,  c.  68,  upon 
which  such  warrants  are  founded. 

'*  Copy  of  the  Report  of  the  Commissioners 
appointed  by  the  Lords  of  the  Treasury,  under 
the  acts  11  Geo.  4,  and  1  Will.  4,  c.  58,  upon 
the  claims  of  the  side  clerks  of  the  Court  of 
Exchequer,  for  compensation  under  that  act, 
and  a  copy  of  the  schedule  of  the  fees  to  which 
such  side  clerks  were  by  the  said  commissioners 
found  and  declared  to  be  entitled. 

''  Return  of  the  respective  ages  of  the  per- 
sons entitled  to  comoensation  under  the  act  5 
&  6  Vict.  c.  103,  ana  the  names  of  the  sworn 
clerks  to  whom  they  were  articled,  and  the 
dates  of  their  articles  respectively  to  such 
sworn  clerks,  and  the  dates  of  their  several  ad- 
missions to  seats  as  sworn  clerks  or  waiting 
clerks ;  and  a  return  of  the  sums  paid  by  each 
of  the  said  late  sworn  clerks  entitled  to  com- 
pensation for  the  purchase  of  any  business  of  a 
sworn  clerk ;  stating  the  sums  so  paid  by  each 
person,  and  the  person  to  whom  paid,  and  the 
time  or  times  when  paid. 

*'  Return  of  the  number  of  attendable  war- 
rants granted  by  each  of  the  taxing  masters  for 
the  taxation  of  costs  each  day,  within  the  first, 
second,  and  third  years  of  his  appointment; 
distinguishing  the  warrants  to  justify  attend- 
ances, and  the  numberof  bills  of  costs,  and  the 
amount  and  r^  of  the  per  centage  on  the  tax- 
ation thereof  paid  thereon  during  each  of  those 
several  years,  and  the  sums  received  hj  him 
for  warrants  granted,  and  for  copies  of  bills  of 
costs,  and  for  reports  or  certificates  or  other- 
wise during  each  of  these  periods. 
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*'  Return  of  the  total  amount  of  the  sums  re- 
ceived by  each  of  the  taxing  masters  of  the  i 
Court  of  Chancery  (paid  out  of  the  Suitors'  Fee 
Fund,)  both  for  salary  and  compensation,  since 
the  passing  of  the  act  5  &  6  Vict.  c.  103,  dis- 
tinguishing the  sums  paid  to  each  person,  and 
the  names  of  the  persons. 

''  Copy  of  the  Report  of  Sir  Giffin  Wilton, 
one  of  tne  Masters  of  the  High  Court  of  Chan- 
cery in  England,  dated  the  3rd  of  Dec.  1842, 
made  in  the  matter  of  the  suitors  of  that  court, 
and  ascertaining  the  costs  and  charges  incur.  | 
red  in  preparing,  procuring,  and  passing  the  i 
act  6  &  6  Vict.  c.  103,  for  abolishing  certain 
offices  of  that  court,  and  also  a  copy  of  the  stite 
of  the  facts  laid  before  the  said  master  on  the 
part  of  the  said  suitors,  and  referred  to  in  his 
said  report." 


Ws  apprehend  it  is  too  clear  to  admit  of  t 
doubt  that  attorneys  and  solidtors  are  ao/  ex- 
empt from  being  drawn  for  the  militia.  Thej 
are  not  obliged  j>ersoiia//y  to  serve,  but  if  draws, 
may  either  find  a  substitute  at  any  price  thej 
can,  or  pay  lOl.  Their  privilege  protects  tiiem 
from  the  personal  service  of  offices,  but  the 
liability  in  question  is  in  the  nature  of  a  chugt 
on  property,  to  which,  in  common  with  others, 
they  are  subjected ;  see  2  Geo.  3,  c.  20,  and  i 
W.  Blac.  p.  1123.  The  burden  under  which 
they  labour  of  the  poll  tax  or  certificate  dotjr. 
ought  to  relieve  them  from  this  n^Htia  impost 
We  cannot  see,  if  lawyers  are  to  be  pecnliarlj 
taxed,  why  the  clergy  and  the  faculty  ahooldlie 
exempted.   See  p.  393,  ante. 

It  is  very  gratifying  to  find  that  our  recent 
extension  of  the  plan  and  dimensions  of  the 
Legal  Observer  have  been  cordially  appreciated. 
No  doubt  "  the  work  is  now  the  most  useful  d 
its  class."  We  shall  not  fail  to  continue  our 
exertions. 

Some  copies  yet  renudn  of  the  Legal  Almsnic 
and  Diary,  containing  several  useful  lists,  and 
general  information,  not  comprised  in  the  for- 
mer editions. 

C.  D.  calls  the  attention  of  his  brother  prac- 
titioners to  the  case  of  Reg,  v.  Steward  of  Eton 
CoUege,  in  which  it  is  decided,  that  in  a  con- 
veyance by  several  tenants  in  common,  a  sepa- 
rate stamp  must  be  affixed  in  respect  of  each 
tenant's  share,  and  not  one  stamp  only  in  re- 
spect of  the  sum  total  of  the  purchase  money. 
Though  the  decision  is  in  respect  of  a  copyhold 
estate,  it  seems^  he  says,  to  be  just  as  applicable 
to  that  of  freehold. 


^t  Hegal  i^h^ttt^tu 
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^*  Quod  magis  nd  wm 
Pwtmet,  et  nescire  xnalum  ert,  agitamua." 

HORAT. 


OBJECTIONS  TO  A  GENERAL 
REGISTRY  OF  DEEDS. 

Wb  lately  placed  before  our  readers  the 
excellent  observations  oC  the  late  Professor 
Park,  on  the  subject  of  a  General  Registry 
of  Deed8>  We  have  looked  farther  into 
the  subject,  and  have  condensed  into  a 
small  space  some  of  the  principal  objec- 
tions to  the  measure.^ 

1.  A  general  register  would  eflFcct  con- 
siderabie  alteration  in  the  law  of  real  pro- 
perty, and  particularly  the  present  rules  of 
equity,  as  to  priorities,  would  be  changed. 
It  would  consequently  be  of  great  import- 
Bnce  that  this  eflFect  of  the  register,  and  its 
practical  details,  should  be  understood  by 
professional  persons.  It  is  however  to  be 
apprehended,  that  practitioners  who  would 
only  occasionally  have  to  consider  the  ef- 
fect of  the  register,  would  bestow  little 
attention  to  a  system  of  law  founded  essen- 
tially on  different  principles  from  those  ap- 
plicable to  their  old  practice.  It  would  be 
considered  a  burthen  to  give  the  requisite 
attention  to  the  new  system,  without  being 
relieved  from  the  old  one. 

2,  Dealings  with  lands  subject  to  the  re- 
gister, would  ofken  be  blended  in  the  same 
transaction  with  other  lands,  so  that  the 
^^^K  as  to  lands  held  together,  would  have 
to  be  dealt  with  upon  different  principles, 
and  thus  the  tKouble  and  expense  would  be 
increased.  As  to  land  subject  to  the  re- 
gister, the  expense  of  a  register  would  be 
incurred,  and  the  parties  would  still  (in 
tlie  same  transaction)  be  involved  in  all 


•  Sec  p.  356,  ante, 
,   .We  ahall  be  prepared  to  give  a  form  of 
petition  embodying  the  main  reasons  against 
the  bni,  if  it  ahould  be  likely  to  make  any  fur- 
tner  progress. 
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the  difficulties  and  expense,  and  questions 
as  to  priorities,  upon  the  old  principles  of 
equity. 

3.  For  a  fair  trial  of  the  register^  a  very 
long  period  would  be  necessary,  perhaps  at 
least  twenty  years.  The  owner  of  an  es* 
tate  who  has  not  occasion  to  sell  or  mort- 
gage it,  wpuld  be  excluded  for  an  indefinite 
period  from  any  advantage  to  be  derived 
from  a  register;  and  the  country  generally 
would  continue  during  the  present  genera- 
tion, to  suffer  under  the  evils  now  com- 
plained of, — ^great  part  of  which,  as  appears 
from  the  various  volumes  of  the  commis- 
sioners, admit  of  and  require  an  immediate 
remedy,  without  any  violent  change.  The 
commissioners  have  declared,  that  a  regis- 
ter must  be  productive  of  many  inconve* 
niencesi  and  may  be  attended  with  many 
evils^  and  it  is  evident  that  it  must  neces- 
sarily put  an  end  to  a  large  proportion  of 
small  transactions  in  lands,  already  circum- 
scribed to  a  degree  inconsistent  with  the 
true  policy  of  the  country. 

4.  At  the  outset  of  the  new  register^ 
everything  will  depend  upon  efficient  su- 
perintendence, and  it  is  obvious  that  per- 
sons of  practical  experience  will  be  re-  • 
quired ;  and  this  could  not  be  obtained  at  any 
expense,  until  the  register  had  been  some 
time  in  operation.  Great  confusion,  and 
consequent  loss  to  many  persons  would  be 
caused  at  the  opening  of  an  office  where 
the  registrar^  clerk,  and  solicitor  have  the 
practice  to  learn^  and  where,  for  a  con- 
siderable time,  there  must  be* a  press  of 
business  waiting  to  obtain  the  benefit  of 
the  register.  The  treasury  can  compen- 
sate for  the  pecuniary  loss,  but  the  person 
who  loses  an  estate  by  the  mistake  or  in- 
advertence of  a  registrar  or  solicitor,  will 
still  be  subject  to  great  anxiety,  loss  of 
time,  and  litigation,  and  his  wish  to  possess 
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the  estate  which  he  purchased  will,  at  all 
events,  be  frustrated. 

5.  It  is  not  denied  that  frauds  have  been 
committed  under  the  present  system  ;  but 
they  are  of  exceedingly  rare  occurrence. 
If  the  cases  of  fraud  which  have  happened 
through  misplaced  ooilfidenoe,  the  loan 
deeds,  second  mortgages,  without  notice  to 
the  first  morgagees,  and  want  df  ordinary 
vigilance  were  deducted,  and  iko  th6se 
which  might  be  prevented  by  simple  pre- 
cautions at  the  Stamp  Office,  and  a  few 
new  rules  as  to  the  contents  and  execution 
of  deeds,  there  will  be  found  very  few  in- 
stances in  which  a  register  will  be  the  best 
or  only  remedy.  It  may  be  expected  that 
the  frauds  through  misplaced  eenfidenee 
will  be  increased  under  a  system  of  registry. 
It  has  been  studiously  pressed  upon  those 
who  are  adverse  to  the  establishment,  that 
registration  will  not  be  essential  to  the  va- 
lidity of  a  deed.  A  more  mischievous  doc- 
trine could  not  have  been  broached,  when 
the  neglect  to  register  subjects  to  the  loss 
of  property.  It  is  stated  in  one  of  the 
Tolumesof  the  commissioners  that,  amongst 
other  evils,  a  new  source  of  litigation  will 
(be  opened  by  premiums  being  given  to  dis- 
pense with  registrationt 

6.  The  professional  men  of  the  present 
*day  have  a  direct  interest  in  supporting 
the  scheme ;  for  whilst  the  benefits  to  the 

'  landowners  are  prospective  and  contingent, 
'  an  increase  of  professional  charges  is  cer- 
tain and  immediate,  and  must  continue  so 
*long  as  the  old  and  new  systems  shall  be 
'simultaneously  in  operation.  If  the  pro- 
fession had  in  view  only  the  security  of  the 
title  to  lands,  the  Statute  of  Enrolments, 
operating  as  a  local  register,  even  without 
any  new  law,  offers  the  means  of  prevent- 
ing fraud ;  and  by  a  slight  change  of  the 
law,  and  the  practice  of  conveyancing,  all 
the  good  effects  expected  from  the  general 
register  would  be  produced. 

7.  The  commissioners  observe,  that  any 
measure  which  would  tend  to  disturb  pre- 
sent possession,  would  be  mischievous 
Now  a  general  register  would  unsettle  al 
most  every  transaction,  for  every  mortgagee 
^would  insist  upon   a  new  mortgage,   and 

every  person  having  a  covenant  for  further 
assurance  would  require  a  further  assurance 
to  be  placed  under  the  protection  of  the 
•register. 

8.  The  transfer  of  landed  property  can- 
•not  be  guarded  with  too  many  forms,  for 
'the  omission  of  which  the  solicitor  should 

r^sApnsible,  and  for  the  due  ob- 
leifyancfc  ti'lhouid  be  rewarded  with  extra 


fees,  or  the  parties  should  have  some  ad* 
vantage,  such  as  the  facility  of  proof  in  a 
court  of  justice,  not  given  to  those  whose 
deeds  are  not  executed  with  the  same 
forms.  This  is  the  only  safe  mode  or  mim- 
ducing  changes  which  require  the  active 
of  {xo-apenition,  aad  not  merely  the  tacit  sub> 
inission  of  the  parties  subject  to  them.  A 
law  exacting  a  compliance  with  new  forms, 
under  the  penalty  of  nullity,  *'  in  a  coun- 
try' of  so  great  extent  as  England,  where 
transfers  of  property  are  more  frequent 
than  in  any  other  part  of  the  globe,"  can 
never  he  contemplated  without  the  utmost 
dread  by  those  who  know  that  it  has  to  be 
put  in  execution  by  upwards  of  10,000  per- 
-sons  in  70,000  transactions,  in  the  course 
of  the  year,  many  of  these  perons  being  pre* 
judiced  against  it — all  inexperienced — all 
educated  under  a  different  system,  and  the 
law  itself  <*  so  novel,  that  the  experiments 
which  have  been  tried  afford  no  critericm 
of  the  utility  of  the  measure,  er  of  the 
means  of  accomplishing  it." 

We  shall  at  an  early  opportunity  state 
several  other  important  reasons  against  the 
project* 


POINTS  IN  COMMON  LAW. 


OPERATION   OF   TRB    STAMP   LAWS. 

In  pursuance  of  a  plan  already  suf- 
ficiently explained  and  illustrated,  we  pro- 
ceed to  lay  before  our  readers  two  cases 
very  recently  reported,  in  each  of  which 
suitors  were  deprived  of  their  remedy 
against  debtors,  by  reason  of  their  inad- 
vertently neglecting  to  comply  with  what 
is  now  adjudged  to  be  one  of  the  provisions 
of  the  Stamp  Act. 

In  the  first  of  the  cases  to  which  we  are 
about  to  advert,*  a  construction  was  put 
upon  the  act  as  regards  receipts  in  full  of 
any  debt,  or  in  satisfaction  of  a  debt  the 
amount  of  which  is  not  specified,  which 
was  admitted  to  conflict  with  a  reported 
decision  of  the  late  Chief  Justice  Abbott, 
when  sitting  at  nisi  priusy^  and  which  will 
probably  come  with  surprise  upon  many, 
who  in  the  daily  transactions  of  life  have 
been  in  the  habit  of  giving  and  taking  re- 
ceipts of  a  similar  description)  without  any 
one  having  suggested  a  doubt  of  the  va- 
lidity of  the  instruments  thus  exchanged. 

The   circumstances   under    which  the 
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matter  was  brought  under  the  considera- 
tion of  the  court  were  as  follow:  — 

In  an  action  to  recover  29/.  6s.,  the  balance 
of  an  account  for  plasterer's  work  done  by  the 
plaintiflr  for  the  aefendant  at  some  houses,  in 
the  WelUiu(ton  Road,  8t.  John's  Wood,  the 
defendant  plesded  pajment  before  actUm,  upon 
which  issue  was  joined.  At  the  trial  it  was 
proved,  that  as  the  work  proceeded  the  pUintiff 
leqoired  to  he  paid  by  the  defendant  weekly, 
in  Bums  varying  from  21,  to  4/.,  for  which  re- 
ceipts were  f^ven.  Upon  the  completion  of 
work  it  was  said,  that  the  plaintiff  received  two 
pimeas,  and  gave  a  receipt  in  his  own  hand- 
writing, which  was  in  the  following  terms,  and 
was  tendered  in  evidence  by  the  plaintiff  to 
prove  the  fiacts  therein  slated  :— 

"1843,  July  8.  Received  of  Mr.  S.  Leigh, 
the  sum  of  2/.  2«.,  being  the  balance  of  account 
BV  to  this  day,  lior  houses  in  WeUin^n  Road. 
Wm.Burt." 

This  receipt,  which  did  not  contain  any 
stamp,  was  ol^ected  to,  on  the  ground  that  it 
jsqaired  a  Ids.  stamp ;  but  the  Chief  fiaron, 
•who  presided  at  the  trial,  received  it,  eubiect 
to  the  opinion  of  the  court,  and  the  defendant 
-had  a  verdict. 

When  the  matter  came  to  be  argued 
before  the  court,  it  was  conceded,  that  the 
admissibility  of  the  document  in  question 
in  evidence,  depended  altogether  upon  the 
construction  which  it  was  incumbent  on 
the  court  to  give  to  the  general  clause  to 
the  schedule  of  the  Stamp  Act,  title,  *'  Re- 
ceipts," which  was  as  follows  : — 

"  And  any  receipt  or  discharge,  &c.  given  to 
any  person  for  or  upon  the  payment  of  money, 
which  shall  contain,  import,  or  signify  any 
general  acknowledgment  of  any  debt,  account, 
daim,  or  demand,  whereof  the  amount  shall 
not  be  therein  specified,  haviuff  been  paid, 
settled,  balanced,  or  otherwise  discharged  or 
ratified,  or  whereby  any  sura  of  money  Uierein 
inentioocd  shall  be  acknowledged  to  he  received 
in  full,  or  indisoharffe  or  satisfaction  of  any 
such  debt,  shall  be  deemed  and  taken  to  be  a 
receipt  for  the  snm  of  1,000/.  or  upwards,  with- 
in the  meaning  of  this  echedule,  and  shall  be 
charged  wiUi  Uie  duty  of  10s.  accordingly." 

On  the  part  of  the  defendant  it  was  ar- 
gued, that  the  instrument  in  question  did 
not  require  a  10s.  stamp,  as  it  was  not  a  re- 
ceipt for  an  amount  ''not  therein  specified," 
the  amount  actually  received  (two  guineas) 
being  specified  therein ;  nor  was  it  an 
acknowledgment  •*  in  full "  of  any  debt. 
It  was  merely  a  receipt  for  two  guineas, 
being  the  **  balance  of  an  account  up  to 
this  day.''  The  oase  of  Morris  v.  Dibdin 
was  preised  on  the  court  as  expressly  in 
point.  In  that  case  a  receipt  was  give  by 
the  stage  manager  of  a  theatre  for  52^.  lOs . 
"  in  satisfaction  of  all  roy  claims  for^  the 


last  season,'*  «nd  Ahbott^  C.  J.,  deittde4» 
that  it  did  not  requure  a  10s.  stamp  on  the 
ground  that  it  wasjoota  receipt  in  full  for 
all  demands. 

In  the  course  of  the  argument  it  was  ob- 
served, from  the  Bench,  that  the  case  of 
Dibdin  v.  Morris  had  probably  tended  to 
keep  the  public  and  even  the  profosaton  in 
ignorance  of  the  clause  in  the  Stamp  Act, 
requiring  that  a  receipt  in  full  of  any  delit 
should  have  a  lUs.  stamp,  as  the  clause 
now  cited  was  never  once  adverted  to  at 
either  side  in  that  case.  It  was  also  re- 
marked, that  if  the  construction  now  coi^ 
tended  for  on  the  part  of  the  defendant 
were  correct,  any  person  owing  1004/. 
might  evade  the  stamp  duty,  by  paying 
1000/.  on  account,  and  then  paying  the  re- 
maining 4/.,  and  taking  a  receipt  for  it  on 
plain  paper,  as  for  the  balance  of  an  ac- 
count. The  court  ultimately  decided 
against  the  defendant,  on  the  ground  that 
the  receipt  above  set  forth  was  an  acknow- 
ledgment of  a  sum  therein  mentioned  being 
received  in  satisfaction  of  a  debt,  whereof 
the  amount  was  not  therein  specified,  with- 
in the  words  of  the  schedule.  Under  these 
circumstances  it  was  held,  that  the  docu- 
ment in  question  was  improperly  received 
in  evidence. 

The  point  decided  in  the  second  case  to 
which  we  are  about  to  refer,"  although  It 
does  not  bear  so  directly  on  the  every  day 
transactions  of  mankind,  arises  upon  a  state 
of  fiicts,  we  apprehend,  of  very  common  oe- 
currence,  where  a  promissory  note  is  in- 
dorsed with  a  memorandum  explaining  the 
circumstances  under  which  it  is  giveUj 
or  the  intention  of  the  parties  to  do  it. 

The  note  in  question  was  in  the  follow- 
ing form : — 

"Market  Rason,  July  1,'  1836.  Borrowed 
and  received  of  the  Lincoln  and  Lindsey  Bank- 
ing  Company,  the  sum  of  100/.,  which  we 
jointly  and  severally  promise  to  pay  to  Sir 
Montague  Cholmeley,  Bart.,  and  William 
Wrigleaworth.  (trustees  of  the  said  banking 
company,)  or  their  order  on  demand,  with  law- 
ful interest  for  the  same.  Thomas  Smith,  sen. j 
Thomas  Smith,  jun.,  Thomas  Darlejr." 

On  the  back  of  the  note  the  following  memo« 
random  was  indorsed : — "  The  within  note  i« 
given  for  securing  floating  advances  from  the 
Lincoln  and  Undsey  Banking  Company,  to  the 
within  named  Thomas  Smith,  sen.,  with  lawful 
interest  for  the  same,  from  the  respective  times 
when  such  advances  have  been  or  may  be  made, 
together  with  commission,  stamps,  postages,  &c« 
and  all  usual  charges  and  disoursements,  not 
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exceeding  in  the  whole  at  any  one  time  the  sum 
of  100/.  within  mentioned.  Thomas  Smith, 
sen.,  Thomas  Smith,  jun.,  Thomas  Darlcy." 

The  question  arising  upon  the  production  of 
this  document  was,  wlietner  it  was  sufficiently 
stamped  as  a  promissory  note,  or  if  it  required 
an  agreement  stamp.  On  the  part  of  the 
plaintiffs,  who  sued  on  the  note,  it  was  con- 
tended, that  the  indorsement  was  nothing  more 
than  an  amplification  and  explanation  of  the 
words  "value  received,"  in  the  note,  and  that 
the  note  and  indorsement  together  amounted 
to  no  more  than  a  promissory  note.  On  the 
other  hand  it  was  insisted,  that  the  note  and 
indorsement  taken  together  amounted  not  to  a 
promissory  note,  but  to  a  guarantee  to  repay  the 
plaintiffs  so  much  money  as  they  might  ad- 
vance to  T.  Smith,  sen.,  not  exceeding  100/., 
and  that  if  nothing  was  due  from  Smith,  nothing 
could  have  been  payable  upon  this  instrttment. 
The  cases  of  Hartley  v.  WilUamson,^  and  Leed$ 
V.  Lancaster,'^  were  cited  as  being  precisely  in 
point. 

The  court  in  pronouncing  its  judgment 
observed,  that  there  was  a  plea  of  the 
statute  of  limitations  on  the  record,  and  in 
order  to  take  the  case  out  of  the  statute* 
it  was  necessary  for  the  plaintiffs  to  show 
that  Uiere  had  been  pan  payment  of  prtnr 
cipal  or  interest  on  the  note,  and  for  that 
purpose  to  connect  the.  floating  balance 
with  the  note,  to  show  that  it  was  intended 
to  be  a  security  for  the  floating  balance. 
In  this  view  the  indorsement  was  an  agree- 
ment, the  matter  of  which  was  above  20/., 
because  it  referred  to  a  note  of  the  value 
of  100/.,  and  ought  therefore  to  have  had 
an  agreement  stamp.  On  these  grounds 
the.  court  made  a  rule  absolute  to  set  aside 
a  verdict  for  the  plaintiffs,  and  enter  a  non- 
suit. 


NOTICES  OF  NEW  BOOKS. 

The  Law  of  Railways^  including  the  Three 
General  Consolidation  Jets,  1845,  a?id 
the  other  General  ActSy  for  reyuluting 
Railtoays  in  England  and  Jrehnd,  with 
Copious  Ifoies  (^Decided  Cases;  also 
the  /^'oceedings  in  Parliament  respecting 
Railtoay  Bills,  with  Forms,  S^c,  Second 
Edition,  considerably  Enlarged,  By 
Lbonaud  Sheilpopd,  Esq^of  theMiddlfe 
Temple,  Barrister-at-Law.  London : 
Henry  Butterworth,  7,  Fleet  Street, 
1846.     Pp.  723. 

Mr.  Shblford  has  made  considerable 
additions  to  his  work  on  the  Law  of  Hail- 
ways  since  his  first  edition  last  year.     The 
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liabilities  incurred  by  provisional  commit- 
tees and  directors,  and  by  suhscribera  or 
shareholders  in  railway  companies,  nttu- 
rally  attract  peculiar  attentton  at  the  pre- 
sent time.  Refei'ring,  therefore,'  to  the 
notice  of  the  first  edition  in  our  last  volume, 
(p.  378,)  we  shall  make  some  extracts  from 
tlie  chapter  on  these  attractive  aubjecis : 

First,  as  to  tlie  liability  of  Provisional 
Committees  and  Directors,  Mr.  Sheiford 
has  collected  the  following  cases  :— 

"  When  it  is  proposed  to  cateblish  a  railway 
company,  or  similar  undertaking*  a  prospectus 
is  usually  issued,  containinf;^  a  statement  of  the 
objects  .  of  the  company,— of  the  proposed 
amount  of  capital  to  be  subscribed,  and  of  the 
number  of  shares  into  which  it  will  be  divided, 
with  a  short  sketch  of  the  (proposed  consdtutiffa 
of  the  company  in  material  particnlara.  In 
order  to  allow  a  deviation  from  the  prospectns, 
it  is  usual  to  add  that  the  directors  will  hafe 
the  power  of  making  alterations  or  modificatiom 
in  the  particulars  of  the  prospectus.  To  entitle 
a  party  to  maintain  an  action  upon  the  ca« 
against  the  directors  of  a  joint  stock  coaipany 
for  false  and  fraudulent  representations,  con- 
tained in  the  prospectus  ana  scrip  cert'ificata 
issued  by  them,  it  must  distinctly  appear  th^ 
he  became  the  purchaser  upon  the  faith  of  eucli 
representations ;  and  to  render  the  directon 
liahte  to  such  an  action,  it  is  not  enoogli  to 
show  that  the  representations  are  false.  If  the 
directors  acted  upon  a  fair  and  reasonably  well- 
grounded  belief  that  they  were  true,  they  are 
not  responsible  for  them,  however  unfounded 
they  may  turn  out  to  be.  {Shrewshsif^  t. 
Bfoim/,  2  Scott,  N.  R.  588 ;  2  Man.  &  G.  4r5.r 

•  •  ♦  • 
^*  A  defendant  was  held  liable  for  an  en- 
gineer's bill,  although  it  was  not  proved  that  he 
had  signed  a  deed  as  a  director,  or  was  present 
at  the  meeting  at  which  the  order  was  given, 
where  it  was  shown  that  he  had  attended  sob- 
nequent  meetings  and  inspected  the  wq^  durii^ 
its  progress.  {Maudshjf  v«  Le  Bkmc,  8  Car.  s 
P.  409,  n.)" 

•  •  ♦  • 
"There  are  many  cases  ia  which  works  vt 

done  and  expenses  incucred,  preparatory  tothf 
formation  of  a  company,  as  for  instance,  where 
a  committee  has  been  formed  and  $teps  are  taken 
under  its  orders,  with  a  view  of  establisbing  a 
railway  by  act  of  parliament.  Before  ibc  act 
passes,  it  wias  said  by  Lord  TenterdeM,  C.  Ji 
[Motteypemy  V.  Hartland,  1  Car.  &  P.352.)  tlat 
the  sur.^eyor  and  other  persons  employed  ^ 
to  the  committee  or  body  of  adventurers  who 
first  employ  them,  but  after  the  passing  of  the 
act,  it  must  be  considered  that  they  bok  to  the 
company  or  persons  made  liable  uiider  the  act. 
So  that  in  such  a  case^  it  becomes  a  question 
for  the  jury  as  to  whom  credit  was  gim*  "^ 
Kerridge  r.  Hesse,  (9  Car,  &  P.  20O,).  it  J»^ 
been  proposed  to  construct  arailway  from  Not- 
tingham to  London.  The  plaintiff  had  becnpn 
the  3rd  of  June,  1838,^  appointed  seflttary  to 
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Xht  local  committee^  who  were  engaged  in  try- 
ing to  fortn  a  corofiany.  The  defendant  became 
one  of  the  committee  in  October^  1838,  whilst 
the  pkiotiflTa  aervices  continued.  The  company 
was  never  formed,  and  the  projected  railway 
was  given  up.  Alderson,  B.,  stated  to  the  jury, 
that  the  members  would  be  the  persons  Uable 
to  pay  the  salaries  of  the  plaintiff,  unless  he  con- 
tracted only  to  be  paid  from  some  particular  fund, 
and  not  to  look  to  the  committee  for  payment. 
The  veal  question  in  the  cause  is,  whetitier  the 
plaintiff  ^agreisd  that  be  waft  not  to  look  for  pay- 
ment from  the  members  of  the  committee  indi- 
vidually ;  but  was  only  to  be  paid  from  the  de- 
posits and  instalments  in  «acse  the  company 
should  be  formed. 

"  On  till  projects  of  this  kind  some  expense 
most  be  incurred  befbre  many  member^  join 
the  concehi,  such  expense,  if  the  scheme  proves 
abortive,  will  fall  upon  (he  original  projectors, 
and  not  upon  those  who  advance  their  money 
on  the  faith  of  its  goin^  on.  (Nockells  v. 
Crosby,  3  B.  &  C.  82^.)" 

•  ■♦  «   ■  ♦■ 

"In  9n  action  fo^  goods  supplied  by  the 
plaintiffs  to  the  directors  of  a  company,  on  the 
order  of  a  secretary,  against  the  defendant,  who 
was  not  shown  to  have  interfered  in  the  manage- 
ment of  the  concern  beyond  having  been  once 
at  the  manufactory,  when  he  said  he  under- 
stood the  nature  of  the  works,  Parke,  B.,  said 
the  defendant,  by  taking  shares  in  the  specula- 
tion, gives  )iuthorify  to  the  directors  to  bind 
him  by  their  <;.Qi;tracts,.in  the  event  of  the  pro- 
posed number  of  sdares  being  disposed  of,  and 
the  proposed  capital  obtained-  The  secretary, 
who  gives  the  order  to  the  tradesman,  is  the 
party  primarily  liable;  the  directors  also,  who 
ffive  the  order  to  the  secretary,  may  be  liable. 
A  third  party  may  become  liable,  if  it  can  be 
shown  that  he  has  authorised  the  act  of  the  di- 
rectors in  malting  the  contract.  But  by  prov- 
ing the  defendant  to  be  an  original  subscriber, 
unless  the  proposed  capitid  is  raised,  no  such 
authority  is  shown.  (Pitehford  v.  Davis,  5 
Mee.&W.  2.) 

"If  persons  set  a  scheme  a  foot, and  assume 
to  be  directors  or  managers,  all  the  expenses 
incurred  before  the  scheme  is  in  actual  opera- 
tion must  in  the  first  instance  be  borne  bv  tnem. 
When  it  is  in  operation,  the  expense  and  char>(e 
of  management  shonld  be  borne  by  the  con- 
cern, and  then  if  may  be  fair  that  the  prelimi- 
nary expenses  shoula  be  paid  in  the  same  way, 
for  then  the  subscribers  have  the  benefit  of 
them.  {NoekeUi  v.  Cros^,  3  B.  &  C.  814,  see 
p.  834.r 

•     .  *  ♦  .  * 

"  Four  persons  who  had  acted  as  directors  of 
a'proposeu  railway  company,  being  sued  for 
debts  contracted  on  account  of  the  concern, 
jointly  retained  an  attorney  to  defend  them  on 
personal  responsibility ;  it  was  held  that  one  of 
the  fourwho  nadpaid  the  attorney's  bill  was  enti- 
tied  to  sue  the  others  for  contribution.  Edger 
V.  Knapp,  6  Scott,  N.  R.  707 ;  1  Dowl.  &  L. 
73 ;  7  J'ur.  593.)  In  the  year  1336,  a  line  of 
railway  from  London  to  Brighton  was  put  be- 


fore the  public  as  'Cundy^s  line  without  a^ 
tunnel.'    Previous  to  applying  tor  the  aisseUtt' 
of  parliament,  and  preparatory  to  such  appli- 
cation, and  while  the  plaintiff,  the  defenoant, 
and  two  others  were  acting  as  directors,  Messrs- 
P.  &  W.,  solicitors,    were  appointed    parlia- 
mentary agents,  and  subsequently  solicitors'  to 
the  company;  various  persons,  engineers,  sur- 
veyors, hthographers^and  others  were  employed 
by  the  directors,  offices  were  taken,  and  the 
usual  measures  were  adc^ted  (there  being  other 
competing  lines  of  railroad  with  the  same  ter- 
mini) of  recommending  this  one  to  the  patron- 
age of  the  public  and  of  the  legislature.     The 
usual  notices  were  given  of  application  to  par- 
liament ;  but  the  standing  oraers  of  the  hoilise 
were  not  complied  with,  and  the  project  drop- 
ped, and  the  company  were  merged  m  another, 
adopting  another  line  of  road.     This  was  in 
1837.     Upon  the  dissolution  of  the  company, 
a  series  of  actiofts  were  brought  (in  which  some 
two  or  more  of  the  four  directors  were  inter- 
changeably made  defendants)  by  the  various 
persons  employed  as  above  stated.  The  actions 
were  defenden,  and   successfully  in  most  in- 
stances, but  the  plaintiffs  were  some  of  them 
insolvent.     In   1840,  the  solicitors  delivered 
their  bill  to  the  four  directors  and  reouested 
payment.    Two  of  them,  S,  and  JB.,  each  paid 
one  fourth;  the  defendant  K:  atlrrtitted  YAs  lia- 
bility to  pay ;  but  the  plaintiff  paid  his  own 
share  and  that  of  the  defendant  also ;  and  now 
be  brought  his  action  to  recover  from  the  de- 
fendant what  he  had  paid  for  him,  and  a. verdict 
was  given  in  his  favour.    {Edjfer  v.  Knapp,  7 
Jur.  5S3.y* 

Second,   as  to  the  liability  of  Share- 
holders :  — 

•*  Where  the  prospectus  indicates  that  a  com- 
pany is  about  to  be  formed,  and  not  that  one  is 
actually  formed,  and  it  appears  to  be  in  the 
contemplation  of  the  subscribers  to  establi^ 
a  company  on  certain  conditions,  the  subscribers 
will  not  be  liable  for  goods  supplied  to  the  com- 
pany, as  partners,  unless  those  conditions  have 
been  performed.  {Nockells  v.  Crosby,  3  B.  & 
C.  814 ;  Bourns  v.  FVeeth,  9  B.  &  C. 
632;  4  M.  &  R.  512;  Braithwaite  v.  S*o- 
fteld,  9  B.  &  C.  401 ;  see  Wood  v.  Duke  of 
Argyll,  7  Scott,  N.  11.  885  ;  Law  J.  1844,  C.P. 
96.)  Where  a  prospectus  imports  only  that  a 
company  was  to  be  formed,  not  that  it  was  ac- 
tually formed,  it  ivus  held  that  a  person  who 
had  signed  it  did  not,  by  so  doing,  hold  himself 
out  to  the  woVld  as  a  partner,  and  conseouently 
was  not  liable  ia  an  action  for  goods  sold  and 
delivered  to  the  company.  (  braithwaite  v.  Sko" 
>feW,  9B.  &C.  401.) 

"  But  if  it  be  shown  that  the  subscriber  knows 
that  the  directors  are  carrying  on  the  undertak- 
ing  with  a  less  capital,  and  nas  acquiesced  in 
iheir  so  doing,  he  may  become  answerable  for 
their  future  contracts.  (Per  Lord  Abingerin 
Pitehford  v.  Dat>is,  5  Mees.  &  W.  2;  see 
Smith  V.  GoMsworthy,  4  Q.  B.  R.  456 ;  Davis 
v.  Hawkins,  3  Mau.  &  S.  488.)" 


40B  Betnew :  Shelford*s  Law  of  RaikDa^s^-^New  MU$  in  FarUammt. 

Attending  in  the  character  of  a  shareholder  [before  any  shareholders'  tickets  had  been  de- 


a  meeting  of  the  members  of  a  joint-stock  com- 
pany, i«  sufficient  mtmtf/acte  evidence  that  the 
party  is  a  shareholder  to  charge  him  with  an 
eng^irefflent  entered  into  by  the  majority  of  the 
shareholders  present  at  a  subsequent  meeting 
which  he  does  not  ^  attend.  (Harrison  v. 
Heathom,  6  Man.  &  G.  8 1  .)** 

•  »  •  • 

"  A  number  of  persons  associated  together 
and  Bubscribiog  sums  of  money  for  the  purpose 
of  obtaiiiing  a  bill  in  parliament  to  make  a  rail- 
way, are  partners  in  the  undertaking;  and 
therefore  a  subscriber,  who  acted  as  their  sur^ 
Teyor,  cannot  maintain  an  action  for  work  and 
expenses  done  and  incurred  by  him  in  that  cha- 
racter on  account  >  of  the  partnership,  against 
all  or  any  of  the  other  subscribers.  (Holmes  v. 
Hiffffitu,  1  B.  &  C.  740  A.  B.,  at  the  request 
of  the  plaintiff,  became  the  holder  of  shares, 
for  the  benefit  of  the  plaintiff,  in  a  company  to 
which  the  plaintiff  was  solicitor.  The  plaintiff 
paid  the  depoeito,  and  all  the  expenses  on  the 
sharest  In  an  action  by  lum  against' the  mem* 
bew  of  the  company,  for  money  la^  out  for  the 
use  of  the  company  in  advertising  and  in 
joumiea :  it  was  held,  that  the  plaintiff  could 
notrecoveiv  as  being  the  real  (though A,  B, 
waa  the  ostenfiible)  partner.  (Goddard  v. 
£rod!^».l  C.  &  M.  33 ;  3  Tyr.  209.y 


livered,  the  directors  resolved  to  abandon  the 
project ;  it  was  determined  that  each  subscriber, 
m  an  action  for  money  had  and  received,  mi^ 
recover  the  full  amount  of  his  subscnption 
from  the  directors,  because,  until  the  mooaf 
had  been  laid  out  in  execution  of  the  proposea 
scheme,  the  shareholders  did  not  become  jointlj 
interested  in  the  funds  of  the  concern,  and  con- 
sequently were  not  partners;  and  th^  the  re^ 
spective  subscriptions  we;e  not  8ubj:ct  to  anj 
deduction  on  account  of  expenses  ;  for  all  ex- 
penses incurred  in  endeavouring  to  bring  aa 
abortive  scheme  into  actual  operation  must  be 
borne  by  the  original  projectors,  and  not  hj 
those  who  advance  their  money  on  the  faith  of 
its  going  on.  {NockelU  v.  Crosby,  3  B.  &  C. 
814.)" 

NEW  BILLS  IN  PARLIAMENT. 


•'Where  it  was  proved  that  A.  B.  had  contri- 
buted to  the  funds  of  a  building  society,  and 
had  been  present  at  a  meeting  of  the  society, 
and  party  to  a  resolution  that  certain  houses 
should  be  built,  it  was  held,  that  this  made 
him  liable  to  an  action  for  work  done  in  build- 
ing those  houses,  without  proof  that  he  had  any 
actual  interest  in  them,  or  m  the  land  on  which 
they  were  built.  {Braithwaite  v.  8kofield,  g 
B.  &  C.  401 ;  see  Vice  v.  Anson,  7  B.  &  G. 
409.)" 

•  ♦  •  • 

*^Each  subscriber  ta  a  scheme,  who  pays  his 
fiubscr^tion  on  a  prospect  that  the  scheme  will 
continue,  and  does  no  act  rendering  himself 
liable  to  the  expense  of  attempting  to  bring  it 
into  operation,  may,  if  it  afterwards  proves 
abortive  or  is  abandoned,  without  any  steps 
bemg  taken  towards  carrying  it  into  effect,  re- 
cover back  the  whole  of  the  money  advanced 
by  him,  without  the  deduction  of  any  part  to- 
wards payment  of  the  expenses  incurred ;  and, 
under  such  circumstances,  it  seems  that  the 


FRIENDCT   SOCISTIBS. 

The  4  &  5  W.  4,  c.  40,  enacted,  that  it  shall 
be  lawfhl  for  any  number  of  persons  in  Great 
Britain  and  Ireland  to  form  themselvee  into  and 
to  estabiieh  a  society,  under  the  provisions  of 
that  act,  for  the  mutual  relief  and  maintenance 
of  all  and  every  the  members  thereof,  their 
wives,  children^  relsftions  or  nominees,  in  sick- 
ness, infancy,  advanced  age,  widowhood,  or  any 
other  natural  state  or  contingency,  whereof  (ae 
occurrence  is  susceptible  of  calculation  hj  way 
of  average,  or  for  any  other  purpose  which  m 
not  illegal:  And  it  Ming  expedient  to  extend 
the  objects  or  purposes  for  which  a  society  may 
be  established,  under  the  provimons  of  the  act; 
it  is  proposed  to  enact. 

That  a  society  may  be  establiefaed,  under  the 
provisions  of  the  ssdd  recited  acte,*  for  the  ma- 
tuai  relief  and  maintenance  of  all  and  every  the 
members  thereof,  their  wives,  children,  relations 
or  nominees,  in  sickness^  infancy,  advanced  age^ 
widowhood,  or  any  other  natural  state  or  con- 
tingency, whereof  the  occurrence  is  susceptible 
of  calculation  by  way  of  average,  or  for  any 
purpose  whatsoever  which  is  not  illegal,  whether 
of  the  same  description  as  is  hereinbefore  men- 
tioned or  otherwise :  Provided,  that  when  a 
society  is  formed,  under  the  provisions  of  the 
said  recited  acts,  or  this  act,  for  any  purpose  in 
addition  to  that  for  providing  reKef  in  case  of 
sickness,  infancy,  advanced  age,  widowhood,  or 
other  natural  state  or  contingency  as  aforesaid, 


ganty  had  it  been  effectuated.  'iWfore  whe?e  ^^  "'™  ""bscnptiotts  of  the  n«mbe«. 


a  prospectus  for  establishing  a  scheme  called 
the  British  Metropolitan  Tontine  was  circulated, 
stating  the  money  subscribed  was  to  be  laid 
out  at  interest,  and  that  at  the  expiration  of  a 

£ear  every  subscriber  should  receive  a  share- 
elder's  ticket,  which  would  be  saleable  or 
transferable,  and  after  some  subscriptions  had 
been  paid  to  the  directors,  in  whom  the  manage- 
ment of  the  concerh  was  vested,  but  before  any 
part  of  the  money  was  laid  out  at  interest,  and 


ROMAN   CATHOLIC   RBLIBP. 

By  the  7  &  8  Vict.  c.  102,  the  several  Penal 
Acts  and  parts  of  Penal  Acts  diereinafter  i 


*  There  appears  to  be  an  omission  in  the 
recital  of  the  bill,  for  the  marginal  abstract  re« 
fers  as  well  to  the  lOGeo.  4,  e.  56,  aa  tlie4&S 
Wm.  4,  c.  40. 
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tioDed  or  specified  wei«,  from  and  after  the 
paising  of  toat  act,  reoealed :  And  the  present 
biD  recites,  that  notwitnstanding  the  provisions 
of  that,  her  Majesty's  Roman  Catholic  suhjects 
do  still  continue  to  he  liable,  for  or  on  account 
of  their  religious  belief  or  profession,  to  sundry 
pains,  penedties  and  disabilities,  ordained  and 
enactea  by  certdn  acts,  made  and  passed  by 
the  parliament  of  England,  the  parliament  of 
Cfreat  Britain,  and  the  parliament  of  Great 
Britain  and  Ireland  respectively,  and  to  which 
panishments,  pains,  penalties  and  disabilities 
none  other  of  ner  Majesty's  subjects  are  liable : 
Then  the  bill  states,  that  it  is  expedient  that 
an  such  punishments,  pains  and  penalties  as 
aforesaid  shall  be  for  ever  repealed  and  taken 
airay:  And  that  it  io  likewise  expedient  that 
all  such  and  so  many  of  the  aforesaid  disabili- 
ties shall  be  in  like  roanncgr  repealed  and  taken 
away,  as  do  not  in  anywise  relate  to  the  holding 
q(  ofEces  judicial,  civil,  collegiate,  or  ecclesiasti- 
cal, or  to  the  presenting  to  ecclesiastical  bene- 
fices, or  as  do  not  in  any  other  manner  tend  to 
the  better  securing  and  strengthening  the  pre- 
sent church  establishment,  and  the  present 
civil  government,  and  the  settlement  of  pro- 
perty within  this  realm ;  it  is  therefore  pro- 
posed— 

1.  TTiat  from  and  after  the  passiwf  of  this 
act,  the  several  acts  hereinafter  mentioned,  or 
so  much  and  such  parts  of  any  of  them  as  are 
hereinafter  specifiea,  shall  be  repealed ;  that  is 
to  say — 

So  much  of  1  Elix.  c  1,  whereby  it  is  enacted, 
''  that,  if  any  person  or  persons  dwelling  or  in- 
habiting within  this  yonr  realm,  or  in  any  other 
yoar  hia^ess's  realms  or  dominions*  of  what 
tstate,  dignity  or  degree  soever  he  or  they  be, 
«ftcr  the  end  of  thirty  days-next  after  the  deter^ 
imnation  of  this  session  of  this  present  parlia- 
ment, shall,    by  writing,  printing,  teaching, 
preaching,  express  words,  deed  or  act,  advisedly, 
nnlidousW  and  directly  affirm,  hold,  stand 
inth,  set  forth,  maintain  or  defend,  the  aatho- 
lity,  pre-eminence,  power  or  jurisdiction,  spi- 
ritual or  ecclesiastical,  of  any  foreign  prinee, 
prolate,  person,  state  or  potentate  whatsoever, 
nflrstofore  claimed,  used  or  usurped  within  this 
realm,  or  any  dominion  or  country  being  with- 
in or  under  the  power,  dominion  or  allegiance 
of  your  highness,  or  shall  advisedly,  maliciously 
and  directly  put  in  use  or  execute  anything  for 
the  extolling,  advancement,  setting  forth,  main- 
tenance or  defence  of  any  such  pretended  or 
usurped  jurisdiction,  power,  pre-eminence  and 
authority,  or  any  part  thereof,  that  then  evenr 
such  person  ana  persons  so  doing  and  oSbnd- 
iof^,  their  abettors,  aiders,  procurers  and  coun- 
aellors,  being  thereof  lawfully  convicted  and  at- 
tainted, according  to  the  due  order  and  course 
of  the  common  laws  of  this  realm,  for  his  or 
their  first  offence  ^hall  forfeit  and  lose  unto 
Tour  highness,  your  heirs  and  successors,   all 
his  and  their  goods  and  chattels,  as  well  real  as 
personal;  and  if  any  such  person  so  convicted 
or  attainted  shall  not  have  or  be  worth  of  his 


that  then  every  such  person  so  ocmvictei  or  a(^ 
tainted,  over  and  besides  the  forfeiture  of  ail 
his  said  goods  and  chattels,  shall  have  and  suf«* 
fer  imprisonment  by  the  space  of  one  wbolft 
year,  without  bail  or  mainprise." 

Also,  the  whole  of  5  Eliz.  c.  1,  except  m> 
much  and  such  parts  of  the  said  act  as  do  in . 
any  wise  relate  to  the  takhig  and  pronouncing 
the  oath  therein  mentioned,  by  any  spiritual  or 
ecclesiastical  ministers  of  the  Church  of  Eng- 
land, by  law  established,  by  any  persons  taking 
orders,  commonly  called,  "  Ordines  Sacros,"  or 
ecclesiastical  orders  in  the  said  church,  or  by 
any  persons  to  be  promoted,  preferred  or  Bdm 
mitted  to  any  decree  of  learning  in  any  uni« 
versity  then- within  the  realm  or  dominions  to 
the  same  baloaging,  or  by  all  or  any  such  of 
the  other  ofiicers,  ministers  or  other  persons  in 
the  said  act  mentioned,  described  or  referred  to 
as  are  not  Roman  Catholies. 

Also,. the  whole  of  13  Eliz.  c.  2;  1  Jac.  1»  c. 
4 ;  3  Jac.  1,  c.  4. 

Also,  so  much  of  13  &  14  Car.  2,  c.  4,  as  in 
any  way  relates  to  ^e  offenoe  of  willingly  and 
wittingly  hearing  and  being  present  at  any  other 
manner  or  form  of  Common  prayer,  of  adminis* 
jtration  of  the  Sacraments*  of  making  of  minis* 
ters  in  the  churches,  or  of  any  other  rites  eon* 
tained  in  the  said  book  than  is  therein  mentk>ned. 
and  set  forth,  so  far  as  the  same  in  anywise  ro* 
lates  to  Roman  Catholics.  And  also,  so  much 
of  the  said  lasUmenticmed  act  whereby  it  is  for- 
bidden to  any  schoolmaster  or  other  person  ini* 
structing  or  teaching  youth  in  any  private  house 
or  family,  as  a  tutor  or  schoolmaster,  to  instnust 
or  teach  any  youth  as  a  tutor  or  schoolmaster 
before  license  obtained  from  his  respective 
archbishop,  bishop  or  ordinary  of  the  diocese^ 
according  to  the  laws  and  statutes  of  the  reakn^ 
and  before  such  subscription  and  acknowledg- 
ment as  therein  aforesaid,  so  far  as  the  same 
doth  in  anywise  relate  to  Roman  Catholics. 

Also,  the  whole  of  25  Car.  2,  c.  2 ;  30  Car.  2, 
St.  2,  cl;  7  &  8  Win  3,  c.  24;  and  U  &  12 
Will.  3,  C.4. 

Also,  so  much  of  18  Geo.  3,  c.  60,  whereby  it 
is  enacted,  ''that  nothing  in  this  act  contained, 
shall  extend  or  be  construed  to  extend  to  any 
Popish  bishop,  priest,  Jesuit  or  schoolmaster 
who  shall  not  have  taken  and  subscribed  the 
above  oath  in  the  above  words  before  he  shall 
have  been  apprehended  or  any  prosecution 
commenced  against  him." 

Also,  so  much  of  31  Geo.  3,  c.  32,  as  make* 
it  a  coaditson  precedent  to  any  reXwi  or  benefit, 
being  had  or  taken  under  or  by  virtue  of  the  said 
last-mentioned  act,  that  the  oath  thereby  ap- 
pointed shall  have  been  previously  taken  and 
subscribed  by  ths  party  desiring  such  relief  or 
benefit,  or  that  his  or  her  declaration  and  oath 
or  name  or  description  shall  have  been  pre* 
viously  recorded  in  any  of  his  Majesty's  Courte 
of  Chancery,  King's  Bench,  Common  Pleas  or 
Exchequer  at  Westminster,  or  at  any  quarter  or 
other  general  session  of  the  peace  for  any 
county  or  other  division  or  place. 


proper  goods  and  chattels  to  the  value  of  twenty  I     Also,  so  much  of  the  said  last-mentioned  act, 
poundsatthetimeof  his  conviction  or  attainder, 'whereby  it  is  enacted,  "that  nothing  herein 
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contained  shall  be  construed  to  give  any  ease, 
benefit  or  advantage  to  any  person  who  shall 
by  preadiing,  teaching  or  writing,  deny  or  gain- 
say t^  oath  of  allegiance,  abjuration  and  de- 
claration hereinbefore  mentioned  and  appointed 
to  be  taken  as  aforesaid,  or  the  declarations  or 
doctrines  therein  contained,  or  any  of  them." 
Also,  80  much  of  the  said  last-mentioned  act, 
whereby  it  is  provided  and  enacted,  **  that  no 
schoolmaster  professing  the  Roman  Catholic 
religion  shall  receive  into  his  school  for  educa- 
tion the  child  of  any  Protestant  father,"  Ako, 
80  much  of  the  said  last-mentioned  act,  where- 
by it  is  provided  and  enacted,  "  that  all  uses, 
trusts  and  dispositions,  whether  of  real  or  per- 
sonal property,  which  immediately  before  the 
24th  day  of  June,  1791.  shall  be  deemed  to  be 
siiperstitious  or  unlawful,  shall  con  tine  to  be  so 
deemed  and  taken,  anything  in  this  act  con- 
'  tained  notwithstanding."  And  also,  so  much  of 
the  said  last-mentioned  act,  whereby  it  is  pro- 
vided and  enacted,  "  that  no  benefit  in  this  act 
contained  shall  extend  or  be  construed  to  ex- 
tend to  any  Roman  Catholic  ecclesiastic  per- 
mitted  by  this  act,  who  shall  officiate  in  aj)y 
place  of  congregation  or  assembly  for  religious 
worship  permitted  by  this  act,  with  a  steeple 
and  bell,  or  at  any  funeral  in  any  church  or 
churchyard,  or  who  shall  exercise  any  of  the 
rites  or  ceremonies  of  his  religion,  or  wear  the 
habits  of  his  order,  save  within  some  place  of 
congregation  or  assembly  for  religious  wort'htp 
permitted  by  tiiis  act,  or  in  a  private  house 
where  there  shall  not  be  more  than  five  persons 
assembled  besides  those  of  the  household," 

Also,  so  much  of  10  Geo.  4,  c.  7,  whereby  it 
is^nacted,  "that  if  any  person  after  the  com- 
mencement of  this  act,  other  than  the  person 
thereunto  authorized  by  law,  shall  assume  or 
use  the  name,  style  or  title  of  archbishop  of 
any  province,  bianop  of  any  bishoprick,  or  dean 
of  any  deanery  in  England  or  Ireland,  he  shall 
for  every  such  offence  forfeit  and  pay  the  sum 
of  one  hundred  pounds."  Also,  so  much  of  the 
said  last-rnentioUed  act,  whereby  it  is  enacted, 
*'  that  if  any  Roman  Catholic  ecclesiastic,  or 
any  member  of  any  of  the  orders,  communities 
or  societies  hereinafter  mentioned,  shall,  after 
the  commencement  of  this  act,  exercise  any  of 
the  rites  or  ceremonies  of  the  Roman  Catholic 
religion,  or  wear  the  habits  of  his  order, 'save 
within  the  usual  places  of  worship  of  the  Roman 
Catholic  religion,  or  in  private  houses,  such 
ecclesiastic  or  otl^er  person  shall,  being  thereof 
convicted  by  due  course  of  law,  forfeit  foretery 
such  offence  the  sum  of  fifty  pounds"  Also, 
so  much  of  the  said  last-mentioned  act  as  im- 
poses penalties  upon  any  person  holding  any 
judicial,  civil  or  corporate  ofllice,  who  shall  re- 
sort to  or  be  present  at  any  place  of  worship  iu 
England  or  Ireland,  other  than  than  that  of  the 
United  Church  of  England  and  Ireland,  or  in 
Scotland}  other  than  that  of  the  Church  of  Scot- 
land as  by  law  establish^^,  in  the  robe,  eown  or 
other  peculiar  habit  of  his  office,  or  attend  thereat 
with  the  ensign  or  insignia,  or  any  part  thereof, 
of  or  belonging  to  such  hie  office.    And  also. 


so  mack  of  the  said  last^mentioned  act  as  re* 
lates  to  the  gradual  suppression  and  final  pro- 
hibition of  Jesuits  and  meml^ers  of  other  reli- 
gious orders,  communities  or  societies  of  the 
Church  of  Rome,  bound  by  monastic  or  rel  • 
gious  vows,  and  resident  withm  the  kingdom,  and 
the  coming  and  returning  of  Jesuits  or  membera 
of  any  such  religious  orders,  communities  pr 
societies  into  this  realm,  and  the  registration  of 
Jesuits  or  members  of  any  such  orders,  comma- 
nities  or  societies,,  and  the  admittance  of  per- 
sons to  become  Jesuits  or  regular  ecclesiastics 
or  brothers  qr  members  of  any  such  religious 
orders,  communities  or  societies,  and  the  ad- 
ministering  or  taking  of  any  oaths,  vows  or  en- 
gagements, purporting  or  intending  to  bind  the 
persons  taking  the  same  to  the  rules,  erdinaocd 
or  ceremonies  of  any  such  religious  orders, 
communities  or  societies,  and  the  granting  of 
licences  in  writing,  signed  by  any  one  of  lis 
Majesty *s  principal  secretaries  of  state,  bein^  a 
Protestant,  and  the  several  misdemeanors  in  the 
premises  respectively  created  or  enacted  or  de- 
clared by  the  said  act,  and  the  fines  or  for- 
feitures of  monies,  pains  and  penalties  of  banish- 
ment and  transportation  beyond  seas  for  term 
of  life,  and  all  other  the  forfeitures,  pains,  penal- 
ties, punishments  and  disabilities  thereby. re- 
spectively in  that  behalf  enacted  against  all 
persons  respectively  offending  in  tlie  premise*, 
or  otherwise  proviaed  or  enacted  or  ensuing  for 
or  in  respect  of  or  as  incidental  to  the  same. 


MODE  OF  CONDUCTING  ELECnONS. 


To  the  Editor  qf  the  Legal  0b9er9er. 

Sib,— Can  no  means  be  adopted  in  order  to 
check  the  poll  at  an  election,  and  state  the  poU 
with  accuracy  } 

At  the  laiit  Westminster  electbn,  the  suc- 
cessful candidate  stated  hia  majority  at  1 72  lest 
than  the  real  majority,  as  declared  by  the  re- 
tuining  officer ;  giviiig  liis.  own  votes  .at  140 
less,  and  his  opponent's,  at  32  more  than  the 
truenumbeis.  The  other  candidate  stated  ki» 
votes  at  13  less,  and  his  exponents  at  50  less 
than  the  true  numbers.  j. 

With  the  actual  majority,,  the  statements  were 
comparatively  unimportant; .  but  ei^ppose  the 
numbers  had  been  as  close  as  those  for  the  city, 
when  I-K>rd  John  Russell  was  returned  by  » 
majority  of  9 »  the  inconveuienc;^  would  wve 
be^n  very  serious. 

The  following  suggestions,  which  may  per- 
haps be  followed  up  by  some  of  your  corre- 
spondents, will,  I  trust,  be  of  some  use,  in  tKe 
attainment  of  a  nearer  approach  to  accurscy. 

Much  greater  care  should  be  taken  in  the  ap- 
pointment of  check  clerks,  than  is  usually  given 
to  sudb  appointments ;  it  is  too  often  suoposed 
that  any  man  who  can  write  a  good  hanOj  is  ^^ 
for  such  appointment : — but  on  the  contrary, 
it  requires  a,  man  of  perfect  coolness  and  readi- 
ness, combined  with  firmness;  and  no  maa 
lacking  any  one  of  those  qualities,  is  ever  fit  for 
the  office. 


hm  ofthmrf^ShOs^M  tki  Bar. 


«» 


Cat%  slmidd  be  also  taken^  tbftt  tl^.  sfaeets 
are  dearly  raled  and  printed,  and  that  the  can- 
didates* names  are  inserted  in  the  same  order 
as  they  are  printed  in  the  poll-books : — only  a 
moderate  nnmber  of  names  should  also  be 
written  in  each  sheet,  and  in  general,  advantage 
will  be  found  in  limiting  the  number  to  lo: 
^  Let  all  the  sheets  for  each  booth  hare  a  mark 
distrngnishing  them,  and  ivhen  the  nnmbers  in 
each  sheet  are  polled  of,  let  them  be  marked  as 
posted  off,  in  order  to  avoid  in  the  hurry  the 
chance  of  again  posting  off  the  numbers  before 
the  sheets  are  filed. 

Some  means  might  also  be  devised  for  sup- 
plying the  contents  of  sheets  lost ;  and  after  all, 
this  niajr  be  the  chief  cause  of  the  mistakes  in 
jniblishmg  the  numbers. 

My  remarks  are  merely  intended  to  draw  at- 
tention to  the  matter,  which  mu|t,  before  long, 
be  interesting  to  all  readers  engaged  in  elec- 
tions ;  I  do  not,  therefore,  add  any  siiggesVions 
as  to  the  means  of  supplying  such  losses; — 
fihonld,  however,  no  other  correspondent  do  so 
in  a  week  or  two,  I  will  send  a  few  suggestions 
which  may  probably  be  of  service. 

A.  B. 

[We  shall  take  an  opportunity  of  calling  at- 
tention on  this  subject  to  Mr.  Rouse's  Election 
Manual, — Ed.] 


THE  INNS  OF  COURT. 


STUDYING  VOS  THS   BAR. 

To  the  Editor  of  the  Legal  Observer, 

Sir,— The  system  of  admission  to  the  bar  by 
a  numerical  standard  of  dinnefs  ("  eating  their 
wa7  to  the  barj"  as  it  is  called,)  however  well  it 
might  have  answered  three  centuries- ago,  is,  or 
at  least  ought  to  be  in  1846,  one  of  the  curiosi- 
ties of  antiquity.  Supplied  with  students,  as 
the  inns  of  court  then  were,  from  the  inns  of 
chancery,  these  students  Hving  in  the  house, 
and  subject  to  the  readings  and  mootings,  (at 
that  time  real  tests  of  ability  for  the  bar,)  dining 
in  commons  would  be  a  reasonable  enough 
adjunct,  especially  if  the  rule  be  considered,  as 
I  think  there  is  httlc  doubt  it  was  originally 
intended,  in  a  considerable  degree,  a  moral  re- 
straint. But  it  surely  requires  no  more  than  a 
remembrance  of  the  facts  to  be  convinced  that 
what  was  advantageous  under  these  circum- 
stances, must  now  have  become  useless,  if  not 
worse. 

When,  among  other  unimportant  alterations, 
it  was  found  absolutely  necessary  to  relax  the 
qualification  in  one  respect,  that  is,  reduce  the 
number  of  dinners,  it  is  strange  the  question, 
would  it  not  be  advisable  to  substitute  some- 
thing in  their  place  ?  did  not  occur  to  any  of  the 
learned  benchers.  Indeed  a  system  so  utterly 
inefficient  for  a  good  purpose,  and  the  arbitrary 
and  only  power  of  alteration  vested  in  an  nre- 
sponsible  body,  is  a  perfect  anomaly  at  the 
present  day.    I  cannot  help  quoting  the  con- 


cln£ng«entence.of  the  remarks  made  by  the 
common  law  commissioners  on  the  subject,  ia 
th«T  sixth  report  (March,  1834):— "If  the 
body  is  to  enjoy  this  privilege,*'  (the  medium 
of  admission  to  the  bar,)  *•  it  is  no  lonjrer  a  pri* 
vate  association,  but  one  in  which  the  public 
bas  a  deep  interest,  and  the  proceedings  of 
which,  if  not  adapted  to  the  puqjoses  of  generai' 
utility,  ought  to  be  made  so  by  the  interpo- 
sition of  law.**  . 

I  fully  coincided  with  your  remarks  on  the 
position  of  the  inns  of  court,  (vol.  30,  p.  89,) 
and  I  think  all  must  admit  that  this  admirable 
step  taken  by  the  Middle  Temple  is  a  rerifica^ 
tion  of  them.  Veneration  for  their  antiquity 
and  dignity  has  preserved  them  through  manv 
changes,  but  the  anomaly  has  become  so  pal- 
pable, that  if  they  do  not  modernize  themselTeB 
their  dignity  and  power  will  hang  by  an  ex- 
tremely brittle  thread ;  and  who  that  feels  an 
interest  in  them  can  help  fearing  that  if  they 
persist  in  a  disregard  of  self-correction,  they 
may  possibly  be  more  roughiy  handled  than  is 
necessary.  But  I  hail  the  commencerneni — 
"  Well  begun  is  half  done,"  the  adage  skys,  and 
let  us  hope  that  in  this  instance  it  will  not  stop 
at  half  done.  "With  immense  present  advan* 
tages,  and  nothing  to  gain  by  delay,  but  com- 
iralsion  to  do  that  of  which  they  may  npv 
make  itt  sorafc  degree  a  merit,  the  benchers  of 
the  inris  will  assuredly  be  acting  unwisely,  if 
Ihey  may  not  be  charged  even  wiih  a  betrayal 
of  the  trust  reposed  in  them,  if  they  do  not  at 
once  boldly  come  forward  and  admit  by  their 
actions  as  a  body,  what  they  surely  cannot 
doubt  individually,  that  the  present  state  of  the 
inns  is  unsuitable  to  the  students,  the  profession^ 
and  the  country. 

I  trust  the  Middle  Temple  will  not  stop  here. 
Why  should  there  be  but  one  lecturer  ?  It 
would  not  perhaps  be  wise  to  make  too  great 
changes  suddenly;  but  let  it  be  understood 
that  if  the  experiment  succeeds,  the  plan  will 
be  more  extended.  And  surely  the  other  inns 
will  not  stand  quietly  by?  It  would  not  be 
necessary,  or  perhaps  even  advantageous,  to 
have  a  lecturer  on  jurisprudence  and  civil  law 
in  each  inn,  but  let  (as  you  have  often  urged) 
some  uniform  plan  of  admission  be  adopted, 
and  with  perfect  propriety  and  honour  they 
might  act  jointly  in  matters  of  this  nature. 

G.  T. 

[We  understand  that  all  the  Inns  of  Court 
have  now  agreed  to  establish  courses  of  lee* 
tures:  the  Middle  Temple  (as  already  an- 
nounced) on  Jurisprudence  and  Civil  Law; 
the  Inner  Temple  on  Common  Law ;  Lincoln's 
Inn  on  Equity;  and  Gray's  Inn  on  Convey- 
ancing. We  contended  for  these  lectures  and 
for  an  examination  fourteen  years  ago.— Ed.] 
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FARLIAMBNTART  RETURNS. 


CoBct  df  dsnccqr. 
SUITORS'  FUND,  from  2nd  Oct^  1844,  to  Ist  Oct.,  1846.^ 


PAYMENTS. 


Paid  Lord  Chancellofs  salary 

—  Vice-Clmocellor  Brooe            ,.         *J  H         *'         *J 

—  Vice-chancellor  Wigram          .,         ,,  **         \[         ** 

—  Eleven   Majters'  sularies,  at  2,500/.  per  annum  (inclusivV  of  one 

^lTI^'       °°^  Master's  salary,  due  but  not  paul,  lat  October 

1844)        ,,                ,,                ^^           ^^  ^^           ^^           ^^ 

—  Accountant-Generars  salary  as  Master  

Total  Masters  


CASH. 

£      s.  d. 


—  Accountant-Generars  salary  

—  Expenses  of  office,  office-keeper,  rates,  stationery,  &c.       II         '. 

—  Twenty-six  Clerks*  salaries 

—  Proportion  of  pensions  to  a  retired  Chief  Clerk,  deceased,  of  60oI. 

and  a  retired  Clerk,  deceased,  of  400/.  per  annum 

Total  Accountant-Generars  office     .. 

^   Two  Examinora'  salaries  (in  part)  remainder  being  charged  on  the 
Suitors'  Fee  Fund  ,,       \^ 

—  Retired  Examiner's  pension \\         \\ 

—  Retired  Examiner's  Clerk  8  Pension  .,         ][         ,[         ',\ 

Total  Examiners         •,         ,,         ,. 

"^    2'®'"'f  o^  Affidavit's  increased  salary 

»—    Four  Clerks  to  assist  in  the  Report-office      .,         ..         !' 

—  Officers  of  the  Lord  Cbancellor^s  Cenrt : 

Usher  ,,  ., 

Court-keeper  ,,  ,[         *'         ]*         *[ 

Persons  to  keep  order  .•  ..         ..         [[.         *' 

Tipstaff  ..  

Serjeant- at- Anns  .. 


Officers  of  Vioe-ChaDcellor  of  Sagland  : 
Secretary  , . 

Usher 
Trainbearer'        .. 


—  emcwB  of  Viee-Chancellor  Bruce : 

SecKtary 

Usher  ;; 

Trainbearer         ,,  ,.         ,.         ** 

Court-keepers      ..  ,.         ,.         '* 

•— ]  Officers  of  the  Vice^bancellor  Wigram  : 

Secretary  ..  

Usher  ..  ...   .. 

Trainbearer 

Court-keepers     ,.  

Total  Officers  of  the  Court 

—  Solicitor  to  the  Suitors,  in  lieu  of  Costs 

Disbursements  .,  -. 


J8,1J5 
600 


0    0 
0    0 


900 

450 

6,797 


0  0 
0  0 
3     4 


479    9    4 


600 
SOO 
100 


500 

90 
160 

99 
574 

500 
fOO 
100 

300 

200 

100 

80 

300 

200 

100 

80 


Surveyor 

Costs  of  Contempt  (under  Sir  Edward  Sugden's  Act)  !! 

Compensations  to  the  late  Officers  of  the  Court  of  Exchequer 
Expenses  of  Courts,    Registrars'  offices,  Mastem'  offices,  Report 

and  other  offices,  for  repairs,  rates,  stationery,  coals,  candles,  ser- 

Tsnts' wages,  &c. 

Surplus  Interest  invested      ••         „'         \\\ 


600 
46 


0  0 
0  0 
0    0 


0  0 

0  0 

0  0 

9  4 

5  3 


0  0 

0  0 

0  0 

0  0 


0    0 
5     5 


STOCK. 

fO.000  0  0 
5,000  0  0 
5,000    0    0 


«8,7«5    0    0 


8,626  12    8 


900    0    0 

300    0    0 
369    0    5 


S;58S  14    7 


646    5  5 

77  IS  4 

117  14  a 

7, SOS    9  9 


4.071  11    2 
25.000    0    0 

99,524    1    4 


ParkamaUary  Returas.^  Candidates  who  passed  the  ExanwuUUM, 
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JIBCEIPTS. 


Balance  on  the  Account,  lat  October  1844  •• 

Stock  pnTcbaaed  with  aurploa  interest     ..  ••  .  •• 

Stock  purchased  with  Suitors'  general  cash  •  •  »• 

Dividends  received  doling  tlie  year        ••  ••  ■*• 

Received  of  the  Accouotant-Geaeral,  under  the  5  Vict.  c.  5,  ••  61 


Payments 
Balance  on  the  Account,  lat  October  1845 


CASH. 


I.  d. 
8     3 


99,604  1«     2 
150    0    0 


111,458    0 
99,524     1 


11.93,5  19     1 


SiOCK. 

S;i07,650  13  5 

25,044    3  5 

l9J,lt6    9  1 


3,484,811     5    0 


3,484,811     5     9 


CANDIDATES  WHO  PASSED  THE  EXAMINATION. 
Hilary  Twim,  1846. 


Names  of  Candidates. 

Atherton»  William  Matthew 
Barnard,  Charles 
BeD,  John 
Beverley  John  . 
Bloore,  James   . 
Brooke,  William  Lombe 
Buhner  Charles 
Barton,  Samuel  Crickiner 
Qahs,  Percy  Brooke 
Cotton,  Francis  Josias 

Cowper,  William  John 

Cranke.  Daniel 
Cnrteis,  Edwvd 
Daly,  Thomas   . 
Daubeny,  William     . 
DavieSy  George  Sidney 
Davies,  Edward  John  Cox 
Davies,  Rowland  A.  Griffith 
Day,  John,  jun. 
Dobson,  Henry  Houle 
Drew,  George  Henry 
Edwards,  John  . 

Ellison,  Thomas  Michael 
England,  Richard 
Fleming,  John  . 

Fletcher,  Arthur  PiggoU 
Foottit,  Christopher  Carter 
Fookes,  William 
France,  F.  Augustus  Harold 
Friend,  James  Walter 
Oamham,  Richard  Enoch 
Gill,  Thomas  Husbatid 
Goolden,  Daniel  Haythorne 
Griffin,  Arthm*  . 
Guy,  Henry 


Hand  Henry 


To  whom  Articled,-  Asstgned,  fyc, 

John  Barlow,  jun.,  Mtinchester 

Alfred  Mayhew,  86,  Carey  Street,  Lincoln's  Inn  Fields 

lliomas  Brodrick  Simpson,  Whitley 

Henry  Alcock,  Skipton 

John  Heathcote  Hacker,  Leek 

Eheneser  Foster,  jun.,  Cambridge 

William  Middleton,  Leeds 

Nathaniel  Palmer,  Great  Yarmouth,  Norfolk 

Stephen  Chalk,  Dover 

Charles  Small,  Bideford,  Devon  —  Robert  Shee,  St.  John's, 
Southgate  , 

William  Sladden,  Canterbury— William  Harding  Wright,  23, 
Essex  Street,  Strand 

John  Cranke,  Ulverston  , 

Thomas  Mortimer  Cleobury,  3,  Sackville  Street,  PieeadiUy 

Edward  Bretherton,  Liverpool 

George  Abraham  Crawley,  20,  Whitehall  Place 

George  Augustus  Apreece  Davies,  Crickhowell 

George  Augustus  Apreece  Davies,  Crickhowell 

Francis  Paynter.  Peniance,  Cornwall 

Henry  Bradley,  2,  Harconrt  Buildings,  Inner  Temple 

Benjamm  Lawrence,  26,  Old  Fwh  Street,  Doctors' Commofts 

George  Drew,  185,  Bermondsey  Street,  Bermonds^ 

Robert  Medcalf,  Lincoln's  Inn  Fields  —  Morris  Gnffith,  Ban* 
gor,  Carnarvon 

Edward  King,  13,  Queen  Square,  Bath 

John  England,  Kingston-upon-Hull. 

Thomas  Carr  and  MarkLambertJobling,  of  Newcastle-upon- 
Tyne— Mark  Lambert  JobUng,  Newcastle-upon-Tyne 

John  North,  jun.,  Liverpool 

WiUiam  Whaley  Bellyard,  Budleigh  Salterton,  Devon 

Edward  Hoblyn  Pedler,  Liskeard 
,  John  Wood,  8,  Falcon  Street 
.   Charles  Brutton,  Exeter 
.  Thomas  Brightwell,  Norwich 
,  James  Husband,  Devonport 
.    Samuel  Simon  Wayte,  Bristol 

.    lliomas  Griffin,  Shelton  ^       ,^  ^    , 

.   John  Sanderson  Archer,  Ossett,  near  I>ew8bury,  York  — 
William  Allatt,  Ossett;  William  Jacomb,  Huddersfield ; 
Robert  Benton  Porter,  of  Howden 
.  Thomas  Ives  Brayne  Hostage,  Castle  Northwich,  Chester 
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Candidates  who  ptused  the  Etcomkudum.-^AnaifHeal  Bigetit  of  Caset. 


Hardrnan,  Alfred  Lloyd    • 
HarrisB,  Henrjr 

Harrison,  William  G.  Southey  . 
Haynes,  James  Haynes,  (formerly 

James  Haynes  Jones)     • 
Hick,  John  George    . 
Hippisley,  Robert  Townsend      ♦ 
'Hughes,  John  Sjner  . 

Hulme>  Joseph . 

Himt,  Thomas  .... 
Jackson,  Charles 
Jennings,  John  Rogers 
:  Jolley,  James  Hatch  . 
Judge,  James  Robert 

"Karslake,  Preston      .        •        • 
King,  William  Dinham 
Knapp,  John     .... 
Lawrance,  Henry 
Uoyd,  Edmund 
Maugham,  Robert  Ormond 
Michael,  James  Lionel 

Miller,  Henry  Blake 
Minter,  John  Marsh  . 
Moule,  Frederick  George  . 
Pethcrick,  John  William  . 
Philcox,  Jame«,  jun.  .        • 
Podmore,  William  Handsley,     . 
Poulton,  Henry 
Reynolds,  T.  A.  Fitzgerald 
Richards,  John     *     .        .        . 

Sharp,  Henry  Parkinson   , 

8impton,  John  James        .        * 
8mith,  /Alexander  Blucher 
Smith,  Montague  George  . 

Taylor,  William  Keating    . 
Watson,  Robert  Groan       .        » 
Weatherall,  Edward,  jun.  . 
Welier,  George 
Whitelock,  John  William  . 
Wood,  John  Prescod         »        i 


James  Roberts,  Matx^faester. 
Daniel  Smith  Bockett,  60,  Lincc^n's  Inn  Fields 
Archibold  Richard  Francis  Rosser,  63,  linc(^*«  Inn  Fields 
Godfrey  Tallents,  Newark*upon-Trent 

Henry  Hick,  Stokesley 

John  Fry  Rees,  Taunton 

Jonathan  Hancock,  Mold,  Flintshire—*  WiUiam  Slaler,  Man* 

cheater  ' 

Charles  William  Potts,  Cheater  ^  John  HUditeh  Adauas,  U, 

Old  Jewry  Chambers 
James  Richard  Elliott,  Rochdale 
Charles  Frith,  Bristal,  York 
David  Jennings,  Whitechapel  Road 
John  Gilbert  Meymott,  86,  Biackfriars*  Road 
James  Bourne  Jfudge,  Ramsgale -^  Huinphrej  Whitewick, 

Rarasgate 
William  Belton  Crealock,  4,  Regent  Street 
William  Shilson,  St.  Austell,  Cornwall 
Charles  Pidcock,  Worcester 
Eleacer  Lawrance,  Ipswich 
Joseph  William  Thropp,  160,  Oxford  Street 
Robert  Maugham,  Chancery  Lane 

Jacob  MichaeU  9*  Red  Lion  Sqofu^^r-Adam  Yates  Bird,  Kid- 
derminster, xe-assigned  to  Jacob  Michael 
Henry  Miller,  Surrey  Street,  Norwich, 
Fredpii^k  Smith,  3,  Basinghall  Street 
Frederick  Movie,  Melksh^m^-ArthuriGUu^  ^ielkaluim 
Edwin  Force,  Exeter 

James  Philcox  and  John  Baldock^  of  Burwa(»h  , 
Jea«e  Bartleet,  Bijrminffham 
Henry  Darvill^  New  Windsor 
John  Bush,  7,  St.  Mildred's  Court        .    -  , 
George '^  Rooper,  formerly  of  8,  King'e  Road^  Bedford  Rov, 

now  of  68,  Lincoln's  Jnn  Fields     ....••      . 
lYilUam  Sharp,  Lancaster — William  Sharp,  juv-t  ^y  Vcrolsm 

Buildings  /...: 

John  Blyth  Simpson,  Derby  .... 

Richard  Tmvers  Way,  Bradford 
William  Sinith,  Hetnel  JSempsted-^ohn  Pl^ilip  Dyotl.  lidk' 

fidd-^^Aothony  Blyth,  Burnbam,  Ifqrfolk.. 
Samuel  Phillips  H.itoQ(;oqk,  Manchest^;:  • 

Joseph  Walker,  Pres|o|),  ,    .     .,.-..,.,  ,^..  . 
.  Edward  W^theralLpj^nr,^,  jliing.Edw«r4*«  T^irrgq^.^MiV^ 
William  Penfold,  BrigJbiUm  ,  f,  ot  /.'.  v.;,r  ,^.^1  ^  miI>  •    ' 
Benjaann  Austen,  Gray*s  Inn 
John  Wood,  York  ,  •        rt 


ANALYTICAL  DIGEST  OF  CASES 

RBPORTBD   IN  ALL  THB   COURTS, 

From  1st  November,  1846*     • 

€^ommiin  Safp  Ifourt^. 

[See  Decisions  on  the  Construction  6f 
Statutes,  p.  333 ;  on  Grounds  of  Action  and 
Principles  of  Common  Law,  p.  358  ;  on  Cdm- 
mon  Law  Pleadings,  382.] 

IV.  EVIDENCE. 

BILL  OF   BXCHANGB. 

/%       Vnstamped.^hi  debt  the  defendant  pleaded 

^     never  indebted,  and  payment ;  the  plaintiff  gave 

evidence  in  chie^  a  document  pun>ortiog  that  i 

the  defendant  admitted  the  debt,  but  that  it  had  : 


been  paid  bv  a  bill'Of  exQliai|firO|:  Heidi  (hsttkc 
uRstamped  bill  was  admiwibleim  evidesMe  Cor 
the  pliuntiff  to  negative  the  i^leged  payment 

Smart  v.  Nokes,  6  M;  ^  <9r.  OU.. \ 

Cases  eited :  Svreeting  ▼«  Hnla*^  9  B.  &  C.  365; 

1  Man.'&  R .  ta? ;  Ttex  v,  Hdivkeswood,  t  iMcb, 

C.  C  ,  (Scd  eO.)  «9« ;  t  Kast.  P.  (^  955 ;  t  T. 

U.  606,  n,.;  Rex  ?.  Pooley.  S  ^.  &  P,S!1; 

Dover  tjr.  IVIgMtaeirj  3  K«p.  NjJ*.  P,  9t ;.  Nwb 

.V*  Duncomb,  1  Moo.  &  R»  nW^;    Gregoiyf. 

Eraser,  3  CRinpb.  4-54 ;  jarjinft  v,  Parocu  1  ^» 

&  Ad.  663^  Uvzlon  v.  Corbiih,  19  M.  &  W. 

4t6;  CoppocV  V.  Bower.   4  AT.  Atlf.  561; 

Wilson  V.  Vysaf,  4  Taunt.    588;  fcund?  v. 

Marriott,  1  B.  ^  Ad;  69^ ;  Rex  v.  RecuHi, 

J   Ufcch,  C.  C*  703,704,  811  ;  f  Eait,P.r,. 

956;  Williams  v,  Gerry,  10  M.^  W.  J^;  « 

DqwI.N.  8.991. 

<2BOWN.    • 

See  Documents  qf  deceased  parties,  3. 


Anal^Udal  Digett  tf  CoMt.— Commoit  Law  Ctmrtt. 
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BOCUMBNTS   OP  DBCBA8ED   PARTIBS« 

1.  In  an  action  by  tbe  corporation  of  Exeter, 
/or  petty,  customs  and  port  anties,  payable  cm 
goods  landed  at  Teigntooutb,  the  plaintiffs,  to 
show  the  receipt  of  snch  dues  in  former  times, 
produced  a  series  of  accounts  purportinf;^  to  be 
receipts  by  the  receivers  of  the  city.  It  was 
proved  that  the  recei vera' accounts  were  regu- 
larly audited,  and  that  nb  one  could  (at  the 
time  to  wbiclh  the  evidence  related)  be  mayor 
UDt'd  he  had  been  receiver,  and  had  hia  accounts 
audited.  Down  to  a  certian  time,  the  accounts 
were  not  signed  at  all ;  afterwards  they  were 
regularly  signed  by  the  auditors  .onlj.  One 
entry  of  the  latter  tSass  stated  the  receipt  by  B., 
a  receiver;  of  a  sum  of  town  dues  from  W, : 
and  with  this  entry  wa^  found  a  paper  stating, 
that  W,  had  received^  a  ^rmd  of  town  dues, 
almost  exactly  corresponding  with  that  stated 
in  the  entry,  and  at  the  time  of  which  it  bore 
date.  No  evidence  was  given  as  to  the  hand- 
writing of  the  latter  paper.  B.  and  Wi.  were 
both  dead,  llie  documents  ^ere  more  than 
tbhty  years  old.  No  01>e  of  them  stated  the 
receipt  to  be  *'  by  me," '  but  the  third  person 
was  used.  Utld^  that  i\  the  documents  were  ad- 
missible evidence. 

2.  ThcCrowA  is  entitled  (except  where  vested 
rights  would  be  interfered  with)  to  create  a  port 
for  the  landing  of  goods,  and  to  assign  its  limits, 
though  the  soil  be  in  a  subject ;  and  such  crea- 
tioQ  is  a  good  consideration  for  the  receipt  of 
petty  customs  and  .port  duei^  throughout  the 
port  80  andgnedp  And  audi  p^Uy  custom^'iind 
port  dues  might,  in  ancient  times,  be  grii^te(f 
away  by  die  Crown. 

3.  The  plaintiffs  proved  a  grant  of  the  town  to 
them  by  the  Crown,  in  fee  farm ;  and  it  was 
not  (^isputed  that  they  were  owners  of  a  port  of 
some  ea^tddf,  *«t^h'  sotne  dues ;  they  also  proved 
the  receipt,  in  fact,  df  the  duMfor  goods  landed 
atTeignmouth,  and  leases  by  them  of  such  dues. 
"RM  to  be  evidence  from  which  a  jury  might 
inftf  ttiitthfe  pott  extended  to TMgnmottth,  and 
that  the  dues  were  payable  to  the  plaintifl^  for 
goods  there  landed,  though  Teignmouth  is 
situate  on  a  different  river  from  Exeter,  and  the 
mouths  of  the  rivers  are  several  miles  apart, 
and  though  no  evidence  was  given  of  repurs  or 
other  ^mcd^  peiibrmed  by  the  plaintiffs  at 
Teignmotlth,  or  iX  a»y  right  to  the  soil  there, 
in  theoififelMes  or  the  Crown.  Exeier,  Mayor, 
4-c.  V.  Warren,  5  Q.  *.  ^/b'. 

Cases  eited  :  Wynne  v.  Tyrrwliiu,  4  B.  &  Aid. 
376;  Do6.d,  Thoma^  v.  Pjayiibn,  If  A.  fit  £. 
43t  ;  Doed.  W^ebb©r  v.  Hiynn^  10  Ra8t,«06; 
Doe  d.  Karl  of  Egremont  v.  DAte,3  Q.  B.  609 ; 
Bullep  y.  Micfhel,  t  Price,  39?  ;  De  Ruuen  r, 
Fnrr,  4  A.  &  E.  53 ;  Stead  ▼.  H«aton,  4  T.  R. 
669;  Highman  v.  Kidgwoy.  10  Ka$t,  109; 
Daviesv.  Humpbreys,  6  M  A  W.  153  ;  Wilkes 
T.  kirby,  t  Luttr.  I5l9 ;  Warren  v.  Prideaux, 
1  Mod*  104 ;  Mayor  of  London  v.  Hunt,  3  Lev, 
37 ;  Crispe  y.  Belwood,  3  Lev.  424 ;  Mayor  of 
Kxeter  V.  l>iinlet,  «  Wils-  93;  Miyor  of 
Yiirin'oa»h  v.  Eaton,  3  Burr.  140«;  Mayor  of 
NotrinRham  V.  Lambert,  3  Burr.  l404. 1407; 
Lord  Pelbam  v.^  PiefeertgiU,  1  T.  R.  660; 
Truman  r.  Walgbam,  «  WiU.2965  Heddey  v.. 


Welhowe,  Moore,  474 ;  Jenkins  v.  Harvey,  1 
C.M.aiR.877;  2  C.  M.  &  R.  393.404;  S. 
C.  5  Tyrwh.  3«6,871;  Brune  v.  Tbompaon, 
4  Q.  B.  543, 552 ;  Case  of  Customs,  Subsidies 
and  Impositions,  H  Rep.  33 ;  Rex  ▼.  Bates, 
2  How,  St.Tr.  371 ;  S.  C.  Lane.  2f ;  Ball  ▼. 
Herbert,  3  T.  R.  253,  261 ;  Wynne  v.  Tyr- 
wbitt,  4  B.  &  Aid.  376;  Doe  d.  Webber  v. 
Tbynn^^  10  East,  206 ;  De  Rutien  ▼.  Farr,  4 
A.  Sl  E.  53, 56;  Doe  d.  Gallop  v.  Vowles,  1 
Moo.  &  R.  261 ;  Sbeppard  v.  Goanold.Vaugban, 
159;  ib.  170;  Rex  v.  Bates,  2  How.  St.  Tr. 
407,460, 1,2  ;  ib.  371.  381  ;  12  Rep.  34,  note 
(a)  ;  Mayor  of  Exeter  r,  'Irimlet,  2  Wils. 
95;  Anon,  2  Ves.  sen.  620;  Dock  Com- 
pany  at  Kingston-on-HuU  v.  Browne,  2  B.  & 
Ad.  43 ;  Jenkins  v,  Harrey,  1  C.  M.  &  R.  877  ; 
2  C.  M.  &  R.  393.  404;  S.  C.  5  Tyrwh,  326, 
871  ;  Case  of  London  Wbarfa.  1  W.  Bl.  581, 
590;  Vinkensterne  v.  Ebden,  1  Ld.  Rayxn. 
384;  Haspurt  v.  Wills,  1  Mod.  47;  Warren  v. 
Prideaux.  1  Mod.  104;  Ttueman  r.  Walgbam, 
2  Wila.  296 ;  Crispe  v.  Belwood,  3  l.ev.  424 ; 
Cokon  V.  Smith,  1  Cowp.  47;  Serjeant  v. 
Read,  1  Wils.  9! ;  Lord  Pelbam  v.  Pickersgill, 
1  T.  R.  660 ;  Reg  r.  Marquis  of  Salisbury, 
8  A.  &  E.  716 ;  Mayor.  &c.  of  Nottingham  v. 
Lambert.  Willes.  Ill ;  Brett  v.  Beales,  10  B. 
&  C.  508  ;  Smith  v.  Shepheard,  Cro.  Elia.  710  ; 
S.  C.  Moore  574  ;  Kerby  v.  Whichelow,  2 
Lutw.  1498,  1502;  Hill  y.  Smith,  4  Tauiu 
520,  533  ;  Mayor  of  London  v.  Hunt,  3  Lev. 
37  ;  Wilkes  v.  Kirby.  2  Luiw.  1519;  Mayoe 
of  Nocitingbaoi  v.  Lambert,  Willes,  117| 
Mayor  ef  Yarmouth  v,  Eaton,  3  Bkrr.  1402; 
Mayor  of  Exeter  v.  Trimlet,  2  Wila.  95; 
Mayor  of  Hull  v.  Horner,  1  Cowp.  102,  108; 
Stead  V.  Heaton,  4  T.  R.  669. 

BXAMINATION  Or  WttTNEflSBg. 

Where  the  defendant  was  an  exeeutrix,  and 
9he  was  willing  to  bring  the  amount  claimed 
into  court  to  abide  the  event,  a  commission  to 
examine  witnesses  abroad  was  granted,  al- 
though the  names  of  none  of  tlie  witnesses  were 
given.    Cow  v,  Kinnersley,  6  M.  &  G.  98t. 

Casea  cited :  Dimond  v.  VulUnce,  7  Dowl,  P.  C. 
590;  Bereaford  v.  Eaatbope,  8  Powl  P.  C. 
294;  Gunter  v.  M'Tear.  1  M.  &  W.  201; 
Gunter  ♦.  M'Kear,  Tyrwb.  &  G.  245 ;  4  Bowl. 
P.  C.  722 ;  Norton  v.  Ld.  Melbourne,  3  N.  C. 
57 ;  3  Scott,  398  ;  5  Dowl.  P.  C.  181 ;  Bad- 
dley  V.  Gilmore,  1  M.  &  W.  55 ;  Tyrwb.  &  Cr. 
369 ;  Carbonnell  v^.  Bessall,  5  Sim.  526. 

BXECUTOR. 

In  an  aelioo  for  money  had  and  recaved 
against  an  executor,  but  not  naming  him  as 
such,  the  plaintiff  proved  a  notice  to  produce 
the  probate  of  the  will ;  and  also,  a  notice  to  ad- 
mit^ an  office  copy  of  the  last  will  and  testa^ 
ment  of  John  Gale,  ofJLockridge,  in  tbe  parish 
of  Overton,  in  the  county  of  Wilts,  bricklayer, 
proved  at  Marlborough,  19th  April,  1813,"  and 
a  judge's  order  made  for  the  admission  in  evi- 
dence of  the  document  in  question,  which  pur- 
ported to  be  "  extracted  from  the  registry  of  the 
Archdeacon  of  Wilts,"  and  to  contain  a  copy 
of  the  will,  and  to  be  signed  by  "  F.  M.,  rems- 
trar,"  with  an  extract  apparently  from  the  Act 
Book,  that  the  will  had  been  proved,  and  pro- 
bate granted:  Held,  that  the  document  was 
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lightly  admitted  in  evidence^  without  proof  that 
the  probate  was  in  posseMion  of  the  aefendant, 
-or  of  the  signature  of  the  registrar. 
^  An  action  for  money  had  and  recetred  will 
lie  against  an  executor  who  receives  the  money 
of  third  parties^  without  declaring  against  faim 
as  executor. 

Quare,  if  in  an  action  ap^ainst  an  -executor, 
there  is  any  legal  presumption  that  the  probate 
is  in  his  posssession.  tVaiU  y.  Qaie,  2  D.  & 
JL.926. 

Cases  cited:  Gorton  v.  Dyson,  1  B.  &  B.«19' 
fi.  C.  3  Moore,  558 ;  Doe  d.  Bsasett  v.  Hew 
and  Doe  d.  Edwards  r.  Gunning,  7  A.&  E- 
«40 ;  S.  C.  «  N.  &  P.  «60 ;  Ashby  ▼.  Asbby, 
7  B.&  C.444;  S.  C.  1  M.  &  R.  180;  WUkes 
V.  Hopkins,  Com.  Pleas,  Trin.  T.  1845. 

And  see  JExandnaton  of  Witnesses, 


POROBBY. 


See  Drover. 


IKBPBCTION  OF   DOCUMBNTB. 

'  In  an  action  for  breach  of  promise  of  mar- 
Tia^e,  the  court  refused  a  rule  for  the  defendant 
to  inspect  letters  written  by  the  plaintiff  to  him, 
which  he  alleged  contained  a  release  of  his 
promise,  and  which,  after  the  breaking  off  of 
the  connexion,  the  defendant  had  returned  to 
Jier  upon  an  understanding  that  all  the  letters 
■of  both  should  be  mutually  returned,  which 
«he  had  not  complied  with  on  her  part.  Good- 
Uffy.  Fuller,  14  M.  &  W.  4.  See  Bousfield  v. 
^Godfrey,  5  Biog.  418;  Barry  v.  Alexander, 
Tldd's  Pr.  592. 

xibbIj; 

Opinion  of  wfttew.— Declatation  for  libel  al- 
le^d  that  a  horse  race  was  run  for  stakes 
raised  by  subscription,  to  wit  9,100/.,  by  182 
subscribers,  at  which  a  horse,  C,  had  been  en- 
tered, and  the  owner  was  entitled  either  to  let 
such  horse  run,  or  to  withdraw  him;  that  plain- 
tiff, after  C.  was  entered,  and  before  and  at  the 
time  of  the  race,  became  an  owner  of  C. ':  that 
C.l>ecame  lame  and  unfit  to  run,  and  plaintiff 
withdrew  him ;  that  defendants  published  a 
libel,  which  was  set  out,  and  which  imputed, 
•that  plaintiff  had  betted  against  C,  remarked 
on  the  time  at  which  the  lameness  appeared, 
and  stated  that  the  withdrawing  him  was  an  in- 
fernal robbery.  Defendants  pleaded  not  guilty, 
and  several  pleas  in  justification,  some  alleging 
in  substance  the  truth  of  the  above  imputa- 
tions; but  all  the  ismos  were  found  for  the 
•plaintiff;  and  it  did  not  otherwise  appear  on 
tiie  record  that  plaintiff  had  in  fiict  betted* 

Held,  that  the  plaintiff  was  entitled  to  re- 
•cover,  for  that  there  was  no  iUqp^ality  in  a  horse 
ORKe  run  without  fraud,  and  even  if  there  were, 
j^kontiff  was  entitled  to  protection  of  his  charac- 
:teBin  respect  of  other  matters  connected  with  the 
•tensaction,  although,  in  the  course  of  plaintiff's 
•«¥idence,forthepurpo8eof  identifying  himself  as 
^he  party  libelled,  he  showed  that  he  had  betted 
move  than  10/.  on  the  «vent  of  the  race. 

A  witness  for  plaintiff  stated,  on  cross- 
«aEamination,  that  by  the  rules  of  ^  Jockey 
"Ohib,  the  owner  .of  a  horse  might  bet  against 


his  own  horse  and  then  withdraw  him.     Hie/i, 

that  ^witaeiss  might  be  asked  on  re-esBnuna. 

tioQ,  whether  he  did  not  consider  each  conduct 

dishonourable.     Qreviik  ▼•  Ckapman,  5  Q.  B. 

731. 

Cases  and  SutntM  cited :  SbiUiCo  t.  Tbeed,  7 

fiing.  405 ;    Bentiaok  v.  Cooaop.   5  Q.  B. 

693;  8  &  9  Vict.  G.  109,  as.  15,  48;  5  B.& 

Ad.  9;  fenwiek  v.  Laycock,  1  Q.  B.  414; 

Morris  v.  Langdale,  2  B.  &  ?.  284;  HuntT. 

Bell,  1  Bing.  1 ;  B.C.  7  B.  Moore,  212 ;  Uta- 

ning  ▼.  Clement,  7  Bing.  S6Z  ;  Taverner  v. 

Little,  5  New.  Ca.  678  ;  Dunford  v.  Traldei, 

1«  M.  &  W.  529  ;  Torrence  r.  Gibbins,  5  Q. 

B.  «97;  Yrisarri  v.  Clement.  S  Bing.  43f ; 
Hunt  r.  Bell,  1  Bing.  1;  S.  C.  7  B.  Moore, 
912  ;  Holman  t.  Jobnson,  1  Cowp.  S4t ; 
Stockdaie  r.  Onwhyn,  5  B.  &  C.  ITS  ;  Stock- 
dale  V  Tarte,4A.  &  E.  1016;  Fenwick  r. 
Layeock,  1  Q.  £.  414;  DaiptrM  t.  Hntefaia- 
■oo,  10  M.  &  W.  85,  92;  Campbell  v.  Rick, 
arda,  5  B.  &  Ad.  840  ;  Ramadge  ▼.  Ryan,  9 
Bing.  353 ;  Wrigbt  t.  Doe  d.  Tathan.  7  A.& 
£.  313,  330. 

And  see  p.  362,  ants* 

MISDIRECTION. 

In  April  and  July,  1843,  B.  parchased  of  A. 
a  certain  material  called  orophohthe  (roof-stone), 
of  which  A,  was  the  patentee,  llie  portion 
purchased  in  April  was  described  in  the  invoice 
as  "  roofing,"  and  was  put  on  a  building  be- 
longing to  B.  by  A,*s  workmen.  That  supplied 
in  July  was  described  as  *'  material/'  and  waa 
put  on  by  B,*s  workmen.  There  had  been  a 
previous  purchase  in  October,.  1842,  which  had 
been  described  as  "flooring/*  and  waa  soap, 
plied,  and  as  to  which  money  was  paid  into 
court.  In  an  action  upon  a  bill  of  exchange 
given  by  B.  in  payment  of  the  above  goods,  B, 
pleaded  that  he  accepted  the  bill  in  considera- 
tion of  goods  called  oropholithe,  which  A.  had 
warranted  "fit  for  the  roofing  of  buildings," 
but  which  proved  to  be  useless.  At  the  trial, 
B,  proved,  that  in  September,  1843j  his  agest 
had  a  conversation  with  ^.'s  a^ent  about  roof- 
ing certain  premises  he  was  building  with  the 
patent  article^  on  which  occasion  the  latter 
gave  the  former  a  prospectus,  which  described 
it  as  fit  for  external  roofing.  The  judge  ruled 
that  there  was  no  evidence  to  be  left  to  the  jury 
in  support  of  the  plea.  Held,  that  the  direction 
was  right,  inasmuch  as  there  was  no  evidence 
to  show  that  the  contract  for  the  goods  sabse- 
quently  supplied  was  made  with  reference  to  the 
treaty  for  roofing,  which  took  place  in  Septem- 
ber, 1842,  or,  at  all  events,  nothing  to  show 
that  the  "material,"  sold  in  July,  1843,  was 
sold  for  roofing  rather  than  flooring,  and  that 
the  plea  failing  as  pan,  failed  altogether. 
Camac  v.  Warriner,  I  C.  B.  356. 
Cases  oiled ;  Chanter  v.  Hopkins,  4  M.  &  W. 
399  ;  John  t.  Bright.  5  Bing. 533;  3  Moo.  & 
P.  155;  Brown  v.  Edgington,«  Man.  &  Gr. 
879;  t  Scott  N.R.  496 ;  Shepherd  v.  Pvbui, 
S  Mnn.  ft  Gr.a68;  4  Scott,  434;  Olipbant  r. 
Bayley,  1  D.&Mer.S73;  Gmy  v.Cox,4B.& 

C.  108 ;  i6  D.  &  R.  too ;  1  C.  &  P.  184; 
Mnrgtn  T.  Riebardsoii,  1  Campb.  40  a. ;  Mog- 
gridj^e  t.  Jones,  14  fiast,  486 ;  3  Campb.  38 ; 
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Solomon  ▼.  Tarnot,  1  fittrk.  N.  P«  C.  51 ; 
Lowia  r.  Cosgrove,  «  Taunt.  2 ;  Triokey  ▼. 
LarBe,6M.&W.378. 

NXW8PAPBH« 

Proprieiorskip, — In  an  action  by  A.,  a  con- 
tributor to  a  newspaper,  against  B.,  wbo  was 
registered  sole  proprietor,  Uie  defendant's 
counsel,  to  prove  that  J.  8,  was  the  real  pro- 
prietor, proposed  on  cross-examination  to  ask 
the  editor  whether  he  had  not  agreed  with  J.  S. 
that  the  whole  expense  of  editing  the  paper 
should  not  exceed  a  certain  sum.  The  juage 
ruled  the  question  to  be  irrelevant,  and  refused 
to  allow  it  to  be  put.  Held,  that  it  was  properly 
disallowed.     fVatts  v.  Lyons,  6  M.  &  G.  1047. 

OPINION. 

See  Libel. 

PABTNSRS. 

See  Banking  Company,  p.  358,  ante  :  Ship, 
3,  p.  360,  ante. 

To  a  plea  of  set-off  to  a  bill  of  exchange,  the 
plaintiff  replied  as  to  19/.  3«.  ^d,  a  discharge 
under  the  Insolvent  act,  and  that  he  had  in- 
serted in  his  schedule ''  a  full  and  true  descrip- 
tion according  to  the  said  act  in  that  behalf,  of 
the  said  debt  or  sum  of  19/.  3*.  2d,''  The  de- 
fendant traversed  this  allegation  in  terms.  At 
the  trial,  the  plaintiff  offered  in  evidence  a 
schedule,  in  which  the  debt  due  from  him  to  the 
ddendant  was  inserted  as  6/.  lOs.,  but  gave  no 
^dcnce  to  show  that  the  debts  were  the 
fame.  Held,  that  this  proof  did  not  support  the 
issue.  Maile  v.  Bays,  2  D.  &  L.  964.  See 
Lambert  v.  Hale,  9  C.  &  P.  506 ;  Tyers  v.  Stunt, 
7  Scott,  349. 

BH&aiFf. 


BHIP. 


See  p.  366,  ante. 
Seep.  366,  ante. 

TENANCY. 

By  a  lease,  dated  28th  April,  1834,  certain 
premises  were  demised  to  T.  E.,  to  hold  from 
the  Ist  May  then  next,  for  forty  years,  at  the 
rent  of  55/.  a  year,  payable  half-yearly,  on  the 
Ist  November  and  1st  May.  The  lease  con- 
tained a  covenant  by  T.  K  not  to  underlet 
without  the  consent  m  writing  of  the  lessors, 
and  a  proviso  for  re-entry,  in  case  be  should 
commit  any  act  of  bankruptcy,  on  which  a  fiat 
should  issue,  under  which  he  should  be  duly 
found  and  declared  a  bankrupt.  In  December, 
1838,  T.  E,  underlet  a  part  of  the  premises  to 
the  defendant,  with  the  consent  in  writing  of  the 
lessors,  for  twenty-one  years,  at  a  rent  of  25/. 
per  year.  In  November,  1 840,  T.  E.  committed 
an  act  of  bankruptcy,  on  which  a  fiat  was  issued, 
nnder  which,  in  February,  1841,  he  was  found 
and  declared  a  bankrupt.  The  lessors  there- 
nw)n  brought  an  ejectment  against  T.  ^.,  but 
did  not  serve  it  upon  the  defendant.  T.  E. 
*et  jud^ent  go  by  default,  and  the  writ  of 
possession  was  executed  on  the  12tfa  May, 
^841.  The  defffldant  remained  in  possession  of 


the  patt  underlet  to  him.  In  February,  184^ 
an  execution  was  levied  on  his  goods,  and  the 
lessors  served  the  sheriff  with  notice,  that  251^ 
"  a  year's  rent  due  in  November  last,"  was  in 
arrear  from  the  defendant  to  them,  and  required 
the  sheriff  to  pay  over  the  same  out  of  the  levy, 
which  he  did  accordingly.  On  the  29th  Apru^ 
1843,  the  defendant  was  served  by  the  lessors 
with  notice  to  quit.  Held,  in  ejectment  brought 
against  the  defendant,  on  a  demise  dated  4tk 
May,  1844,  that  the  proper  inference  to  be 
drawn  from  the  facts  above  stated  was,  that 
the  defendant's  tenancy  from  year  to  year  to 
•he  lessors  commenced  on  the  12th  May,  and 
therefore  that  the  demise  was  laid  too  800n» 
Doe  d.  Lloyd  v.  Inyleby,  14  M.  &  W.  91. 

TBOVBR. 

Forgery, — In  trover  for  certain  United  States 
treasurv  notes,  the  defence  set  up  was,  that  the 
notes  had  been  forged  by  the  plsintiff,  wha 
offered  them  for  sale  to  the  detodant,  by  whom 
they  were  detained,  and  that  to  prove  this  it 
was  necessary  to  send  out  a  commission  ti^ 
examine  witnesses  in  America.  On  granting 
the  commission,  the  court  required  the  defend- 
ant to  deposit  the  notes  with  the  masters.  On 
the  motion  of  the  defendant,  a  rule  was  subse- 
quently made  for  delivering  out  the  notes  to 
some  person  to  be  agreed  upon',  or  to  be  named 
by  the  master,  for  the  purpose  of  producing 
them  to  the  witnesses  under  the  commission, 
the  defendant  giving  security  to  the  satisfaction 
of  the  master  for  their  safe  return,  and  deposit- 
ing/ac  similes  in  lieu  of  them. 

The  court  considered  that  this  rale  was  com- 
plied with  by  depositing  fae  similes,  exhibiting 
in  outline  the  figures  and  emblematical  devices 
on  the  face  of  the  notes,  together  with  a  tracing 
of  the  indorsements.  CUnton  v.  Peabody,  T 
M.  &  G.  399. 


F.  PRACTICE. 

ARREST. 

Affidavits  in  another  cause,  —  On  an  applica- 
tion to  a  judge  to  hold  a  defendant  to  bail, 
under  1  &  2  Vict.  c.  110,  s.  3,  the  plaintiff  may 
use  affidavits  made  and  used  shortly  before  on 
a  similar  application  against  the  same  defendant 
at  the  suit  of  another  plaintiff,  intitled  in  the 
former  suit,  and  in  another  court.  Langston  v« 
Wetlurell,  14  M.  &  W.  104. 

CSRTIORA.RI. 

A  rule  for  a  certiorari  to  remove  an  indict- 
ment from  the  sessions  into  the  Court  of 
Queen's  Bench,  on  the  ground  that  grave  ques- 
tions of  law  are  likely  to  arise,  and  that  a  view 
is  necessary  which  cannot  be  had  at  the  sessions, 
is  not  necessarily  a  rule  absolute  in  the  first  in- 
stance; but  it  rests  in  the  discretion  of  the 
court  so  to  grant  it.  Bxg,  v.  Bird,  2  D.  fc  L. 
See  Reg.  v.  Spencer,  8  Dowl.  127- 

DESCRIPTION  OP  DEFENDANT. 

See  Process. 

DISCONTIMirANOV. 

The  court  has  no  jurisdiction  to  set  ssidb  fl 
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TuJe  to  discontinue,  which  now  by  R,  H,  2  W. 
4y  may  be  obtained  without  the  defendant's 
•consent.    Fotts  y.  Hirst,  6  M.'&  G.  934. 

DI8TRINOA8. 

1.  The  affidavit  for  a  distringas  should  state 
where  the  residence  of  the  defendant  is  situated. 
Crofts  V.  Broum,  2  D.  &  L.  935.  See  HaUwi 
V.  White,  2  M.  &  G.  295  ;  Goggs  v.  Lord 
Huntingtower,  1  D.  &  L.  599 :  S.  C.  12  M.  & 
W.  503. 

2.  Where  -the  calls  had  been  made  at  the 
•defendant's  place  of  business,  but  it  did  not  ap- 
pear that  the  defendant's  residence  was  un- 
known, or  that  any  efforts  had  been  made  to 
discover  it,  the  Court  of  Queen's  Bench  refused 
to  grant  a  writ  of  distringas.  Anon.  2  D.  &  L. 
1001.  See  Russeil  v.  Knawks^  2  D.  &  L.  595 ; 
S.  C.  8  Scott.  N.  R.  716. 

3.  Affidavit, — Upon  a  motion  for  a  distringas, 
it  is  not  enouf^h  that  the  affidavit  nejratives  the 
appearance  of  the  defendant,  "according  to  the 
«xigency  of  the  writ''  of  summons.  StAtpin 
V.  Gregory,  1  C.  B,  299. 

EJECTMENT. 

1.  Amendment. — ^The  court  amended  a  de- 
claration in  ejectment,  by  adding  a  demise  from 
Another  lessor,  laid  on  the  same  day  as  the  for- 
mer, after  a  rule  absolute  for  a  new  trial :  the 
lessors  of  the  plaintiff  consenting  that  all  evi- 
dence that  would  have  been  admissible,  if  the 
amendment  had  not  been  made,  should  be  ad- 
mitted on  the  second  trial.  Doe  d.  Bacon  v. 
Lady  Brydges,  6  M.  &  G.  1034. 

Cases  cited  :  Doe  r.  Rumford,  1  ChiU.R.536'; 
Doe  d.  Beaumont  t.  Armitage,  1  D.  &  R.  175  ; 
2  Chitt.  R.  S02 ;  Doe  d.  Poole  v.  Krrington,  1 
M.  &  Rob. 343;  1  A.  &  E.  750;  3  K.  &  M. 
646;  Billing  t.  Flight,  6  Taunt.  419;  Storr  r. 
Watson,  2  Scott,  842  ;  Legge  r.  Bovd,  6  New 
Ctt.  240 ;  8  Scott,  502. 

2.  Appearance, — ^The  court  refused  a  rule  for 
judgment  a^nst  the  casual  ejector,  upon  a 
notice  requiring  the  tenant  in  a  country  eject- 
ment, to  appear  ''on  ^e  first  day  of  the  term.'* 
Doe  d,  Jaques  v.  Roe,  7  M.  &  G.  347. 

3.  Declaration^  —  When  the  declaration 
against  the  casual  ejector  was  intituled,  "  In 
the  Exchequer  of  Pleas,''  and  the  notice  required 
the  tenant  to  appear  in  this  court,  a  rule  for 
judgment  was  refused.  Doe  d.  Phillipps  v.  Roe, 
6  M.  &  G.  980. 

Cases  cited:  Doe  d.  Evans  ▼.  Roe,  12  M.  &  W. 
569 ;  Dow  d.  Evans  v.  Row,  9  Dowl.  P.  C. 
999. 

EXECUTION    (staying). 

The  Court  of  Common  Pleas  refused  to  stay, 
execution  in  an  action  upon  a  judgment  for  a 
sum  exceeding  20^.  recovered  in  a  suit  originally 
l>rought  for  a  debt  not  amounting  to  that  sum, 
upon  a  suggestion  that  the  proceeding  was  in 
fraud  of  the  7  &  8  Vict.  c.  95,  s.  57.  Joseph  v. 
BwBton,  1  C.  B.  221.  See  Hopkins  v.  Freeman, 
13  M.  &  W.  372. 

And  see  Husband  and  Wife, 

VINES   AND   RECOVERIES  ABOLITION. 

1.  Married  woman, — Conveyance. — ^The  con- 


currence of  the  husbjaind  Ina  conveyanj^hy  his 
wife  of  her  separate  prpperty,  undier  the  3  &  4 
W.  4,  c.  74,  s.  91,  will  be  dispensed  with,  where 
the  parties  are  living  apart  bjr  mutual  consent, 
and  theliuBband  refuses  to  join  in  the  execution 
unless  part  of  the  purchase  money  fa  paid  to 
him.  In  re  Sfrah  fVooiicoek,  1  C.  B.  437.  See 
Mirfin's  case,  4  Man.  is  Gr.  635:  exparfe 
Murphy,  5  Scott,  N.  R,  166. 

2.  Acknowledgment. T-Tht  Covart  of  Coamum 
Pleas  allowed  a  commissian  for  taking  the 
acknowledgment  of  a  deed  by  a  married  woman 
at  Sidney,  in  New  South  Wales,  to  go  out  with 
a  blank  for  her  christian  name.  Jit  re  wife  of 
George  Apperton,  1  C.  B.  447. 

3.  Achtowledginent.  —  Upon  tua  acknow- 
ledgment of  conveyance  by  a  martied  woman, 
taken  in  a  township  in  Pennsylvania,  the  comt, 
in  lieu  of  a  notarial  certificate,  received  a  certi- 
ficate of  an  officer  describing  himself  as  "  the 
prothonotary  and  clerk  of  the  Court  of  Com- 
mo'h  Pleas  in  and  for  the  Centre  County,  Penn- 
sylvania," it  being  sworn  that  there  was  no 
notary  puUic  within  eighty  miles  of  the  place. 
Way  V.  Campbell,  6  M.  &  G.  1046. 

HUSBAND  AND  WIFE. 

Execution, — In  an  action  baron  and  feme  for 
a  libel  on  the  feme,  the  verdict  was  against  the 
plain  tiffs,  and  judgment  thereon.  A  ea.  sa,  for 
the  costs  was  issued  against  the  baron  alone. 
A  ca,  sa.  was  afterwards  issued  against  both 
plaintiffs.  The  baron,  who  was  in  cuetody  upon 
another  suit,  was  charged  in  execution  on  the 
first  ca,  sa,,  and  was  afterwards  discharged  bj 
order  of  the  insolvent  court.  The  feme  wm 
afterwards  taken  in  execution  on  the  second  rs. 
sa,,  but  was  discharged  by  the  judge,  upon  an 
affidavit  that  she  had  no  separate  property. 

Held,  that  the  second  oa.  so,  was  not  irregular. 
QutBre,  whether  there  was  error  in  the  writ 
QiMSre,  also,  whether  the  plaintiffs  had  anf 
remedy  by  auditd  quereld,    Newton  ▼.  Rome,  7 
M.  &  G.  32g. 
Casea  cited  :  Mayo  t.  Cogshill,  Cro.  Csr.4<)6; 
Percy  t.  Bradolf,  Cro.  Klis.  981 ;   Ualai  r. 
Whvte,  Cro.  J»c.203;  Wood  t.  SqQUing.ib. 
430';  Pitts  T.  Meller,  I  Sira.  1167;  Finch  r. 
Dubbin,  ib.  1237  ;  LoQg^taff  r.  Rain,  1  Wili. 
149;  CassiHjr  v.  Steuart,  9  M.  &  G.45r  { Tay- 
lor ▼.  Ld.  Stuart  de  Rothesav,  4  M»ft  0.588< 
Davis  V.  Earl  of  Lichfield.  1  Dowl.  N-S.  56$'* 
Houlditcb  r,  Barl  of  Lichfiald.  4l\I.  &G.770; 
Raynes  V.  Joaes,  9  M.&  W.  184;  1  Dowl 
N.  S.  573 :  Hoad  v.  Matthews.  S  Donrl.  P.C. 
1 49  ;  Sparkes  v .  Bell,  8  B.  &  C.  1 ;    H  M«no. 
&i  Ryl.  1«4 ;  Aaene  r.  Futiambe,  Cro.  EHi. 
'      «33. 

lARBOULARITY. 

1.  Where  a  defendant,  upon  beinf(  airested 
in  1 845,  upon  a  writ  of  capias,  issued  under  the 
1  &  a  Vict.  c.  110,  8.  3,  was s«-ved  with  hcop 
df  a  writ  of  summons,  tested  in  1840,  and  dP> 
rected  to  the  defendant  in  another  coanty  than 
that  in  which  the  arrest  took  place;  and  alio 
with  a  copy  of  the  writ  of  capias,  which  was 
without  date,  and  directed  "To  the greet- 
ing."   Held,  that  the  defendant  was  entitled  to 
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be  discharged  out  of  custody^  and  tbat  he  need 
not  make  it  a  part  of  the  rule  that  the  writs  or 
the  copies  of  the  writ^  should  be  teX  a&ide.    ^ 

It  is  not  necessary  in  a  rule  nisi  to  set  aside 

proceedings   for   irregularity^   to  specify  thd 

grounds  of  irregularity  on  which  the  party  relie?. 

Rennie  v.  Bruce,  2  D.  &  L.  946. 

Casea  cited  :  Ireland  t.  Berry,  1  D.  &  E.  866: 

Reg.  T.  Sberiff  of  Mofitgomerj'sbire,  1  Dowl. 

388,  N.  S. ;  S.  C.  9  M.  A  W.  448  ;  Sterenscm 

V.  Laatit,  1  Cbtt.  IUp»  349  ;  PoiikiosTi  Smith, 

7  Bmg.  434  ;  S.  C.  5  M.  &  P.  Sl9  ;  Sulton  v. 
Burge«s.  1  C.  M.  dc  R.  770;  S.  C.  3  Dowl. 
489 ;  Flock  v.  Pacheco,  9  M.  &  W.  34«  ;  S.  C. 
1  Dowl.  890,  N.  S.;  Bihon  v.  CUpperton,  9 
M.  Sl  W.  473;  S.  C.  1  Dowi;  SB6,  N.  8.; 
Galloway  v.  BleiKien,  1  M. & G.<47;  S.C.  1 
Scolt,  N,  R.  170;  Kirk  v.  Dolby.  8  Dowl. 
766  ;  S.  C.  6  M.  ^  \\\6i6  \  Brooke  v.  Snell, 

8  Don  1.  370  ;  HnnaoQ  v.  Shnckletoo,  4  Dowl, 
48 ;  Shearman  v.  M'Ktiight,  5  Dowl.  572  ; 
Nicol  T.  Bovne,  2  Dowl.  761  ;'S.  C.  10  Bfng. 
339^  3  M.  &  8coa,8l0;  Barker  v.  Weedon, 
t  Dd«-l;7fl7  ,t  &  G  1  C.  M«&  R;  396)  ^Tyr. 
8i»0;  Starr  v.  Mount,  t  Dowl.  417  ;  Lakih  t. 
WatiK>n,  ^  O.  R.  &.M.  685 ;  S.C.«  l)owl. 
633-,  Hjil^ld  V.  Strsot,  10  Biog.  rr  \  S.C. 3 
M.  &  Scolt.  406  J  «  Don-a.  739. 

2.  On  the  2Sth(>f  AptiU  a  notice  of  declara- 
tion and  demand  of  ,plea  was  served,  on  the 
8th  of  Mtfy;  the  defendant  nyoved  to  set  aside 
the  notice,  on  the  ground  that  it  did  not  state 
within  how  many  days  the  defendant  was  to 
plead,  ffeldy  the  plaintiff  having  signed  jttdg- 
mcnt  in  the  mean  time,  that  the  app^catiort  was 
too  late.      Ramme  y,  PHmornnbr,  f  M.  &  G. 

425. 

^iUDOMEKT  Afl   IN   CA8S   OP  A  NONSUIT. 

1.  VFheri^  a'cafise  wa^  set  dMti  for-trliil,  at 
the  sittixrgs  in  Easter  'term,  and  by  consent 
made  a  remanet  to  the  sitting  after  Tmity 
Term,  when  the  plaintiff  withdrew  the  record ; 
it  was  held  that  toe  defendant  might  movt  fb^ 
judgment  as  in  elise :  of  a  ndnenit. '  M*iittj/re  v: 
S«cef*,  #  IX  &  L.  896.^  * 

Gasea  cited:  Brown  v.  Rudd,  1  boirl.''3Tl; 
6ilb^F^  IT.  Kirktand,  1.  l>owlV  153;  tiatld  v. 
Bemiott,  t  B.4i  A.  709;  Burton  ?!  Hiirriaoo, 
1  East,  346. 

2.  Whece  a  rule  for  judgment,  as  in  case  of 
a  nonsuit;  had  been  discharged  upon  a  peremp- 
tory nndeKaking,  and  the  plainliflf  drew  up  the 
discharging  the  rule,  hut  did  not  serve  it,  and 
the  defendant'oKnitted  to  draw  it  up,  and  after- 
wards ohtaihed  atule  ahsolute  for  judgment,  as 
in  case  of  a  nonsuit,  the  court  set  aside  the  last 
rule.  Knight  v.  Smith,  6  M.  &  G.  1016,  See 
GingeU  v.  Bean,  I  M.  k  G.  50,  1  Scott,  N.  R. 
153;  lb.  1  M.  &  G.  555,  1  Scott,  N.  R.  390. 

3.  A  rule  for  judgment,  as  in  case  of  a  non- 
suit, was  discharged  with  costs,  where  the 
plaintiff  had  withdrawn  the  writ  of  .trial,  owing 
to  the  absence  of  a  material  witness,  occasioned 
hy  the  defendant's  attorney.  Appleyard  v.  T9dd, 
6M.&G.  10t9.  See  Jenkins  v.  Ckariig,  2 
Dowl.  P.  C.  197 ;  Watkine  v.  Giits,  4  Dowl. 
P.  a  14. 

4.  Where,  after  issae  joined,  and  notice  of 


trial  given  (or  the  sittings  after  Easter  Term, 
the  cause  was  made  a  remanet  hv  consent  to 
the  sittings  after  Trinity  Term,  wnen  the  plains 
tiff  withdrew  the  record :  Held,  that  the  de- 
fendant was  entitled  to  nun'e  for  judgment  aa 
in  case  of  a  nonsuit.  M'lntyre  v.  Somers^  14 
M.  &  W.  102. 
Cases  cited :  Denmon  v.  Bull.  11  Moore,  443 ;  ^ 

Bing.  499;  Brown  v.  Rudd,  1  Dowl.  P.  C. 

371  ;  NeAburn  r.  Langley  3  T.  R.  1 ;  Gadd 

V.  Bennett,  2  B.  &  Aid.  709 ;  King  v.  Pippett,. 

I   T,   R.  49^  ;    Burton  ▼.  Harrison,  1  East, 

346. 

JU0IOEAL  NOTICE. 

Laches,— A  writ  of  summons  commanded  the- 
defendant  to  enter  an  appearance,  "  atjthe  suit 
of  Henry  Walker  &  Co.;*'  and  that  in  default, 
&c.,  "the  said  Henry  Walker  and  Co.  m&j 
cause  an  appearance  to  he  entered  for  you*  ' 
It  was  indorsed,  "  the  plaintiff  clahna,'^.  &e.. 
Held,  that  the  writ  was  irregular,  as  the  court 
could  not  judicially  take  cognizance  IhaS 
Walker  and  Co."  was  not  the  name  whkk 
the  plaintiff  bore. 

W  here  an  order  of  a  judge  to  set  aside  a  writ 

of  summons,  served  on  the,  4th  of  April,  was 

made  a  rule  of  court  on  the  15th  of  April,  the 

first  day  of  term,  and  on  the  same  day  a  notice 

was  served  on  the  defendant's  attorney,  that 

the  plaintiff  intended  to  apply  to  the  court  to- 

rescmd  the  judge's  order  as  soon  as  counsel. 

could  be  heard,  and  accordingly,  a  rulenui  was 

moved  f^r  and  obtained  on  the  23rd :   Held, 

ithat  the  application  was  sufficiently  in  time» 

Walhry.  Farkins,  2  D.'&  L.  982. 

Cnafs  cited:  Smith   v.  Crump,   1   Dowl.  519;. 

Stevenson   V.  Thorn,  «  D.  &  L.  230  ;  S.  C.  13 

, ,  I\r.  &  W.  149  ;  Snrjant  r.  Gordon,  7  D.  &  R. 

253Y  Jonett  T.  CUarnock,  6  M.  k  S.45;  Mor- 

Ifiy  T.  Law.  2  B.  &  B.  34 ;  S.  C.  4  Moore, 

Cii,9 ;  Summer  vi  Balson,  1 1  Moore,  39  ;  ftayor 

of  Stafford  V.  Bolton.  1  B.  &  P.  40 ;  Scott  v. 

'^^euixa,  3  tUist,  111.   • 

MABRTfel)  WOMA*/. 
See  Fines  and  Recoveries' 

NBW  TRIAU 

See  IHal^new. 

PATENT. 

Where  an  action  is  brought  to  try  the  validity 
of  a  patent,  the  court  will  not,  except  under  pe- 
culiar circumstances,  order  the  trial  to  be  nost-^ 
poned  tiU  a  scire  facias  brought  to  repeal  the 
same  'patent  has  been  disposed  of.  Munts  v. 
Fo5/er,  C  M.  &  G.  I0l7-  See  WaUan  v.  Bate^ 
man.  S.  C,  not  S.  P.,  3  M.  &  G.  773,  4  Scott,. 
N.  R.  397 ;  Hatcorth  v.  Hardeastle,  10  Bmg^ 
551,  4  M.  &  Scotty  448. 

PRISONER. 

Notice  hy  a  defendant,  who  has  been  twelve 
calendar  months  in  execution  for  a  debt  not  ex- 
ceeding 20/.,  of  his  intention  to  apply  for  his 
discharge  under  the  48  G.  3  c.  123,  may  be 
served  on  his  attorney,  when  the  residence  o£ 
the  plaintiff  cannot  be  discovered.  Fercival  v. 
RnsseU„  7  M.  &  G.  448.  See  Wilson  v.  Mokler, 
1  Dowl.  P.  C.  549. 
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PROCB88. 

Description, — A  writ  of  summons  served  in 
tlie  county  of  JJf.,  but  describinff  the  defendant 
as  **  of  iv,,  in  the  county  of  S,,t^}xt  now  in  the 
county  of  Jf.,"  is  irregular.  Downes  v.  Garbeit, 
2  D.  &  L.  944. 
Cages  cited:  Hill  t.  Harvey,  4  Dowl.  163;  S.  C. 

2  C.  M.  &  R.  309  ;  Border  v.  Levi.  3  Dowl. 

150;  S.  C.  1  Bing.  N.  C.  362 }  1  Scott,  270 ; 

Wand  V.  Watt.  5    Dowrl.  94;    Margetson   v. 

Togghe.  5  Dowl.  9 ;  Cotton  v.  Sawyer,  2  Dowl. 

510.  N.S.;  S.C.IOM.  &  W.  328;  Simpson 

▼.  Ramsay,  6  Q.  B.  371 ;  S.  C.  1  D.  &  M.  396 ; 

Slevenson  v.  Tbome.  2  D.  &  L.  230 ;  8.  C. 

1:3  M.  &  W.  149 ;  Jetks  t.  Fry,  3  Dowl.  37  ; 

Normao  v.  Winter,  7  Dowl.  304;  S.  C.  5  Ring. 

N.  C.279;  7  Scott,  251. 

FBOHKBITION. 

Slander, — ^When  a  suit  is  instituted  in  the 
Spiritual  Court  for  de&mation,  and  the  defama 
tory  words  are  libelled  as  forming  one  article  of 
charge,  and  the  sentence  appears,  on  the  face 
of  it,  to  have  proceeded  upon  aU  the  words  com- 
plained of,  a  prohibition  will  go,  if  part  of  the 
words  contain  imputations  for  which  an  action 
•at  common  law  would  lie,  though  other  parts 
contain  matter  which  is  property  of  ecclesiastical 
cognizance. 

If  there  be  a  rule  that  in  cases  of  defamation 
the  Spiritual  Courts  have  concurrent  jurisdic- 
tion with  the' temporal  where  a  spiritual  person 
is  aggrieved,  it  applies  only  where  the  party  is 
affbcted  in  his  ecclesiastical  character.  Not, 
therefore,  where  a  clergyman  is  defamed  as 
having  indecently  assaulted  a  woman  on  the 
liighway.    Ewms  v.  Gwyn,  5  Q.  B.  844. 

Cases  cited :  Ex  parte  Mary  Evans,  2  Dowl. 

P.  C.  N.S.  726;  Full  r,  Hatchins,  t  Cowp. 

422;  CburchwardeoB  of  Slarket  Boawortli  v. 

Rector  of  Market  Boswortb,  1  Ld.  Ray.  455  ; 

Stainbank  r.  Bradahaw,  note  (c)  to  French  v. 

Traak,  10  East.  349  ;  Hart  v.  Marsh,  5  A.  & 

£.  591 ;  Carslake  v.  Mapledoram,  2  T.  R.  473 ; 

Ex  parte  SmytK  3  A.&  E.  719*,  Cole  v.  Cor- 

der.  2  Phill.  Ecc.  Rep.  106;  SweeUpple  v. 

Jesse,  5  B.  &  Ad.  27;  West  v.  Smith.  4  Dowl. 

P.  C.  703;  Roberta  v.  Pain,  3  Mod.  67  ;  Sla- 

der  V.  Smalibrooke,  1    Lev.  138;  Evana  v. 

Brown.  2  Ld.  Ravm.  1101  ;  Cranden  v.  WaU 

den.  3  Lev.  17 ;  6rake  v.  Drake,  1   Roll.  Ab. 

^;  Argyle  v.  Hunt,  1   Stra.  187  ;  Harris  v. 

Butler,  note  to   Crompton  v.   Butler.  1  Hag. 

Cons.  Ca.  463 ;  Hollingshead's  case.  Cro.  Car. 

929;    Lockey  v,  Dangerfield,  2  Stra.  1106; 

Carslake  v.  Alapledoram.  2  T.  R.  473  ;  Blood- 
worth  V.  Gray,  7  Man.  &  G.  334;  Hart   v. 

Marsh,  5  A.  &  E.  .591  ;  Cucko  v.  Surre,  Cro. 

Car.  J85;    Carslake  v.  Mapledoram,  2  T.  R. 

473;  Meller  v.  Herbert,  I  Sid.  404;  Hart  v. 

Marsh,  5  A.  &  E.  591  ;  Fall  v.  Hutchina*  2 

Cowp.  422;  Cranden  v.  Walden,  3  Lev.  17; 

Theyer  v.  Eastwiok,  4  Bur.  2032;  Power  v. 

Sbaw,  1  Wils.  62  ;  Hart  v.  Marsh,  5  A.  &  E. 

591. 


rid  was  improper,  Simons  v.  Uoyd,  2  D.  &  L. 
9d  1 .  See  Salt&r  v.  Purckelh  1  Q.  B.  209  ;  S.  C. 
1  G.  &  D.  693 ;  Basan  v.  Arnold,  6  M.  &  W. 
559;  S.  C.  8  DowL356. 

^      RIGHT  TO  BEGIN. 


See  Insurance,  p.  361,  ante, 

RIGHT,  WRIT   or. 

See  fVrit  </  Rigki,  post. 

8BRVICI5. 

1.  Notice, — Semble,  that  service  of  notice  of 
trial  on  a  person  who  called  herself  the  hoosa- 
keeper  of  the  house  in  which  the  offices  of  the 
defendant's  attorney  areaitoate.  she  stating  that 
she  was  authorized  to  receive  papers  (which  the 
party  sernng  the  notice  believed  to  be  true), 
and  promising  to  deliver  the  notice  to  the  at- 
tomey,  is  sufficient.  Peddie  FraU,  6  M.  &  G. 
950. 

Casaa  eitad:  Kvnt  ▼.  Joaas, 3  Dowl. P. C.  210; 
Fry  T.  Mann,  1  Dowl.  P.  C.  419;  Oodd  v. 
Drummood,  ib.  381 ;  Stout  v.^Smitb,  ib.  506 ; 
Strutton  V.  Uawkes,  3  Dowl.  P.C.  25  ;  Brown 
V.  Wildbore,  1  M.  St  G.  267 ;  1  Scott,  N.  R. 
159;  8  Dowl. P.C. 592. 

2.  Writ, — ^Aatalute  incorporating  a  ooapuiy 
for  making  a  railway  in  IielfuA  eaactod,  that 
personal  aervice^  o£  procesftupoa  the  clerk  at 
secretaiy^  or  leaving  the  eane  at  the  office  d 
the  company,  or  of  «  weretary  or  clerks  or  d^ 
livering  the  same  to  an  inmate  at  such  oflke^  or 
at  the  last  or  usual  phwe  of  abode- •f  the  aaer»> 
tary  or  clerk,  or  in  case  the  same  respectivdr 
should  not  be  found  or  known,  then  personal 
service  upon  any  agent  or  officer  of  the  coni' 
pany,  "or  on  anf  anw  dmeetort^ tke  campw^P 
&c.,  "  should  be  deemed  good  and  aoffideot 
service.*'  Heid,  that  pecsonal  sonrioe  of  a  viit 
of  Bummona  upon  aidiiectan  in  KngUmd  wis 
null  and  void.  Bvams  v.  the  DukHn  and  Drag- 
heda  BaiUoay  Company,  2  D.  &  L.  866.  See 
Ferguson  v.  Mahon,  11  A.  &  E.  170 ;  S.  &  3 
P.  k  D,  143« 


8LANDER. 


See  ProhUniion, 

STAYING   BXJBCUTION. 

See  Execution, 

SUN DAY. 

In  the  construction  of  the  rule  for  the  de* 
livery  of  paper  books  to  the  judges  before 
argrument,  Sunday  is  to  be  counted  as  one  of 
the  four  days  between  the  delivery  of  paper 
books  and  the  day  of  argument,  except  it  is  the 
last  day.  Hodgins  v.  Hancock,  14  M.  &  W. 
120. 


NEW  TRIAL. 

Insufficiency  of  damages,— Cane  for  an  injarj 
REPLICATION.  j^,  ^j^^  plaintiff's  reputation,  by  the  sale  bjrthe 

To  an  action  for  work  and  labour,  &c.,  the  defendant  of  gun  locks  of  an  inferior  faboc, 
defendant  pleaded,  that  the  action  waa  for  work  with  the  name  of  the  plaintiff  atamped  thereon, 
and  labour  as  an  attorney,  and  that  no  signed  The  jury  having  returned  a  verdict  for  the  de- 
bill  had  been  delivered  pursuant  to  the  statute :  fendant,  upon  an  issue  on  damages,  ultrs  5l, 
Held,  on  demurrer,  that  the  replication  de  inju- '  paid  into  court,  on  the  ground  that  the  ram 
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pud  intooomt  corerad  tiie  pecuiriary  damage 
tctually  sustained  by  the  plaintiff,  the  Court  of 
Comtnon  Pleas,  on  an  application  for  a  new 
trad,  declined  to  interfere.  Jfim/on  y.  Bales, 
1  C.  B.  444. 

TRIAI^  WRIT  or. 

1.  A  writ  of  trial  cannot  issue  under  3  &  4 
W.  4,  c.  43,  a.  \7,  where  the  sum  indorsed  on 
the  writ  exceeds  20/.,  although  a  sum  less  than 
20A  is  claimed  by  the  particulara.  And  the 
conrt  will  not  amend  the  writ,  by  reducing  the 
STUB  indorsed  to  the  amount  mentioned  in  the 
particnlars,  but  will  set  aside  the  writ.  GosUn 
r.  Cotterett.  14  M.  &  W.  71.  See  Frodsham  y. 
Bmui,4DowlT.  C.  569. 

2.  Where  the  amount  indorsed  on  a  writ  of 
summons  exceeds  20/.,  a  judge  has  no  juris- 
diction to  order  a  writ  of  trial,  notwithstanding 
the  sum  claimed  by  the  particulars  of  demand 
is  less  than  20/1 

In  such  cases  the  judges  have  resolred  not 
to  amend  the  writ.  Goslin  y.  CotttreU,  2  D.  & 
L  893.    See  Frodsham  y.  Round,  4  Dowl.  569. 

3.  The  issue,  as  set  out  in  a  writ  of  trial, 
•tsted  the  suing  out  of  a  former  writ  of  sum- 
mons, to  meet  a  pTea  of  the  statuta  of  limitations. 
The  plaintiff  having  obtained  a  verdict,  upon 
an  issue  taken  on  the  accrual  of  the  action  with- 
in six  years,  the  court  refused  to  grant  a  new 
trial,  upon  an  affidavit  that  no  such  writ  had 
erer  been  returned,  and  that  the  continuances 
had  been  entered  on  the  roH,  and  that  the  issue 
delhreredcoiitaaiied  no  notica  of  a  femer  writ. 
H»per  y.FMUifiHy  7  M.  &  G.  39^ 

VARIANCB. 

Where  the  defendant  was  described' iu  a  writ 

of  capias,  issued  under  the  1  &  2  Vict.  c.  110, 

8. 3,  as  *'  Mortlock,'^  and  in  the  copy  served 

apoQ  him  as  "  Mortlake,"  the  Court  of  Queen's 

Bench  refused  to  discharge  him  out  of  custody, 

on  the  ground  of  the  variance.    Maodonald  y. 

Mortlock,  2  D.  &  L.  963. 

Cases  cited:  Sorith  v.  Penaell,  2  Dawl.  654; 

Hodgkineon,  1  A.  &  £.  533  ;  S.  C.3  N.  &  M- 

564;  2  Dowl.  535;  —  v.Runnols.  1  Chit. 

Rep.  639,  n. 

WARRANT  OP  ATTORNEY. 

1.  Attutation.—K  warrant  of  attorney  was  at- 
tested bv  A,^  an  attorney  introduced  to  the  de- 
fendant by  the  plaintiff's  attorney,  the  defendant 
thereupon  naming  A,,  and  requesting  him  to 
attend  on  his  behalf^  by  repeating  after  the 
plaintiffs  attornev  the  proper  form  of  words, 
which  were  read  fcy  the  latter  from  the  body  of  I 
the  instrument :  Held,  that  the  attestation  was 
good.    Wakon  v.  Chandler,  1  C.  B.  306. 

Cases  cited :  Taylor  v.  Nidioll,  8  Dowl.  P.  C. 
242;  6  M.  &  W.91;  Hale  t.  Dale,  8  Dowl. 
P.C.  599;  Bumes  v.  Pendrey,  7  Dowl.  P.  C. 
T47 ;  Gripper  t.  Bristow,  6  M.  &  W'.  807;  8 
Dowl.  P.C.  797. 

2.  Judgment  tmVaoGiimu — ^A  warrant  of  at- 

Ctotney  given  in  Trinity  Vacation,  1838,  to  ap- 
mr  the  defendant,  <*  as  of  Trinity  Term 
Michaelmas  Term  next,  or  any  other  sob- 
sequent  term,  and  then  to  receive  a  declaration 


fbr  him,  &c.,  and  thereupon  to  confess,  Ac, 
was  held  to  be  no  authority  for  entering  up 
judgment  in  a  subsequent  vacation. 

Judgment  was  entered  up  on  the  30th  of  No- 
vember, 1843,  upon  a  warrant  of  attorney  :  on 
the  4th  of  December,  k  fi.fa,  issued,  under 
which  defendant's  goods  vrere  seized  and  sold. 
On  the  18th  of  December  a  fiat  issued  against 
the  defendant,  upon  an  act  of  bankruptcy  (of 
which  the  plaintiff  had  no  notice,)  committed 
on  the  28th  of  November :  the  adjudication 
took  place  on  the  2 1st  of  December;  and  on 
the  3rd  of  January,  1844,  assignees  were  chosen. 
On  the  I6th  of  Januarv,  the  solicitors  to  the 
fiat  were  aware  that  tne  plaintiff's  judgment 
was  founded  on  a  warrant  of  attorney :  Held^ 
that  a  motion  made  on  the  first  day  of  Easter 
Term,  1844,  to  set  aside  the  iudgment,  on  ^e 
ground  that  it  was  not  signed  in  pursuance  of 
the  authority  given,  was  too  late.  Butey,  LmO" 
renee,  7  M.  &  G.  405. 

Cases  cited  :  Cobbold  ▼.  CbiWer,  7  M.  &  G.  62  ; 
4  Scott,  R.  N.  678  ;  1  Dowl.N.  S.7¥6  ;  Coul- 
80D  T.  atJtterhQck,  9  Dowl.  N.S.  S91 ;  Ray- 
ment  ▼.  Smith.  1  Dowl.  &  Lownd.  1 66 ;  Weedon 
.  V.  Garcia,  2  Dowl .  N^.  S.  64 ;  Bird  v .  Manning, 
IS  Law  J.,  N.  a,  Q*  B.  123  ;  Webber  v. 
HatobiDS,8M.  ft  W.5I9;  1  Dowl.  N.S.95| 
EsdaUe  r.  Daria«  6  Dowl.  P.  C.465  ;  Skyris^ 
▼;Gra«Mrood,4B.&C.tai;  6  D.  ft  R. 401; 
Shaw  V.  Pioton,  4  B.  ft  C.  715;  7  D.  ft  ^ 
t01« 

Smeoeuim  emeeuti^ns^ — ^The  defeazance  of  a 
warrant  of  attorney  contained  an  agreement, 
that  no  exscntion  or  BseeuUons  should  be  issued 
upon  the  judgment  entered  np  thereon  until  de» 
fiiult  in  the  payment  of  an  annuity ;  but  that, 
in  case  of  delauU,  it  should  be  lawful  for  the 
grantee,  his  executors,  &c.,  to  sue  out  execution 
or  areoM^isM  thereon>  not  saying,  '*  from  time 
to  time;''  The  detoaance  also  contained  a 
proviso  for  entering  satisfaction  after  the  de- 
cease of  the  grantor,  and  full  payment  of  the 
annuity  up  to  the  day  of  his  decease :  HM, 
that  the  grantee  was  not  restrained  by  this  d» 
feaaanos  from  iasuing  twcosMtve  executions  for 
arrears.     Cuihbert  v.  Dobbin,  1  C.  B.  278. 

WRIT   OP  RIGHT. 

A|>pearance  of  the  knights  to  choose  the  re- 
cognitors for  the  trial  of  a  writ  of  right.  Davits, 
dem.  Loumdes,  ten.  1  C.  B.  435 ;  S.  C.  6  Man. 
&  Gr.  474;  7  Scott,  N.  R.  141.  See  Lord 
Windsor  y.  St.  John,  Dyer,  79,  b.,  103,^  270,  b.; 
Booth,  Real  Actions,  97;  Brownlow's  Writs 
Judicial,  p.  143 ;  Glanvill,  lib.  2,  c«  12. 


See  Tried. 


VTRIT   OF  TRIAL. 


RECEiNT  DECISIONS   IN   THE   SUPE- 
RIOR  COURTS. 

REPOKTBD    BT    BARKISTSRS    OF    THB    SaVKRA^ 
COURTS. 

ISoIU  ^ouit. 

NBVr   ORDRR8.  —  AMBKDINO  BILL. —  TITLm 
OF  AWeWMU 

T%0  si^ht  days  adorned  by  the  zmhsec*.  ofth 
16IA  Ord^  md  71a/  Order  of  May,  184ft, 
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amendment 


apply  only  to  ike  ease  of  an 
•    made  after  uMv^er* 

The  clerks  of  records  and  writs  wiU  reeehe  an 
anstoer  to  a  bill  whieh  Jkas  been  ainmded, 
altkouyh  such  answer  purports  to  be  an 
answer  to  the  original  bUl  only,  provided  no 
answer  to  the  original  bid  has  been  plU  in 
by  the  party  so  enswering. 
This  was  a  motion  for  leave  to  file  a  travers- 
iag  note  at  the  expiration  of  eight  days,  iinlese 
within  that  time  the  defendants,  against  whom 
the  motion  was  made,  should  have  filed  their 
answers.    The  bill  was  filed  on  the  2ith  of 
Jaly,  1845.    Appearance  was  entered  hy  the 
defendants,  against  whom  the  motion  was  made 
on  the  28th,  so  that  the  time  for  answering 
expired  on  the  22nd  of  September.    Hie  de- 
fendants, against  whom  it  was  proposed  to  ^le 
the  traversing  note,  were  resident  abroad,  and 
the  principal  reason  alleged  for  the  application 
was  the  delay  thus  occasioned,  and  the  impossi- 
bility of  enforcing  an  answer.    It  was  stated, 
tluit  the  answers  of  the  defendants  in  question 
were  lying  at  Mayence,.  ready  to  be  brooght 
over  ^vhenever  a  messenger  could  be  found. 
The  bill  had  been  amended  on  the  18th  Feb., 
but  a  notice  had  been  given  to  the  defendants 
that  no  answer  was  required  to  the  amend- 
ments: and  it  wa^  therefore  contended,  that 
the  case  came  under  theTlst  of  the  new  orders, 
and  th«  38th  sect,  of  the  16th,  and  that  eight 
days  only  were  allowed  to  a  defendant  to  "put  in 
his  answer.     It  wai  urged  in  reply,  that  th^Se 
ordthrs  applied  only  to  amendments  after  an. 
•wer;  otherwise  the  fiire^  weeks  given  by  the 
14th  sect,  of  the  16th  Order  would  be  taken 
smhy;  and  thW  although  the  plaintiff  plight 
require  no  answer,  it  might  be  important  to  the 
denndttit  lo  pot  in  an  answer,  as  in  t&is'  biise, 
where  one  m  the  amendments  en^nsiidted  In 
atating  that  one  of  the  defendants  was  insolvent. 
Mr.  Cairns  for  the  motion. 
Mr.  KindersUy,  Mr.  Turner^  and  Mr.  Hall, 
COAtriL-    ' 

Lord  Langdale  expnesed  a  doubt,  whether, 
after  a  bill  had  been  amended  the  clerks 
of  the  records  and  writs  could  receive  any 
answer  but  one  purporting  to  be  aa*  uiswer 
to  the  amended  bill^  which  it  was  obvious 
from  the  dates,  that  the  answer  of  these 
defendants,  supposing  it  to  be  iiled  in  time, 
could  not  be.  He  therefore  deferred  his  jadg- 
ment  until  he  had  obtained  information  upon 
that  point.  It  appeared,  however,  that  accord- 
ing to  the  practice  of  the  clerks  ot  records  and 
writs  office,  if  no  answer  has  been  put  i^,  any 
Unswer,  though  not  purporting  to  be  an  answer 
to  the  amended  bill,  would  be  received,  tliough 
Biter  answer  had  been  put  in,  bo  other  answer 
would  be  received  but  as  an  aDBwer  to  the 
amended  bill.  However,  hie  Lordship  ex- 
pressed his  opinion^  that  the  ordera  Tched  en 
Oy  the  plaintiff,  applied  onlv  to  the  ease  of 
.  amendmeatfl  after  ansireiv  tma  tkerefiore  refased 
the  motion* 
Eigl^  V.  Piimock.    Feb.  d6>  1846. 


order,  under  ihe  iHbthJQrdes^ofMmf,  1845, 
if  the  answers  of  all^  the  difendamts  are  «<»( 
at  the  time  sufficient,  although  one  of  the 
drfendants  may  have  acquired  a  right  is 
move  to  dismiss  under  the  1  Uth  Order,  asi 
mayhaoe  given  notice  of  a  motion  to  dismu 
at  the  time  when  the  etmendment  if  made. 
This  was  a  motion  ib  dismiss  a  bill  for  tot 
of  prosdcation,  under  the  following  circiim- 
stances.— ^fter  notice  of  the  Tttotipn  to  diBmias 
had  beien  given;  the  j^ihitiff  attended  his  bill 
by  a  common  ord»r.  The  defelldsnt  cbtlWAdcd, 
that' this  order  was  inregolar,  ted  that  it  might 
to  have  been  special. 
Mr.  BromhjMLfor^  niotimi;  ' '    '  ''\ 
Mr.  Lloyd,  contri,  relied  ufbn  tfie'^6th 
Order,  and  t^  33rd.clau»e  of  the-  16th  Or^er 
of  May,  1845,  which  be  contended  were  not 
restricted  In  their  operation  by  the.  X  I4lh  Orden 
so  as  to  znake  a  apecial  ordf  r  for  leave  to  ameaa 
necessary,. because  someone  of  the  defendants 
might  have  acquired  a  right  to  dismiss. 

Lord  haugdale  said^  that  he  had  had  pcca»o» 
to  consider  the  question  before,  and  woal^ 
mention  U  t^exiext  morfiiwi,  ^oA  then  «^ 
pressed  his  opiuloii,  that  tha  Qcder  to  aui»ia 
was  regular.  Theiccfbre  die  i?iotion  to  diaiww 
failed*  .    '  ■        '    • 

Ltlter  y.  ^rcA<^'l/,;.*  F^^^yt)*,  .a»d.2^ 
1846'.  ;  ,,;    .   ..    ,.         •    .-..  •  I    .  '  *• 

J!cii»aMia(»ll4Y  4ei%iiglaii). 

BITHOLifriG^  Mtt>«K.-*^4l  isBO;  3,  C  ^. 

An  order  enrolkd  «nitf  fhts  act  need' not  U 

served  aftesh  b^ote  it  is  enforced, 
.  In  this  case  an»  order  oC  rtw|Cpvrt  of.ChiB- 
cery  in;ireland'had  been  enrolled,  for  tbepv- 
poseof  enforcing,  it  in  .England,  and  it  was  a 
question  only  whether  thfre  was  a  oeccswiy  w 
afresh  service  upon  th^- party  of  the  ord^-in 
England,  before  it  could  be  enforc^.  I 

Mr.  Blount,  for,  the  partiei  who  had  obuioea 
the  order.  '      '  . 

The  Vioe'Chmeellor  held,  that  service  m^ 
not  necessaiy.  The'  pajfliw  claimed  under  ti^ 
order,  and  the  effect  of  the  enrolmwit  wa«  o»ly 
to  make  the  order  operative  in  England. 

O'Grady  v.  fVaif^rai%  '  M«rch  %  W4B.    >  i 


MOTION  TO   DIBlfHB.*— AM«K»If^G''AVLL.( 

A  plaintiff  has  a  right  to  amend  by  a'mctmon 


BILL   MLEP   Wll^Oirf  Abl^ORTrV.^mJ* 
bF   OBI>BB  fO   DISMISS.     ''** 

This  was  a  motion  t^p.^disq^iss  a  jbffl  ^ 
by  a  solicitQr  without  suffici^t  'autnofl^*  ™ 
defendant  had  not  appeared  on  ^he  motion,  rod 
there;  was  a  question  as  to  thp  form  of  the  order 

for  diemiss^^  .  ,  ■     .       i. 

^  Mr.  iSrew^rrcontendcd.t^atUouglittotea 
reference  to  tlie  Master  to  yettlc  a  bond  of  in- 
deranity  apinst  the  cJairn'R  of  the  dcfentot, 
whose  cost?  would',  priniarily  faB  on  »« 
plaintiff.  .  .     .-      . 

But  Mr.  Bethelh  who  was  for' the  mouon, 
undertaking  that  the -plaintiff  would  ^a^sfy  »« 
defendant,  the  order  was  made  for  a  ^^J^^ 
to  tex  the  costs,  &c^  which  were  direcf^^Tbe 
ipakJ-'ty^^WwrfWIh*-.'  .vV.auA2* 

'      Yowg  v.  Hopley,    Mirch  2,  1846. 


"ShlpMcr  Vtmris:  Queen*s  Bench. 
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(Before  the  Four  Judges.) 

INDJCTMBNT.  —  OBSCRIPTIQN   OF   P^OSS- 
CUTOR. 

In  <m  intUctmtnt  it  is  s^gicient  to  describe  the 

prosecutor  oteordinff  totbe  name  by  which  he 

is  commonly  and  best  knoicn* 
.  A  foreigner  by  the  name  of  Charles  Frederic 

Augustus  William  D^Este^  commonly  called 

Duke  qf  Bruns»iekf  who  was  resident  in 

this  conatry,  hut  was  not    the   rdyninff 
.     prinoe,  was  held  to  bo  sv^Mently  described 

M   an    indictment^    as    Charles    Frederic 

Augustus  William^  Duke  of  Brunswick  and 

hineberg, 

Tbk    defendant  was   indicted    and   found 
ffoflty  of  pubfishiRff  a  libel  against  a  prince  of 

Brunswick,  vrhoae  name  was  Charles  Frederic  opinion.    In  SulVs  case,  the  prosecutrix  ww 
Augustus  William  D'Este.who  was  at  that|^eld  to  bejBufficientl^  desciibed  by  the  appel- 


that  she  was  reputed  topoesesaand  did  possess 
tbfit  Uti«  in  right  of  an  estate  she  had  received 
from  her  father.  The  court  said  that  aU  that 
the  law  req^red  was  certainty  to  a  common  in- 
tent ;  and  aa  the  prosecutrix  had  alwajrs  acted 
iu  and  been  knpwn  by  the  appellation  of 
Baroness  INirkheim,  and  could  not  possibly  be 
mistaken  for  any  other  person,  it  must  be 
taken  to  be  her  name,  and  that  the  indictment 
had  named  her  with  sufficient  certainty. 

The  same  circumstances  exist  here.  .  The 
prosecutor  is  not  the  reigning  prince,  still  he  is 
constantly  known  by  this  description,  and  iho 
case  I  have  referred  to  seems  to  me  a  direct 
authoritv  for  saying  that  he  has  properly  de- 
scribed nimself  in  this  indictment.  I  am  there- 
fore of  opinion  that  there  ought  to.  be  no  rule. 

Mr.  Justice  Patteson.    I  am  of  the 


time  residing  in  this  country,  who  had  been, 
but  was  no  longer  the  reigmng  Duke  of  Bruns- 
wick. The  prosecutor  was  described  in  the 
indictment,  as  Charles  Frederic  Augustus 
William  Duke  of  Brunswick  and  Luneberg. 

Mr.  CockburH  moved  in  arrest  of  judgment, 
and  contended  that  the  prosecutor  was  not  suf- 
ficiently described  in  the  indictment  The  pro- 
secutor is  net  the  reigning  Duke  de  facto,  and 
there  is  nothing  on  the  record  to  show  that  he 
it  a  foreign  nobleman,  and  therefore,  inasmuch 
sa  he  seeks  the  proteeliOB  of  the  Eufflish  law, 
he  must  be  described  according  to  the  law  of 
this  country.  Peers  of  Scotland  or  Ireland, 
who  are  not  peers  of  parliament,  should  be  de- 

Xted  by  the  addition  of  esquire  or  armiger, 
L  667 ;  2  Hawk.  P.  C.  62,  c.  25,  s.  72,  and 
an  anonymous  case.*  The  proper  description 
therefore  of  the  prosecutor  would  be,  Charles 
Frederic  Augustus  William  D'Este,  Esquire, 
Duke  of  Brunswick  and  Luneberg.  IfVightman, 
J.  In  SuWs  case^  the  prosecutrix  was  de- 
scribed. Victory,  Baroness  Turkheim,  and  the 
prosecutrix  said,  that  Baroness  Turkheim  was 
ker  title,  and  was  no  part  of  her  proper  name, 
and  the  Judges  held  the  description  sufficient.] 
In  Graham's  case,*  the  court  said,  the  proper 
description  of  a  peer  of  Ireland  was,  James 
Hamilton,  Esquire,  Earl  of  Clanbrassil,  in  the 
kingdom  of  Ireland. 

Lord  Denman,  C  J.  At  the  trial  I  was 
much  struck  with  the  objection ,  The  authority 
x>f  Lord  Coke  goes  a  great  way  to  show  that  the 
description  here  given  of  the  prosecutor  was  an 
imperfect  description,  llie  safer  way  might 
have  been  to  call  ^he  prosecutor  by  his  name, 
and  to  add  the  title  or  designation  of  escjuire  or 
armiger.  I  should  have  thought  the  objection, 
although  o^a  technical  nature,  was  entitled  to 
further  discussion,  had  it  hot  been  for  Sull^s 
case,  wlucb  occurred  in  1792.  The  prisoner 
was  then  indicted  for  stealing  certain  articles 
the  property  of  Victory,  Baroness  of  Turkhdm ; 
and  ihe  prosecutrix  said  that  that  was  her  title, 
did  not  form  part  of  her  proper  name,  and 


tation  of  Baroness  Turkheim,  that  being  the 
name  b;^  which  she  was  commonly  known,  al* 
though  it  formed  no  part  of  her  proper  name. 
It  might  have  been  contended  there,  as  it  has 
been  here,  that  the  title  not  being  one  of  the . 
English  peerage,  that  the  rule  applicable  in 
such  cases  must  apply. 

Mr.  Justice  Coleridge*  I  take  the  principle 
to  be,  that  the  prosecutor  or  prosecutrix  of  an 
indictment  should  be  described  according  to 
the  name  by  which  he  or  she  is  best  known. 
In  SuWs  case,  the  court  said  that  all  the  law 
required  was  certainty  to  a  common  intent; 
but  it  appears  to  me  that  the  description  of 
D'Este,  Esquire,  would  not  have  given  the 
same  information  to  the  world  as  the  one 
adopted  in  this  indictment. 

Mr.  Justice  Wightnum*  I  am  of  the  same 
opinion.  SuWs  case  underwent  considerable 
discussion,  and  must  be  taken  to  be  an  autho- 
rity on  the  subject* 

Hule  refused. 

The  Queen  v.  Gregory.    Hilary  Term,  1846. 


«  ikeo9. 


PRACTICB. 

Under  the  new  rules  of  pleading,  {Hilary  Term» 
4  W.  4,)  a  summons  was  taken  out  before  a 
judge  at  chambers,  for  the  pkantiff  to  show 
cause  why  one  of  the  counts  in  a  declaration 
should  not  be  struck  out;  the  summons 
was  dismissed;  and  application  for  the 
same  purpoH  was  then  made  to  this  court. 

Held,  that  the  Court  would  not  entertain  such 
an  application,  because  the  original  jurtsdie' 
tion  IS  gipen  to  a  single  judge,  and  there  is 
no  appeal  in  s^ch  case  to  IkefiM  oourt. 

By  the  rules  of  pleading  (Hilary  Term,  4  W. 
4,)  it  is  provided  tnat  several  counts  in  a  decla- 
ration shall  not  be  allowed,  unless  a  distinct 
subject-matter  of  complaint  is  intended  to  he 
established  in  respect  of  each.  And  where 
more  than  one  count  shall  have  been  used,  in 
apparent  violation  of  the  preceding  rule,  the 
opposite  partv  shall  be  at  liberty  to  apply  to  a 
judge,  who  shall  order  aceordingly. 

Inadedaratsen  in  aaMmpeit,  the  plaintiff 
had  inserted'  sereril  counts^  m  ai^>ai«Dt  viola* 


St^erior  Canris :  Ohmr'a  Beadk  PraeHce  Cowrt.—Eadieqwer. 


-418 


Jion  of  this  ruk  of  plaading,  and  a  nimmona 
waa  taken  out  before  Mr.  Jaatica  ^illiamaj 
calling  on  the  plaintiff  to  show  cauae  why  one 
of  the  counts  in  the  declaration  should  not  be 
atrack  out,  but  the  learned  judge  dismiaaed 
the  summona»  and  refused  to  jnake  any  order. 

Mr.  Addison  had  obtained  a  rule  nm,  calling 
on  the  plaintiff  to  show  cause  why  one  of  the 
counta  m  the  declaration  ahould  not  be  atmck 
out. 

Sir  John  Bayky  now  ahowad  cauae. 

The  court  has  no  juriadiction  to  entertain  this 
application.  Where  more  than  one  count  is 
used,  in  apparent  violation  of  the  rule  of  court, 
the  party  is  at  liber^  to  apply  to  a  judge  at 
chambers,  but  in  caae  he  refuses  to  inteilene, 
then  the  rule  gires  no  appeal  to  this  court. 

Mr.  Addison  in  aupport  of  the  rule. 

The  rule  of  court  direct^,  that  application 
ahall  be  made  to  a  single  judge,  but  it  has  never 
yet  been  held,  that  where  such  judge  refuaea  to 
interfere^  that  this  court  has  no  jurisdiction  to 
make  an  order.  [Mr.  Justice  Wightman  re- 
ferred to  a  case  of  Morse  ▼.  Appleif,  where  a 
similar  application  was  made  to  the  Court  of 
Exchequer,  and  Mr.  Baron  Alderson  said,  that 
if  a  judge  made  an  erroneous  order,  the  right 
of  appeal  immediately  arose ;  but  in  this  case 
ihe  court  haa  not  the  same  power  that  a  judge 
haa.  Where  a  judge  at  cnambers  is  satisfied 
that  the  parties  intend  to  rely  on  all  the 
counts  or  pleas,  he  indorses  accordingly.  This 
court  haa  no  power  to  make  such  indorsement, 
which  shows  there  cannot  be  an  original  appli- 
cation to  this  court  ]  That  appears  to  be  the 
dictum  of  one  judge*  and  not  a  decision  of  the 
full  court. 

Lord  Denman,  C.  J.  In  the  rule  of  court 
the  original  jurisdiction  is  given,  not  to  the 
court,  but  to  a  single  judge,  and  no  appeal  is 
given.  A  judge  has  power  to  indorse  on  the 
summons  what  he  thinks  ought  to  be  done, 
but  the  court  has  no  power  to  make  such  in- 
dorsement. I  think  therefore  that  the  court  has 
no  jurisdiction  to  entertain  this  application. 

Fatteson,  Coleridge,  and  IVightman,  Je,  con- 
curred. 

Rule  discharged. 

Slack  V.  CUfton.    Hilary  Term,  1846. 

iStteen'f  Venct  l^radtrt  Gonrt. 

CSRTIORARI  TO   RBMOVB   INDICTMENT  FOR 
FELONY. 

A  certiorari  to  remove  an  indictment  for  felony 
wU  not  be  granted  upon  an  affidavit  aUeg- 
ing  that  the  county  in  which  the  venue  has 
been  laid,  is  generally  opposed  to  the  politics 
professed  by  the  defendant,  and  that  his  po- 
litical opinions  and  position  have  rendered 
him  an  object  of  dislike  in  the  county,  and 
subjected  him  to  abuse  and  threats  of  vto- 
lence. 

One  Lynes  was  to  be  tried  for  forgery  at  the 
forthcoming  aasixes  for  Buckinghamshire,  and 

Shee,  Seneant,  now  moved  for  a  rule  fitft  to 
vamove  the  indictment  into  the  Court  of  Queen's 
Benotiy  in  order  to  ita  being  triad  in  another 


county,  upon  an  affidavit  stating  that  the  coimtj 
of  Buckingham  waa  notorious  for  strong  con- 
servative politics ;  that  the  politics  of  the  ac- 
cused being  of  a  directly  opposite  character, 
he  had  given  much  offence  to  the  iidiabitsntfl, 
and  had  become  generally  disliked;  that  be 
had  been  engaged  as  agent  for  the  Anti-Corn- 
Law  League,  m  that  county ;  that  during  the 
performance  of  his  duties  in  that  capacity,  Ik 
nad  been  frequently  assailed  by  the  farmen, 
and  threatened  with  violence;  and  that  it 
would  be  impossible  to  summon  a  jury  from 
the  coun^  who  would  not  be  greatly  prejadirad 
against  bun.  Under  these  circumstances,  it  wai 
submitted,  that  as  Buckinghamshire  was  a 
small  county,  there  appeared  to  be  some  grou&d 
for  apprehending  that  the  accuaed  might  not 
have  a  fair  triaL  In  Bex  v.  Holden,  5  B.  i^ 
Ad.  347,  Lord  Denman  said,  ''It  is  true  that 
the  court  might,  by  granting  auch  a  rule  as  tine, 
expose  itself  to  frequent  solicitations  of  ^ 
same  kind;  still,  if  I  thought  it  necessary  for 
the  purpose  of  securing  a  iair  trial,  I  should 
certainly  be  disposed  to  grant  thia  appiicatioo.'' 

WlUiams,  J.  I  cannot  pay  so  ill  a  compG- 
ment  to  a  county  of  the  respectable  dimensioni 
of  Buckinghamshire  as  to  aaaume  for  an  instaot 
that  by  reason  of  its  political  predUections,  a 
man  may  not  have  a  fair  trial  therein.  Party  fad- 
ing and  political  prejudices  there  may  be,  bat  I 
do  not  believe  that  either  the  one  or  the  other  wiD 
have  any  influence  on  the  minda  of  those  pv- 
sona  by  whom  the  defendant  may  be  tried 

Rule  refused. 

Ex  parte  Lynes.  Hilary  Term,  Jan.  28, 1846. 

Sxtteqiur. 

RULE  TO  DISCONTINUE.  —  8TAV  OF  PIO- 
CBEDING8.— JUDGMENT  AS  TN  CABB  Or 
A   NONSUIT. 

A  rule  to  discontinue  does  not  operate  a  s 
stay  of  proceedings ;  therefore,  where  the 
plainiiff  served  a  rule  to  Mscontmue,  with 
an  appointment  to  tax  the  costs,  and  on  iki 
following  day  the  defendant  mooed  for  osi 
obtained  a  rule  absolute  for  judgm^t  at  in 
case  of  a  nonsuit, fornot proceeding  to  fris< 
pursuant  to  a  peremptory  undirtakieg: 
Held,  that  the  defendant  was  regular^ 
On  Saturday  the  10th  January,  the  plaintiff 
obtained  a  rule  to  discontinue,  on  payment  of 
costs.  The  rule  was  served  about  12  o'clock 
on  the  same  day,  together  with  an  appointment 
to  tax  the  costs.  On  the  following  Mondaf, 
the  defendant  obtained  a  rule  abaolote  rar 
judgment  as  in  case  of  a  nonsuit,  for  not  pro- 
ceeding to  trial  pursuant  to  a  peremptory  an* 
dertaking.  A  rule  nisi  had  been  obtained  to 
set  aside  the  latter  rule,  against  which 

Bramwell  showed  cause,  and  argued,  that  die 
rule  to  discontinue  did  not  operate  as  a  stay  of 
proceedings. 

The  court  called  on  Hawkins  to  support  die 
rule.  After  the  appointment  to  tax,  it  waa  ir- 
regular to  move  for  the  mle  absolute  for  jo^^ 
osent  aa  in  eas  of  a  nonsuit  In  Osiptr  v« 
HoUowa^,  1  Hodgasi  76,  the  pUdntiff  aernd  a 
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rule  to  diacoDtinue.  and  the  costs  were  taxed 
bat  Dot  paid,  and  it  was  held,  that  the  defend- 
ant could  not  move  for  judginent  as  in  case  of 
a  nonsuit.    The  {vactioe  is.altered  bf  the  rule 
of  Hilary  Term,  2  W.  4,  c  106,  which  orders, 
that  a  rule  to  discontinue  "  shall  contain  an 
undertaking  on  the  part  of  the  plaintiff  to  pay 
the  costs,  and  a  consent,  that  if  they  are  not 
paid  within  fiour  days  after  taxation,  the  de- 
fendant shall  be  at  liberty  to  sign  a  non  pros." 
The  defendant  is  not  justified  in  taking  a  cir- 
cuitous mode  of  putting  an  end  to  the  action, 
when  the  rule  to  discontinue  would  haye  had 
the  same  effect    Even  under  the  old  practice, 
when  the  costs  were  taxed  and  judgment  of  dis- 
continuance entered  up,  it  related  back  to  the 
day  when  the  rule  for  discontinuance  was  ob- 
tained.   Brant  v.  Peacock,  1  B.  &  C.  649.    In 
WUtiMre  Y.  WiHiams,  6  T.  R.  765,  the  court 
only  decided,  that  the  rule  to  discontinue  did 
not  of  itself  put  an  end  to  the  suit,  and  that 
there  should  have  been  an  appointment  to  tax 
the  costs.    At  all  events,  the  aefendaut  should 
not  have  moved  for  judgment  as  in  case  of  a 
nonsuit,  until  it  was  known  what  steps  would 
be  taken  on  the  discontinuance.   TOey  v.  Hodg- 
son, 2  D.  Si  L.  655,  will  govern  the  present 
case ;  there  a  copy  of  a  writ  of  summons  hav- 
mg  been  served  on  the  6th  of  January,  the 
plaintiff  on  the  13th  received  notice  of  a  rule 
nisi  to  set  it  aside  for  irregularity,  and  that  the 
rule  would  be  drawn  up  on  the  opening  of  the 
office  on  the  following  morning.    In  the  after- 
noon of  the  14th,  the  plaintiffs  entered  an  ap- 
pearance and  filed  his  declaration,  and  two 
hours  afterwards  the  rule  was  served;   and  it 
was  held  that  the  defendant  was  not  precluded 
from  objecting  to  the  writ. 

Pollock,  C.  B.  That  case  is  very  different 
from  this ;  for  there  a  rule  was  pronounced  by 
the  court,  and  if  the  partv  had  been  present  in 
court  to  hear  it,  it  would  have  been  just  as 
binding  as  if  a  copy  had  been  served.  The 
Master  reports  to  us  that  a  rule  to  discontinue 
on  payment  of  costs  is  no  stay  of  proceedings ; 
consequently  the  defendant  was  perfectly  regu- 
lar, and  the  present  rule  must  be  discharged. 

Parke,  B.  There  was  nothing  to  prevent  the 
defendant  from  moving  for  judgment,  as  in 
case  of  a  nonsuit.  At  the  time  he  made  that 
application  there  ic^s  only  a  rule  to  discontinue 
on  payment  of  costs,  itis-^nie  that  the  rule 
contains  an  undertaking  to  pay  those  costs,  but 
the  defendant  was  not  bound  to  accept  that  un- 
dertaking, and  might  proceed  to  enforce  his 
right  to  judgment.  In  Tiley  v.  Hodgson,  the 
only  question  was,  whether  the  application  was 
in  time,  and  the  court  held  that  it  was,  as  the 
service  of  the  rule  was  delaved  by  thepress  of 
business.  In  this  case  the  plaintiff  has  no 
right  to  take  advantage  of  a  new  undertaking 
to  pay  the  costs,  when  he  has  already  broken 
his  nndertaking  to  try  the  action. 
Phtt,  B.,  concurred. 

Rnle  discharged. 
Baker  t.  /«pp«     Hilary  Term,  30th  Jan. 
1946. 


Court  of  Itaitftntptcs. 

Semble.  Tlat  a  prottetiongramiad  tmdir  <fo 
Stat. 7  ^S  Viet. c. 70, s. TfUmotas^fKimi 
anaoer  to  a  mmmons  4$med  trnder  theMgi. 
8  4-9  Vict,  c.  127. 

J.  Dove  (a  clerk  in  the  Audit  Offioe  at 
Somerset  House)  being  unable  to  meet  his  en- 
gagements with  his  creditors,  petitioned  this 
court,  praying  for  protection  from  arrest  undar 
the  stet.  7  &  8  Vict.  c.  70,  and  Mr.  Commis- 
sioner Shepherd,  upon  the  examination  of  hia 
petition,  granted  him  a  protection  from  arrest 
under  the  provisions  of  section  7,  till  some  day^ 
in  December,  1845,  which  protection  was  after» 
wards  enlarged  by  the  same  learned  commis* 
sioner,  from  time  to  time,  until  the  3rd  Marcfa^ 
1S46,  and  a  meeting  of  his  creditors  directad 
to  be  convened  according  to  section  2« 

In  the  month  of  February,  1846,  a  creditor 
of  the  petitioner,  who  had  previously  obtained 
a  judgment  againct  him,  for  a  debt  under  lOL, 
issuea  a  summons  under  the  Small  Debts  Aot^ 
(8  &  9  Vict.  c.  127))  calling  upon  the  debtor  to 
appear  before  Mr.  Commissioner  Holroyd,  at 
the  bankruptcy  court,  on  the  18th  day  of  Feb- 
ruary, 1846,  to  answer  such  questions  as  may 
be  put  to  him,  touching  the  not  having  paid  the 
said  judgment  debt. 

Upon  his  appearance  to  this  summons,  ihe- 
debtor  stated,  that  he  had  a  salanr  of  185/.  per 
annum,  but  that  he  had  proposed  to  his  credi* 
tors  in  the  petition  filed  under  the  stat.  7  &?  8 
Vict.  c.  70,  to  pay  to  a  trustee  appointed  und«r 
the  provisions  of  the  act,  the  whole  of  hie  in- 
come ultra  100/.  per  ai^um,  until  his  debts 
were  paid,  and  that  a  majority  of  his  creditors 
had  assented  to  this  proposal,  at  a  meeting  held 
under  the  provisions  of  the  act  last  cited.  He 
also  produced  the  order  of  protection,  signed 
by  Mr.  Commissioner  Shepherd,  and  submitted 
that  he  was  protected  by  that  order  from  the 
operation  of  the  stat  8  «  9  Vict.  c.  127. 

On  the  part  of  the  suodmoning  creditor,  the 
learned  commissioner's  attention  was  directed 
to  the  3rd  section  of  the  act  8  &  9  Vict  c.  \27, 
which  declares  and  enacts,  "that  no  im- 
prisonment under  this  act  shall  in  any  wise 
operate  as  a  satisfaction  or  extinguishment  of 
any  debt  or  demand ;"  and  it  was  urged  upoix 
him,  that  it  appeared  from  the  debtor's  own 
statement  that  his  circumstances  were  such  as 
to  enable  him  to  pay  so  small  a  debt. 

Mr.  Commissioner  Holroyd  said,  that  as  the 
question  submitted  to  him  was  oue  of  the  first 
impression,  he  should  like,  before  deciding  it,  to 
consult  his  brother  commissioners.  On  the 
next  day  the  learned  commissioner  stated,  that 
he  had  consulted  Mr.  Commissioner  Fon- 
blanque,  and  they  agreed  in  opinion  that  the 
arrangement  with  creditors  contemplated  by 
the  Stat.  7  &  8  Vict.  c.  70,  was  not  meant  to 
comprehend  small  debts  which  fell  under  the 
operation  of  the  8  &  9  Vict.  c.  127.  Under  the 
Debtors  and  Creditors  Arrangement  Act,  it  was 
only  creditors  whose  debts  exceeded  20/.,  who 
were  entitled  to  vote  at  the  meetings  of  creditors. 
I  It  would  rather  seem,  therefore*  not  to  hsfe 


420     Businesi  at  Judges'  Chambera.^Notes  of  the  fVeek.-^Par.  ProeeedingM.^Letter  Bos, 


been  tbe  intention  of  the  legislature,  that  very 

«nnll  debts  should  have  been  subject  to  the 

arranj^ment  which  that  act  gave  facilities  for 

•eflfecting.    Moreover,  the  order  of  protection 

now  produced  bv  the  debtor,  was  an  extended   ^olls  bavfi  lufl 

order,  and  it  had  been  d^cHfi'.b^  Mr.  /^Iticd  i^rfWMlC  ttt 

Patteson,  in  a  case  in  the  Bffl  €ourt>*  th«t  thrf  Vwi  c?5o,  foi 

commissioners  had  no  power  to  extend  a  pro 

tection  under  the  7th  sect,  of  the  7  A  B  Vl 


b/wVoIS  irim^ffiteftf ^^^ 


cumstances,  he  was  of  opinion,  tl 
must  arrauf^e  to  pay  the  present  debt,  or  else  an 
«rder  would  issue  to  commit  him  to^^ttrisoh} 
for  a  period  not  cxceedingforAjlidaM.  wider,  ikfi 
'8&9Vict.  c.  127,  s^l^,,. 

It  was  finally  agreed  and  ordered,  that  the 
-debt  and  costs  should  be  paid  on -the  12th 
April  next,  when  the  debtor's  quarter's  salary 

•  '  Jn  re  Dave,  i  20\h'1ML  l«-ttJ.'('  »  •!;<.-■. 


AKBAJSGKMENXQJF  BUSINESS AT.TttE 
V  ..    .  JU]>Ci£&^tCHANIB£RS:.  q  ^a  A 

4.. ,,, Common  piefl^,QkfVn^^,  Mwcft  %i  l^^^^ 
'f39K  following  regttlatioiis  for  timnaactiiig 
the  business  of  these  chambers  will.be  atrictly 
-obsf  ped  until  further  notice : — 

1 .  Original  summonses  only  must  l^e  placed 
on  the  fife.    *     *'^  -  *     "  -      ' 

'  ^.'  »imj>»/ii«f  fe;9«^W^byth'*  judge*>li^ 
4ieard  at  ten:io^ock>  i^^isely,  acconlih^  'to 
tiieijs  iiunbeM)  on.  jflbs' ^s^ournmenti  fiie,(iaectd 
4b»qi9^{iot.on  ^li^  filc^ipvevioias  to^^ther.iiuQihcrs 
-of  tUB.day.b«ipgJpa]led>.viU  b&  pl!^(;9df,^  tftp 
bott^.  of  the  gfineral  file.  .     •    .  ,   ..;i 

3.  £x  parte  applicdhons, ,  (^xcept  as'mien- 
.tioned  below,)  will  b'e  disposed  of  immediately 
after  the  ar^mmed'fllnddtnoh^es.  ^• 

4.  Tkesunm(htsesofiht'ida^^iilheeaL\lt(l^%\ 
five  minutes. past  ttn^  0*0101111,  nombeted,  aad 
lieaitd  in  their  regular  tfdsr*;        m  * 

.,  5..  One  summons. OQJIj^  to  be  attended  in  the 
judges'  room  at  tjie  same  time,  whether  by 
counsel  or  otherwise. 

6.  Counsel  at  one  o^chck.  '  The  name  of  the 
cause  to  be  pnronnhe  counsel  file,  and  heard 
according  to  number.  If'thcrjiatfties  are  n6t 
jready  they  will  be  passed  over. 

7.  4^u/a]H/<  upon  es  parte  applications  (ex- 
cept for  orders  to  hold  to  bail)  must  be  left, 
and  the  orders  applied  for  the  next  day ;  such 
affidavits  to  be  properly  indorsed  with  the 
names  of  the  parties,  the  nature  of  the  applica* 
lion,  and  the  names  of  the  attorneys. 

,^8.  All  affidavits  produced  before  the  judge 
jnttst  be  indorsed  and  filed. 

By  Ordbr. 

[This  order,  though  made  in  the  Common 
Tleas,  will,  we  presume,  apply  to  all  the  courts : 
the  learned  judge  who  has  made  it,  being  the 
vacation  judgc-^Eo,^ 

»  Vide  MoMemoM  v.  Duns,  Orig.  Rep.  iiii#v  p. 
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SBTTLED    SSTATSa   DRAIITAGB   ACT. 

The  Lord  Chancellor  and  the  Master  of  die 

Rolls  haiK  just  mjid^the  requisite  orders  for 

'  M^Sedings  under  the  8  &  9 

eaabnng  the  owners  of  setUed 

estate^  to  defray  the  expences  of  drainiDg  the 

same  by  way  of  mortgage.     We  shall  give  the 


RAILWAY   LIABILITIES. 

It  has  been  decided  in  the  case  of  WaUtab  r. 
Sputt^penodSf  before  the  Lord  Chief  Baron,  on 
tb9  ;2J^(h}  j?/?b«94hat  a  party  who  has  paid  the 
deposit  on  shares  in  a  projected  nulway  com- 
pany, may  recover  back  the  amount,  withoot 
any  deduction  for  expenses  ;  part  only  of  the 
shares  having  been  taken,  and  the  scheme 
•4b^ioP\d,  >w  vlqW  I  for  .  thf   pwdeot.  • :  Set 

Nockeht  v.  Crosby,  3JBu;&  C.  814.  The  intqj- 
rity  of  the  committee  wds  not  involved  in  the 
case,  and  it  was  stated  that  the  plan  woold  be 


"mx^^^^^^^'iumum- 


Geperal^K^II 
rej^itig. 
uame 


/n£W   BILLS. 

I)pedfi^^;F^r  2nd 

.-  ^._ielLik;^^Iti'|Cdirimittee. 

See  thk-hiDi  p.  ^54^  aia^.^  Jjik&DkeiM: 
-MiDatiea  t>f  C<iiittattlbjt&wi^«^ti  Select  Ceo- 
,tmitMt    ;See  the  (l«U,^poa)]i'aiU&     Duke  of 
.lUchmomd.  .  ;  ...  ..      .      ,       u 

.  .  Religipu*  Qpii^onB  Reliei-rjPor  2j^d^(C!ading* 
jLord  Ch^ncelfoi;, 

Chariiable'lVuafs.—^Fbr'ihd  reading.  %orfl 
Chandelloi^.     '  •  '  '  "     "'   ' 

AdtakMktt«fti(in  bf iJHminii^JtiBftfds.'  -Bee  the 
btliv  p^  '9T7  «)iitv   <LordAOettb&hv    '    ' 

Punishment  <or  detelrHng.  I^Miecutors^  Wit- 
nesses, &c.— For  2nd  i}eadiAg»   I^prd^Denmaa. 

l^oMp  of  (KTovmaiff^  ', 

NKW  BlLLi« 

Roman  Catholics  Relief. — ^For  2nd  reading. 
See  the  bill,  p.  402,  ante.    Mr.  Watson. 

Metropoliis  Buildings* — For  2ad  readiaf. 
Sir  J.  Graham.  [Under  this  bill  it  is  intended 
to  appoint  a  third  referee.] 

Bequests  for  Pious  and  Chariuble  Purposes. 
— For  2nd  reading.  See  the  bill,  p.  353,  aatt. 
Lord  John  Manners.  On  the  2Dd  leadiog  on 
the  4th  March,  this  bill  was  negativ^. 

THE  EPITOR'S  LETTER  BOX. 

New  Skesiffs.  We  ^va  theliat  of  efaerifii, 
undersherifis^&e^  ia  our  la|t  numbo^  »  ^ 
as  then  completed.  The  foUowiiig  announce- 
ment has.sinpe  appeared  in  the  Gaaelte  :^ 

Her  Majesty  in  council  was  this  <ky  pleased 
to  appoint  baniel  Peploe  Peplde,  ofQarnstone, 
Esq.  to  be  sheriff  of  th^  (*cninty  oC  HMM^ia 
the  room  of  John  ^ranc»  Yvaghim^  VomH^ 
field,  Esq.    Feb.  2r.;  a.'i  >•  .<. .r  , •   .  • 


^t  UtQUl  (^h$ittt^tx* 


SATURDAY,  MARCH  14, 1846. 


^ertinet,  et  neadre  malttm  «ft| 


HORAT. 


THE  NEW  CHARITABLE  TRUSTS 
/   BILt. 

Tris  hkti  ilfferg  only  in  two  respecU  from 
tW  lirf>M|»b  t  Ji)  .an(i  iibi|ndoo^d,  last^  session. 
In  the  fim  plSLck,  the  present  bill  defines 
the  qualifications  .pf  th^  proposed  commis- 
sioners, whicti  the  bill  of  last  year  did  not. 
Secondly,  the  priesent  bill  ej:tends  the 
operation  of  the  per  centage  clause,  (by 
which  a  <$hf|jge  v;^yiDg  from  3A  to  Gd,  in 
the  pound  la  in^posed  to  defray  the  ex- 
pence  of  (be  riDt^oded  boanf,)  to  aU  chari- 
ties subject  to  the  exammation,  though 
not  to  the  actual  jurisdiction  of  the  com- 
viissiohe^;  the  pl^ati  b^ing  to  give  the  boar^ 
autfiority  to  etamme,uiio  all  charities  gr^at 
and  small,  but  to  limit  their  yiinWic^toi^ 
(thatJs  to  sayvtlieirpoarer  of  rectification) 
to  cases  in  whicli  the  annual  income  shall 
not  escceed  1007.  The  great  city  charities 
tberdbre,  arid  most  of  the  larger  nrunictpal 
charities  throughout  the  king(Iomy  will 
escape  the  jiirisUtctfon  of  the  board ;  but 
they  will  be  required  to  make  yearly  re- 
turns'bf  their  course  at  administration, 
showing, the  state  of  their  accounts  and 
general  aiiao4genient.  And  they  will  have 
to  submit  to  any  scrutiny  that  ^he  board 
may  thflik  proper  te  ipatitute.  But  if  aay 
thing  appear  wrorig  in  the  systeni  of  these 
larger  charities,  the  board  can  only  put  the 
matter  In  a  train  to  be  remedied  by  the 
Court  of  Chancery. 

Then  as  to  theqtiitKftcations  of  t^e  three 
edmomioneray '  (for  ,tliat  is  the  number 
iixed  upon).  The  bill  says  that  every 
person  to  be  appointed  a  commissioner, 
shall  be  ^'.either  a.  person  holding  the  otfice 
ef  Vic^Cniancellor  or  Master  .^n  prdinary 
^'  Ae. Jttigli  C^MKt  of .  Chfrncery,  pr .  a  peI^ 
M»  wli»^al|  Imvebeld  .eidiar  of  sueh 
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offices,  or  the  office  of  Chief  Juiiice  of  the 
supreme  Court  of  Judicature  in  Bengal,  or 
a  sergeant  or  barrister  in  actual  practice 
and  c^not  less  than  twelve  years'  standing/* 
It  is  pretty  evident  that  one  of  the  Vice- 
Chancellors  has  been  sounded  and  found 
ready  to  accept  the  proposed  appointment. 
I«aU  probability  Si?  J.  L*  Knight  Bruce 
or  Sir  James  Wigram  has  agreed  to  dis- 
charge the  new  duties  in  addition  to  hb 
existing  ones.     Nothing  can  be  more  ere* 
dital^le  or  satisfactory.    As  to  the  maatera 
in  Chancery  we  are  of  opinion  that  their 
own  functions,  adequately  perfbrmedi  ana 
quite  enough  for  them.    Let  us  first  see 
an  end  put  to  the  delays  which  liave  made 
the  masters'  offices  in  Southampton, Build* 
ings  a  reproach  to  the  profession,  before  w« 
permit  tne  masters  to  indulge  their  ardour 
for. extended  occupation.     We  take  it  for 
^nted  that  no  master  emulous  of  a  place 
in  the  charity  board  contemplates  addi* 
tional  remuneration  in  respect  of  additional 
duties.     We  are  not  sure  of  this  however. 
But  we  consider  it  tolerably  certain  that 
the  House  of  Commons  will  disappoiat 
such  golden  expectations  if  they  in  reality 
exist. 

The  qualification  of  having  held  the 
place  of  Chief  Justice  in  Bengal  canonlj 
have  reference  to  Sir  Edward  Ryan,  a 
gentleman  whose  experience  and  repnta* 
tion  point  him  out  as  in  every  respect  fitted 
for  the  proposed  office. 

There  is  one  thing  to  be  kept  in  view  io 
following  up  these  appointments.  The  work 
will  be  very  considerable.  Three  oom* 
missioners,  having  no  other  duties  to  per^ 
form,  could  do  it  adequately  and  aatisfao* 
toriIy«  But  three  commissioners,  auob  oa 
seem  to  be  contemplated  bj  this  bill,  aronidl 
prove  eve  kmg  ,a.ftUure.  We  thinlr  it 
roost  desirable  that  one  of  the  Vioe-Cha^. 
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cellors  should  be  an  honorary  commis- 
sioner. We  .have  no  objection  to  one  of 
the  masters  in  Chancery  being  another. 
But  we  are  confident  that  the  third  com- 
missioner,  whether  he  is  to  be  Sir  Edward 
Ryan  or  "a  sergeant  or  barri|ter  of.  twelve 
years'  standing  at  the  ]east/'  will  soon  be 
overpowered,  if  he  is  to  rely  on  D»-«ilier 
aid  than  that  to  be  afforded  by  the  other 
two  judicial  volunteers  to  whom  we  have 
adverted. 

While  we  are  on  this  subject,  we  may 
observe  that  the  rejection  on  the  4tli 
inst.  of  Lord  John  Manners'  bill  to  repeal 
the  mortmain  act  is,  in*  our  judgment,  a 
topic  of  congratulation.  The  act  in  ques- 
tion, the  9  Geo.  2,  c.  ^6,  (improperly 
though  invariably  termed  the  mortmain 
•act,)  was  simply  an  act  preventing  gifts  of 
land  from  being  made  by  languishing  and 
dying  persons  to  purposes  of  charity,  and 
.  the  foundation  and  principle  of  the  prohi- 
bit bn  was  this,  that  persons  in  extremis  are 
apt  to  be  worked  upon,  by  spiritual  influ- 
ence and  by  their  own  terrors,  to  mak^ 
devises  of  their  lands  of\en  to  improper 
purposes,  and  almost  always  to  the  cruel 
disherison  of  their  natural  relations.  If, 
therefore,  a  man  is  disposed  to  be  charitable, 
the  act  says  let  him  make  his  gift  deliber- 
ately, while  he  is  in  sound  health  and  has 
thfe  full  use  of  memory  and  understanding. 
Let  him  do  it  in  such  a  way  as  to  show 
that  his  gifl  is  sincere,  not  ostentatious. 
Let  the  gifl  operate  to  the  diminution  of 
his  own  income  in  his  lifetime.  The  best 
"evidence  that  can  ordinarily  be  given  of 
genuine  charity  is  that  the  donor  suffers 
by  the  gift.     Posthumous  charity  is  often 

Spurious.  Wisely  therefore  has  the  statute 
iscouraged  it.  But  (so  fer  are  we  from 
tfedring  to  repeal  this  act)  that  we  should 
-wish  its  provisions  to  be  extended  to  per- 
sonal pfoperty  as  well  as  real  estate.  There 
appears  to  be  no  good  or  intelligible  reason 
for  allowing  a  man  arrived  at  the  threshold 
of  the  other  world  to  make  a  charitable  be- 
quest of  personalty,  when  by  the  act 
(fbunded,  as  we  conceive,  on  the  wisest 
policy)* he  is  precluded  from  making  a 
similar  devise  of  real  estate.  What  is 
lauce  for  the  goose  is  surely  sauce  for  ^the 
gander. 

'">\V.S  /  I  y  > . ,.  ,       — . __^ ^._ 

r— MfAMPiRTY  AS  UNDERSTOOD 
.  -^'  r  IN  CiQDRTS  OF-EQUITY, 

M^l^ti^MiCB  (lan  offlsDce  both  at  com- 
3air^^by  staiute)  is,  says  Lord 


Coke,  *<  when  a  roan  maintains  a  suit  or 
quarrel  to  the  disturbance  or  hindrance  of 
right,"  a  definition  which  would  apply  to  a 
pretty  extensive  section  of  all  the  litigatioD 
agitated  in  courts  of  justice.  In  another 
pbee  the  same^fre^i  authority  tells  us  that 
"  champerty  is  nhe  most  odious  species  of 
maiftittiMiBce."  What  then  is  champerty? 
The  definition  is  sot  given  in  the  abstract, 
but  by  an  illostratidn,  thus— "  Charoper- 
ters  be  they  who  move  pleas  or  suits,  or 
cause  them  to  be  moved  by  their  own  pro- 
curement or  by  others,  and  sue  at  their 
proper  costs  td  have  part  of  the  land  in 
variance,  or  part  of  the  gains."  Hence  the 
word  champerty  has  by  a  doubtful  etymo- 
logy been  said  to  be  derived  from  cam^ 
partitio.  As  if  I,  knowing  that  A.  had  a 
claim  to  a  certain  field,  were  to  say  to  A. 
"  Go  to  law  about  this  field,  and  I  will  de- 
fray the  expense,  provided  you  let  me 
have  a  part  of  the  field  as  my  remonera* 
tion."  This,  according  to  Lord  Coke, 
would  be  odious  conduct  on  my  part.  It 
would  be  the  worst  species  of  maintenanee. 
The  criterion  of  tlie  mischief  sought  to  be 
struck  at  ib  the  stipulation  to  liave  a  part 
of  the  thing  recovered.  Tlierefbre  if  I  ad- 
vance money  to  enable  another  to  carry  ort 
a  litigation  without  any  agreement  or  tro- 
derstanding  that  I  am,  in  the  event  of  suc- 
cess, to  have  a  share  of  the  booty,  this  will 
not  be  maintenance  or  champerty.  Sosa 
attorney  or  solicitor  advancing  money  for 
his  client  in  an  action  or  suit,  is  not  guilty 
of  maintenance  or  champerty.  Indeed,  if 
lie  were,  very  few  pmctttioners  would  be 
free  from  this  stain.  But  an  attorney  « 
solicitor  cannot  stipulate  for  coUateral  sd- 
vantnges.  He  cannot  stipulate  to  hate 
anything  beyond  his  just  professional  al- 
lowances. This  was  laid  down  very  clearly 
by  Lord  Eidon,  af\er  reviewing  all  the  au- 
thorities, in  Wood  V.  2>o«p««j,  18  Ves.  130. 
And  that  conclusion  was  deduced  by  him 
not  only  by  reason  of  the  principle  of  main- 
I  tenance  or  champerty,  but  also  on  the  ad- 
I  ditional  ground  of  the  impropriety  of  swch 
I  stipulations  between  parties  landing  in  the 
relation  of  solicitor  and  client. 

There  is  a  class  of  cases  (one  of  which 
has  recently  come  before  Vice- Chancellor 
Wigram)  in  which  the  objection  o^  main- 
tenance or  champerty  has  been  taken,  bat 
has  been  overruled  on  the  ground  that  tlie 
party  charged  has  «in  iii/ww/^  in  the  subject 
matter  of  the  litigation.  Thus,  suppoie 
the  right  to  an  estate  is  in  controversy,  and 
1  "have  a  mortgage  upn  It,  I  wn  in  that 
case  clearty  entitled  (and  very  Hkely  vl** 
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oecessarj)  to  lay  out  money  in  supporting 
the  right  of  the  mortgagor.  Interest, 
therefore,  in  the  subject  matter  is  always 
a  recognized  defence  to  the  charge  of  main- 
tenance or  champerty. 

The  case  before  Vice-Chancellor  Wigram 
was  that  of  Hunter  v.  Daniell,  which  will 
be  found  in  the  last  number  of  Mr.  Hare's 
Reports,  p.  420.  Several  proceedings  were 
pending  to  determine  the  title  to  certain 
lands  between  cartain  persons  claiming  to 
be  mortgagees  thereof,  and  one  party  who 
set  up  pretensions  to  a  title  in  fee  under  a 
settlement  paramount  to  the  mortgages. 
Id  this  situation,  another  party  claiming  to 
be  a  subsequent  mortgagee,  bargained  to 
purchase  the  interests  of  the  prior  mort- 
gagees, a  species  of  contract  coming  within 
one  of  the  definitions  of  maintenance  or 
champerty,  which  forbids  the  purchase  or 
obtaining  of  pretended  rights  to  lands,  but 
which  roay  be  entered  into  by  a  party  hav- 
ing an  interest  in  those  lands.  **The 
question  here,"  said  the  Vice-Chancellor, 
"is  not  whether  the  agreement  falls  with- 
in some  of  the  old  definitions  of  champerty, 
but  whether  it  amounts  to  champerty  in 
the  sense  in  which  at  this  day  champerty 
is  forbidden  by  law.  The  plaintiff,  the 
second  mortgagee,  has  bought  in  the  first 
mortgage -pending  the  suit,  and  now  openly 
seeks  to  have  the  benefit  of  the  suit  and  of 
the  proceedings  therein.  The  question  is, 
whether  this  is  lawful  or  not.  On  referring 
to  Hawkins*  Pleas  of  the  Crown,  (vol.  1,  p. 
456,  eighth  edition,)  I  find  he  has  a  section 
on  acts  of  champerty,  which  he  thus  heads  : 
— "  How  far  they  are  justifiable  in  respect 
of  an  interest  in  the  thing  at  variance." 
Under  this  head  he  says,  that  the  act,  al- 
though it  be  an  act  of  champerty,  is  not  ob- 
jectionable wherever  there  is  an  equitable 
interest  in  the  title  in  dispute.  The  case  of 
Findan  v.  Parker,*  appears  to  me  to  bring 
down  the  principle  to  the  present  time, 
that  a  person  having,  or  believing  that  he 
has,  an  interest  in  the  subject  of  dispute, 
and  bond  fide  acting  in  the  suit,  (for  it  goes 
as  far  as  this,)  may  lawfully  assist  in  the  de- 
fence of  that  suit.  I  think,  therefore,  that 
the  case  before  me  is  not  open  to  demurrer 
on  the  ground  of  champerty." 

POINTS  IN  COMMON  LAW. 

ACTION   OK   TBE   CASE   FOR    DBFACINO     A 
HACSK&T  •COAOAMAN-a   LIOBNC^ 

An  action  of  a  novel  description  was 


11  Mee.  &  W.  675. 


tried  at  the  tiisi  prius  sittings  in  Micbae}-. 
mas  Term  last,  and  baa  subsequently  been 
brought  under   the   consideration  of  the 
Court  of  Common  Pleas.* 

Brthc  Stat.  6  &  7  Vict.  c.  86,  "  for  Regulat- 
ing Hackney  and  Stage  Carriages  in  and  i&ear 
London,"  tke  registrar  is  authorised  -to  grant 
licences  to  drivers  of  hackney  carriages,  and  the 
proprietors  of  hackney  carriages  empkrjring 
sucn  licenced  drivers,  are  required  to  retain  the 
licence  of  every  driver  employed  by  them, 
whilst  the  driver  is  so  employed,  and  to  enter 
in  proper  columns  in  the  licence,  the  days  on 
which  the  driver  enters  and  quits  the  service 
respectively,  together  with  the  name  and  ad- 
dress of  tlie  eniployer. 

The  plaintiff  (Hurreil)  obtained  a  licence' 
under  this  act,  authorising  him  to  act  as  driver 
of  hackney  carriages  until  the  Ist  June,  1846, 
and  upon  entering  into  the  service  of  the  de- 
foidant  (ElUs,)  who  was  a  proprietor  of  a  hack- 
ney carriage,  delirered  the  hcence  to  the  defend- 
ant, who  retained  it  until  he  was  about  to 
dismiss  the  plaintiff  from  his  service.  The 
defendant  then,  as  stated  in  the  declaration, 
*'  wrongfully  and  unjustly  wrote  in  ink  in  and 
upon  the  said  licence,  certain  words  purporting  . 
to  give,  and  being  then  intended  by  me  defend- 
ant to  give,  a  chmcter  of  the  plaintiff  as  an 
unfit  and  improper  person  to  act  as  a  driver 
of  hackney  carriages,"  bv  reason  of  which  the 
licence  was  defaced  ana  damaged,  &c.  The 
plaintiff  under  these  circumstances  brought  his 
action  on  the  case,  and  the  defendant  pleaded, 
"Not  guilty,"  and  a  justification.  The  jury, 
however,  returned  a  verdict  for  the  plaintiff, 
with  71-  damages. 

The  case  was  brought  before  the  court 
upon  a  motion  in  arrest  of  judgment,  and* 
it  was  urged,  that  the  declaration  did  not 
show  that  the  plaintiff  sustained  any  injury- 
which  gave  him  a  legal  claim  for  compen- 
sation ;  or  if  it  did,  that  the  plain^ff  had' 
mistaken  his  remedy  in  point  of  form,  as 
the  action  should  have  been  in  trespass, 
and  not  in  case.  On  the  first  point  it  was 
contended,  that  the  declaration  was  bad  for 
not  disclosing  that  the  act  complained  of 
was  done  maliciously,  whereas  it  waSi 
merely  stated  that  it  was  done  <<  wrong- 
fully,'* which  was  consistent  with  the  fac^ 
that  it  had  been  done  accidentally  or  by 
mistake.  Then  as  to  the  form  of  action^ 
the  licence  was  the  property  of  the  driver, 
and  though  properly  placed  in  the  hands  of 
the  defendant,  if  he  defaced  or  injured  jt, 
that  circumstance  revested  the  pro- 
perty and  possession  in  the  driver.  In  the 
same  manner  as  the  right  of  possessiou- 
was  altered  where  a  party  to  whom  a  packw 

*  HurreU  ▼.  ^W»,  15  Law  Jour.  18,  C.  P. 
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age  of  gfiod$  <  wad  entrusied  luiro^gfutfy 

Tmdal,  C«  J.|v4bbugJtit  tbat  if  thet  4c- 
flendsfft/tW.theiictcomplajrted  of»  as  the 
jwy  tedf^Hifiili ^♦nfoftg^uUj  andtiojiisllyi" 
<tb4^^;rCQvtUl..b«  /IP  4ieoeMity  for  iu  fbtpty^ 
.4pn^,  n^licidiidly.  .:  6a|>pQ8e .  ihe-iUftkuhkt 
h^^yM^ited  Qui,,  Uie  Hceiioe^  aitogetlier, 
j(ir]0Al4tit  buve  been  poaubl^  t6  fcontindnhat 
jtbe^lKliamiff  w^fMMy^  Imdno^odwse:  bf 
^ti^n  ?  Then  as  to  the  o9>jeetion*8Utf  j^ted 
9i.to  the,  form  <or  totioh»  Jtfaid^;  J;,  ob- 
ecrved,  that  at  the  time  theacticomplaindd 
<)fi«i8  doae,  thejlcsfendafit,  and  notuhe 
pl«in/iif  fTQiiriglitfuUy  in.f»s»es«ipa>6r  the 
document*  The  notion*  under  these  oir- 
eum^tancefik  was  properly  brouglit  tn'^ase. 
AH  the  judges  were  of  opiiiKm  that  the 
ftction  was  maintauiable,  and  brought. in  u 
proper' forai.  Tke  rule  to  arrest,  the  Judg- 
a\^t  was.  therefore  refused. 


Pm/t  tn^CenMioii  Lmo\-*Lmc  6/  Atiwim^i. 


UIGHJ   QJP.    ASSIGJfEBS    TO    I.NTEREjif   AO- 
CRUJHa   AKTJStt    BANKUUfTCy. 

It  was  decided  by  the  Court  of  Com- 
Jnon  Pleas,  in  a  ease  reixirted  in  ilie  num- 
4ier  of  Messrs,  Manning  and  Gfainger's 
ileporlst  H-hicb  was  last  publrshed,»»  that 
ivbere  a  party  is  indebted  to  a  bankrupt 
■Ml  a  sum  bearing  interest,  the  assignees 
«Mly  Tecover  thfe  anibunt  of  interest  which 
iias  'accrued  subsequently  to  the  bank- 
Tuptcy^  although  there  has  been  no  express 
reservation  of  interest. 

The  fabis  upon  whieh  this  decision  was 
"founded  were  simply  as  follow  : — 

The  banktujits  were  bankers,  and  had  ad- 
Ttthced  the  defendant  by  his  agf  nt,  351/.  Tlie 
Migneesstied  for  the  recovery  of  this  sum,  and 
ted  a  v^dlct  for  392I.  18*.  6af.,  which  included 
41/.  las.  6rf.  allowed  by  the  jury  for  interest 
^mce  the  stoppage  of  the  hank.  Upon  a  rule 
to  reduce  the  amount  of  the  verdict  by  striking 
out  the  sum  awarded  by  the  jury  for  interest,  it 
was  contended,  th$t  the  defendant's  liability  to 
pay  interest  ceased  as  soon  as  the  bankers  be- 
came bankrupt.* 

The  court,  however,  observed,  that  as  an 
•official  assignee  was  appointed  immediately, 
and^  the  defendant  might  have  paid  the 
debt,  notwithstanding  the  bankruptcy, 
there  was  no  rpaspn  wliy  he  should  retain 


AhB'  G^>Mitwi8''itiioney  wttkottt  paying  ia- 
ilei^ti.  I  The  6  C^y  4i  eilJr  »-  68,  vested 
iiWUhe  Bijsigiii^e^^ll-li«e  TigUts.l>l'(He  bank- 
•rkipfs  ia  the  asbsbiiistMct'iitid^iiiple  teiim, 
aiiid'.ds  thetbaakefsiifpaM  iiS|TQ:becttieati« 
«tJedi, j»r!  irlt«lflqt«j»  if rthi^ jMi^j««  bfeeswe 
>biiaia'«p(g(dielr)'asslgAeei^J««#il'rinw  «eti* 
sled,  if  the  dcMtdaM*  d^siWd  to  escape 
titc  ^ymeitt  a(f<nttf regMi  fh  wiiaMr  daty  to 
W'dve  eSihe*  fdrward  biul  aisdalr^i  (he 
debt  dueby;hiiiii%o«tt)Gi'baTiki>  «U(£tiilieie 
grounds  Che  oetiia^iretee#  td't^hee'liie 
damages*  ■'  -^"'^  '-..■■"'itn  .  1  :  •  . 
'  • ^     '    •,    .  '    •')  )  • » '  fi       "  '  .  ■ 

LAW  OF' ATl^Oljr^EtS. 

ACTION  ON   A  JWOPPlJS«^ir.  W9II:.^Y«K  IN 
PfSCHABQSrOF  AN  A'^TQBNDeVe  fiU^U 

T»B  Statutory  enactment*  which  obf?a« 
an  attorney  ot^  sdlicitor  td  (telivet*  a  bmof 
his  fees,  cha^g^s  or  dbbdrtiedients,  one 
month  befbre  cdmitieiicin^  kitiy  action  for 
the  recovery  thereof, "is  otie  whidi,  bow- 
ever  desirable  ttin^y  be  foi^  chii  '^ret&n 
of  suitots,  very '  frt^queKitlf  jptdA^kk^  'itiore 
l)U:oh vetiience  ahd  in]iiiticet%<r  th^  attortrej 
or  bolicitor,  than  any  person'  .^ec^tttiitited 
with  Its  practical  vtrorking  Tcould  readily 
conceive.  W*  r^oicld 'ifcefeferetb^'findthe 
Judges  dedid«^dly  si^ttm^tfaeitiaelWft^f^st 
an  attempt  to  st**rfn'tli6llaW,;by'eJttending 
the  operation  6f  thf}^  hYtitiiotis  tind  ques- 
tionable pfovlsfOH  tdl  S^t^Htif^^  giVeti  td  an 
attorney  or  soHdtOt;  ilV*t6s|ifot  of  pro- 
fessional business;  "  !      '' 

The  point  was  raiiied  before  the  Court 
of  Exchequer,  on  demuWer,  hi  a  case 
lately  reported,^  aiVd  lAliy  notv  b^'stfid  to 
be  definitively  settled*;  '      • 

The  state  of  the  pleadi>i^g«  M  winch  tBe 
question  was  determmed  ii%s  as  fblfows : 
—The  plaintiff  hrdUght  uh  action,  i^ss- 


*  Pott  and  others,  assignees  of  Weathcrlev 
and  others  v.  Beavani  ?  M.  &  Gr.  604. 

-«ilf?^J- ?^*'*'  i  Bam.  &  Aid.  305, 
-yiwre  It  was  held  that  interest  cannot  be  added 
to  the  pnncipal  sum  so  as  to  constitute  a  good 
^^''^u\^^^^  debt,  was  the  only  case 
cited  on  behalf  of  the  defendant. 


•  6  &  7  Vict.  c.  >3.  The  ^Hh  t^t  enacts 
that,  "  from  and  after  the  passinf^  of  this  set, 
no  attorney  or  soUcitor,  nor  any  executor  or 
administrator,  or  assignee  of  anv  attorney  or 
solicitor,  shidl  coitimeiice'  or*  manntsin .  any 
iaction  or  suit  for  therecoVWj^  of  aayfeei, 
charges  or  disbursements  for  any  bosinesdose 
by  such  attorney  or  solicitor,  until  ibe  etpiri- 
tion  of  one  month  after  sueb  attorney  or  solioi* 
tor,  executor,  admtnistiatoRO<\  ass^:ate  of  sudi 
attorney  or  solicitor,  shall  have  delivered  t9  the 
party  to  be  chariged  tb^rewith,^  or  .s|»^  ^|  tlie 
post  to,  or  left  for  him  at  his  cpontiag-noQirt 
office  of  business,  dwellhlg.L6.bse,6rlastknovn 
place  of  abode,  a  Vrll  oti  Such'  1^  ehsi^  tf 
disbursements,"  subscfited  hj  tt^pro^hsod 
of  such  attopey  or  isohcijtor,;  «c.    , , . 

*»  Jeffreys  v.  Evans  and  others^;^  li  Mees.  « 


JRwiem:'Crgib't  J^gMfof  Mtid'Proptrt^. 
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Biimptil  on  4.pi«oiiii8sory  note  for  80/.,  made 
by  the  debn^ia,  pajrabfte  to  ihe  plaintiff, 
or  hit  oitier^lhrte  WKiitbMftier  dirte.  Xiie 
ihftwlaota^eod^  ifi4ub*t«iee4  ibal  jthe 
Qoie  wAfft  givefi  fisffc  IniMnaia^  dorie  ?hy  tk^ 
jfimuuifm  aaAtt^yneyvand  ihatilir  action 
wa«  brei«gU(  arkboui  ilia  jdeUvery^fja  aigned 
hSi  oiie>in^iiUip  bcforet  the  .boiriaioiceSu^at 
#^4be.«ttj|E^iCWfr9iy,rtA»lbe  (foim/af  the 
stfitate..6r«>u7  ¥iot.f0w^7^»i  •,(87.  The 
pWmiff.  ^emtoftadMlPo^bM  iplea*  tonnibe 
gl<mAi>Ai9^^  i^'jMfi'irwk.mk  aAfwenitaian 
action  on  a  promissory  note,  that  therflcfte 
was  given  in  respect  of  an  attorney*  bill 

not  pi^e^^^|^s^f^lj^?^^>i(f'^/^^^  defend- 
ant joined  in  demurrer. 
" '  <ki «h#pttri  dP¥>*r J^^flSrtdAnr  U^wafe  Wr- 
gu6d^ithal«r^^d^irfciy  oP>thb>ttMedM  not 

#W«*flpay/Wfftfiirflml7<i^PAt«^  W>P  a« 
lie  nptft  -irflR  4is^nqwr€rl,„ t)ie,,aMftrney 


hSstpry  has  been  excluded,  and  wfiatever 
has  been  abolished  by  statute,  but  V^itiains 
lA  force  in- -respect  to  past  transaclims,  haa 
•been,  nutioed  «ritU  breTvity,  an^  iv^hifn  he 
hasJnoor{ionited  the  effect  of  €he^  teal  priy- 
;perfcy  stamites  into  his  treatise, -be  has  etm- 
fiaedhis  ticws  of  the 'decfaie^'of  the 
cotitiis  ta  aucb  pbinta'  as  maybe  deemed 
8dltle(L  Those  whieh  ave  sttH  *inf  dioiibt 
haT«  been  noticed,  for  the  ptfrposie^i^hervr- 
<hig  the  statei  of, the  law<,  i^ithoiit  enteKrag 
intoldi^u^lon  o«l  4oiibtfu1  pointb  that  be- 
Ulohgito'otht^rtn^arkes;  '  '•  'm.'  ' 
i  itOmfiiiing  Dh«Work>oth«ottl^ary  M^ants 
»df  thof  practitioner,  'th^  dutlior  h^^  etidba- 
tiouredlto  emtM-ace  the  whble  dP  th^Law 
/>^  Real  iFpapertyS'Of  JtvhlL^  paitfeiulrfr  p^rla, 
•idnlyi  flitfe  conai^lerKi  itl  orher wotic^;  - '  >'  - 
:  iriDd9Jgariri{i>by  tMk^ti'eatiM^'tb'giVG'acon- 
jUsEtedijflaidi^iqBllpieie  tH^  oPt^ev  AiHiji^ct^ 
the  author  hf<SKiA(ied*af  lati^^ldrrtliygdtfiiedJL 


^^l^?^?ri«f^^ff?f  Wtt^lfitijiiAiW^^^^  .l„HKre|suitcd  io  its  comprehensive  character.    In 

m  ^\m^^m^^^li^<^ymAi  ^W9f^  im^  \  «*^e     «?eneral     outline    he     has    partially 

.iW^WfWoSHfyn.'PWi  l^ij?„iJtdi-!iAiff,.iVB*t  IV.iJ-  j-fWloVcHl'  \he  plaVi  orSii^  ^f^^**^  *^^\^' 
v^t^./J-,f^;^efnYl^ip«'fff>'/\*jy^  <yWhid6«-<i- !  (afreri<\4i'(Ts  aJrtjitgd'by  Sft  Willildm  Black- 
ii9J> .^y  ^fl?§<Mi,qf,|;h^,plphihili4^i5i  cQptaJned  ,*Mmc,).  wd  his  aiYJvij;rfd^hH.  tho^ matter  in 

Ml^filH^m^noy:H'ii\nv  -  m!i  ..  i  •>  ...  :  j *ucli c^dcr /i$. uwy  scr^Oito-;ivt?:^tri5^ar'and 
'^heiWWf*  U|flMglw,t^)rVqs^,p(V!iit^«>df^f#tm«?l^  of .  theJiev^rar.|Toint8,  and 


fence  to  an   action  upon^ih^^^^atv- '  .The 

W«P  t»  b<f.,pfif^^i?HK,  bm  pQt..ifjtfHiy 
fV^.  tWV45„a  J^QHdlwJ'.bi.U  f<iM:.:iI#e.!afbt. 
Instead  of  plead ing,.|p  .the  i9C^(iofV>  the 
,F<>pcr'«omp;5e:#».  ^hf  .def<3ndant  wai»,  to 
baveapiVi^di^p  ^^^  .th^^  pdajntiflTs  bill,  and 


f^jpin.qonseiqfueiiit  iiearings  dd*  tihe  jaftpofl^nt 
,bM>l^i>'Qf  Uw<>  to' .!V(bich  \beifr«atlae  4^ 

;  ,;,iTl]K)  >sUH«le»on  .the  Thmsfer  irf  Pro- 
p^fQ'y  (tbou^  passei  hdc-  iii>  tke*  aession* 


plea, jin^,  j^ljcJf^fQfje  tt^f>j]Ji^4,afl[Qrd^4''"'Ae-^ha^J>c«n  .liiflfly  hfrtkiad^'waihi^the  )a$est 


derisions  in  their  appfioprnie  plabiaft 

,.Mf,.C*-irt>b'.anitlhe.'.  subjpct'of  tbd  Con- 
veyancing: S)l»»tttes.of  V>oc)at«'«asaion  re- 
fers to  his  *vPrece(Jent8jn.(Jjop>;ay|in<WPg»** 
'and  his  "DJgest  ;^nd  Index  pf  aU.the  Sta- 
tutes." '.    As   tWi&  v/ork  is  deaign«d  for  a 

-  ^  ,^,.,^,^„  .^.^  .,„^  ^_, _  ^,  ,  Icomplrti?  treatise  on  the  Law  of  Ileal  Pro- 

^J"' W«fl<ifti'w«s.:fla.IHi,j7n^nt  of  the  sum  I  periy  in  all  its  hrimchc3»  wc  felionM  have 
found  due  on  mxatlon.  Upon  tlicse  con- 1 pretcrred  /IkU  tlYo  stcriittcs  of'the  Inst  ses- 
si<i^rat,i4Qs,, ,j[^d<jpient .  w  as  gi^/cu  fur  .tl>e  |  sfion,  ns  well  nfyi'ctu\i  the  morfc  of  prr.Cticeof 
plaiMtiin,..  .,„.',.,,,  /t    ?  -'  •    'irnnsfVn-f!M^  ri*n]  jMopcrty,  as  the  rules  and 

.      ,  ,.,    r.     ...    1-  ,    '     ,  princi|)lcj*  of  the  law,  s»houid   have   been" 

•stated  and  (O.nmcntcd  upon;  but  the  isicti' 
i  of  the  last  session  arc  likely  to  be  so  little. 
I  o|>erative,  thai  probably  Mr.  Crabb  deemed 
I  them  unnecessary  to  notice.      •' 

The  (bllowinjy  anulysis  wil^'fehow  tl>e 
scope  ar.(!  method  of  treating  tli'e  subject. 

'Hie  1st  Book  states  the  *  Nature  of 
Real  Pro;:crty  in  General ;  and  is  thus 
subdivided:  — 

1.  Distinction  heti\ecn  realty  and  personalty  s 
•2.  Corporeal  hereditaments;  3.  Incorporeal 
hereditaments. 

The  2t\\  Book  relates  to  Tenures; 
and  the  topics  are  thus  clasisified  : — 


KOtlCES*  Oy  NivW  13()0KS. 


in- ait  iU  htan^hes^  including  fkc  tvf?/ 

him    DbriSfo^fS  t>f   the    Courts.      By 

GEOnfiE'CnA'i^n;  Esq.',  Barristerat-Law. 

.    lii^*wp  voluojcs,      London  :    Maxwell 

.    ASoii,  lH4b,.:.rp,.7i^4,  1209- 

Thtt'%dt4t  iiWtn  designed  A>f  practi- 
cal uyljty,  Mt.  Crabb  has  confined  his 
labours  to  (he  law  in  fts  present  state.    Its 
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.1.  Of  the  nature  of  tenuras  in  ffenend;  2< 
Modern  free  tenures;  3.  Copyhold  and  other 
base  tenures. 

The  3r4  Book  treats  of  l^tales ;  and  is 
thus  arranged  :~- 

*  1.  Estates  in  general;  2.  Estate  in  fee 
nmple;  3.  Estate  iir  fee  tail;  4.  Estates  for 
life;.  5.  Estate  for  years ;  6.  Estate  at  will  from 
year  to  year,  or  at  sufferance ;  7.  Equitable  es- 
tafes ;  8.  Estates  on  condition ;  9.  Estates  in 
coparcenary ;  10.  Estate  in  joint  tenancy  ;  1 1. 
Tenancy  in  common ;  12.  Estate  in  remainder; 
13.  Estate  in  terersion;  14.  Customary  es- 
tates. 

Tlie  4th  Book  concerns  Titles  to  Things 
Real : — namely, 

1.  Title  in  general;  2*  Title  gained;  3.  Title 
lost 

The  5th  Book  concisely  treats  of  Injuries 
to  Things  Real,  and  their  remedies  : — 
viz. 

1.  Injuries  to  things  real;  2.  Remedies  for 
the  injuries  to  things  real. 

Such  is  the  general  scope  of  this  elabo- 
rate work ;  and  we  shall  take  an  early  op- 
portunity oC  noticing  some  of  the  views 
which  it  contains  of  the  recent  alterations 
of  this  branch  of  the  law: 


New  BUb  in  ParUammt* 


NEW  BILLS  IN  PARLIAMENT. 


MKTROPOLITAN    BUILDINGS. 

By  the  7  &  8  Vict>  c.  84,  one  of  her  Majesty's 
principal  secretaries  of  state  was  empowered  to 
appoint  two  persons,  being  of  the  profession  of 
an  architect  or  surveyor,  to  be  official  referees 
of  metropolitan  buildings  for  the  purposes  of  the 
act,  and  from  time  to  time,  as  he  should  think 
proper,  to  remove  such  official  referees,  and  in 
their  place  to  appoint  other  persons  so  quali- 
fied; and  the  Commissioners  of  her  Majesty's 
Woods  and  Forests  were  authoriaed  to  appoint 
a   registrar  of   metropolitan  buildings,   who 
should  hold  his  office  during  the  pleasure  of 
the  said  commissioners ;   and  it  was  enacted, 
that  the  determination  of  such  two  official  re- 
ferees* or  of  9ne  of  them  with  the  assent  of  the 
said  registrar*  as  to  all  or  any  matters  referred 
to  them,  should  be  binding  on  all  parties  to 
such  reference ;  and  that  any  matter  required 
or  permitted  to  be  done  by  the  official  referees 
might  be  done  by  either  of  them  with  the  as- 
sent of  the  registrar,  unless  express  provision 
to  the  contrary  should  be  made,  and  if  done 
by  any  one  of  them,  with  such  assent,  should 
be  as  valid  and  effectual  as  if  done  by  both  of 


them ;  and  by  the  act  the  oflkial  rsferMS  wbb 
prohibited  from  acting  as  suryeyors^  and-evcry 
person  being  or  beeonung  oommiaiioiier*  re* 
ceirar,;  Btewacd  (NT  agant  of  angr  ovnetof  i 
within  the  limits  of  dss  a€^ 
from  hoMing  the  olfiee  either  of  oflicial  rtime 
or  of  registrar  under  the  said  act. 

The  present  biH  recites,  that  ^e  duties  and 
qualifications  for  office  of  the  registrar  of  afr^ 
tropoliUn  buildings  are  of  a  duiracter  adully 
distinct  from  the  duties  and  qnd&iicatioaa  for 
office  of  the  official  referees,  and  it  would  oa»» 
duce  to  the  more  satisfactory  execution  of  the 
recited  act  if  there  were  three  official  referees, 
(all  of  them  being  of  the  profession  of  a  sur- 
veyor or  architect,)  and  the  acts  and  awards 
of  such  three  official  referees,  or  of  any  two  of 
them,  were  made  as  valid  and  binding  as  if  the 
same  had  been  done  or  made  under  the  autbo- 
rity  of  the  recited  act  by  the  two  official  refenas 
thereby  authorized  to  be  sqipointed,  or  by  one 
of  them  with  the  assent  of  the  said  registrar: 
and  for  the  purpose  of  obtaining  persons  duly 
qualified  to  discharge  functions  of  official  re* 
ferees  without  increase  of  charge  to  the  poMic 
or  the  localilies  comprised  within  the  limiU  of 
the  recited  act,  it  is  expedient  to  relax  in  mmr 
nei  hereinafter  mentioned  the  piohibiticm  and 
disqualifications  appertaining  to  the  office  of 
official  referees  under  the  said  recited  act. 
It  is  therefore  proposed  to  enact — 
1.  That  it  shall  be  lawful  for  one  of  her  Ma'! 
jesty's  principal  secretaries  of  state  to  appoint  a 
person,  being  of  the  profession  of  an  arahitect 
or  surveyor,  to  be  an  dfficial  referee  of  metro 
politan  buildings  in  addition*  to  the  official  re* 
ferees  authorized  to  be  appointed  by  the  recited 
act»  and  from  time  to  time,  as  he  shall  tlunk 
proper,  to  remove  such  additional  official  re- 
feree, and  to  appoint  any  other  person  qualified 
as  aforesaid  in  his  place ;  and  every  official  re» 
feree  to  be  appointed  under  the  authori^  of  this 
act  shall  make  the  same  declafstion  ot  official 
fidelity,  and  have  the  same  duties,  powers^  an* 
thority  and  jurisdiction^  and  be  suoject  to  the 
same  rules  and  regulations  (save  as  hereinafter 
varied  or  relaxed)  as  if  the  said  recited  act  had 
authorized  the  appointment  of  three  oflkial  re- 
fet^es,  and  the  official  referee  appointed  undor 
the  authority  of  this  act  had  been  appointed 
official  referee  under  the  authority  of  the  recited 
act. 

2.  Tko  oficial  r^enes  may  oc^— That  all 
acts,  matters  and  things  by  the  recited  act  re* 
quired,  directed  or  permitted  to  he  done  by  the 
oflicial  referees  of  metropolitan  buildingBtOr  by 
one  of  anch  official  referees  with  the  assant  oi 
the  registrar,  may  be  done  by  the  official  re- 
ferees appointed  and  to  be  appointed  under  the 
authority  of  the  recited  act  and  of  this  act,  or 
by  any  two  of  them  :  and  that  the  acts,  certifi- 
cutes,  awards,  orders  and  determinations  of  a^ 
two  of  the  said  official  referees  shall  be^as  vaUo, 
binding  and  effectual  as  if  the  same  had  htm 
done,  signed,  made  or  determined  by  all  thf 
said  official  referees ;  and  the  assent  of  the  said 
registrar  of  metropolitan  buildings  shall  not  be 
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required  to  givo  eAetto  tk»:  same;    and  the 
assent  of  the  said  re^^istrar  shall  not  render 
vsdid  any  act,  certificate,  awaffd»  o? der  or  deter- 
mination, done,  signed  or  made  by  one  only  of 
tbfrsaid  official  referaea,  wkich  woukl  not  be 
vaEd  without  such  asseat 
;  3.  That  notwithstauding  anything  in  the  re- 
cited act  to  the  contrary  contained,  It  shall  be 
lawfnl  for  one  of  her  Majesty's  principal  secre- 
taries of  Btate,  if  ^d  so  long  only  as  he  shall 
think  proper,  by  any  writing  under  his  hand, 
to  permit  and  authorize  any  one  or  more  of  the 
persons  who  for  the  time  oeing  may  hold  the 
office  of  official  referee  to  act  as  surveyor,  either 
alone  or  with  any  partner,  or  by  an  agent ;  and 
fio  person  shall  be  ineligible  or  disqualified  from 
holding  the  ofHce  of  official  referee  by  reason 
of  his  continuing,  to  act  as  a  surveyor  with  such 
permission   as  aforesaid,  or  by  reason  of  his 
being   or  "becoming    commissioner,    receiver, 
steward  or  agent  for  or  on  behalf  of  any  owner 
of  houses  or  land  within  the  limits  of  the  recited 
act,  provided  the  fact  of  such  person  being  or 
becoming  such  commissioner,  receiver,  steward 
or  agent  be  notified  to  one  of  her  Majesty's 
principal  secretaries  of  state,  and  licenced   by 
mm  in  writing,  before  such  person  be  appointed 
or  continue  to  act  as  official  referee ;  but  it  shall 
not  be  lawful  for  any  person  holding  the  said 
office  to  act  as  official  referee  in  the  case  of  any 
bmlding  or  matter  in  which  he  shall  be  em- 
ployed as  architect  or  surveyor,  or  where  he 
shall  be  the  commfessioner,  receiver,  steward  or 
agent  of  any  person  interested  in  such  building 
or  matter ;  and  if  it  shall  happen  that  more  than 
one  of  the  said  official  referees  shall  be  employed 
as  architect  or  surveyor  as  to  the  same  building 
or  matter,  or  shall  be  the  commissioner,  receiver, 
steward  or    agent    of   any  person  interested 


to  rf  wwMiatoihipi  aa  thr.  said.  coisniinMien 

shall  think  fit, 

4.  Ofices  wcaai.— That  if  any  official  referee' 
shall  act  a»-8unreyor,  either  alone  or  with  any 
partner,  or  by  an  agent,  or-  as  o^niniissioiier; 
receiver,  steward  or  agent  for  or  ow  behalf  of 
any  qwbw  of  hottses  or  land  within  the  limits 
of  the  recited  aet»  without  th&  license  and  con* 
sent  in  writing  of  one  of  her  Majesty's  princi7> 
pal  secretaries  of  state,  or  shall  con'dnue  to  act 
as  surveyor,  either  alone  or  with  any  'partner, 
or  by  an  agent,  or  to  act  as  snch  commissioner^ 
receiver,  steward  or  agent  as  aforesaid^  after 
such  license  and  consent  shall  have  been  with- 
drawn or  shall  have  expired,  then  be  shall  cease 
to  be  qualified  to  hold  the  office  of  official  ra^ 
feree,  and  thereupon  such  office  shall  be  vacant> 
without  prejudice  nevertheless  to  any  acta  done 
by  him  in  his  capacity  of  official  referee,  so  far 
as  other  persons  are  affected  thereby. 

5.  Salaries  of  the  three  official  referees  not 
to  exceed  in  the  whole  3,000/*  a  year. 

6.  Contributions  to  be  paid  to  the  conaoH- 
dated  fund  and  salaries  paid  thereout. 


DK AINAGE  OF  SETTLED  ESTATES. 


ORDERS  OF  THE  COURT  OF  CHANCERY.  , 

March  4th,  1846. 
Whereas  by  an  act  of  parliament  made 
and  passed  in  the  session  of  parliament 
held  in  the  8  &  9  Vict.,  intituled  "  An  Act 
to  alter  and  amend  an  Act  passed  in  the 
3  &  4  Vict.,  intituled  •  An  Act  to  enable 
-...™u  a.  .J,™  o.  auy  per«un  .„,ere»..u ,  tbc  ownersof  Settled  estates  to  defray  the 
therein,  or  if  any  disagreement  or  difference  of  expenses  of  draining  the  same  by  way  oi 
opinion  shall  arise betweecn  any  two  official  re-  mortgage,'"  it  was  amongst  other  tmngs 
ferees  who  shall  act  as  to  such  building  or  I  enacted,  Tliat,  for  simplifying  the  proceed- 
matter,  not  being  employed  as  architect  or  sur-  j  \^g^  under  the  said  act,  and  rendering  the 
veyor,  or  as  commissioner,  receiver,  steward  or  |  g^^^^g  inexpensive,  it  should  be  lawful  for 

llf w  f7  Pfi;«^%^«t«««^?^  ^^'^«V"V ''  M  I  the  Lord  High  ChanceHor,  with  the  assist- 
he  lawful  for  the  Commissioners  of  her  Ma-r  r.L     i5i     ^        r4u^  n^iu  f^^  H'm«» 

iesty's  woods,  forests,  land  revenues,  works  and '  a^^e  of  the  Master  of  the  Rolls,  from  time 
buildings,  from  time  to  time,  upon  the  report  to  time  to  make  such  orders  and  provisions 
of  the  official  referees  or  any  one  of  them,  or 


upon  the  application  of  any  person  interested  in 
the  matter  in  dispute,  to  authorize  one  or  more 
competent  persons,  being  of  the  profession  of 
an  architect  or  surveyor,  to  be  special  referees 
in  respect  of  such  particular  building  or  matter, 
either  in  conjunction  with  the  acting  official  re^ 
feree  or  referees,  or  alone,  as  the  case  may  re- 

anire ;  and  every  speciad  referee  aathorized  b}' 
le  satd  commissioners  shall,  as  to  the  particu- 
lar building  or  matter  for  which  he  is  autho- 
rised, have  the  same  power,  authority  and 
duties  as  if  he  had  been  appointed  an  official 
referee  under  the  authority  and  for  the  general 
^uiposcs  of  the  recited  act ;  and  it  shall  be  law- 
ful for  the  said  commissioners  to  assign  to  every 
such  speeial  referee  such  part  of  the  remunera- 
tion of  the  official  referee  or  referees  who  shall 
be  disqualified  as  aforesaid  from  aetiag  as  to 


f: 


as  he  might  think  proper  for  the  facilitat- 
ing the  mode  of  application  to  the  courti 
and  of  the  proceedinga  before  the  Master 
or  otlierwise:  And  whereas  the  Right 
Honourable  John  Singleton  Lord  Lynd- 
hurst.  Lord  High  Chancellor  of  Great 
Britain,  has,  with  the  assistance  of  the 
Right  Honourable  Henry  Lord  Langdal«^ 
Master  of  the  Rolls,  and  for  the  purposes 
in  the  said  act  mentioned,  thought  proper 
to  make  the  following  orders  and  provisions. 
Now^  therefore,  it  is  ordered  by  his  Lord- 
ship the  Lord  High  Chancellor,  with  the 
assistance  of  his  Lordship  the  Master  of 
the  Rolls,  That  all  applications  made  to 
this  court  pursuant  to  the  said  aet»  and  all 
proceedings  to  be  had  thereunder,  shaU  be 


auch  pacticiilar  building  or  matter,  or  otherwise:  ^jj^jg  ^^j  conducted  in  the  manner  directed 
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bj  the  several  orders  and  provisions  herein* 
mer  aet  forth ;  viae. 

.  L  Any  person  entitled  to  land  witliin 
the.  meaning  of  the  said  act  may  present 
to  the  Lord  Chancellor,  or  to  the  Master 
of  the  Rolls,  a  petition  in  the  form  herein- 
after set  forth,  with  such  variations  as  the 
nature  and  circumstances  of  the  case  may 
ffsquire. 

I  (Form  of  Peiitum.) 

In  the  matter 

and 
In  the  matter  of  the  act  (8  &  9  Vict.  c.  56),  &c. 
To  the  Right  Honourable  the  Lord  Chancellor, 
'  or  the  Right  Honourable  the  Master  of  the 
Rolls. 

The  humble  petition  of  ^.  ^. 
Sheweth, 
That  the  lands  herein-after  mentioned,  viz. 
I4^c.  ijfc,  4^.]  are  now  vested  in  your  petitioner 
as  tenant  for  life  [or  otherwise  in  some  other 
ebaraeter  described  in  the  act'],  and  that  your 
petitioner  claims  to  be  entitied  to  make  perma- 
nent improvements  in  the  said  lands,  by  »uch 
means  as  are  in  the  raid  act  mentioned,  and  to 
cause  the  expense  of  making  the  same  to  be 
made  a  charge  on  the  inheritance  of  the  said 
lands  under  the  provisions  of  the  said  act. 

That  the  said  lands  are  in  the  actual  occupa- 
tion of  C.  D.f  who  hath  consented  in  writing  to 
this  application. 

Your  petitioner  therefore  prays.  That  your 
petitioner  may  be  at  liberty  to  make  per- 
manent improvements  in  the  said  lands, 
by  the  means  in  the  said  act  mentioned,  or 
some  of  such  means,  and  to  cause  the  ex- 1 
ponse  of  making  such  improvements  to  be ' 
made  a  charge  on  the  inheritance  of  the  • 
said  lands  under  the  provisions  of  the  said  j 
act,  or  that  ^our  Lorasbip  will  make  such  | 
other  order  m  the  premises  as  your  Lord-  j 
ship  shall  seem  meet.  '  | 

And  yonr  petitioner,  tee,       (Signed)  J.  B, 
I  hereby  consent  to  this  petition. 

(Signed)  C.  />.,  oocupving  tenant  of  the 
lands  aoognt  to  be  improved. 

IL  The  petitioner,  in  any  such  petition 
presented  to  the  Lord  Chancellor,  is  to 
mark  the  same  at  or  near  the  top  or  upper 
part  thereof  with  the  name  of  one  of  the 
Vice-Chancellors. 

IIL  The  Master  of  the  Rolls  in  the  case 
^any  such  petition  presented  to  him,  and 
the  Vice- Chancellor  with  whose  name  any 
such  petition  presented  to  the  Lord  ('ban- 
-cellor  shall  be  marked,  may,  upon  con- 
sideration of  such  petition,  and  without  any 
attendance  of  counsel,  solicitor,  or  peti- 
tioner thereon,  if  he  shall  so  think  i^t,  mnke 
an  order  on  such  petition  to  the  effect 
fbllowing,  or  to  such  other  like  effect,  with 
such  variations  as  the  nature  and  circum- 
stances of  the  case  may  require. 


DrwMVf  ^  MtM  BsMm. 


{Fbrmtf  Order.) 

Data 

In  the  matter  of,  &c« 
and 

In  the  matter  of  the  act  (8  &  9  Vict  c.  56),  itc. 

Upon  consideration,  &c.  of  the  petition,  &c^ 
it  is  ordered,  that  it  be  referred  to  the  Master 
in  rotation  to  inquire  and  state  to  the  comt 
whether  the  petitioner  is  eatiUsd  in  posseesion 
to  the  lands  m  the  petition  menliooed«  or  aay 
and  which  of  them,  withm  the  meaning  of  the 
said  act  of  parliament,  and  whether  the  said 
lands  are  in  the  actual  occupation  of  C  D.  io 
the  said  petition  named ;  and  if  so,  under  what 
title,  and  whether  the  said  C.  D.  has  consented 
in  writing  to  the  said  petition,  and  to  the  im- 
provements proposed  to  be  made  under  the 
provisions  of  the  said  act  ?    And  if  the  Master 
shall  find  that  the  petitioner  is  so  entitled,  and 
that  the  said  C.  D.  is  in  such  occupation,  and 
has  80  consented,  let  the  Master  further  inquire 
and  state  to  the  court  what,  if  any,  other  per- 
sons  or  person  are  or  is  entitled  to,  or  interested 
in,  the  said  lands,  or  any  of  them,  in  remainder 
or  reversion,  or  by  way  of  mortga^i^e,  chanr^,  or 
otherwise ;  and  the  jietidoner  is  to  be  at  liberty 
to  lay  before  the  Master  proposals  for  makioK 
permanent  improvements  in  the  said  lands,  bv 
any  such  means  as  are  in  the  said  act  meotioDeo, 
and  to  set  forth  in  such  proposals  the  nature 
and  extent  of  such  iraprovcincnls,  and  the  er- 
timated  expense  thereof,  and  the    estimitad 
value  of  the  permanent  improvements  proposed 
to  be  made  :  And  the  Master  is  to  inquire  and 
state  whether  such  proposed  improvements  aie 
permanent  improvements  witiiin  ihs  meaning 
of  the  said  act ;  and  if  so,  what  will  bs  the  ex- 
pense of  maltinp;  the  same,  and  what  will  be  lie 
value  of  such  permanent  improvements  ?  and 
whether  it  will  be  beneficial  to  all  persons  in- 
terested in  the  said  lands,  that  such  permansnt 
improvements  should  be  made  under  the  pnw 
visions  of  the  said  act  ?     And  the  M^^ier  >s  to 
require  such  evidence  to  bs  prpduc?d  befrfe 
him,  and,  if  he  shall  thiuk  ptopj-r,  is  t^  cau  c 
such  surveys  of  t!ie  said  lands  to  be  mad-%  £•♦ 
shall  appear  to  him  :o*be'  Hecesv-ary  to  ena^i« 
him  to  make  a  satisfactory  rC|K>rt  on  tl*e  Hvaun 
hereby  referred  to  hira. 

IV.  The  Master  to  whom  the  8i\ul  re^ 
ference  may  be  made  is  to  require  proof  of 
the  deed,  will,  or  other  instrument  iinder 
which  the  petitioner  chums  to  be  entitled 
Lo  the  lond,  and  of  the  manner  iii  whicb 
the  petitioner  claims  title  umler  the  same, 
but  he  is  not  otherwise  to  require  proof  U* 
the  title  to  the  land. 

V.  'J'he  Master,  rf  he  shall  think  it  ne- 
cessary, for  the  due  prosecutioh  of  the  re- 
ference, inay  direct  the  petitioner  to  serve 
any  other  person  interested  in  the  land 
with  notice  of  the  proceeding's ;  and  such 
person,  so  served,  may  afterwards  attend 
such  proceedings  as  a  party  thereto :  but 
if  such  person,  being  so  served,  shall  de» 


^^nNdia^^^^f'SeWaii^Btiiffke. 
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clifiejDr  nqgleciPWk?lfe*if  ^drsn!^nt  to  sucll 
notice,  the  Master  jxiay,  proceed  inllUUb* 
5ence,  and  he  is  to  stAfeltlte-^Jdifne'lri' his 

fiiade^.l!pr-;:a5y  &pcciiU  dkecUqu*,.  pr  fj)r 
ie&^oe  tb  s4at&  auy  special  .Qireiiuidtaacef, 
tftubhlog'^einmnwg  referred  I©  feiniv  and, 
?f  Jifei%lfall^'^ydtelVe  an V  such  bpdclal'  cti- 
^jttiDi^^^'or  s^^^  iff'td'  sure  the 

/rqpori.. .  p,,,,  ,,  „,::.,. , .."/  .. ''.  /■..;', . 

..•)yiL..Th&.'pro«eedJi)g<|  upon  tlio.refer- 
^eDc^-avdtto  be/combctjsd  a4:feordii)g,to..t])e 
.Sfen*w)*>r«le«  .^nd  j-cnrdefs  of  the .Court«f 
Chaffeety,  feo^  fir  jai'  they  are  coasFstertt 
<?ith  tflesc" briers/  \  '  '  , 
..  yitt;  The  Master'3  report.'is'to'beftfed 
h\.m§,  rfii>prt  qIBcc.  , .,    ..'   .'.,/'      , . 

<i^»'AnyiV^r39n:iat;ei:e$l^ed  La  .the  lapd 
il^'ibitiiin^fonrteeadays  after,  the  6)iogaf 
*he  i*ep*rt,-t«»^'be  at  Hbei^fy  lo  petition  the 
iiotd  'Clianc^lbr'  ifi  \6rwe  the  rfefe^eiice  w«te 
lii'We  b)f  Mni  or '  aWy  Vicfe-Chanc^IW>r/  tVr 
ilie  Master  of  the" -Rlpas,  \n  caie  the  refer- 
ence w^s  uaad^.by-hifli,,  lli^t  such  report 
.may  bq  reviiM^ed*:.       r  «  .  / 

■  X4  if  suoh'petitidii  alialLbe  preaeoted, 
the  JQjiJg^,;  by  whowi  the  reference  was 
made,  is  tcj  take  the  wn\e  into  his  cJonsi- 
d^ratiQn ;  and^  if  he  shall  so  thihk  fit,  he 
may  dispose  thereof,  either  by  dismissinpf 
the  8ao)e,  pr  by  r^f^vjiug  t,he'  rpatier  back 
40  the  94aster  with  or  .without  apeclal  di- 

TOCtfOtlB.        .     . 

XI.  The  judge  considering  such  petition 
that  the  Master's, rdport  wiay  not  be  con- 
^rmcd,  way  direct  ahy  person  interested 
to.^tend,  aind  may,  if  he  shaU  think  it  ne- 
cefiwjry,  but  not  otherwise,,  direct  the  same 
to  be  argued  by  coua^l  la  open  court  or 
otherwise. . 

^  XIL'  I'fa  reference  back  to  the  Master 
18  raa4[^, '  the  proceedings  ire  to  be  as  oi> 
tK(»  original  reference. 

XII 1.  Iff  no  petition  that  the  report  may 
he  re VI wed,  is  presented,,  the  person  whb 
has  obtaineit  the  report  may,  aftei*  the  ex- 
piration of  fourteen  day  s  fVoni  the  filing  of 
th^.regort^j  present , a  petitioh  '/dr  its '  coii- 
firmatjion   and  ter  leaVe  lo'  riiakb  ihc  ^>ro- 


'^tJpns  fis'  the /nature  antl  circumslinces 
<>nne  paseVmay  Vcquire.     " ''  ' 


In  the  matter  of,  &c.  -'^'^ '  .  -  »»i  ^  »^  "-  'J'  ♦ 
l)t^<l^  iif^Iit  ifauQnoihJo  tha  X.«nl  Chairellpr 

>,'jIWl^-  ,,,^,.,  ,   J„;  .  /??;>*.'*    •.  t  ,.M  -t  Oh; 

,,,..       i;^luitpbkp2^,Uipj)of,&c.  .^   .^^^..^., 
Sheweth, 
That  in  pursuance  ^f  ^n  order  made  iri'this 
matter,  bearing  dslte  'the  ^*  day  of 

Mr.  the   Master  to  ^dbaas  iti^Qi^aid 

matter  was  referred,  has  made  his  rbpart,  bear- 
ing date  th»/  .'  -  day'Df  :-.  ,  »ii»Bdfor 
tha  raftsOQi^.tiieTeiAiBt^tQd.h^  fPfiQd  i^ef/f^ffffe 

That  the  said  report  has  been  filed  ia  ftUaiKa-* 

port  Officaxof!  thisifCaufl^f  as^d  that  no  special 

appUcation  has  been  made  to  revi^>v  t^^:£aine. 

Your  t^Htlioiian'  tlustefidre,    huiiibly.i;praya 

yo«|r-'LordNl&p^  that 'tibe. said  report  m^ 

09'  con€rmed  absoktsly^  and  tiiai/  your 

petitioner  maj  be  autlionsed  to  make  audi 

permanent  improvemants  as  ars.certiiiQd 

m  the  said  report^  under  ihe  pcoYiaiooa  ^t 

'  f   the  said  acti*        ^  —        ••    ^'    -    "^ 

*  XlV.Oii  the  pi;qseatation  of  «^ch.,Ias^t- 
mcniioned  petition,  ehe  judge  by  w4^n  tlie 
reference  was  made  Ib  to  ecmsider  the 
same,  and  is  to  dispose  lliereof  by  c4«firm- 
ing  the  report  and  giving^  the  perniiV^ioh 
asked,  or  by  referring^  the  matter  baclc  to 
tho  Ma^er,  or  bydismissioo;  the  petition, 
or . otherwise!  as  the  justice  pf  the  case  may 
require. ..  i 

XV.  On  the  conaideratiiwi  of  awch  last- 
mentioned  petition  the  judge  may  require 
the  attendance  o\*  the  persons  interested; 
and,  if  he  shall  think  it  necessary,  but  not 
otherwise,  may  direct  the. matter  \o  be  ar- 
gued by  counsel  in  .^pea  cawt  or  other- 
wise. 

XVI.  The  order  cortfinning  the  report 
may  be  in  the  form  fbilowing,  with  such, 
if  any,  variations,  ^s  tlie  nature  and  circjum- 
atapcea  of  the  c^s^ma^  r.equire.,  \^/-  ,  ./. 

Date  .  ■  ■'  '    ■  -*  j 

In  the  matter  of 

and 
In  the  matttnrof  the  act  (8  &  9  VicU  c.  53),  itg. 

Whereas  did  on  the  May  bf 

'  prefdV  1m  petition  to  tha  RijKbt 
Honourable  .  '  tberaby  setting  ibrib,  and 

prayiag^that.he  might  beat  liberty  to  m^e 
peripanent  inoprovement^  in  the  lands  therein 
mentioned,  under  the  provUions  of  the  said  act; 
and  thereupon  his  Lordship,  on  consideration 
of  the  matter  of  the  bM  petition,  did,  by  his 
order,  dated  the  day  of  refer 

It  to  the  Master  to  taske  the  inquiiiea  thernn 
mentioned  ^aan^^in  punuancoof  the  said  order* 
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Drainage  of  SetOed  Bitatei. 


Ac  said  Master  has  made  his  report,  dated  the 
day  of  and  the  said  report 

was  duly  filed  in  the  Report  OflSce,  on  the 
day  of  and  no  application  has 

•been  made  that  the  same  may  not  be  con- 
firmed :  And  the  said  A.  B.  doth  now,  by  his 
petition,  pray  that  the  same  may  be  confirmed, 
and  that  he  may  be  at  liberty  to  make  such 
pennanent  improvemrats  as  are  specified  in  the 
said  report,  under  the  provisions  of  the  said 
•ctj  his  Lordship,  on  consideration  of  the 
matter  of  the  said  petition  and  of  the  said  Mas- 
ter's report,  doth  hereby  order  that  the  said 
report  be  confirmed,  and  that  the  said  petitioner 
be  at  liberty  to  make  such  permanent  improve- 
ments in  the  said  lands  as  are  in  the  said  re- 
port mentioned^  under  the  provisions  of  the 
said  act. 

XVIL  The  Master  by  whom  the  report 
was  made  may,  upon  production  to  him  of 
the  order  confirming  the  same  and  giving 
leave  to.  make  the  improvements,  deliver 
to  the  party  who  has  obtained  such  order  a 
certificate  to  the  effect  and  in  the  form 
herein-after  stated,  with  such  variations  as 
the  nature  apd  circumstances  of  each  caie 
may  require. 

{Form  pf  CerfificaU.) 
Date 
In  the  matter  of 

and 
In  the  matter  of  the  act  (8  &  9  Vict.  c.  66),  &c. 

Whereas  iReciie  1st,  the  Order  of  Rtferencej 

2d,  the  Report  J 

3d,  the  Order  confirming  the 

Report,  and  authorizing  the 

improvements  to  be  made.'] 

Now,  therefore,  I  the  said  Master,  in  pursn- 

Mce  of  the  said  act,  do  hereby  certify,  that  any 

perton  advancing  money  for  making  the  said 

•permanent  impnovments  .specified  in  my  said 

report  will,  upon  its  bting  made  to  appear  to 

me  that  such  money,  Co  the  amoont  specified 

m  my  said  report,  has  been  fully  expended  in 

making  the  said  improvements,  or  in  paying  the 

expense  of  obtaining  the  authority  of  this  court. 

become  and  be  entitled  to  a  charge  on  the  m- 

bentance  of  the  land  for  the  repayment  of  the 

njoney  advanced,    with  interest;    but    such 

charge  m  to  be  subject  to  the  terms  and  condi- 

tions  provided  by  the  said  act,  and  before  the 

same  ^n  become  effective  the  amount  of  money 

Cicpended  as  aforesaid  is  to  be  stated  by  me  by 

way  of  endorsement  on  this  certificate. 

^  XVIII.  Such  certificate  is  to  be  made 
m  duplicate,  and  one  copy  thereof  is  to  be 
filed  in  the  report  ofiice,  and  the  other  copy 
thereof  it  to  be  delivered  to  the  party. 

XIX.  Upon  the  applicationof  any  party 
to  whom  such  certificate  may  have  been 
granted,  the  Master  may  inquire  what 
suiTis. of  money  have  been  bofid  fde  and 
truly  expended  in  making  such  permanent 


improvements  in  the  said  land  as  are  men- 
tioned and  certified  to  be  proper  in  his 
said  report,  and  in  defraying  such  expenses 
as  are  in  the  said  act  mentioned,  and  upon 
what  terms  as  to  interest  and  repayment 
by  instalments  the  money  was  advanced ; 
and  the  Master  having  duly  inquired  rato 
the  matter,  and  being  satisfied  by  proper 
evidence,  may  make  an  endorsement  on 
the  said  certificate  to  the  effect  and  in  the 
form  herein-afler  set  forth,  with  such  Tari- 
ations  as  the  nature  and  circumstances  of 
each  case  may  require. 

{Form  of  AdsrsesMn/.) 

Whereas  it  has  been  alleged  before  me  tint 
the  flum  of  £  being  the  whole  [or  pan] 

of  the  sum  of  £  mentioned  in  my  report 

recited  in  the  within  certificate,  has  been  ex- 
pended in  making  such  improvements  and  pay- 
ing such  expenses  as  are  therein  mentioned,  I 
have,  pursuant  to  the  liberty  given  to  me  by 
the  said  act,  inquired  what  expenses  have  been 
incurred  in  and  about. the  application  to  the 
court,  and  making  the  necessary  surveys,  Taloa- 
tions  and  estimates,  and  also  what  sums  of 
money  have  been  actually  expended  in  audi 
improvements;  and  evidence  as  to  such  ex- 
penses hath  been  laid  before  me,  and  I  have 
duly  considered  the  same ;  and  I  do  hereby  state 
ana  certify  that  it  hath  been  made  to  appear  to 
me  that  the  sum  of  £  hath  been  fully  ex- 

pended in  manner  aforesaid  in  such  oroeii— t 
as  aforesaid,  and  the  sum  of  £  for  im- 

provaments  by  drainage,  warping,  irrigation,  or 
embankment,  and  the  sum  of  £  for 

improvements  by  the  erection  of  bnildiiiga: 
And  I  do  hereby  further  certi^  that  the  nid 
several  sums  amount  in  the  wnole  to  the  amn 
of  £  and  that  the  same  was  ^w-  were] 

advanced  on.  &c.  [or  a/  mok  several  times  emd 
in  ike  several  smms  kereim-efter  set  forth  ^  «ir. 
4*0.  «•]  and  that  such  several  sums  are  to  be  re- 
paid, with  interest  after  the  rate  of  per 
centum  per  annum,  hj  such  equal  annual  m- 
Btalments  as  are  herein-after  mentioned,  vis. 
&c.  &c. 

XX.  The  endorsement  is  to  be  made  in 
duplicate,  and  one  copy  thereof  is  to  be 
written  on  the  party's  certificate,  and  de» 
iivered  to  him  ;  the  other  is  to  be  filed  and 
annexed  to  the  copy  of  the  certificate  filed 
in  the  report  office. 

XXI.  All  orders  made  by  the  Master  of 
the  Rolls  or  any  Vtce-ChaiioeUor  are  sub- 
ject to  be  discharged  or  varied  by  the  Loid 
Chancellor  on  petition  to  bim  for  that  pur- 
pose. 

(Signed)    Lyndhurst^C. 
Lanodalb,  M.  1L 
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SCOTTISH  MERCANTILE  LAW  AND 
PRACTICE, 


BILLS  OP  EXCHANGE. 

In  this  and  a  fewr  following  papers,  some  il- 
.  lustratior.6  will  be  offered  upon  points  of  Scotch 
mercantile  law  and  practice,  with  which  it  is 
iioportaDt  that  English  solicitors  who  have 
clients  coDnected  with  Scotland,  should  be 
familiar. 

In  the  prcMnt  paper  it  is  desired  to  direct 
attention  to  a  few  remarks  upon  Scotch  Bills  of 
Exchange, 

An  Enf^rlish  bill  of  exchange  and  a  Scot- 
tish bill  of  exchange  are,  in  their  value  to  the 
holders,  two  very  different  things.  They  are 
the  same,  indeed^  up  to  the  moment  when  the 
protest  is  taken  and  completed,  but  at  that 
point  the  difference  begins.  The  creditor  in 
the  English  bill  cannot  enforce  his  claim  but 
by  an  action  at  law ;  the  creditor  in  the  Scotch 
bill  requires  no  such  tedious  machinery.  The 
Scotch  bill  becomes  by  a  simple  and  cheap 
process,  a  warrant  for  execution,  both  against 
the  debtor's  person  and  against  his  chattels. 

The  process  by  which  this  end  is  effected  in 
Scotland  is  that  of  registration.  A  general  re- 
cord of  protests  is  kept  at  Edinburgh,  for  Scot- 
land ;  and  besides  this  general  record,  a  register 
of  protests  is  kept  for  every  one  of  the  thirty- 
three  counties  of  Scotland.  The  creditor  in  a 
dishonoured  bill,  if  he  desires  to  have  execu- 
tion upon  it,  causes  the  protest  to  be  recorded 
in  one  of  those  registers,  and  upon  this  he  re- 
ceives an  attested  copy  of  the  protest,  to  which 
is  annexed  a  warrant  of  court  authorising  ex- 
ecution. 

The  value  to  the  creditor  in  a  Scoctch  bill  of 
exchange  may  be  illustrated  by  a  short  contrast 
between  two  debts ;  the  one  a  debt  constituted 
by  a  Scottish  bill  of  exchange,  and  the  other  a 
Scotch  debt  which  is  due  on  an  open  account, 
or  arises  from  a  course  of  dealing,  without  being 
constituted  by  a  bill. 

Mode  ofmfwcmg  payment, 

1.  'Ilie  creditor  in  a  Scottish  bill,  as  above 
eiplained,  has  only  to  protest  his  bill,  and  to 
record  the  instrument  of  protest,  and  a  copy  of 
the  instrument  of  protest  given  out  by  the  re- 
gistrar, contains  a  writ  of  execution  against  the 
aebtor's  goods  and  chattels,  as  well  as  against 
Ws  person. 

On  .the  other  hand,  the  creditor  in  an  open 
aeeount  due  in  Scotland,  cannot  enforce  his  debt 
Qoless  by  instituting  an  action  at  law. 

Sunty  in  the  actum  at  law. 

2.  The  debtor  in  a  Scotch  bill,  may  attempt 
to  stay  execution  on  it  bv  bringing  the  action  at 
law  called  a  suspension,  but  the  courts  will  not 
^W  him  an  opportunity  of  proving  his  case, 
luitil  he  has  presented  satisfactory  sureties,  who 
Wome  bound  along  with  him  tor  the  amount 
^tbe  bill  and  interest,  and  the  costs  of  suit. 
The  debtor  in  an  open  account  due  in  Scotland, 
is  entitled,  when  his  creditor  raises  an  action  I 


against  him  for  the  debt,  to  defend  it  without; 
presenting  any  surety. 

Defence  to  the  action  at  law. 

3.  In  all  such  lawsuits,  the  creditor  in  the 
Scottish  bill  enjoys  other  very  impoilant  ad- 
vantages over  the  creditor  in  the  open  account. 
The  creditor  in  the  bill  becomes  the  defendant 
in  the  action  of  suspension,  and  is  entitled  to 
stand  on  the  merits  of  the  bill,  leaving  to  the 
debtor,  who  is  the  plaintiff,  the  burden  of  mak- 
ing good  his  case  as  behest  may.  The  creditor 
in  the  account  must  himself  become  the  plain- 
tiff, and  on  him  rests  the  burden  of  proving 
his  case,  while  the  debtor  stands  merely  on  the 
defensive.  In  the  action  for  staying  execution 
on  the  bill,  frivolous  pleas  are  barred,  not  only 
by  the  necessity  for  presenting  sureties,  but 
likewise  by  the  relative  position  of  the  parties ; 
the  bill  itself,  for  example,  being  sufficient /irtm(f 
facie  proof  of  the  exact  sum  due,  and  of  the 
exact  time  at  which  it  is  payable.  In  the  action 
for  enforcing  payment  of  the  account,  the 
debtor  has  full  facilities  for  urging  frivolous 
and  groundless  defences,  such  as  those  which 
arise  from  disputing  the  sum  due,  or  the  term 
of  payment. 
Limitation   of  actions  on    Scotch   bills    and 

accounts. 

4.  The  Scottish  bill  does  not  suffer  limitation 
(or,  as  the  Scotch  law  calls  it,  prescription)  in 
so  short  a  time  as  the  Scottish  open  account, 
llie  term  of  limitation  (or  prescription)  for  the 
Scottish  bill,  is  six  years  from  the  time  when 
payment  is  demandable :  for  a  debt  dne  on 
open  account,  or  arising  out  of  a  course  of  deal- 
ing, the  Scottish  limitation  (or  prescription)  is 
only  three  years  from  the  close  of  the  account. 
The  Scottish  prescription,  however,  differs  ma- 
terially from  the  limitation  introduced  by  the 
English  statutes.  In  Scotland,  the  prescription 
does  not  bar  the  creditor  from  bringing  his 
action,  or  enforcing  execution ;  it  only  confines 
him  within  certain  narrow  limits  in  proving  his 
case ;  it  just  prevents  him  from  succeeding  in 
his  action  unless  he  shall  prove  both  the  con- 
stitution and  the  subsistence  of  the  debt  by 
either  of  these  two  modes  i— First,  by  the  ac- 
knowledgment in  writing  of  the  debtor  or  his 
representatives,  after  the  period  of  prescription 
has  elapsed ;  or,  Secondly,  by  the  oath  of  the 
debtor  or  his  representatives. 


EXAMINATION  PRIZES. 


To  the  Editor  of  the  Legal  Observer, 

Sir, — Having  noticed  a  paragraph  in  one 
of  the  newspapers  to  the  effect,  that  the  subject 
of  granting  certificates  of  proficiency  to  those 
deserving  of  them  at  the  legal  examinations 
had  been  again  mooted  amongst  those  in  au- 
thority, I  am  induced  to  address  you  in  favour 
of  the  plan,  being  myself  a  sincere  believer  that 
it  would  have  a  beneficial  effect,  and  tend 
greatly  to  raise  the  standard  of  the  profession. 

The  reasons  on  which  I  found  my  beUef  are 
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-chiefly  these :— That  candidates  (at  least  if  they 
wished  to  distinguish  themselves)  would  have 
to  use  far  greater  diligence  than  at  present  is 
considered  necessary  in  preparing  for  their  ex- 
amination, and  therefore  would  acquire  greater 
proficiencjr.  And  I,  moreover,  think  it  exceed- 
ingly unfair,  that  a  candidate  who  has  passed 
his  examination  with  credit,  should  he  rated 
equally  with  him  who  has  ju.^'t  scraped  through. 
And  again,  not  only  the  candidates  but  attor- 
neys in  practice  would  feel  the  benefit  of  the 
plan,  for  they  would  be  enabled  to  choose  with 
far  more  certainty  than  they  can  under  the  pre- 
sent system,  young  men  of  sufficient  pro- 
ficiency for  clerks  or  junior  partners. 

The  custom  of  granting  rewards  to  merit  is 
very  old,  therefore  I  am  not  asking  for  the 
introduction  of  a  new  and  untried  theory — but 
am  seeking  that  a  system  which  has  stood  the 
test  of  ages,  and  ever  been  found  beneficial 
where  properly  applied,  should  be  extended  to 
our  profession.  I  need  only  mention  the  uni- 
versities as  an  instance,  (for  it  would  be  su- 
perfluous to  name  further  authorities,)  where  it 
has  met  with  complete  success,  and  I  contend, 
tluit  there  is  nothing  so  essentially  different  in 
the  effect  of  our  examination*!  that  would  pre- 
vent its  equally  succeeding  with  usi 

A.  C. 

[We  noticed  this  subject  in  our  number  of 
the  28th  Februar}',  p.  379.  We  cannot  learn 
that  there  is  any  probability,  at  present,  of  in 
«tituting  any  examination  prizes  ;  no  doubt 
due  notice  will  be  given  of  any  change  in  the 
course  of  proceeding. — Ed.] 

.CIRCUITS   OF  THE   COMMISSIONERS 

FOR  TUB  RELIFP  OV 

INSOLVENT  DEBTORS. 

Summer  Circuits^  i84G. 
iioMP.  cincCiT. 
Henry   Re  veil  lUynolds,   Esq.,  Chief  Comniis- 

8(ouer. 
Kent,  at  Dover,  Tridiiy.  July  3. 
At  the  City  and  County  of  tbeCity  of  Canterbury, 
Monday,  July  6. 

Ktiiij  at  Mjidstone,  1'ucsday,  July  7. 

SitsHTf  at  Leires,  July.  S4. 

llertfortlshiri,  »t  Hertford,  Friday,  July  SK. 

UIDLAND   CtltCt'IT, 

John  Greatltead  Hnrns,  Esq.  Commissioner. 

EsUXf  at  Chelmsford,  Tuesdny,  June  f3. 

K»seT,  ai  Colchester,  Wednesuaiy,  J^une  24* 

Suffolk^  nt  Ipswich,  Thursdny.  June  25. 

yorj'otkt  at  Yarmouth,  Saturday,  .luiie  27. 

Norfolk^  at  the  Castle  of  Norwich.  Monday,  June 
29. 

At  the  City  and  County  of  Norwkl-,  the  same 
day. 

Norfolk,  at  f.ynn,  Wednrsdsiy,  h\\y  I. 

Siijfi^lk^  nt  Bury  St.  Idmnnds,  rhuiadjiy,  July  ?. 

Cumbritfgrthii  fit  w  Cambridj^e,  t'ridiiy*  July  .1. 

liunlUf^damhiref  iit  Huntingdon,  baturdiiv,.  July 
4.  -  ' 


JJerf/arJ«ftir«,  at  Bedford,  Monday,  July  6. 

BuctinghomJ,ire,  at  A  vlesbory,  Tuesday,  July  7- 

NorfkamptonihiTe,  at'  Northampton,  Thursday, 
Julr  9.  J       T  I 

yorthamptottifthe,  at  Peterhoroogh,  Saturday,  J  «»y 
11. 

Ihtllatidshire,  at  Oaliham,  Monday,  July  1»-  ^ 

LinrolusUre,  at  Lincoln,  Wednesday,  July  1:^.     • 

Nottinghamshire  at  Nottingham,  Friday,  July  17. 

At  the  Town  and  County  of  the  Town  of  Noiimg- 
ham.  the  same  da  v. 

Derbyshire,  at  Derby,  Monday,  July  20. 

Leicener^Ure^  at  Leicester,  Wednesday,  July  22- 

IVartrichhiie,  at  Coventry,  Thursday,  July  25. 

Wartrickshire,  at  Warwick,  Friday.  July  V4. 

S'ropshiie,  at  01d»»ury.  Saturday,  July  25. 

Waruicks'dre,  at  nirraingham,  Monday.  Julr  27. 

At  the  City  and  County  of  the  City  cf  Lichfield. 
Tuesdnv,  July  20. 

Stafn-dshire,  at  Stafford,  Wednesday,  July  29. 

bh'ropshtre,  at  Shrewsbury,  Friday,  July  31. 

NORTHERN  CinCDIT. 

William  John  Law,  Esq.,  Commissioner. 

Yorkshire,  at  Sheffield,  Tuesday.  June  9. 

Ytn-k^hiie.  at  Wakefield,  Thursday,  June  11. 

At  the  Town  and  County  of  the  lown  of  Kingstao 
upon- Hull,  Tuesday,  June  16.  r  v  j. 

At  the  City  and  County  of  the  Cilj  otiorif, 
Wodnesdny,  June  17.  , 

Ynhihire,  at  the  <*asile  of  York,  the  same  day. 

YorLihire,  at  llichmond,  Saturday,  June  20. 

Durham,  at  Durham.  Monday,  June  2?^.         ^ 

At  the  Town  and  County  of  the  Towp  o/Ner- 
castle-upon.  Ix  ne,  Wednesday,  June  24. 

Northumherhnd,  at  Newcastle-upon-Tyne,  tke 
same  day. 

Cumherlatid,  at  Carlisle,  Friday,  June  20. 

Westmoreland,  at  Appleby,  Monday,  June  29. 

U'estmiuetami,  at  Kendal,  Tuesday,  Jund  50. 

La M r«s'( ire.  at  Lancaster,  Wednesday,  Julyl. 

Laneinhire.nt  Liverpool,  Wednesday,  July*. 

Cheshire,  at  tlie  CasUa  of  Cbeshare,   Saluidsy, 

"/t  the  City  and  Coui»ty  of  tbe.pUy  of  Chester, 
the  same  day.  v  .    -« 

f/iiiuAiie.at  Mold,  Monday^July  13.  , 
Denbijihshire,  at  Uuthin/Tuesday,  July  14. 
Merionethshire,  at  Dolgeaiy,  Thursday^  July  16. 
Angietty,  at  Beaumntif,  Tuesday- July  21. 
Carnarvfrashue,  at  CarnuTTOn,  W'ednesdpyr /«»•/ 

*  M^migomeryihire,  at  WVlsh  Pool,  Saturday,  J«*y 


25. 
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sournenK  ciicotr, 

/Darid  Pollock,  E«q.^  Commissione. 

Berhhire,  at  Readinfc,  Saturday.  Ju»a  13. 
Oxt^rdekirei  at  Oxford,  MoadM',  iwie  15. 
WafceateftUir^^  at  Worcester,  /Wednssdaj,  JuH 

Herefordshire^  at  Hereford,  TUttraday,  Jaiia  18. 
lUdHcrMit,  at  PresWigne.  Satiivday.  Jaaa »• 
nrei.kiMek*hire,  at  Rrecoa,  &loo(l«V<  Jun*«*. 
CiirwmihtnshirB,  ai  Carmarthen,  VVeUuasdiij^i»» 

Cardiganshire,  atCaidigap,  Thuraday,  J aas «5. 
Vembrole^iire,  a|L  HaverfordweM^  Saiurdsy*  Jooa 


27. 


CiamoriLanhhire,  al  Swnnsea,  Tuesday,  JuV, *>• 
CUimorg,inshi'rc,  »t  C'Hrditf,  Thuraday,  July  *• 
,      Afnnmolthhhhc,  at  Monmouth,  Saturday,  July  « 
atoueeytenhirs,  at  Gboucosier,  ^Htlay,  Jiilf  l^« 
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At  tbe  City  and  Cofinty  of  the  City  of  Bristol, 
Monday,  July  13. 

Somerset sitire,  tt  Bath,  Tuesday,  July  14. 
Somerset  if lire^  at  Taunton,  Thorsdav,  July  16. 
Cornwall,  at  Hodmin,  Tucst^jy,  July  21. 
Devonshire,  at  Plymouth,  Wednes  !uy,  July  2?. 
Dtvonthire,  at  tbe  Caatle  of  Kxeter,  Friday,  Julv 

At  the  City  and  County  of  the  City  of  Exeter,  the 
;>«me  dny. 

Dose'tihire,  nt  Dorchester,  Monday,  July  87, 

H'i//%'.«re,  at  Salisbury,  Monday,  July  29. 

At  the  Town  and  County  of  the  Town  of  South- 
urupton,  Friday,  July  Si.   ' 

^iouihamptnn,  at  Winchester,  Monday,  August  S. 


ANALYTICAL  DIGEST  OF  CASES 

RCPORTBD   IX   ALL  THE    COURTS, 

I^rom  Ut  November,  1845. 

CTommon  Sato  Gourtfi. 
[Sec  l8t,  Congtniction  of  Statute?,  p.  333 ; 
•ind.  Grounds  of  Action  and  Principles  of  the 
Common  Law,  p.  358;  3rd,  Pleadings',  382 ; 
4lh,^Evidence,  403 ;  5th,  Practice,  411.] 

Wh  BANKRUFTCY.^ 

ACT   OF   BANKRUPTCY. 

A  trader  having  overdrawn  his  banker's  ac- 
count to  the  extent  of  864/.,  promises  a  ^aran- 
teefor  550/,  and  assigns  all  bis  property  to  the 
bankers  by  a  d^ed,  in  which  1000/.  is  stated  to 
be  due,  and  which  contains  a  power  of  sale 
iipon  non-payment  of  that  sum  on  demand,  but 
no  8tipulatioa«/or  fiu-ther  advances,  though 
further  advauces  are-  in  fact  made :  Held,  an 
act  of  baokruptcy*  Lindon  v.  Sharp,  6  M.  & 
0. 895. 

Cas^a  cited :  Uaxter  v.  Pritchard,  I  Ad.  &  E. 
456 ;  3  N,  &  M.  638 :  Rose  ▼.  Haycock.  1  Ad 
&  E.  460,  n;-  i  N.  &  M.  645  ;  Twyiie's  case. 
.»Cq.  Kdp.  806.;  Kdwarda  v.  Harbon.  «  T.  R. 
'^t\  Mttrtindale  t,  Booili,  3  t'.  &  Ad.  498; 
Manton  v.  Moore,  i  T.  R.  67  ;  Reed  r.  Blades, 
J  T«ant.  212;  Wordall  y.  Smith,  t  Campb. 
f^'i\  Ji^rman  v.  Woolloton.  3  T.  R.  618; 
l»«*^!inton  v.  Gill.  3  T.  U.  6?0,  n.;  Kidd  ▼. 
RawIin8on,«  li.  &  P.  59  ;  Latimer  v.  Bataon, 
4  B.  &  C.  65« ;  7  Donrl.  &  R.  106  ;  Manfon  v. 
Moore,  7  T.  R,7«  ;  Steel  v,  Broun,  1  Taanf. 
•'^l ;  Reed  r.  Wxlmot,  7  Ring.  577  ;  5  M.  & 
K  ^SSrBeniotf  y/lhornbiU,  7  Taunt.  149; 
2  Marrfi.  497  5  Sfeirard  ».  Lombe.  1  Brod.  &  B. 
506;  4  J.  B.  Moore,  ^81 ;  Thornton  v.  Hnr- 
f  reare,  7  East,  544;  Worseley  ▼.  I)e  Mattos, 
1  Bufr:  467  r  Wilson  ▼.  I>ar  «  Burr.  897 ; 
ComjMOD  r.  Bedford,  l  W.  Bla.  Sdf ;  Uxr  r. 
SWnnor,:«  W.  Bhi.  996;  Hassell  r.  Simpaon. 
I'Doii'/l.  89,  n.;  Butcbtr  r.  Eaato.  1  Dou^l. 
«94;  Eckl.ardt  r.  Wilson  8  T.  R.  140;  Tap. 
P«ds»  V.  Barj^ess,  4  East,  250;  Newton  v. 
CI»aj«|or,7  ^Urt,  138 ;  Do|B  d.  Lloyd r.  Powell, 

'  N'o  report  has  b^en  published  since  No- 
J[en4>er,  of  Decisions  in  the  Couri  of  Review. 
Jtte  cates  here  notjced  are  from  the  Common 
•-»«•  Courts. 


5  B.  &  C.  308 ;  8  D.  &  R.  35  ;  Bolcberley  v. 
Lancaster,  1  A.  &  E.  77  ;  S  N.  &  W.  383; 
Siebert  ▼.  Spooner,   1  M.  &  W.  714;  Tyrwb. 

6  Gr.  1075  ;  «  Gale,  Exch.  135;  Poller  r. 
Walker,  1  M.  &  G.  686  ;  1  Scott.  N.  B.  668  ; 
WhitireU  V.  Thompson,  1  Esp.  N.  P.  C.  68; 
Baxter  v.  Pritchard,  1  A.  &  E.  456 ;  3  N .  &  AJ . 
638  ;  Rose  v.  Haycock,  I  A.  &  E.  460.  n. ; 
3  N.  &  M.  644  ;  Harwood  v.  Bartlett,  6  N.  C. 
61  ;  8  Sc.  17  ;  Twvne's  case,  3  Co.  Rep  80,  b.; 
Whitwell  f .  Thompsoh,  1  Ksp.  N.  P.  C.  68  ; 
Rose  r.  Ilnycock,  1  A.&  E.  460.  n.;  3  N.  & 
M.  644 ;  Baxter  r.  Pritchard,  1  A.  flc  E.  456  ; 
3  N.  &  M.  638  ;  Harwocd  v.  Bartlett,  6  N.C. 
61  ;  8  Sc.  171  ;  Oom  v.  Bruce.  12  Ea8t,2«5  ; 
Hcmijr  V.  Staniforth.  5  M .  &  S.  122  ;  Birdwood 
r.  Raphael,  5  Price,  593  ;  Brewer  v.  Sparrow, 
7  B.  At  C.  310;  1  Mann.  &  ilyl.  2  ;  Dutton  ?. 
Alorrison,  17  Ves.  19?. 

BANKRUPTCY. 

Bail  bond. — A  bail  bond  given  upon  an  ar- 
rest on  a  writ  of  capias,  i^ssued  under  1  &  2 
Vict.  c.  110,  8.  3,  was  set  aside  for  a  variance 
between  such  writ  and  the  paper  served  on  the 
defendant  as  a  copy  of  the  writ.  Copley  r. 
Medeiros,  7  M.  &  G.  420. 

Cases  cited  :  Smith  v.  Pennell,  2  Dowl.  P.  C. 
654;  Richards  v.  Uispmil,  9  M.  &  W.  459; 
1  Uowl.  N.  S.  384;  Plock  v.  Pacboir,9  M.  Sc 
W.  342 ;  1  riowl.  N.  S.  381  ;  Biltoti  v.  Clnf- 
perlon.  9  M.&  W.  473;  1  Dowl.  N.  S.  386; 
and  see  Yeates  v.  Cbujiman,  3  N.C.  262;  3 
Scott,  648. 

-  ESTOPPEL. 

Certain  timber  which  was  deposited  in  the 
name  of  ^.,  the  importer,  in  the  West  India 
Docks/was  sold  by  him  to  B,  B,  aftennurds 
contracted  to  sell  the  timber  to  C,  who  ac- 
cepted a  bill  for  tbe  amount,  B.  ^ivintr  him  an 
invoice  of  the  timber  and  a  delivery  order.  The 
dock  company  refused  to  deliver  the  timber, 
except  upon  an  order  from  A,  C  became  bank- 
rupt without  having  obtained  such  an  order ; 
and  the  bill  was  dishonoured. 

Held,  that  there  had  betn  »o  eon8tnicti\  e 
delivery  to  C,  so  as  to  put  an  end  to  B.*b  lien 
on  the  timber  for  the  pnee. 

Held,  also,  that  B,  was  not  estopped  by  hav- 
ing given  a  delivery  order,  from  aisputing  the^ 
operation  of  such  -order  as  a  constructive  de-' 
livery  of  .t^e  titnber.  Lacking  ton  v*  Atk^top, 
7  M.  &.  G.  360. 

Cases  cited  :  Dixon  v.  Yevtes,  5  B.  ft  All.'Sl3 ; 
2  Nev.  &  Mann.  177  ;  2  M  3t  G.  ftOJ';-  4  M.  & 
G.  1082  ;  Townlpy  v.  Crump,  4  A.' ft  E.  58; 
5  Ner.  ic  M.  606;  HarmAn  v.  Aoderson,  2 
Campb.  243.;  Withers  r.  Lt89,4  Caropb.  237  ; 
llolt,  18;  Lucaa  v.  Dorrien,  7  Taunt  ^8; 
1  J.  B.  Moore,  29. 

EXECUTION. 


See  Partner. 

MSSSBNerBR. 

The  messenger  to  a  fiat  in  bankruptcy  ap- 
pointed by  the  commissioners  under  the  6  G. 
4,  c.  16,  8-  27,  may  be  removed  by  the  assigneep* 
Robson  V.  Jonassokn,  7  M.  &  G.  351. 

Cases  cited  :  Hignber  t.  Purser,  2  C.  ft  M«  209; 
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4  Tyrwii.  41 ;  Pa^e,  ax  psrCa,  1  Rom,  S  ;  17 
Ves.  69;  1  Christ.  B.  L.  195;  Sly  ▼.  Steren- 
800.  2  C.  &  P.  464. 

JURISDICTION. 

C»«t9.— The  pltdntiff,  bein((  a  debtor  to  a 
bankrupt's  estate,  was  summoned  to  appear  and 
be  examined  before  the  district  court  of  bank- 

Xy  in  which  the  fiat  was  prosecuted  ;  but, 
ng  to  come,  was  arrested  by  the  defend- 
ant, the  messenger  of  the  court,  under  a  warrant 
of  the  commissioner,  and  brought  up  in  custody 
to  be  examined.  He  thereupon  submitted  to 
be  examined,  and  at  the  conclusion  of  his  ex- 
amination, the  commissioner  said,  that  he  was 
"discharged  on  payment  of  the  costs  incurred 
in  bringing  him  up,"  and  a  memorandum  to 
that  efiect  was  indorsed  on  the  warrant.  The 
defendant,  in  consequence,  detained  the  plain- 
tiff until  the  costs  incurred  in  bringing  him  up 
were  taxed,  and  paid  by  him,  under  protest. 
Held,  first,  that  the  above  memorandum 
amounted  to  an  order  to  detain  the  plaintifif 
until  the  costs  were  paid. 

Secondly,  that  the  commissioner  had  no 
jurisdiction  under  the  Bankrupt  Ads  to  make 
such  an  order,  and  would  have  been  liable  to 
the  plaintiff  in  an  action  of  trespass  for  the  im- 
prisonment under  it,  and  therefore  that  defend** 
ant,  who  must  be  assuiiied  to  have  known  of 
such  want  of  jurisdiction,  was  also  liable. 
Semble,  that,  if  the  commissioner  had  had 
jurisdiction  to  commit  the  plaintiff,  the  defend 
ant  would  have  been  protected,  though  he  had 
no  warrant  under  the  nand  and  seal  of  the  com- 
mwsioner.  fVatton  v.  BodeU,  14  M.  &  W.  57. 
Cases  cited :  Monria  v.  Sloper,  Willes,  90 ;  1  I 

Stra.  509  \  Smith  v.  Eggtoton,  7  A.&,E.t67  ;\ 

8  N.  &  P.  143  ;  Bleasley  ▼.  Sloman.  3  M.&  W. 

40 ;  Acberley  v.  Parkinson.  3  M.  &  Selw.  411; 

The   MarsliaUea  case,  lU  Rep.  76 ;  Morse  t. 

James,  Willea,  \2% ;  Waller  v.  Toke,  9  East. 

364;   Salmon   y,  Percivall,  Cro.    Car.   196; 

Carratt  t.  Morley,  1  Q.  B.  «r  ;  1  G.&  D.«7d ; 

Painter  v,  Liverpool  Gas  Company,  3  A.  dc  £. 

433;  6  N.&  M.  736;  Webb  ▼.  Baeheloar,  1 

Vent.  S73;  Morrell  v.  Martin.  3  M.  &   G. 

581 ;  Hamond  v.  Howell,  1  Mod.  184 ;  Taaffe, 

Downei,  3  Moore,  36 ;  Clarke,  in  re,  2  Q.  B. 

619. 

See  Notes  on  this  case,  p.  236,  ant§. 

ORDSR  AND  DISPOSITIOK. 

A.  employed  B,  to  build  him  a  green-house 
for  sol.  When  it  was  completed,  B,  gave  A, 
notice,  and  requested  him  to  remit  the  price. 
A»  remitted  the  amount  and  desired  B.  to  keep 
the  green«house  till  sent  for.  Afterwards  B. 
(unknown  to  A.)  deposited  the  green^house 
with  C,  telling  him  it  was  the  property  of  A., 
and  requesting  him  to  keep  it  for  A.,  which  he 
agreed  to  do.  B.  haying  become  bankrupt,  his 
assignees  took  possession  of  the  green-house. 

Held,  first,  that  the  property  in  the  green- 
house passed  to  ^.,  there  having  been  an  ap- 
gropriation  of  it  to  him  by  B,,  and  an  assent  on 
is  part  to  such  appropriation ;  secondly,  that 
'the  green-house  was  not  in  the  possession,  order, 
and  disposition  of  B.curcyHrteffoinier.  Wilkins 
•V.  Bron^ead,  6  M.  &  G.  968. 


Cases  cited :  Atkinson  v.  Bell,  8  B.  &  C.  277 ;  3 
M.&  R.  t9«  ;  Shacktbwaite  v.  Cock,  8  Taaat. 
487  ;  White  v.  Wilka,  5  Taunt.  176 ;  Knowlfls 
T.  Horafall,  5  B.  &  Aid.  134  ;  Atkinaoo  y.Bell. 
8  B.  &  C.  «77 ;  2  Mann,  k  Ryl.  t9t ;  Muck- 
low  ▼.  Mangles,  1  Taunt.  3l8 ;  Goodnll  r. 
Skelton.  2  W.  B1ac.3l6  ;  Tarling  ▼.  Baxter.  6 
B.  &  C.  360 ;  9  Dowl.  &  Ryl.  272  ;  Bartram  r. 
Payne,  3  C.  &  P.  175 ;  Carrutbers  r.  Pajn«», 

5  Bing.  270 ;  2  M.  &  P.  429;  Greeninj^  y, 
Clark,  4  B.dc  Cr.3l6;  Lyon  v.  Weldon,  9  J. 
B.  Moore«  629;  Mudonr  ▼.  Mangles,  1  Taunt. 
318  ;  Woods  y.  Russell,  5  B.  fie  Aid.  942; 
Elmore  y.  Stone,  1  Taunt  458;  fUfSS  ^• 
Minett.  11  East,  210 ;  Howe  r.  Palmer,  3  B.  & 
Aid.  321 ;  Alexander  y.  Gardner,  1  New  Ct. 
671 ;  1  Scott,  630;  Carter  y.  Toussaint,  5  B. 

6  Aid.  855 ;  1  D.  &  R.515 ;  Knowles  ▼.  Hors- 
fall,  5  B.  &  Aid.  134  ;  Vacber  y.  Cocks,  1  B. 
&  Ad.  145 ;  Atkinson  ▼.  Bell,  8  B.  &  C.  2n; 
2  Mann.&  Ryl  292  ;  Rohde  y.  Thwaites  6  B. 
&  C.  388  ;  9  Dowl.  &  Ryl.  293;  Mucklow  v. 
Mangles,  1  Taunt.  318  ;  Goss  r.  Quintoo,  3  M. 
&G.  825. 

See  Notes  on  this  case,  p.  188,  eaUe^ 

PABTNBR. 

Upon  aifi.fa.  on  a  judgment  against  J.,  who 
is  partner  with  B.,  the  sheriff  is  bound  to  seize 
the  whole  of  the  partnership  effects,  but  he  can 
only  sell  the  moiety  belonging  to  A,,  the  pn>- 
pertjr  and  possession  of  tl^  other  moiety  con- 
tinumg  in  B. 

On  the  22nd  of  November,  1842,  aji./ff. 
issued  upon  a  judgment  against  A,  the  partner 
of  B.,  and  on  the  same  day  was  lodged  with  the 
sheriff.  On  the  following  day  the  officer  en- 
tered under  a  warrant  granted  thereon,  and 
seized  the  whole  of  the  partnership  eflfects.  On 
the  2nd  of  December,  anoth^  writ  of  JLf^ 
issued  upon  a  joint  judgment  against  A,8e  B.,di- 
rected  to  the  same  sheriff,  who  thereupon  grant- 
ed a  warrant  to  different  officers.  Ko  actual  seii- 
inie  was  mode  under  this  second  writ.  On  the 
jECh  of  Dec.  each  of  the  partners  committed  an 
act  of  bankruptcy,  and  on  the  9th  a  fiat  was 
issued  against  them,  under  which  they  were 
duly  declared  bankrupts.  The  sheriff  afterward* 
sold  the  whole  of  the  partnership  effects  in 
satisfaction  of  the  two  writs :  Held,  that  the 
sheriff  was  not  justified  in  selling  any  pait  of 
the  goods  to  satisfy  the  second  writ,  such  writ 
not  having  been  served  or  levied  by  seizure 
upon  the  property  of  the  bankrupts,  before  the 
issuing  of  the  fiat,  within  the  meaning  of  the 
6  G.  4,  c.  16,  a,  lOS.  Johnson  v.  Evmu,  7  M. 
k  6.  240. 

Caaea  cited:  Clerk  y.  Witbera,  1  Salk.  3i2; 
Hey  don  y.  Heydon.  ib.  392  ;  Hutchinsoa  r. 
Jobnaon.  1  T.  R.  729;  Jones  v.  AthertoB,7 
Taunt.  56  ;  Sawle  y.  Paynter,  1  D.  &  R.SOT; 
Wintle  y.  Freeman,  11  Ad.  &  E.  539;  1  Gale 
&  D.  93  f  Godson  y.  Sanctuary.  4  B.  &  M. 
255 ;  1  N.  &  M.  52  ;  Wbitmore  ▼.  RobertiOD, 
8  M.  4t  W.  463  ;  Bacburat  y.  CHinkard,  1  Sbow. 
173;  Jackey  ▼.  Batler,  2  Ld.  Rayn.  871; 
Cbapman  v.  Koops.  3  B.  &  P.  289;  Holnai 
y.  Mentse,4  Ad.  Ac  £.  1«7  •,  5N.&M.  563; 
Pope  y.  Hnman,  Comberb.  217  ;  Eddie  r. 
DsTidson,  2  Doogl.  650 ;  Morley  y.StronboD, 
3  B.  &  P.  254;  Parker  v.  Pister«  ib.  288 ;  Bar* 
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ton  y.  Green*  S  C.  &  P.  306 ;  Fro«i'«  cum,  5 1  parties :— **  Memorattdnm^  that  before  proeeed- 
Co.  Rep.  89  ft. ;  Jtckson  v,  Humphre^s,^!  |  mg  with  the  within-mentioiied  arbitration^  we 

appoint  >r.  L.  to  be  umpire  in  case  we  cannot 
agree  about  making  our  award ;  and  that  the 
said  award  is  to  be  delivered  on  or  beiore  the 
3rd  day  of  November  next''  Held,  that  they 
had  no  authority  to  limit  the  time,  as  the  deed 
did  not  do  so,  so  aa  to  vitiate  an  award  made 
subsequently  to  the  time  limited. 

Notice.— One  of  the  parties  to  the  deed  had 
no  notice  of  a  meeting  of  the  arbitrators,  at 
whichjhowever,  no  busmess  was  transacted  be- 
yond adjourning  the  meeting.  He  afterwards  aU 
tended  at  a  subsequent  meetmg,and  delivered  in 
a  protest  against  the  proceedings,  but  on  another 
and  distinct  ground,  than  that  of  want  of  notice 
to  attend  the  former  meetinff.  HeW,  that  the 
want  of  notice  was,  under  the  circumstances,, 
no  ground  for  setting  aside  the  award.  In  re 
Morphett,  &c.,  2  D.  &  L.  967.  See  In  re  Smith 
V.  Blake,  6  Dowl.  130;  Curtis  v.  Potts,  3  M. 
&  S.  146 ;  In  re  Hick,  8  Taunt.  694. 


Salk.  97S ;  Ros«  v.  Tomblinson,  3  Dowl.  P.  C. 
55;  Dnwe  ▼.  Lninson,  11  Ad.  &  E.  539;  3 
PAD.  245;  Skipp  v.  Htrwood,  2  Swanst. 
58S. 

PBTITIONING   CRK ditch's   DBBT. 

A  debt  of  150/.,  or  upwards,  of  which  a  part 
is  due  to  several  persons  as  partners,  is  suffi- 
cient, under  6  Geo.  i,  c.  16,  s.  15,  to  support  a 
fiat  in  bankruptcy.  Doe  of.  Lknfd  v.  Ingkby, 
14M.&W.91. 


VII.  ARBITRATION. 

AUTHORITY. 

1 .  Extent  of, — A  cause  after  issue  joined,  hav 
ing  been  referred  to  arbitration,  but  no  power 
given  to  award  a  verdict;  the  arbitrator  awarded 
a  verdict  to  be  entered  for  the  defendants,  and 
directed  the  plaintiflfs  and  defendants  respec- 
tively to  execute  mutual  releases  of  all  manner 
of  actions,  &c.  Held,  that  the  award  was  bad 
for  excess  of  authority ;  and  that  that  portion 
of  it  ordering  a  verdict  to  be  entered  could  not 
be  rejected  as  redundant,  since,  if  struck  out, 
the  meaning  of  the  award  would  be  altered.^ .  i 

An  affidavit  Terifying  a  copy  of  the  award  to 
be  a  true  copy,  neea  not  state  that  the  copy  has 
been  compared  with  the  original  award. 

Parties  are  not  bound  to  take  office  copies  of 
exhibits  attacbed  to  affidavits.  Hawkyard  v. 
Stocks,  2  D.  &  L.  936.  See  Skerry  v.  Oke,  3 
Dowl.  349 ;  Biris  v.  Trippet,  1  Wms.  Saund. 
32 ;  Wkarton  v.  King,  2  B.  &  Ad.  528 ;  Wynne 
T.  Edwards,  12  M.  &  W.  708;  S.  C.  I  D.  & 
L  976, 

2.  By  a  deed  of  submission  dated  the  25th 
of  August,  1340,  betw^n  G.  Af.,  J.  M.  and 
W,  W,,  as  trustees  apd  executors  of  G.  M, 
deceased,  &c.,  and  also  as  trustees,  &c.,  and 
K  3f. :  after  reciting  that  disputes  had  arisen 
between  the  parties  touching  the  estate  and  ef- 
fects of  G.  ilf.  deceased,  and  touching  several 
other  matters  and  thmgs,  the  parties  referred 
the  same  to  the  award  of  T.  S.  and  /.  J,,  and 
such  third  personi^  umpire  as  they  should  ap- 
point, and  agreed  to  abide  bv  their  award  touch, 
ing  the  premiseSy  or  "  anything  in  any  wise  re- 
lating thereto."  The  arbitrators  made  an  award 
directing  that  R.  M.  should  pay  a  certain  sum 
lo  G.  JIf.,  J.  M.  and  fV.  fv.,  but  not  stating 
vbether  it  was  payable  to  them  in  their  charac- 
ter of  trusUes  and  executors,  &c.,  or  of  trustees, 
&c.    They  also  directed  that  it  should  be  pay- 
able with  interest  up  to  a  day  subsequent  to 
the  date  of  the  award,  and  if  not  paid  by  that 
day,  G.  M.,  J,  M.  and  W,  W.  were  authorised 
to  withhdd  the  piurment  of  a  certain  annuity, 
by  the  same  award  directed  to  be  psdd  by  them 
to  R  Af.,  until  out  of  the  arrears  of  such  an- 
nuity, the  said  sum  should  be  liquidated.  Held, 
thatthe  arbitrators  had  exceeded  their  autho- 
rity, ^nd  that  the  awardwas  bad. 

On  the  same  day  that  the  deed  was  executed, 
the  arbitrators  indorsed  the  following  memo- 
randum at  the  foot  of  it,  in  the  presence  of  the 


BVIDSNCB. 

See  Miseanduet  of  Arbitrator. 

MISCONDUCT  OP  ARBITRATOR. 

On  a  reference  of  a  cause  and  all  matters  in 
difference  to  arbitration,  the  plaihtiff  tendered  iu 
evidence  his  books  containing  entries  made  bv 
himself  and  others  on  his  dictation,  which 
being  objected  to  as  inadmissible,  the  arbitrator 
stated  that  the  same  strictness  was  not  required 
as  on  a  trial  at  nisi  prhts,  and  that,  although 
the  books  were  not  strictiy  admissible,  he  had 
authority  to  receive  them,  and  he  accordingly 
did  so ;  but  it  did  not  appear  that  he  had  acted 
upon  them.  Held,  that  this  did  not  amount  to 
misconduct  in  the  arbitrator,  so  as  to  autho- 
rize the  court  to  set  aside  the  award.  Hvgger 
V.  Baker,  14  M.  &  W.  9.  See  In  re  HaUSr 
Hinds,  2  M.  &  G.  847 ;  3  Scott,  N.  R.  250  : 
PhilHps  V.  Evans,  12  M.  &  W.  309. 
And  see  Setting  aside, 

8BTTING   ASIDE. 

Time  for  moving. —It  is  no  excuse  for  not  ap- 
plying within  the  proper  time  to  set  aside  an 
award,  that  the  party  had  been  prevented  from 
obtaining  a  knowledge  of  its  contents  by  the 
arbitrator's  improperly  demanding  an  extorticn^ 
ate  sum  for  his  fees.  Moore  v.  Darley.  1  C. 
B.  445. 

Casea  cited:  Reyoolda  v.  Asfcaw.  5  Dowl.P.C* 

68«  ;  Potter  ▼.  Newman,  «  C.  M.  &  R.  ?42  ; 

Tyrwb.  &  Gr.  f9 ;   4  Dowl.    P.  C.    504; 

M'ArthOT  y.  Campbell,  «  Ner.  A  M.  4^ ;  5 

B.  &  -Ad.  5t8 ;  Musselbrook  v.  Dunkin,  9  Biag. 

605;  J  M.  &  S45Ott,740 ;  1  Dowl.  P.  C.jr»; 

•DoaaeU  v.  GiegeU,  S  M.  &  Gr.  8T0  j  3  Scott, 

N.R.179. 

SBVERAL  COUNTS. 

Where  a  declaration  contained  eeveral  counts, 
and  the  cause  was  referred  by  order  of  a  judge 
before  plea  pleaded  :  Held,  that  tiie  arbitrator 
was  not  bound  to  find  q)ecifically  upon  each 
count  in  the  declaration,  but  might  find  gene- 
rally  that  the  plaintiff  had  good  cause  of  actwo 
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•    *  ;>»    .      ■•■'      .■■"  .■.*»'         ■  "/f    s-ii 
for  dcih'^1n'8uniiaii(^avfarrdiVit^bealcCeOdaDt 
ahould  pay  him  th^,$ifm.,  ,Bearup  v.  Peacock, 
14  M.  &..\y.  li^t  S&G  Rowei\^Satpi/€r,  ipo^yl 

•fi^  T  /.    ■!     ;*•  "♦«»   *    .     ■•.:.i    «.f4- -M'j^. 
■»•  VlirJ'CCIfii'S;  ..    '  7  :  -  U  vU 


nfi;:#'': 


.:lj; 


•lid  '.;i 


l^vy.ERPI.EADEn.* 


/^n 


,  Ifo^Q^U  in  wattere  arising  owt.pfmt^pl<?aaer 
3^t^[^  ere  allowed  uotil  the  t^fmla^ioa.  pf 


thft\>PTOC^din^. 
G.  981 


It 
■Ufi 


9ii^  otjact  ]^'^^Ky^l^W'3^^^ 

ered  the  plamlil^ito  i^fiipf  ,»W:a 


.tur 
or- 
the 


'  k'r^Ie  fii«  was  olitainerj  foK'eftteiAnir  up 
judiitivCnt'  nb/k  obstante  veredictp,  on  oije  of 
sey^at  pj^^^,'  wb.iclj  was  made  absdjute  cm  ar- 
gument by  the  Court  Qf<CUieea'8  Benctv  A 
court  of  error  afterwards  reversed  the  judgment 
noii^^bitante  lyeredictn.  Held;  that  fhe  tfefefld- 
afit'waV^ntUM  to 'th"©  toi\^'  bf  opposmjf  ihs 
rule.    Evans  y,CoU%ns^,1l^  &L.9?95SsC.d 

Q'JB.^04,  820^-  1  a  &M.  7-2.       ^/ 

' '  tikes  cited !  t)6  Uut^'en  v.  Uo vd,  5  A.  &  4?.  4CT  ^ 
•■•'  S.  C.'g'N.flfc  P.'flS;  Jc^litfev.  lVlun<lr,'***^ 

"»  &W.»09;  8.C.T  Dowl.  ya5;  itofrut.v.Mrti; 
5  Dowl.  18S ;  S.  C.  «  Scott,  535 ;  tf/ttiBg  '^i 

r.C-5S^j:GihlRrt  V.  GbtdBtOTW,  |^   ti«$ttf6|58; 

:  J  .iWd»niks  r.  M«rqd»«r,  3  ¥♦  <^J-  4*9^    ,.  i  i'.^ 

'*      '  *      '  skdtRTTY    FdH.  .    "r    * 

i.  \Vhere  on  the  tri^l  of  an  action'  oif  eject- 
ment, a  verdict  was  taken,  suujcct  to  a  special 
case,  dud  before  the  terms  of  it  were  settltd, 

the  te^sdr  of  the  plaintiff  died.    HeW,  ^li^t  this ^ , ^ 

formed^  no  ;?round  for  an  application  foi:  sitting  I  the  larger  sum  dhiftutfd  ^vftis  actually  duclo 


.  pf  the  taraitioD- 

VU^^6?*  »i;-R*»yfawBijWwrt»nP 

•r:A  R9I**  W.v  }  f  ..r/.iCMz-.0  ,r.ft-..1  /.        , 

'  .fii'»r'if»t»*fJ?teor.^Jel.^WhiBW)al.^prared 
tKat  tfefe  ^©ae^  of  Cewwil  wMJoeiieftl  l^^On  to 
htiVetieeh  paldliatiaflTdal^l'^PiX*^  ^^ 
iUoiVed  i]b,m'  Mak^V^tf  alltttaW^-Jpt  m 

. -.  ."'Ii-,-.,^ 

defendant,  although  no  intention  df  fraua.  wa* 
imputed  to  the-Vlii?n\?ff.'»  ^5rVe»/  v.  Harrison, 
%Pi>^^Um  U  r^J&9f^lfi'0pfSi¥:r\P^  7^9^^^^' 

l^'ThVplaipitrffyv^'^^P^^ 

w^a^f^wd.^       ...  -    ~ 

to  fwrf ;.  rtic.^ ,    . 

couri,  apdulUwat^l>::-ftTr.^r7-v  "if^a^  if  ,j 
and  ja  no/,  pjr^*.  enlered,^.to,  the  residue :  tieia, 
that  tJie.d^e^daiijij\Yas^,pQt>enjitl^  loathe  i;osU 
of  the  proceedings  suVi^quent  ty  t^e  teinder,  jf 
■  of  the  plaintiffs,  thai 


being  sworn,  on  the  part  of 


lEjiiqe  the  verdict,  or,  staying  proceedings  in  the 
action ;  but  that  the  court  would  compel  the 
plaintiff  to  find  security  for  costs.  Doe  d.  Earl 
ofEgremont  v.  Siej)hens,  2  D.  &  L.  993.^ 

Cpsea  citQ(l :    Thurstoot  d.  Turner  v.   Grey,  2 

..  Stra.  1056;  poe  d.  Cqzens  v.  Cozens,  iQ.  D. 

'^4ii5 :  S.  C.  9  Dowl.  1040 ;  Goodright  v.  HoUoti, 

' !    Barneys,  119 ;  Thurstout  v.BedWell,  «  Wih.  7  \ 

'       Po<»  d.  Ptvne  T.  Grortdy.  \  B.  AC.«4j  S. 

i:.  t  n.&  n.  457  ;  Uiid*>rhiU  v;  J^ttennxi  8 

Saund.  79.  n.  (a\  6tfii  ediu; >Dda d.  Taylor*^ 

Cri«|1,  7  OowU  584. 

2.  A  claimacft  who  is  suhstitUtdd  for  the  de- 
fendant un^er  an  interjileader  rule,  is  entitled 
to  Tcall  upon  a  foreign  plaintiff  for  security  for 
cosCs^  BmasB^^:  Bessette  1  C.  E.  St^fJ  See 
The  EdifUmr^h  and  Lkitk  Rmlway-  OmaponpfV. 
Ikutson,  7  DfjmLV.  0.b73-  :  i 

3.  A  motion  'for  accurity  for  eoste  may  bt 
msicie,. notwithstanding  the  defendant  is  UDdet 
'termt  to  take  nliort  notice  of  ^rialy  or  audi  no** 
tice'aa.the  plaintiff  can  give,  provided  issue  be 
not'jbin^cd*  ^  West  x.^Co&k^,!  €.  B..l3iia.  ..See 
Muiter  V.  Oemon,  3  Taunt.  272  ;  Steel  v.  Laci/y 
3  Taunt:  273,  n.  ;  De  Montellano  v.  Gaxcias, 
1  Bing,  67  i  7  J.  6.  Moore,  200.  '    ' 

^        TAXATION. 

1,  Higher  scale, — "Where  the  plaintiff,  in  an 
action  of  assumpsit  for  unliquidated  damage'^, 
hat!  recovered  a  t^rdict  fbr  W/.,  and  fhe  Master 
had  taxed  bis  costs  on  the  higher  scale,^  the 
Court  of  Queen's  Bench  set  aside  an  order  of  a 


Oiem^.btitthttb  tbrj'  had. Alined  4oi  wo^ecd 
tvith- the  tactions  from  motl^ef  -  0f  ^pwewja- 
»'«ifl»iir.  OdfcBwm  7  M*  ^Q^ATav.J^^ 
tiwi'rfsTl««rrt5o»,  II  PrUe,d33;  HaWjf.B^^. 
fe.DowU  P.O;  126 ;  Gower  v.  Elkims^^J^imV 

AndaeeBAitKRUPT.i'JBTWctfff^wWl.T  Airro^ 

iiKY  I  Ayent^  I  liieA.  •       *    j  .   '. 

,  •     *    •.'  .^.^     ,  ..   '    \   ,-^.,i  .  /« ; 

Welsh  roU.T'k  Welati  attorney,  dqjfe  admit- 
ted an  attorney  of  the  courts  at  WeatmjiQKter, 
under  the  llG.  4,  and4  W-.>,/»»7P,  mtog* 
kyjiH^elof  his  ag?my.praetis^witWac^ 
tificate  Woi;e  tjbaipassing^pf^  |he  ^,Sp,7'T5»^  *• 
7,3,/ he. wap,  upon  producmg  the  ptopei:  c^^cu- 
raent,  wrmitted  V>  sign  the  roll  of  attoj^eys^  . 

5emi/i?,vt)aat  sincp'the  latter  a^t,  .k  jule  for 
readmission  is  unhecessary  and  '  improper. 
Hugh  Roberts,  i*>djH*,'e*Wi'A  G.  1049.    Sec 

^imriei  cbi^i  (iaiJSO^  T  Soett^ )943>»^ .4l^ffr4ii^ 

"  A  bill  for  agenc/  business  i^lttol^aAk,  un- 
der thje  6  t  '7  yipt,  c:,73.    late.p^fki  Gedfe 

V.  Roberts,  8  Sim.  197. 
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LIMN. 

A  jadgment  signed  b^  the  plaintiiTs  attorney 
after  milice  that  the  pUuntiff  had  released  the 
action,  in  which  he  had  obtained  a  verdict  for 
MMoinal  damages^  upon  payment  by  the  de- 
fendant to  the  pUuntiff  of  a  sum  of  money  for 
debt  amd  costs,  considerably  lees  than  the 
amonnt  of  taxed  coats,  in  the  absence  of  the 
plaintiff*«  attorney,  was  set  aside  without  costs. 
Clark  ▼..  Smiik,  6  M.  &  G.  1051. 

CasMcited  :  Nelsoa  w,  WiUon,  6  Bingr.  568 ;  4  M. 
AP.385;  Gould r.  Dam,  1  Tyrvrh.380;  1  Don] 
P.  C.  988 ;  1  C  &  J.  415;  Jordna  t.  Hunt,  3 
Dowl.  P.  C.  666 ;  Toms  v.  PowelU  6  K*p.  N. 
P.  C.  40 ;  Sviim  ▼.  Senate,  9  N.  R.  99 ;  GraTea 
T.  Eades^  5  Taunt.  429;  Cbapman  v.  Ilavr.  1 
Taunt.  341  ;  Nelson  ▼.  VVHson,  6  Binfr.  668  ; 
4  M.  &  P.  385;  Gould  r.  Davis,  1  Tyrwh.  381 ; 
1  C.  &  J.  415 ;  1  DowK  P.  C.  «88;  Young  ▼. 
Redhead,  «  Dowl.  P.  C.  119. 

MALPRACTICE. 

Where  an  attorney,  who  was  entrasted  by 
executors  with  a  sum  of  money  to  pay  certain 
leii^y  duties,  had  given  an  undertaking  so 
to  apply  it,  but  had  failed  to  do  so,  the  Court 
of  Queen*8  Bench  refused  to  exercise  its  sum- 
mary jurisdictfon  to  compel  him  to  refund  the 
money,  it  not  appearing  tnat  he  had  been  other- 
v/ise  employed  by  the  executors  in  his  pro- 
fessional character,  or  that  the  employment  in 
question  was  one  which  it  necessarily  required 
an  attorney  to  perform.  In  re  Webb,  2  D.  ft. 
L.  932.  See  In  re  Aitkin,  4  B  &  A.  47  ;  erparte 
Badenkam,  8  A.  &  £.  959. 

PAUTNCR. 

Y.  and  S.  were  attorneys  in  partnership.  5. 
Ssv«  an  undertaking  that,  in  consideration  of 
the  plaintiff  in  an  action  giving  the  defendant 
ift  thai  action  his  discbarge  from  custody,  **  we 
he^y^gree  '*  to  js.iy  such  plaintiff  the  debt  and 
costs  on  a  day  named.  S.  signed  this,  "  Y,  and 
^./ '  d^endant*s  atfornsy?/'  but  afterwards 
struck  out  the  words  **  defendant's  attorneys.,' 
It  was  not  proved  that  the  defendant  had  em- 
ployed the  firm,  but  only  that  S.  had  been  em- 
ployed by  lubr  ko'ti'aAd  lip  his^sffairs;  tior  was 
any  evidence  given  of  recpgnition  or  knowledge 
^  Y',3  or  of  authority  from,  him  to  S  ,  by  pre- 
i^ous  practice  or  othen\'ii'e,  to  gire  such  a 
gnaraiOee. 

HeW,  that  Y.  was  not  liable  off"  th*  guarantee. 
BasUham  v.  Ynung,  5  Q.  B.  8,13.  See  Htdify 
V.  BainbHdffe,  3  Q.  H.  316 ;  ^Leri/\*.  Ppie,  Car. 
&  M.  453 ;  Sandihnds  v.  Marsfi,  2  IS.  &  Aid. 
973)  t)itncun  V.  T/oxcndes,  3  f^'ampb.  47^. 

See' J^otcs  on  this  case, '  p.  !5S:-2,'ffrt/e. 

''^lfel>«n  actioTi  ^tf  an  ratloiiiey's  bilU ,  4i  plea>(lf 
^H^ti-delilrtfry  »f  ft  Sigjted  bill  ia  an  issuable 
plea,    mikinson  v.  Page,  6  M/&:G«  10i2. 

Cases  cited:  Staplea  v.iioldsworth,  4  New  dsea, 
.,  lj}4-v.oScptt^  432  ;Mnckey  v.  Wood,  7  M. 
-.  ^0'4i6;  rtuinplire.vs  v.  Kiirl  of  Walifcgravii^ 
,  ,«  jr.  &  W.  ()?i;  6  f)owI.,P  C^^BH;  Holmes 
^  y.'(jnii/L  1  Gttfe»  .^*);Heblf  v.  Mora-iunt,  « 
Heir  'Ct;  140;  2  Scon,  19^8;  4  Dbwi  K  C. 


Ilt^;  Willis  t;  Hallatf,  5  New  Ca.  465;  S. 
<X  per  noiB.  Wilson  v.  AUean.  7  Scott,  474. . 

TAXATION. 

1.  Costs  </.— Where  an  order  to  refer  an  nt- 
tomey'a  bill  to  taxation,  had  been  obtained  be* 
fore  the  passing  of  the  6  &  7  Vict.  c.  73»  tad 
the  Master's  allocatur  had  since  been  made,  by 
which  he  taxed  -off  less  than  a  sucthof  the  bill  t 
Held,  Uiatthe  case  came  within  the  exceplioft 
clanse  in  the  statute,  and  that  the  coart  had 
power  to  make  an  order  on  the  client  to  pay  the 
costs  of  tlvB  taxation.  Doe  d.  Potts  v.  Jiwdersy 
2  D.  &  L.  986. 

Casea  cited  :  Baker  v.  Mills,  8  Din|;.83;  S.C. 
1  M.  &  Scott,  159;  1  Dotvl.  951 ;  Elwood  v. 
Fauree,  3  Doirl.  382  ;  S.  C.  8  Cr.  &  M.  415 ;. 
Morria  t.  Parkinsoii,  3  Dowl,  744  ;  S.  C  f  C. 
M.  fii  R.  178;  Hoage  v.  Bird.  1  D.  4c  L.  956  ; 
Binna  F.Hey,  1  D.&  L.  661. 

a.  The  6  &  7  Vict.  c.  73,  repeals  the  2  G.  2, 
c.  23,  except  as  to  "  matters  and  things  done'*^ 
before  the  passing  of  the  latter  act. 

Where  an  attorney's  bill  was  taxed  before  the 
passing  of  the  latter  act:  Held,  {kasitamte 
CressweUfJ.)  that  the  jurisdiction  of  the  court 
as  to  altering  the  costs  of  taxation,  was  not 
taken  away. 

Under  the  former  act,  where  an  attorney's 
bill  has  been  reduced  upon  taxation  by  li  sub- 
stantial sum,  thougli.  less  than  one  sixth,  the 
client  was  entitled  to  the  costs  of  the  taxation. 
IMge  V.  Bird,  6  M.  &  G.  1020.  ' 

Cases  cited  :  Barker  r.  Bishop  of  London,  Barnes, 
147 ;  Mills  r.  Rineit  1  A.  ^ic  E.  856  ;  Elwood 
Y.  Peorce,  8  Bing.83;  1  M.  &  Scoit,  159;  1 
Dowl.  P.  C.  fSl  ;  Bnker  v.  Mills,  2  C.  &  M. 
415 ;  4  T>rwb. «79  ;  «  Dowl.  P.  C.  38« ;  Hcrt- 
deroess  r.  Bak  worth,  S  M.  &  W.  341. 
UKOKRTAKINQ. 

1.  Where  the  attorney  of  the  defendant  had 
given  an  undertaking  to  pay  the  deht,  in  con- 
hequence  of  which  the  plaintiff  stayed  pro- 
ceedings, the  Court  of  Queen's  Bench  enforced- 
the  ondertakiog,  although  it  wap  void  under  the 
4th  section  of  the  Statute  of  Frauds.  In  re 
HilHttrd,  2  D.  &  L.  919. 

Cases  cited :  Cnrriiigton  v.  Rnors.  f  M.  flc  W. 
^48  ;  in  re  Greuvea  1  Cr,  &  J.  374,  n. ;.  Kvans 
V.  Duncoinhe  1  Cr.  &.l.3^«;  in  re  Patersoiv 
1  DoxnI.  468  'f  \n  re  H;iywurcl,  II  T.  1B41. 

2.  Where  the  atti>rney  of  a  mortgagor,  who 
was  desirous  of  selling  ilie  property,,  bad  in- 
duced the  attorney  of  the  mortgagee  to  give  up- 
the  title-deeds,  &c  ,  on  hi«  undectak'mg  Xo  puy 
him  the  costs  of  iNrepatiag  the  abstract  of  title» 
&c,  the  Court  of  Queen's  Heacl*  granted  a 
rule,  ofdertng  him  to  pay  the  amount  .pursuant 
to  his  undertakhig.    io  re  Gee,  2  D.  &  Li  997. 


[Here  we  close  the  First  Series  of  the  Digest. 
We  haw  been  expecting  to  receive  some  new 
numbers  of  Irish  Reports  and  Criminal  I^w 
Ueports>  but  they  have  not  arrived  in  time» 
and  therefore  must  be  included,  in  the  next 
series. 
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Jft  may  be  oonvoniMrt  to  sum;  up  and  refer  to 
th6  sereral  aeetiona  already  given,  before  we 
proceed  to  the  Second  Series,    They  are  as 
fcUow: 
*    Courts  qf  Equity  ; 

1.  Principles  of  Equity    ,    page  20Q 

2.  PJeadinga  •  «  ,249 
'  ^  9.  Praetiee  .  «  «  •  944 
;        4.  Costs           ,         .        •        .     247 

Ecclesiastical  Courts    .  .285 

Appeals : 

J^glish  and  Irish    ,        .        •    287 

Scotch  and  Colonisi         .        ^    289 

Ecclesiastical  and  Admiralty    .    291 

.    Patent  Cases       •        •        «        •    292 

Common  Law  Courts : 

I'.  Constmction  of  Statates      .    333 

2.  Grounds  of  Action  and  Prin- 

ciples of  Common  Law  •    358 

3.  Pleadings            .        .  .382 

4.  Evfdence  .    406 

5.  Practice               .        .  .411 

6.  Bankruptcy         .        .  •    433 
7*  Arbitration          •        •  •    435 

8.  Costs  •    436 

9.  Law  of  Attorneys        .        .    436 

In  oar  n«gct  Series  we  shall  incorporata  with 
the  others,  a  Digest  of  the  Original  Reports  in 
the  Legal  Observer^  comprised  in  the  present 
iPtlume.  Each  volume  will  contain,  besides  a 
general  reference  to  each  section  in  the  "  Con- 
tents,"  an  Analytical  Tkble  of  Titles,  with  the 
'  names  of  the  Cases.] 


RBCBNT  DECISIONS   IN  THE   SUPR- 
RIOR  COURTS. 


REPOaTKD    BT    BABRISTERS    OF    THE    SEYEBAL 
COTBTS. 

SOLICITOR. — AUTHORITY. 

A  solicitor  who  was  employed  by  a  defendant 
to  appear  for  her  and  consent  to  a  decree. 
Held,  not  justified  in  procuring  an  order 
for  changing  the  defendant's  former  solici- 
tor, and  appointing  himself  solicitor  in  the 
cause,  witnimt  informing  his  client,  though 
that  order  was  necessary  to  enable  him  to 
carry  into  effect  the  instructions  he  has  re- 
ceived;  still  less  in  appearing  under  the 
order  thus  obtained  in  the  Master*s  office. 

This  was  a  motion  to  discharge  an  order  for 
changing  the  solicitor  of  a  defendant,  on  the 
ground  of  its  having  been  irregularly  obtained. 
It  appeared  that  after  the  cause  had  been 
brought  to  a  hearing,  it  wis  discovered  that 
this  defendant  had  not  been  duly  served  with 


ihe  subpoena  to  heacjadginent.  The  defend- 
ant had  in  the  earlier  stages  of  the  cause  ap- 
peared by  the  same  solicitor  who  appeared  for 
several  other  defendants,  and  apphcation  was 
made  to  this  gentleman  by  the  plaindir  to 
remedy  the  omission,  by  consenting  to  the  de- 
creed However,  these  applications .  were  not 
attended  to,  and  the  plaintiff  then  induced  the 
defendant  to  appoint  another  solicitor  to  appear 
for  her,  and  consent  to  the  decree.  But  thk 
the  solicitor  considered  that  he  could  not  do, 
without  being  appointed  solicitor  in  the  cause; 
and  therefore,  withont  consvlting  the  defend- 
ant or  her  former  solicitor,  he  procured  a  com- 
mon order  for  changing  the  defendants  solici- 
tor, and  appointing  himself  solicitor  in  his 
stead.  Under  this  order  he  afterwards  attended 
in  the  Master's  office,  whereby  the  defendant 
became  apprised  of  what  had  been  done»  and 
hence  arose  the  present  motion. 

Mr.  Turner  and  Mr.  Barrett,  for  the  motion. 

Mr.  Kindersley,  contriL 

Lord  Lamgdak,  afier  stating  the  £aota  of  the 
case,  observed^  thai  although  the  solicitor  wv 
right  in  -supposing  that  it  was  neccaaaiy  for  him 
to  be  appointed  sohcttor  in  the  cause,  for  the 
purpose  of  consenting  to  the  decces,.yet  as  he 
nad  no  authority  to  obtain  the  order  for  chang- 
ing the  defendant's  solicitos,  he  ought  to  have 
communicated  the  necessitar  to  her  fonner  so- 
Ucitor  before  he  obtained  toe  order.  But  not 
only  was  he  wrong  in  this  respect,  but  still 
more  so  in  going  on  to  act  aa  solicitor,  after  he 
had  given  his  consent  to  the  decree ;  for  bj 
that  act  he  vi^r  functus  officio,  and  should  have 
informed  the  original  solicitor  of  what  had  been 
done.  However,  he  would  not  discharge  the 
former  order,  because  that  would  have  the 
effect  of  opening  the  decree.  But  he  should 
order  the  solicitor  to  pay  the  costs  of  that  order, 
and  the  order  reappointing  the  defendant's  for- 
mer solicitor,  as  weU  as  the  costs  of  thia 
motion. 

Bradstock  v.  Whitley,    Feb.  25,  1846. 

Vitt-eittnttMot  of  Sttfiaii^. 

creditor's   suit.  —  CONDUCT   OV  THI 
CAU6S. 

Where  it  appears  Maf  it  may  be  more  bene- 
ficial  to  the  parties  interested  in  a  creeHtor^s 
suit,  that  the  conduct  of  the  cause  should  he 
gicen  to  another  solieitor,  the  court  «iD 
make  an  order  for  the  purpose,  altkowfl 
there  may  be  no  compknni  on  the  ground  of 
want  of  diligence. 

This  suit  had  been  instituted  for  the  ad- 
ministration  of  the  estate  nf  the  iatestale  in  the 
pleadings  naased,  and  a  iMiiion.wan  iMsr^made 
mi  bdialf  of  four  of  the  creditora»  that  they 
might  be  at  liberty  to  carryin  any  state  of  iiMti 
they  might  be  advised,  and  that  their  solicitor 
might  have  the  future  conduct  of  the  caose. 
The  death  of  the  intestate  took  place  in  1644. 
Administratbn  to  hie  estate  wsa  takan  out  oo 
the  8th  of  Mareh,  1846.  The  bili  wee  filed  the 
5th  of  May,  1845;  the  aonserwns  pMtintbe 


aupenorOamit:  Vhe^Cktmrnmr.    OitfiiVBatelk 
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17th  Jaly,  1845,  and  Aer  decree  for  a  wference 
to  the  Master  to  take  the  Usual  accoants^  was 
obtaiiied  on  the  following  day. 

Mr.  StuArtsod  Mr.  PippotflbT  the  motion, 
said,  that  the  remaiDder  of  the  property  be« 
longing  to  the  estate  new  to  be  collected  con- 
sisted principally  of  debts  at  Jfewfonndland, 
Where ^  the  creditors  who  made  tfie  application, 
or  their  partners  or  agents  resided,  and  they 
offered  a  guarantee  for  duly  accounting  for  all 
monies  that  might  be  received  by  them  or  their 
agents  at  Newfoundland.  It  was  true  there  had 
been  no  want  of  diligence  in  the  conduct  of  the 
cause  ;  but  the  solicitor  for  the  plaintiff  being 
also  the  solicitor  for,  and  sbn^in-law  of  the  de- 
fendant, and-  he  having  concealed  from  the 
creditors  the  existence  of  the  suit  for  sevefsl 
mcmtfas  after  it  was  instituted,  although  in  fre- 
quent communication  with  them,  they  had  not 
confidence  that  the  estate  would  be  properly 
administered. 


Mr.  James  Parker  and  Mr.  Skebbettre,  in  op- 
portion  to  the  motion,  said,  that  the  apphca- 
tion  rested  solely  on  the  allegation  that  the 
parties  believed  that  the  acdounts  woaSd  not  be 
properfy  taken ;  but  if  there  was  any  fouada*. 
tion  for  that  belief,  the  master  had  the  power 
hy  ^e  76th  of  the  genera}  orders  of- 1828,  to 
require  that  any  of  the  parties  shotrid  be  re- 
presented by  a  difierent  solicitor,  and,  by  the 
56th  of  the  same  orders,  if  there  was  any  want 
of  dilii^ce,  to  commit  the  prosecution  of  the 
decree  to  another  solicitor.  There  was,  how- 
ever, no  pretence  for  the  application,  as  the 
property  of  the  intestate  was  sworn  under 
4,000l.,  of  which  3,186/.  had  been  collected, 
uid  3,100/.  paid  into  eonrt. 

The  Viee^ChtmceUor  said,  he  should  make 
the  order,  but  not  on  the  ground  of  mis- 
■lanagement  in  the  conduct  of  the  cause,  of 
vfaich  there  did  not  appear  to  have  been  any: 
It  was,  however,  a  remarkable  fact,  that  during 
all  the  communications  between  Uie  soficitors 
for  these  creditors,  and  the  plsdntiff's  solicitor, 
BO  intimation  should  have  been  given  by  the 
latter  of  the  existence  of  this  suit.  There  might 
have  been  a  good  reason  for  this  silence,  but 
lunie  was  stated.  It  was  also  a  material  fact, 
that  great  benefit  might  accrue  to  the  creditors 
by  gianting  the  motion,  because  the  parties 
applying  agreed  to  give  an  undertaking  to  ac- 
count for  adl  sums  received  in  Newfoundland, 
and  there  would  thus  be  a  check  on  them  by 
the  plaintiff,  while  they  would  also  have  a  check 
on  iJie  plaintiff  in  respect  of  the  transactions  in 
England. 

Mr.  James  Parker  suggested,  that  the  order 
as  to  the  papers  in  the  suit  should  be  con- 
(iaed  to  inspect  and  taking  copies ;  whereas  the 
aotioB  «f  motion  asked  that  they  should  be 
delif  eiad  up.  Hs  cited  BetmsU  v.  Baxter,  10 
9i».  417. 

The  Vie^Ckaaeellor,  after  oonsuiting  with 
the  registrar,  said,  the  usual- terms  were,;  that 
the  new  soheitor  shoidd  beat  liberty  to  inspect 
sad  take  copies,  and  i&e  order  must  thecefore 
be  in  that  lioNrm. 

BMr.Bmd.    Fsb.  37, 1846. 


O^ore  the  Four  Judges*) 

PUEADINO. — BILL   OF   BXCHANGB. 


In  an  action  by  an  indorser  aguinst  the  anh 
ceptor  of  a  bill  of  eschange,  the  acceptor 
cannot  set  vp  as  a  defence  to  aetion^  tkst. 
at  the  time  he  accepted  the  bM  the  drawer 
tooM  an  uncertificated  bankrupt^  wn^  ^^  ^U 
his  property  had  passed  to  his  asng^f^ees, 

TiHB  was  an  action  by  the  indorsee  against 
the  acceptor  of  a  bill  of  exchange.  The  defend- 
ant pleaded,  that  before  and  at  the  time  when 
the  bill  was  drawn,  the  drawer  was  a  bankrupt ; 
that  assignees  under  the  conmissien  had  been 
appointed ;  that  all  the  property  belonging'  to 
the  drawer  had  passed  to  the  assignees ;  and 
that  he  had  not  obtained  his  certificate.  To  this 
plea  there  was  a  demurrer,  on  the  ground  that 
it  was  no  defence  to  the  action. 

Mr.  Peacook  in  support  of  the  demurrer. 
The  defendant  accepts  the  bill  payable  to  the 
drawer  or  his  order,  he  therefore  holds  out  to 
the  world  dwtr  there  is  a  debt  due  from  the 
defendant  to  the  drawer  which  is  capable  of 
being  transferred,  and  he  cannot  afterwards 
say,  that  at  the  time  he  accepted  the  bill  the 
drawer  was  not  in  a  situation  to  draw  a  bill 
payable  to  his  own  order.  In  P%nv,  Chap" 
pelow,*  the  action  was  by  indorsee  against  the 
aecceptor,  and  the  plea  was,  that  the  drawer 
was  an  uncertified  bankrupt,  that  his  property 
bad  passed  to  his  assignees,  and  that  he  had 
iadoised.the  bill  without  any  right  or  authority 
to  do  so.  The  plea  was  held  bad,  and  Lord 
Abinger,  C.  B«,  said,  **  I  think  the  defendant  is 
estopped  from  setting  up  such  a  defence.  If 
the  law  were  otherwise,  what  a  convenienee  it 
w«uld  afibrd'  for  parties  desiroas  to  raise  money 
upon  bills  on  which  they  never  meant  to  be 
liable,  to  get  them  dmwn  and  indorsed  by  an 
uncertified  bankrupt,  or  one  who  had  not  paid 
Ifik^  inthepouBdtnider'aseeo&dcomnission/' 
Mr.  Lush,  cootrk 

Primd faciei  a  bill  of  exchange  imports  con- 
sideratioo,  and  the  law  will  not  presume  this  to 
be  an  accommodation  bill.  But  the  law  will 
allow  a  plea  which  sets  up  facts  that  constitute 
an  answer  to  what  is  laeiely  a  primd  facie  pre- 
sumption. The  plea  here  is  good.  The  case  of 
Kitchen  v.  Bartsch,^  is  in  point ;  that  was  an  ac- 
tion against  the  maker  of  a  promissory  note,  and 
it  was  h^ld  a  good  plea  that  the  plaintiff  was  an 
uncertificated  bankrupt,  and  that  the  assignees 
rec^uired  the  defendant  to  pay  to  them  the  money 
claimed  by  the  plaintiff.  All  snbseouent  ac- 
quired property  would  pass  to  the  oankrupt 
subject  to  the  right  of  the  assignees:  If  there 
were  any  facts  to  show  that  this  would  not  pass 
to  the  assignees,  those  facts  should  have  been 
replied. 

Mr.  Peacock  in  reply. 

The  hokier  cannot  know  all  these  circum-> 
stances  relative  to  the  drawer;  he  takes  the  bill  on 
the  credit  of  the  acceptor.    In  the  case  cited,  the 


»  8  Mee.  &  Wei.  661. 


7  East,  53. 


ui 


plaintiff  was  the  bankrupt,  bu^  hers.the  drawer 
atJhe  toikitipt,  aitd'tW'ktlidn'  is/oroaght  oy 
Ian  todmee  iat  ndiie^'  ^-J)!^  Hirkfei  tias  g6t  tli^ 
Talos^rthe bill  by indo^tn^ol ;tin4  the  S^ 
fnubMit.  in  MtJ(^peii  fpm  'iskpng  h6^  c«nh^ 
pay^becauie  tiM  pt^^e^V  i^'tet  fte  a^%nee^.  '. 
Lard  DeaaMM,  G:  Jj  ^'dibVrot  help  »)ihkihg 
AatLord  ilfttifSFer is  h^'tahifib^^y  dn^silcTi  ^ 
■bWeet  to^ys.     li  ifdh^^  tm.  'Mi.M^ 
opinion  «#Bai  >a6fi'%;'%^^'W;'^;^^^^ 
dpifdOttia'9:Htinid<id  otJ'^ldVea^mr  iti  'pfipcir 
tpleUio>!iU  'th<r  ])^f^^e|y^!^e«r  Wb^t^^^ 
bairicni{i|  htd  pbW«i''^cr|[^*tfae'MftWUbf:;tbe 
party  accepting  it  ,certaOTiW  -ktieif . ^  He  adniittea 
luuftti^1X»ibb  iWI[iati^otfiffl6ii^^li^hh'6'k4W 

aeems  io- ttk  i)iaft  tfif^M^ff* 
of  BLC&tik^^  'JpWi^<M^ciBf^«a 
Mlrt^tfefe'H^fcy/t^itpWpli 


11 


-.  --^-...-  ^,- 1.  bjht'Wteil,  it 

arfoon«idei<ea  ^fntt't1Jr^i9'bbm''£L^d($H'%  ^e 

ferft(in^whtj'i^m  Mi  f^fiMe^'f k^.'jii^^^ 


Petersdof  hadrobtained  a  rale  calling  upo 
the  ijkffitiPSlo'^w  cause  why  f  ^^^-(^J^ 

^#*«h^Ttf'b^w»t^r' '  ^*"  ■ 


upon 


^ftW^  dibits"- 


;'^li^  1 


toyj«^^  I  '^*J^if':f  ^  W^v  dl^n^^^^^^^ 


yovi 


%^}^ 


itice  C^ervlff^/    ;\  ^am ,  of  tbf>  f ^mc 
\&  I  relj^  dn  the  6tipuLati6ii  in  tne,%c^ 


-ds«i«it^. 

Mr.  Justice  Co/«^r%pe/  '  I* am\  of  tli^;;^ ^rne 
^if^inion,  antf  I  reij^  dn  the  stipulatioii  in  the,%(^ 
ceptancc  as  vslid  against  the  acceptor,  in  so  far 
as  any  third  persons' are 'concerned,  llie  ac- 
f  epik>r.  hast  signed  mlhifull<lii^tts^f 'ktic^H^^. 
Is  he  after  .lint  fea tarn  voitlld  laik^  «^,  because 
the  person  \vl1089  paljl.pn  ^e,J  vpjrflnwfi^d  4«)\nn- 
fewer;  had,  as  1  ki?e\v,  ii<?/,Jen^  Ti»^ts«M^f«>rce 


tKeriflfi  W^  J  th^f^ 
Nafiirtlteo|i#Mebd8ifl(wihe«il«n  in  the  action 

fieri  facias  was  issued  upon  the  samd|aogiDfat 
although  no  »ctre  /ofiJ^U  bad  been  sued  ooi, 
and  although  rio  return  had  b»en  made  to  the 
ca.  sa,,  which-^llffrMfflfBI?in  the  sherirs 

^»i^  )»#ed  ^o  'fl^tiejy  *c,Mi%»wit  1  nw*  *hs 
present  application  was  iB9#e!»«iil»ilinia|!c  ^ 


that  can,  I  Will  not  pay^  \yiiat.  1  \  mpnwed 
y  ?  .  'Oipe  ^B  .^gresi^AStinctmn  be- 
I  case  al;l(la^^^.;c^e^«(^tb«\*^VWlf  bira- 


tween 

Mr.  Ju?Hce  1^7//^//na//i  ,^e  iodur^^^ 
was  for  value;  the  acccpUmce  was  the  same; 
AAdihe  ))iU^tift'  isi  a  Omid'fidtf  httldj^v';  <'&bci  in 
TOj^^pii^on,  ih^  ca»eof  PUt  v.  iJfwppiioik  is'ln 
.point*  'i Vf^  fha  bankrupt  ihiltiseir  sued;  HbA 
what  mij^lH  h«(»««beq[l  tBfl'iaviiil]iMs^«fbt)d^ 
against  hirh,  Avuuldnot  be  fn>mi<tb0iplttVofi^)^ 
^c^^r  ag;aii)stA,pcrtmi(Wbo4iBd''aiOt)ed<c>b^he 
accep,toi^'S:pwii  mrtheril^r  iai&iakiHg'4^o<(ra«8fk 
to  the  boa^mut.  i^f!Tq6Vlr«|i^/Mb'to  a'gDOd 
authority.  \Ye  should  be  embatvalssfng<  df «t^ 
ings^JA  4??sLn)^oiMa  ot  (tins  >k1nd,>'t^'^on' 'the 
x^roi^^ds  hf  re,n'lic^'f»a/ii^  »tt4<liMit  agoiM  ^- 
^ncqcoHldUois^  up.'."  l  '<•*{  -"^  ^^'  t/. •».:..•..■; 

,^-,-^:,  -^^-4^  V.;..  ir,.;ia  i  ..diy-?  k^  • .  jj  '\ 
•    .  «  >  Ea»t,^f?3."  « -ft'itf-e^.^*  Wil^.^td//,'; . 


have  been  Stttftt^tfiWAM,\iJitf  &ii'i*&^^ 
ienter,ed,pA  tha^wHh,  im^npmh^im*^^^ 
aiaqJB  re^itf^nwlflt  v«P»h<<¥Mfl»uqn,iKv  "WMttw 
psi^h  miib  tV'^.,/?<fr  W(,titef.iii«^«m  *n»t«i«i) 
and  pi<^  -o^  0,  ceT^JHB  d«yj.  .they;,R<«)ti»rtB'Mi^ 

oaswr.iupola  (Qnpalimiwed.not  b9io»«emCrf 
Siuipfif^y.If^k.  7  Ui^y^i^S^ZAV  ^r&nM^ 
v/Harrhr  i  DowU  N^.Jj^.  2H  t  «a^W5r11w>A»M; 
«i,»^,l4,  H.  «P. W.  3aa.vQ.  JiA.iWCP%d:il«it^ 
e,\ecii;imi'nrfght  aluajisjaiid  ti)«)f.«ViH.^^  >•««** 
ttithft^t^  r^ur».<^*be,«rsVlsher6H|he  latter 
has nirodwad^of  Si*ii«*iq|«mj   i»tcarti  ffym^v 

^Wtb^  arrest  pfws  ^i%%4:^mti^bsn$,M  » 

wlnrfftetioiil.  bXi  tl»e  J^^th«^•Ay^%<f -H^vMsfWffr'^ 

S^9;v..3P4KwA»ii  N0dk&%imikk\v^m^ 
147,  it  was  decided,  that  if  one  of  severalde* 
X<rfld|ntft-b?  ,*i^i«stif^  vm«>W(#«##^**^*<*;'^»^: 


•^•^V*- 


second  writ  of  ezecutioQ  of  a  kipfi  JcUr 

^e))^,M^<^Uo4v  the 

.^^^f^^m<^m^piy  by 

,  „ . . ,  wv^4»f^^  writ*irt.n«i  Deen 
iT#WM«v^tt*^.,d4emi*W^,%t  the 


lor  l>i|jB,,w^ic^,»^^^  «lill4lB8  in- 

ibf  ^ejepd^Of  aflp^p^,  apdrtheret^re  a  waa,alili- 
p^ct  tb<  rule.ahQ|illd  no^  M49ade  absohito.  >« . 
essw^UfJ.,    /^^  niU{  if  po»iti?e  io-fim^'' 


SMnlj^'^^WrtrtiAyWA^vW^^  as  |r^t^lUat<bei>l(U»tiff  shall  *e  do^foed^puj:  iof 

year;  and  therefore^  that  a  scire facij^^i^i^  ne-  jihe  |);e<>cesSii8  ij^^ufi^ible^ .      ^ 
cwsary  before  the/,  fa.  coyild be  sued  out.         [^'j^i/ks^iifrkjirii^JiQXXx^.     Tb«  djQfendlol  hais 
,,qf'  ;..'u:.V>  :):.n  i,  ..'^^^  J.J  titr.i^.vuit     r    ma^e  an  affi^^vU  s'wpar«i«  tint  1^  Bfyer  had 
•'^4«ivi.inY' i#  <*L'.iil  li-il_.  :l__i.!_  /ijji.'   gft V,  communic^a%  tritt  thjs  plainfi6l^  on 'the 

subiect  of  the  i^reseifit  actioio^  and  t}i$t  hfroeirer 
It  on  bis  behalf* 
#w«8r8  t4r  a  tparti^o- 
,  defsodaat^to  agoneni 

heig^ii%'e.  ^Ije  (ocxxv^r  is  most  to  be  relied  ujMri. . 
JfjfUs,  Serjeaiat     This  is  a  AoUityj  and.cai^ 
not  neiyaived^  -  •    ! 

''  Mnu!e,i,    It  is.  a  rule-  of  iMrm^tkA  for. this 
benefit  of  .the  defendant.  : 

Tindult  C.J.  *l1)e  applicatbq  is  rather  agatnat 
jl^ood  faith>  when  the  aeffndant  is  hiiu^eU'  the 
Cpuse  of  the  delav,    . 

Sy/^^,  SeijeanL  But  I  must  again  submit 
thKk>^htrf«  is  hi  tfiarVeSp^ct  bath  against  oath. 

By.  thf  Court.  U  there  has  peei^  no.  W4iter, 
theb  it  Is  dear  there  is  no  declaration  wUhiii  the 
proper  tim^.  There  is  such  an  irregYilar]t}r  as 
entitles  th^  defendant  to  set  the  proceeding 
kside.  unless  the  pjaintlfis.caa  show  a  waiver  r 
and  it  muiit  be  referred  to  the  Master  to  look  at 
the  affidaritfi,  and  say  whether  there  has  been 
a  waiter  oir  not,  and  to  discharge  or  make  abso> 
lute  the  rule  accordingly^ 

Dtdley  and  another  v«  yifii,  Hilary  Tenn« 
1846.  • 


.VUli,        r. 

L  J^t&e , present  Faaati(ro,.(Fe()u 

>^/«^'«rff^rn ,     ^     .'^-^ 

pus&riMi^ff.toj  fhe.f^^^^^^ 

cia^,jiKst  nf^ati^^s  ^i^,  lor  completing! the 

'WvavXi*'!^^^^!^  *''*'*•  *^*  ^uca  nta^^nals 
^UiipL<»8e^  .Wa^^^^  (tia.sa^. remains 

wiui  iM.np^im  une^ciUed  aa]to.QQ^^  the 
6fttfnciffi\»f  91  jfetoni  of  iioii  e$t  invmtns.  may. be 
iqi^e  ,'fm  \o}nvi^'\mi  on  tjbe  aiUhority.  ^f 
qr^^te¥$  ▼•  iforw,  t  thjnki  that .  the  ru}^ 
QO^i  tjf  dtisc^rge^i  but  without  tci^r.  , 
,r  o,  i .  { .  itaJie.4iseh9Tgbd  witl^oiil  cosla^ 
.  ^hMlr  jm  V4  IM^timn  «M  BiM.  Hilavy 
T0fm^tl846.>  ;        . 


»SCLA«KKO  in  %lltt'  H^It^l^  tits   MBATf- 
>  .INO  OF  ItlTLS  36«  it.  ti  2  W.  4.~^WAlV1S1t 
Sir  -bWFttNVANT* 

" '  /!  fiiaini\]fin  an  acfio;i  mw^  no/  onlyfiUf  hut 

'\'  dl$o  ^^e  notice  of  his  declaration  within 

*^  .^ofteyear  (ffter  the  prpcess  is  returnable. 

'^^^aHencCf  however,  of  the  notice  is  an  ir^ 

. '  V!  regidarity  totich  may  be  waived  by  the  dc" 

;  "  /endwti  and'to'ascpiainthat  the  court  will 

^ant  a  reference,  to  the  master. 

'«  Ik' this  case  the  di&fen^ant  had  been  senred 
wUb^lhe  writ  of  sUmitions  on  the  20lli  of  AprH, 
1844r«nd  Che  declaration  was  filed  on  the  1st 
of  May  lellpiiqng';  rioiieeybawever,  of  the  latter 
waff  no^  given  to  the  defendant  until  the  1st  of 
Deeamb9r,'l845.  O^  an  affidavit  of  these" facts, 
a^  tttla*  had  been  grairted>  calling  upon  the. 
plaihtifftosJhMiMr  citwe  Why  the'dedtration  and 
Ibo  notice  thereof,  ai  well  as  all  ^bsequent 
ppooeedihge;  should  aot  be  set  aside  for  irre^- 
ni^r  >v^b  costs ;  the  groufkl  of  objection 
beh^j;^  thai  tffie  plmtftiff  had  not  declared  in 
liAe  Wftl^nMie  meanb.9t.0f  the  rule  of  -H.  T.  i 
W.  4,.c«  36,  aAd  the  tases  of  Orey  v.  Saunders, 
Baroeai'  248  *,  ISutchmson  y.'Bir&um,  7  T.  R. 
3iiii  ^Weddlev. 'Easier,  1  Cr^ft  M.  69,  wefe 


Ttfj^teMSeijeaiiti  now  showed  cauB^.  Beard- 
ing in  mittdthfat-aeMceof  thewrit-of  sammons 
hM  been  effected  oil  tfaa  2(Hh  of  Ainil,  1844, 
the  plaintiflb  are  prepared  to  show  th)it  the  sab« 
•equeiit  delay  iM  «l  the  dofendant'a  own  aoli* 


ACTIOdI  ON  A  BQNP.— PARTICCl-ARS  OP  THK 

BRKAcana  osroAS  plea. 

The  eoart  will  not  grant  a  rule  nisi  for  the 
delivery  of  particulars  of  breaches,  where 
the  declaration  in  an  actton  on  a  bond  is  in 
the  yenerat  form,  it  appearing  that  com-- 
siderable  delay  would  be  the  result, 

Semble,  that  no  such  appHcaiion  ean^e  made, 
al  leait  until  after  the  plaint jf  has  r(eptied,  '• 

This  ma«a  aefion  of  debt  against  i^^rety 
on  a  bond  o^nditioiied  for  the  performance  by 
the  principal  of  a  variety  of  duties,  and  Uie 
plain^ffhad  dedared  generally,  as  on  a  com- 
mon, money  boodi    . 

Dowlmg,  Serjeant,  now  moved  for  a  role  to 
^how  isause  why  the  plaintiff  should  not  be 
compelled  to  deJMrer  particulars  of  the  breachea 
oomplainsd  ofi 

Maule,  J.  These  is  no  neeessity  fbr  this  ap- 
pliclktion.  Sttppoae  vou  plead  setting  out  tne 
condition  of  the  bona  on  oyer,  the  plaintiff  will 
then  reply,  setting  out  bnftches  or  specially 
assigning  them.  I  must  refer  to  the  very  ex- 
cellent note  OB  this,  subject  in  Saonders  (3  vd. 


44^ 


Boio7my,  toJMDi.  In  Ai«luPr.1099,itiii 
kid  down  gMieraUy.  tli«t  ''the  detedaot  niftT 
call  for  a  particular  of  the  lireachas  for  which 
he  is  aued ;"  and  for  this,  Tidd,  9lh.  ed.  697, 
ia  cited,  where  the  rule  is  laid  down  in  eimikr 
terma. 

Maule,  J.  Sowter  v.  HUekeMk,  5  Dowl. 
724,  is  the  only  case  on  the  point,  and  the  de- 
cision seems  rather  strange,  as  it  appears  to 
have  been  a  cause  within  the  statute  of  8  &  9 
W.  3,  c.  11.  When  was  the  deckntion  de- 
Ihrered? 

DowUng,  Seijeant.  It  was  delivered  about 
three  weeks  iigo. 

By  the  Coitrt.-  This  would  throw  the  case 
over  until  nett  term,  as  we  do  not  hke  to  send 
it  before  a  judge  at  chambers,  having  been  once 
there  already^*  and  that  we  cannot  permit.  Ifi 
when  the  replioatton  is  put  in,  it  be  not  found 
sufficient,  the  defendant  can  then  apply  to  a 
Judge  at  chambers  for  particulaFS. 

Rule  refused. 

Meftnlle  v.  Protmt.    Hilary  Term,  1846. 

CxrOeVKr. 

BILL   OP   PARTICOLABS.  -^  KNOTNBER.  — 
RAILWAY    COMPANY. 

In  an  action  by  an  engweer  against  a  railway 
company,  it  is  sf{fficient  to  state  in  the  hill 
of  particulars,  that  the  plaintiff  claims  a 
certain  sum  in  respect  of  a  survey,  without 
saj/iuj  what  time  he  was  engaged  upon  it, 
or  how  many  persons  were  employed,  or  the 
rate  of  charge  per  mile  :  nor  need  he  par- 
ticularly describe  the    trial  sections  and 
books  of  reference. 
With  a  declaration  for  work,  labour  and  ma- 
terials, the  foUowing  bill  of  particuUurs  was  de- 
livered : — 

"This  action  is  brought  to  recover  the 
amount  of  the  following  items  of  account : — 

1845,June.— A  preliminary  sur- 
vey of  the  Derby,  Uttoxeter  and 
Stafford  railway,  including  the  ex- 
amination of  the  country,  taking 
trial  sections,  attending  public 
meetings  at  Uttoxeter,  attending 
committees  and  other  meetings, 
and  traveUing  expenses  .    343    0    0 

Nov.  4.— The  survey  of  364 

miles M^    0    0 

The  survey  of  the  Burton 
branch,  also  the  alternative  line  C 
to  Baswick,  also  alternative  line  D 
to  Grand  Junction  Railway,  10| 
miles  in  all  .    630    0    0 

Nov.  7  to  30.— Time  and  ex- 
penses of  surveyors,  and  assisting 
the  solicitor  with  books  of  refer- 
ence, both  in  the  country  and  in 

London 320    0    0 

Engraving  33  plates  of  phtns  .826  0  0 
Paid  for  copperplates  .  •  129  0  0 
Printer's  account  •        .  .    67    '4    0 


'^•^•ChBw  o^JBiMRrfl|ney» 

**Ahoy^  are  tne'pBftlcvAtts  t)f  the  pAantuTs 
demand,*'  ifrc 

A  suaBORMs  WM  Uken  oat  for  tether  and 
better  partienlain,  aod  was  heard  befiire  jfiAr- 
aon,  B.,  who  refosed  to  •make  any  ovder 

J^.JSnsssviade  a  similar  appUoation  to  the 
comrt^upon  the  affidavit  of 'the  defendants'  at> 
tomey,  whreh  stated  that  the  defendants  were 
sued  4»  pravisienal  oommittee-men  of  tfas 
Uttoxeter  and  Staffbrd  railway  company,  by  the 
plaintiffi  who  was  engineer  of  the  company; 
that  the  deponent  nspver  saw  any  of  the  werk 
done,  or  any  of  the  books  of  reference,  and  on* 
less  better  particulars  were  deltvered,  the  de- 
fendants conld  neither  proceed  with  their  de* 
fence  nor  ascertain  the  amount  which  they 
ought  to  pay  into  court.  It  was  submitted  that 
the  particulars  ought  to  state  the  Isngth4>f  tinw 
the  plaintiff  was  engaged  in  the  survey,  the 
number  of  persons  employsd  abont  it,  and  ths 
rate  of  charge  per  mile.  'Fhe  trial  secticKis  and 
books  of  reference  should  4dso  have  been  pv- 
ticularly  described. 

JPoUocky  C.  B.  We  ought  not  to  gtant  the 
application.  Here  is  a  chaise  in  g^rass  fer 
work  Hone  as  an  engineer,  which  embraees 
many  items,  and  the  case  resembleethiit  of  an  ac- 
tion for  goodasold  and  delivered,  where  itiseu^ 
ficient  to  state  in  the  pavticidais,  that  the  plain- 
tiff claims  a  certain  amount  for  goods  soppHed. 
It  ie  argued  that  theplaintiffou^  to  state  how 
much  per  mile  he  claims  for  the  enrvey,  hnt 
there  would  be  difficulty  -in  doing  that,  as  the 
trouble  in  making  the  survey  might  vary  in 
different  places.  Then  as  to  the  books  of  re- 
ference, the  provisional  committee-nen  nmt 
know  very  well  that  the  standing  orders  oC  par- 
liament require  that  so  much  of  soefa  books  as 
relate  to  any  parish,  shall  be  depoeitsd  widi 
'the  clerks  of  that  parish*  and  that  copies  ahafl 
'  also  be  deposited  with  the  clerks  of  the  peace. 
I  If,  however,  the  defendants  can  aweor  that 
they  know  nothing  about  these  books  thej 
I  can  apply  to  a  judge  at  chambers  on  freso 
I  affidavits. 

Parke,  B.  The  plaintiff  has  given  informa- 
'  tion  as  to  the  general  nature  of  his  demand,  and 
that  is  sufficient.  He  says  he  claims  in  respect 
of  a  survey,  and  gives  the  number  of  miles,  and 
the  branches.  Then  as  t»  the  books  of  referanoe, 
the  defendants,  to  whom  they  were  aopplied, 
must  be  take  prrndfaeit^  to  haf«  them  in  their 
possession,  and  conseqnendy  to  know  the  na- 
ture as  well  as  the  number  of  them. 
Piatt,  B;,  oonoorredi 

Role  reftised.* 
Higgiete  v.  Bde  emd  wtktr*    Hilary  ItaiD, 
24th  Jan.  1846. 


.£.  3,774    4     0 


*  An  unsuccessful  application  had  been  nulde 
to  CoUnum,  J. 


CToart  e(  Daniiaiptra. 

Semble,  That  tkec&mmisshner  mU  not  refase 
to  approve  of  a  bond,  entered  mto  bg  & 
debtor  and  sareties,  mekr  1^2  Fief.  c. 
110,  V.  6,'Metfsee  no  foon  *iaan  two  uogtr 
Hoffee  was  given  to  the  fettn  ageat,  0fU» 
—  -  - 

'•  See  jReaaie  v.  Bere^^bri,  ante,  p.  370, 


.•  €marigifMmim9H99i'-^<3mi 


intention  to^nkmU  thebond  ami  tntetieifar 
approval, 

Amndhmr,  with  the  viiw^of  laaluiiM trader 
debtor  41  hankiypt,  filed  ^m  affidavtt  m  tUe 
court,  punuant  to  the  etat  1  .&  a  Viet«  c  1)0, 
8. 8,  aad  on  the  14th  February  laat,  a€op}r  of 
such  affidarit  with  a  notice  in  wnting^  reqninopf 
hnmcdiate  payment  of  the  debt,  wae.pcnoMlly 
serred  on  the  detalar,  who  reeidcd  at  Leeds. 
About  £on»  o*oloek.in  the  aftemoen  of  the  4th 
March  inaUuit^  the  townagaat.  the  creditor,  aad 
his  attoffiiey,  (alaoTeeiding  at  Leeds,)  was  eerved 
with  notice,  that  the  debtor  had  entered  into  a 
bond  with  two  sufficient  euretiea  according  to 
the  8Utute»  and  that  the  bond  and  affidavits  of 
sufficiency  would  be  submitted  to  the  rotation 
commissioner  at  the  Coort  of  Bankruptcy,  on 
Friday  the  6lh  Mwofa,  at  13  o'doek. 

The  town  agent  of  the  creditor  appeared  be- 
foreMr.  ConssissionerAiieat  the  time  specified 
in  the  notice,  and  after  stating  the  leregoing 
fnts,  added,  tiMt  he  bad  that  morning  reeeiTed 
t  letter  from  the  country  attorney,  stating 
that  the  pcopoeed^nrstiea  resided  twenty  mike 
bam  the  town  of  .Leeds,*  and  that  it  wm  im* 
pssstble  to  make  any  satisfaetory  inqoiriee  as 
to  their  aufficieney,  within  the  timeepeeified  in 
tbe  notice. 

Mr.  Commissioner  Fane,  after  pemsing  the 
Bdi  sec.  of  the  sta^  1  &  2  Viet.  c.  UO,obser'Ved,' 
that  it  waa.qoite  dear  there  had  not  been-anf- 
fietent  tiase  to  inquiie  i«to  the  sufficiency  of 
ibe  poopeoed  sueelies.  i^ttU,  the  debtor  had 
eompiisd'with.the  .provision  of  the  act  of  par- 
liament, andhe.feit  gnat  difficulty  in  dectoiog 
wifthootmove  information,  that  the  suretieawere 
not  suff  csent.  He  dineted  the  matter  to  stand 
over  to^the  next  day  (Saturday),  and  perhaps 
^lit  nKmias?-8«poatwouhi  bring  the  town  agent 
^ber  iafoMuatienns  to  the  suufficieuey  of  the 


On  flatORlnr,  the  7th  instant,  Mr.  Bagky  ap- 
peared on  benalf  of  the  creditor,  and  objeeted 
to  the  approval  of  the  bond,  on  the  ground  that 
the  creditor's  attorney  had  not  aufficieat  time 
to  iBooirB  into  the  anffitiency  of  the  propoeed 
tamns. 

Mr.  Ceaamissioncr  Eane  inquired  if  the  town 
agents^  had  reeeived  any  tother  oommnnioation 
frem'thsir  eenntiir  client  ? 

Mr- Jhyley  xeptoed,  that  there  had  been  no 
further  commattiealion,nor  could  it  beexpeoted, 
i&esmudi  as  the  country  attorney  could  not 
have  anticipated  the  eourse  adopted  by  his 
HoDonr,  in  adjourning  the  consideralaDn  of  the 
imteiefFon  ^e  day^fiaed  by  the  debtor.  Had 
the  matter  been  disposed  oC  m  usual  in  those 
ernes,  on  the  day  appointed,  inquiries  made  by 
^  ooontry  attorney  would  have  been  too  late, 
aad  therefore  attenaed  with  useless  expense  to 
4e  creditor. 

^fr.  Commissbner  Fane,  That  may  be  so; 
M  1  amnnwaUmg  to  eav  that  a  man  shall  be 
jMdea.faanknipty  and  ail  hie  orospeeta  in  life 
yhsps  Astsoyed,  npon.  an  oojeetionof  this 
^~^  I  he^baesntsred  into  the  bond  pre* 


embed  4iy  the  ai*  of  paitaaent.  This  UW; 
I  which  enables  a  creditor  npon  a  nvere  affidavit' 
!  of  debt  to  make  his  debtor  a  baikkmpt,  is  a  veK 
I  harsh  provimon. 

I  Mr.  Jiagley  observed,  that  the  stat.  1  &  3 
1  Vict.  c.  110,  which,  by  section  8,  created  the 
new  act  of  bankruptcy  4dluded  to,  confemd 
great  benefits  on  debtors,  by  abolishing  arre«( 
on  mesne  process.  He  then  called  attention 
to  the  course  of  proceeding  laid  down  by  Mr. 
Commissioner  Holrtyd,  in  cases  under  thia 
statute,  as  published  m  Ayrton  on  Bonds,  page 
10.  The  3rd  regulation  was  in  these  words : — 
"  The  notice  should  be  24  hours  at  least,  if  the 
credii^r  and  the  debtor's  proposed  sureties  re- 
side in  town,  and  two  days  or  more  if  the  cror, 
ditor  or  the  debtor's  proposed  sureties  reside 
elsewhere,  according  to  the  distance  and  means 
of  communication."  In  the  present  case  fiie 
creditor  and  the  debtor's  proposed  sureties 
resided  in  Yorkshire,  and  although  the  debtor 
had  21  days  to  procure  sureties  and  give  notice,, 
he  had  only.9iven  notice  at  four  o'clock  on 
Wednesday  in  London,  for  twelve  o'clock  on 
Friday,  and  consideriag  ''the  distance  and 
means  of  communication/'  it  was  impossible 
the  creditor  could  have  made  satisfactory  iii- 
Quiries  within  the  time,  as  to  the  sufficiency,  of 
the  proposed  sureties. 

Mr.  Commissioner  f\me,  ITjere  is  no  posi- 
tive rule  in  respect  of  giving  notice.  It  the 
debtor  had  given  three  days'notice,  I  should  have 
beldit  sufficient.  Two  days'  notice  under  the 
circumstances  were  not  sufficient,  but  I  cannot 
say  the  creditor  has  used  d\ij  diligence,  and  if 
he  meant  to  impeach  the  sutllciency  of  the  sffif 
davits  made  bv  the  sureties,  it  could  have  been 
done  by  this  nay. 

Mr*  JBagley  suggested,  that  the  result  of  hie 
Honour/s  decision  would  be,  to  encourage 
debtors  to  give  notice  at  so  late  a  period,  as  to 
render  it  impossible  for  creditors  to  test  the 
solvency  of  proposed  sureties. 

Mr.  Commissioner  Fane,  You  may  indict 
the  sureties  for  perjury  if  they  are  insufficient^ 
as  they  have  sworn  to  their  sufficiency.  As  the 
matter  now  stands,  finding  the  bond  and  the 
affidavits  of  the  sureties  in  the  regular  form, 
and  no  facts  having  been  brought  before  me  to 
impeach  the  validitv  of  the  one  or  the  sufficiency 
of  the  other,  I  think  I  am  bound  to  approve  of 
the  snreties,  and  I  do  approve  of  them  ac- 
cordingly. 

In  re  tiahinstm.    March  7, 1646. 


•^•ifis^iw&<;Q. 


COMMON  LAW  SITTINGSi 

<Sttefn'a  Idenrt. 
Miaouiax. 

Jn  Term* 

tat  Shtiag'Thersdiiy April  It^ 

And  two  followiiig  dsys  at  Eleveo  o'clock. 
Sad  Sittiog,  Monday       .    r    ••••     April  SQ 
And  subsequent  dsys  at  Eleven  o'ctock.         ' 

Srd  Sittiag,  Wednesday May    6 

At  i  past  Nine  o'clock  precisely,  for  Undefended 
Causes  only.  .  - 


4U 


GbmJiioil  Imw  Skiin^t.^^PmrHume^tcry  Proe^edmjfM.^heiier  Aflor. 

NKW   BILLS. 

Roman  Catholics  BeFieL—  In  CMuaHttt. 
See  the  bUl»  p.  403,  ante.    Mr.  WataoB. 
Small  Debt  Courta : 


A  lift  of  soch  remanets  a«  appear  fit  to  be  tried 
i«  Tern  will  be  printed  immeditttely,  but  oa  tbe 
etatement  of  either  side  tliHt  a  cause  is  too  long^  to  be 
tried  in  Term,  it  will  be  witbdrawa  from  such  list, 
provided  the  other  side  have  two  days'  notice  of  tbe 
application  at  tbe  Marab4Vs  to  postpone,  and  do  not 
4ippose  the  application  on  good  grounds-^^jyu^sui  ~ 
number  of  completod  *iu|nMrtMMdSM1^9P° 
into  the  list  day  by  day  m  TIieiK  Afl  oraer.^^ 

Sittings  aft<r  I'erm,  Saturday,  May  ^th— For  ciwn* 
nion  juries  only,  until  Wednesday"1lli5ri5fl»,  in-' 


LONOOV. 

fn  Tirm, 
Thursday  (At  Twelve)    .    . 

For  Undefended  Causes ^d  such  aa^ 
considers  fit  to  be  taken .       ^"««i8a  «^ 


mfrijiin 


Monday,  Hay  11th,  to  adjourn  to  Thuraday,  May 
14lh,  Adjournment-day;   lor  common  Juries  only, 
'^<5«»ftft'<!fJli"^*  iMtelWfido-Kl  ban.  ainai^ 
'luq   S'doiU  gni'^TUi'J   nSi  dbfioi  9i9W  tiuoo 


fbi)liid$t^iagiiliMa}o  ann»9fli-'io  ««)u/i<)V9f4^{^' 
;  haupe jhud  vino  ^W-ftWftfixiinsjcs  bns  noii 

ionOiiBnqoictfeB3irn,ajiW*7irBfiifbnfi  ib 
.  *>  Anf'    — 


irkenn 
^L-Auatell. 


For  2od  readiag. 
Friendly  Societiea.  •—  In  Commtttae.    Mr. 


T.  S.  DBlibombe. 
m  boMp  "' 


I  X^&JlSifT^^'^  LETFER  BOX. 

Wb  cannot  imdertake  to  girethe  naniet  of 
all  the  baukrnpta  and  inaohrenta,  and  die  times 


Bankru^tflUfiClDM^eiKWkoMlirorolheiw 
wiaa  in  the  bankraptcy  conrta.  3.  InaolTeoti 
relievable  by  the  inaolvent  debtora'  cooit.  4. 
ib^dtmitB^imUm^hmiau^tAi  llilii  i  land 


n:.   J.    cKll 


hruW')v ; 


iOtlOB  of 

^^"W^Jpft^^^teibflfiid.  8uonBV-9dV"^ 


at>*ciq  titLvo.l^.ljoJ  aiiianod  bna  )i^jxaivivH)i: 
rii,    '.I  L'^n  .(U'iio   byrwfiTqxa  II  jiDiilw  ,Vijl 

a  iiiBMorflS  RajpatitMlcamfiliMidaiNMib^llliid 

iC0ailin^(<ji4«dQwplhelb!{b9(#«on^  4'rmoj   ii 

nftktce;;^8efeffie^Mh'U'^Pf;^     ■  Ditto -bf 


xttMtc, 
Richtadhd 


"Mions  f^wiiQ  tne^  prop 

ipdaiKhtv^  hft»4ka<iifttoi/^^w4'«ii^  1 

(Pt^tfa  addii*hhnaDi|i0inhiciibaMi'jii«K)2>lo 
the  m^pg  b9(^  ^^f^^qpaUHpi^^ 


Lonl.&aiK#etor.  .vry*.  ^h  lo  aiowoq  anioT    Ml^/?^i^§2^inK^SM^ 


''S'ffi?] 


'<  MMtad-caAikfeHnaf  hlbi  ^  i 


'4imlifili4t 


U-jf 

Pam8liffletot^'ro?^deUff!^|»oi«efeiJ*.^^ 

f .  ^^^  .'i;  jc.  i: .;.«  f: .  u  ..    .  ak^.W.  miy,  dimoff  >!•,  tm)  legally  la. 

move  the i»hife,  on  rcylil^g .|i^|iiiov  ghm ^ 


\  -r,v   iijl'" ^'^^i v'4  v-'.li-   •^v:  4^'\'.:*\»- 
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®!^?l*^t 


;«afi>£SY  bit;   loi  '—  .»Xj 
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\i;MARCH  21,  1846. 


"p 


ul 


/r  i  f 


rai^iUb^ 


'i^  (•*;'» 


/tM 
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.1.      (.. 


.Jit  Of    . 

■.im'< 


I  1    A 


In&ImmkM  ofti#un»iM»lw«aiwnes)f«Bd>firj- 

trt!^rTT»?flr'i{yn^  MP  rpfl  ITxv/ , 

liyliMiiiifiWiud-yktiJift  tlKvlMiiiiaeii.T<MMc$ 
Idf^tWimig  ferfeWttiyi  ool^<ivH)^  ocMtMft- 


i.^^j 


>-(nui«' 


i.liiM 


granto  and  beneikdllttiM  «5^  tiM»^  ttM-of 
Goitrl  were  made  ftirncarrying  these  pvr* 
poses  into  atfflftfi^  t^VM) Anchors  were 
inuieei  for  the  benefit  of  Ibeir  respectire  so* 
ciettes.  From  th*  eadief  the  17th  centiii7» 
tyaiiirstem  fll'educatioo4tftto|»4isase»the 
iin^^venuee  of  the  tons  of  ai*rrwei«  i«iudi 
lAI&pplred  ^— the  ibrm^  ififem  bUnktrw- 
tion  and  examinMitfH  wto  only  burlesqued ; 
;-^hii/leenires  were  ^d^T^iM  ^•MMl'l^toi- 

giranted :  and  nnalljr^  this  misappropriation  of 
the  revenues  of  the  ihi^k  of  cottH  has  be«a 
att^ded  by  .sewu^  ,evU|,  altfo  'fo  the 
tr^  J^tqrosts  f  f  im»  ^ofesslonfin  paitlaiUir, 
W4  W,P^>Mc,iiigi»e«^  r      .^,         i. 


«e(he  li«ifcmies>irf}jlheiibMAf  «ti<Mirti!;<stsd< 

\w^TStathtiiimmim/am(mk  iit'4i(lb|ig  wMi<9f 

fii^j|fiid«|i«iM  tiifo;  'W^^alf  Im^iv^tbat 

the  beochen  of  tlH>^<  itfnfs'lH-d  MdiWdb^v 

.    ^ u|iiri^t»^.i|«icj^^n|jiglueiiie!4.;-7^^    m 

qHi»lionrfiilyieap<«e<U»ihg  gravest  ehariies 
of  dereliction '^mT  dttiyr«ndii  their  si^'«of 
iimlNfeMi^weMi'^  cM^-'rtiost  llagmne  Iti^d. 

Ttiey  Ir^e'  jtW  Meandun^htti^  j^^i 
yesj^offf  .of  t^ese  Boiijetie«  of  Qotttfj^B^  which 
*%Wwi#e4i*'i  ,^^  w.iihip,U^r 

PP9lfrdMlMi:<v««Wai:i»  ftt  rtba  to.w  sl^QuId  be 
laughtiiMd  studied*  i  ^AtsvasdaiOQiisidesa- 
iion  of  tlietr  ynderlekiflg  ta  fumiahi  the  ns* 
fttitfied'  iMlruetlefa^  tliat  certaio  lat^  and 
<*xcHftfie  tyrHrr^f^s  vrisfd  gtiknied  to  Hieip, 
i^d  ^  Ax^  fetifonB'  pexm^^  ^o 

jpractice  in  ttie  courts  of  jusU^e^  fj^  task 
.flf  gienffiil  44kstrmHi9f^»n4  fwp^riA^e^nce 
«MiAfidest«kee  h^  the  beaGhsra^-r-keftMrei 
.  ttee»'^b9^krl)rdelurared*u.e]tesoMed  mttt 
-  ^ii^lftNMi,''and  stri^  esianiMalt^as  nr^r^ 
mant^^^^liefbre  any  persons  wcteaUo^d  tp 
pfiifctlccl'^'  All    dHglriar  and  iub'seqtfftlt 
Vol.  XXXI.  No.  941. 


Xhers^cab  ba>Qe  donbirtbit  lhe4ip|Hmt^ 


VMMi  of  <Mi|4Kteiil '  perMliis  to  delivef^  lee* 
tures  on  ,the  various  branches  of  tile  Hw  ti 
tills  cbiintiy,  woidd  produce  the  gresikest 
advantages  aed  benefiu  both  to  the  profes- 

law,  which,  if  expTained  orally,  are  readily 
understood,  bu>  whi^h  v^^j^e  the  student 
months  to  cohi(^r^henii'6y  knieans  of  books* 
It  is  true,  that  lectiires  oh  law  jure  hot  the 
eolyraeenshsteheaii  be  taken  ifo  ebtafai  a 
correct  knowledge  of  it;  bni  thegr  fbtai 
elesfriy  one  Of  the  means ;  and  Joined  ^ith 
reading  and  observittion,  are  most  bA^Cdal 
in  |ittaii4iig.  the .  obiect  of  tl^e  s^Udeht. 
.PUi;Qurses  delivered  by  a  person  thoroughly 
acquainted  with  a  subject,  selected  on  ac« 
jpMteliof.lBaiktoewledle  o£  if^and  gnmri  by 
some  powers  of  delivery,  nnit  be  att^odAl 
mUki  adhantage. ' '  These  oral  discoursed  on 
the  Ipw  were  adopted  in  the  re^lar  sytfem 
of  legal  education. in  the  time  of  our'Cdjcea 
avvl.J^alas^  and  have  bei^  genemUyre- 
cewmHlded)]^  writers.on  k|^  education, 
as  well  ancient  as  ocLQ^em.  It  is  so  clear 
that  law  lectures  must  be  attended  with 

Y 


f*? 


\  1^  Stniod  «r.JR^f«fiw«yi(.#^/«?«.^4a>^?/*\/r^ 


mry.to  call  one  of  the  i)lu3tripM«^  rail  oi' 
vitoesses  who  wight  be  prod^e4:tA  glHf 
^Tidence  of  the  fac^      .  . 

The  inns  of  cour^  /expressly  cpnf  t*M>3)(^d 
^and  endowed  for  ]egpl.•|«c^f9»|^lu^i|H^• 
culiarly  filM  for  suppljkig  tho.nv^st  al^lf 
lecturers,  at  the  JunaUest  fi\pepM»  «^4/iA 
the  roost  coavenUnt.fjtvtftioi^,  sU.[W9fi 
for.  this  purpose  thegr  were  erected;  «iid 
greatly  did  they  flourish  whilst  t^^n^ 
teiul^d ,  to  fi}^  wish^ ,  pf ;,  tb^.  Aui^ders. 
Since;,  howevery- they  have  decl^ip^  Wipf 
mere  clubs  for  4i9in&it2sc«rittusjl9Sfe 
how  irregularly  tJb^  ^lef^^s^^u-y  d^m^nd  fyx 
law  lectures  has  be^p.sijjm>riedv  Privfui 
froip  her  proper  hftuntSy  t^.  8!cic;nc«r^ 
iegislation  tod(  regig^  in.  ttie  4w  :Mqi- 
i^siti^,  A  law  poQ&signhi^,  ^xifia.  lo 
^ea<^4  imt  nimly  in  ^aio.  At  OMpfd  i^ 
Ca«9bri4gfii  English  law  is.  in  little,  iiwNNi^ 
iUid  lor  the.  rmam^  whicb  Portc^uc  -gasir^ 
J0f]n,<;f9utui:i«i  8go-T«bec9oae  other,  things 
$ff^  ithere  studied*  AUhough/the  g^oiu^ 
4if.  I«r4  Coke  were  to  «ntttr  ibeiiodyiofa 
^u;ivg^ler,  it  would' nqt  add  a.leaf  .to  .his 
Jaw^ek ;  and  ipearAe  wouM.  staiid  but  a 
§(mr  chance  for  aidouble  first  tAas^  *Ti€ 
imv^mtie^^r  the^tudy  qftbe  law  am  Ate 
um4  <^$ourir^fov  that  they  were  endowed  i 
asyl  tp  tbat.most  iheyxtme* ., Private Jei^ 
li|rer$  hpve  from  Ainseilo  time  Jtasted  up ; 
some  with  n>or€,.aoine  wkh  less, success; 
httt  Jdone  of  wJbom  Irnve  heen/pernianentr-* 
!Xbe^  have  wanled  the  steady  .support  of^ 
public:  body;  andy  with  few . excepttonsy 
tbtpgr  have  net  been  of  sit£5oient  eoiinence 
U^  command  success..  More  lately,  pro- 
feMorabips  of  English  hiw  have  be^^  umtJh 
fUted  ux  Iiondon,  at  University  College  and 
King's  Collie*  The  iault  of  these  last 
lectureships  is  evidently  this  ;*-toQanicb  is 
attempted  to  be  done.  The  whole  rai^ 
of  the  English  Law  is  too  great  for  any  one 
nan.  If  division  of  labonr  is  found  abso- 
lutely necessary  hi  practicer^tHlntore  is  it 
Sd  IB  lectures,  where  the  pfofbsMr  fthtyutd 
be  a  perfect  naaternfthe  part  ofa  Mn^ce 
which  hC'  professes  io  teach,  as  the  best 
gti«rs9itee  of  his  being  able  to  make  it 
plain  and  simple  to  his  hearers.  This, 
me*^  'awieafa  •w  oe  iiie  errot  or*a"geiiefar 
law  professorship  ^-^tbe  leetorev  may  be  a 
man  of  great  ability,  but  his  attention  will 
be  too  much  distracted  by  the  variety  of 
Wifcdecu  which  he  professes  to  leaeh.  tt^ 
would  be  higldy  usefol  if  he  confined  his 
labours  to  one  branchy  bat  cannot  .bo'^z- 
peeled  to  be»  and  in  Act  cannot  be^  suffi- 
ciently oooTersant  in  alL  For  these  Teasons 


the,  l^a^.pi^e^i^iishiiMB  InJlNft  J^Aso^lU* 
yefsity  Coll^09i»ihoi^e9  inie&li  thsjr.  wa$f 
^.^o.yiQ^finwirf  »tudfin)t>.wijl.nev»'bcaf 
gri^at  .ser.Ticp^  to,,.t]i^.la!r  s$iide»t»  He 
rflfuires^.priacti/frtwjJectMJtM  .eni^  jrarisna 
branches  of  the  law,  delivered  by  mest^^be 
hAvp.mede^ose,  ,biBanehe«i;theii^ipaK4^ciilar 
stMdf  fi.  X  Them  are  tb^  IctotuiM  irbkb  are 
n^c^^ssfify  ^|him^^mI;these'tile  tnos-ef 
oomrtiare  pep^linrfy  .^tt^  ito^^r*.  $»  Wif 
agA,a4^.  Jfiinuary  :I8*1»^.  .we;  aogg^eat^.  tbe 
fpl)oi9^if^^.the  .prop^r:,f««i«rsftjl«b&p«^ 

7}iat  the  innsi^i6t|urt.slM)li14ianieii)it 
rei9der#(<^  aU  iM  dii^nt  JksMibea  of 
tbe  )aw«-  0t  at  le^st  om  tftree*.  •  h  Qft.  the 
prjbciplas  and  pr#ctiite  of  the  comnMHi  Uiif 
caMiit9>«end  «tpeoial  ^)i^ing;^rS»  He  eea* 
veywc^  nud.thf  lai$9ii«ftpeftr«t^y4  ^ai 
d,;,QA;tW:p.i(in6i>l(^  aiidi>mctieieiPf;4{oui!|f 
of  e^iiity^nj  5:ho,jJiwri.ef  <wt*e!as-raj^,the 
geiieral  prineipks.pf  lMVvm^l^}^<Q^  P^ 
p^ly  be  l6fi  iti^  ^hesscwfral  imiv»y|i>ierp 
but  it  is  obvious,  that  practical  .leciW^ 
wcfUldOKe  {peca)iHs4y,«|)pnopp:bM^MiPer«  ot 
t^  pttti  of  l^f^^duci^ipdad^pre^xby  the 
innsr  of  cQ9Ft^:  ttwsi^jW  )befeafjr  to  fiail 
prciper  readem.     The  n^iimji'  Ull  «|A  ef 
them  should  be  handsome;,  and  tbe  irfice 
woMld  soon  becoDie  an  object  to  bi^.a^red 
to.    Jt>would  be  /proper  to  i^eit  the  ap^ 
pointment  in  the  benchers ;  ^fidtb^y jepvdd 
well  afford  out  of  their  pesent  revenues  to 
give  the  proper  remuneration.     Practical 
letftor^  woViia  4li^tt  be  M^ktf*  ibiht 
me«Abevs4)f the  innshf '«MnM; :  Ike sttirfjf «r 
tbe^  law  would  be  fadtitttt^d  f  tffid  Mle^  the 
main  objects  ^ri^Meh'fhiMd  mt^ts^iH'wtre 
instiiuted  would  ^en  be  cbcainBd.    The 
deliipery  of  lectul'es'oa  itbe  ilaw  bgr  ^eiuiiiedl 
men,    selected  for  thiit' purpose  ^y  the 
bendiers  )of  the  yarious  sodieties/ woatt 
also  greatly  tend  tO'^a^tOe  and  eatdUIA 
tmi6  principles  of  lalw.    Mecbiwoohl  he 
done  by  tbi^nieans  toffaenefit  tbescieacfr 
of  English  jurispsudentse ;  and  tmlhtag, 
prabsUy^  woiddt  tendK  iftisl^rieal^  degiee 
to  Ibrwavd  lail  the  liseftil  jmrpMn  of  a 
cede,  «^  to  systemBtise^'airangey^ritod  eaa* 
dense  the  present  scattesed' detteats  of 
]awH-thmi>distinct  ^coursesot'leotureB  tbm 
deli^red  by  competent '^persona.     Tlu% 
the  institotioB  ef  ceademhipa  ironM  soft 
lonly  be  attendedl  by  tdirect  faeaditB,  faai 
also  by  snany  sndireet  advAataftSL 

At  the  time  ^we  put fiii#ard  these  tiewi^ 
there:  appears  to  baVe^heenTai  growing  cob> 
victMNa  c€  the  necessity  of  estatiHshing  lee- 

I  -        I        -    I  -   L  II  J  •     ■  ■  ' 

^SoBaIi.0.l69« 


lleimKtr^  la^d^Kil^WJl^^S^ 


^47 


4ar^Bf^«lc^  iMfAM  ^PfV^^OMM  >t>tht^  out; 
Vhm^MtatUt^»xt^^9d  the  Way,  bot 
we^tFere  uti^tttfsUbAiibly  the  first  to  girt 
tkipten^Mu  4<»  the  iteUn^  of  the^  profess 
4M»  aacl  to  keep  ttteatieQ  alive  to»  the 
eiihfartiii     -  .^j.^.-  j.. ,/*•.,-  ..i    v.  -, r.M;i,f. 

-'  Ifril9dii0«o'>fthe  'tttievriiejps  MDcteolMterfe 
TVpr8MilTM4>y^llie  Ii^orpoMted  Lair>8d^ 
riecjn^otiidtieid^  -thetfioon  kfter  ihe-^conii 
ikBtidHoflhek  hbll  end  HbnHry  hi'Chen- 
cetyLtoOb^hey  thstifated  eeverel  courseB 
of-HlMtaie^  iiiiiielyj^-mn  Coav^anciogv 
Equity*  ConiooQ  Law,  .Bankrupt;^ '«^ 
ttMnal  'iiaW.  >>  Barnttere  of  emiK^ce 
«ef«4MMd  la4l^(i^er  rind'aceepfc^ 'fihd 
tj^^f^n^tsii^^^Mch'tdkifig  a  disithet  de^ 
partMetit.'  TlveAe  le<^toretf  utert  corh* 
fflenccU  iit^I8a!3;kiKfl  I)ave  been  contmued 
l»  the  l^^MSQt  'tiiBe.  ill  188$  die  judges 
levivedihe  i^d  rilte  of  1654^ifbr«e)tamU 
ttkig^perMNM 'applying  to  be  admiMed  en 
ikhi  iN^'<^NMifdiFiieys  and  jeltettorvy  and 
oo»M«d'tiMfe  ddiyie>the  boimdilef  tfie  ODa^ 
SMtety.  "'  >  "• 

AidUfnuMieffdtlha  £4th  J^aary  last, 
{p«  %!^>)'^  laid  befere  oar^readera  a  re* 
]Mrt  ef  the  pre«}eMKii|^  oT  the>  beachers'of 
tlietSIMdte  l^Mpfte/^r  appoiMhiga  reader 
m^t itM&iy  on>'ff«iH«pt«de*ieeand€iiril 
la*r r'luni Wegffeatly rejoice  to  lettMV that 
the  oAhr  hihs  t>r  Coort  bre  co^opemthig  in 
HiegoodW^k* 

Wei  had  wrJitteQ  thus. far  when  we  re- 
Ci^ived  the  fbUowing  connnHuucalioDj 
(whidi  we  most  gladly  hisert))  from  one 
of  Qur  feamed  coatributonB : — > 

ITr.  SvARXiE,  Q.  C«,1>eingthe  reti^tc£ 
die-prcsent  year»  has*  we  beTieVe>  resolved 
to'commeaoenext  Easter  Term,  in  ^e  haH 
ofthelooer  Temple,  a  course  of  readings 
oriectunei^  on  difiBeroDt  branches  of  the 
<>naao«/law»  ibr  tbe^nefit^  as  we  ander- 
ihns[>  of  all  Jfanr  atadents*  We  are  not 
vnae^af  aosr.  restndtioii  being  oontem^ 
pittecb  'imd-whettw^ehiDk  toSte'aikoient 
amtimsBa  of  tfa^  Inns  of  Court,  which 
^^e  ib  ihet  an  university,  we  do  not  see 
^Vy'wish  propriety^  theae  readings  or  lec- 
tawsseould  b0  otherwise  than  open.  The 
<Ate>of. reader^  (which » has  been,  nomiaal 
fti^<upiv»ids  aff  a  <ieiit»py/  waa  ancientiy  «f 
^  ebasidcAration,  thaC  he  woald  se^m  to 
have  been  the  drief  fnnctionaiT  of  every 
mof Courts  Thus,  when  Charles  the 
»^Qd  visited  Lioeoln'e  Enn  uid  the  laner 
Templeythe'detcriptioD  of  she  ceremeaial 
'epreteats  the  reader  as  presiding.  The 
grmLrad  CbaneoUer  Votti^am  was  the 


fast  ^h«f  glhre %iSftr^to^fe  officii/'  W \W(; 
When  Sefidtot*  Gen^^ral,  b^fhg  reader  hf 
th*-  y^rtr,  ^e-  ane  told '  by  Dugdafe^ '  Aat 
^<  he  kept  his  feast  in  the  CTf^it  HaH  of -fAe 
Intiw  Temple  J  t6  the  IwWaburbf  Whom,  and 
loPlth^  whel^sdetety>  the  kingcame  in  Ms 
bst^fc^fronvWhlteha!!;**  Ac.  We  know  n6t 
hoftH  ht»  happened  ihat  fiie  read^  of 
moderh  timet  ^obld  have  so  strangely  re- 
solved'him^i^inf  da  mere  r^j<^  df  ancient 
manners. '- .    /   ■ 

Mi«;  0tatkie  infteifb  1^  revive  the  iM^I 
^tst*%t*Jaii«rlfons.  Thelereit  learnfafig 
of  thiis  gentleman,  ahd-fhe  philosophic  caft 
Wh^  miikl,  pecdHMjr  qtmnff  him  to  leo- 
tart  t^onlawas-asciene^;'  bu<  we  ren- 
tani  most  deferetrtftfftjr,  to  bflfer  for  his  con- 
aid^ratibh  the  sugg^^brf,  fti(t  hi#  own  fk- 
Yowite  Subjeets^the  lav^  "of  evidemre  arill 
tfife  erftirfh^l  fewj  •otrght'  to  octfupy  a  largfe 
s^teiiv  the  J^ti^osed  ^rinrsi  of  Wctmw. 
In^ihe 'hariJa  bf  so  iikWM  an  iiriist,  tife 
tsfifchihal'Itf^,  fti  'parttctflai?,  ^lisfratfed  \Af 
examples  taken  from  temarhibl^'  triitf^^ 
w«iM'  ftkirnlsh  matei-ias'  ftf  atlremWy  iti- 
tereiiting,  as  wel!  as '  instrnctive  lacebra- 
fiohsi  We^bdfeve  that  Mr.SfarkiewBl 
tf^t  eta  the  law  of  libel;  rtatider,  &6* 
These  subjects  ate  thfll  adapted  for  At- 
tractive and  '  poptdar'^Jectures,  On  thie 
whbl^,  this  revival  bf  legal' instrtiction  has 
our  best  wishes.  The  Imns  of  Court  have 
indeed  been  tardj^;  btrt  Aey  are  at  last  ott 
the  move. ' '  Whatever  smrc^ss, '  howcvefe 
may  attcfatf'theffr'happtert  eBbrt^,  ft  muat 
alway^bc^rem^tnbered,  that' th^  merit  df 
being  <first  in  the  fMA  i»  bbi  theirs.  Thfe 
soHcitofs  have  shown  the  Way.  The 
benf^hen  follow  plabrdly  hi  'the  wake-^ 
yielding  slowly,  but  not,  we  think,  r6» 
kictantly,  to  an  impulse  which  tbeyjper- 
ceive  has  beeii  somewhat  too  long  disre» 
garded. 


,  We*  uDdesstand  the  JBeairfiesa  of  ibm 
Middle .Xem^. have  eledada geBtlemaai 
to  lecJture  upon  Jurisprudaace  and  Ctfli 
Law.  There  were  about  twenty  candi- 
dates foiT  this  office.  We  have  not  heacd 
the  name  of  tl^e  gentleaian  appoinjbcd» 


NOTES  OK  EQDITT, 


}t  has  been  remarked  tnr  Bir  Wlffianl 
Ovanti  thateemrts  of  equity  haf  6  extended 
such  a  degree  of  |>r«tMifen  to  heirs  deal* 


lMsnr»u«taMMtNil««  Of,  am^^htim 
toitotifitJ  goid'tUd  l|i#Mr  ^^^'  iWr 


V 


tilts  IW^  uilttoAM^^ 

.  We  have  said  this  much  in  orUferWlrii^ 
traduce,  some  remarkable ,  obsecvAtiuns^of 

tgii W^r,ri;^iilf hH  ibfdiiihUeD  jliwffirii  Sir! 
Wiiliaa oOranfc/iinl  CUitoH^w.^y'^^^Ptm^ 

tod^:BitalifiifliediJinitlHtrTC»B«i/;ttl$fe  ^ffe'tWi^^ 
Uttm^.^witint  an.aXl^a^sdbltoiiHMiUtf 
poDtantu  hoi^,  ifcvvtras  fiec4tiwyqfo<^^ihtfii 
Mttio^^teiHiiifi  o(UM^mn«fteti<^%o  ...... 

MMiMen  eciiiside^d^faslinteAterttiifift  ^VUA'^HI 


are  capable,  accordlc^  to  tha  lawaof  this  cuun- 
iry^  of  diapQsiriK  of  tHeif  pro^n^rty,  ouglit  Id  be 
St  Lbetty  U>  exercise.  At  the  s^ms  time  it  dn^ 
€stabliefi  a  inJt*,  wbich  ha^  iHe  cflTectof  prqUcijj 
iug  pefmtik^who  are,  generally  sjjp^kiii^,  vcWv 
i&tifeh  in  fifed  or  protection.  Of  the  V'M^ 
.^L'  *^^^j^^  ^^  ^^t>t  my  j>ur]>o*e  tu  tay  auv^ 
TOiig-    I'hai  rnTe  Tiaa   De(?ri  enlablliihml  iu.thc 

k^gn^ved  &mcel 

Mill    iJO'J  T 


i^^mjj^ 


Ha 


If  Veft,  2U 


flwittohteie^ 


eriBiiklediiae30Detfl|(>(to  ft  ^     . 

in  iDquiriet  of  taj^)J^))n|nbd'U&^{i 


limt^£«i»to(A€l«ukriafiftl  kMe^^viMl 

hkfliw  UmI  viMilL  df  ar«rea»«nM«f«tfp:«4i 
bean 


together,  aailBgwd«(A»tinil*gW<«MWflnW 

oi  Ijoaioob  ?.BH I'jW'j'x  r>-i->ilw  .OKI  m  .Tji) 


'fe'mffib  rfiRtf -,  ,-, -.  .  , 

fe»<%tMM»«PDf%1fls^M8t¥91Ciit1 

b>  Mt  arido.     Sw  Poff*  v.  emrlU,  1  ¥«»«, 

54S,  where  the,^«giiIl?f/«J¥*l<»»^  *" 


raoh 


i^feSS*5!!)%B(lf' 


¥pmm*mia9ivifirm  vmu 

lygMdlfi^iMtt  omdtMMdmdiBUthitoo 
»(thh  AUmi  ■  lyithewBOi^iifeflWtegfega 


_iefi*>V'^^*^^^*^^^*® 

iMkihf  site  iiiMi&UivBiit)  tateiaMtbii  ^v:ih 


PJI!P«[olWfifeS^§W  W<»f<*Wfht  tlta^4H« 

sum  e  r^,  J  Wft,  anB|)#l«  J**'^IW*f*«*». 

exposed  to  of  fin#i^  ^jMriuK  faifili»U». 


iffU'i?  i^^r^ 


Ailfta^tMlMnnit^sa^  ib  jliitW  hit  asfribed 

Whit^lStiaUff^m'^^iM  oFlitHa),  As  irfn 

'  "ifetliiig  lip 
.^ ,.  .„..  ......  ,.„..    .,.„,ie  bauud. 

K«tff>fl6  tMh|Ml|loit^a»-ri)MoJt2)(>M»m 
PCTi  in  1716.  where  relief  wm  decree^  to 


«IJ?I  ^    _ 


^^.Ji^^y: ._.. 


9 jjm  iwSpnf^  "W,  YVsiWraw© 


cvra/  prcbior  Voutd  apply.      His  li^ob09|: 
^ftPW^^TO-ni  Houm  eirb  bifig  ovf.d  ^Y/ 


market  ralde— of  the  interest  sold  to  so  low' &n 

iMiii^t  auit  Vi  itvnii  nil  <t.<  ;  itil/r.,',^ — .'  '.  •   -     ■*': 


fiHal 

may 

th(lf'¥ttcotii^a|^l)^^commendayoji 

tbrd'  KeWyon  on  the  late  Mi;. 

jlyA;  Wtio^m,  whpn.  aT)arri8ter  of  thd 

\ii'6tATM^  lordship' pronounced  **k. 


nsmg  ymny  man.' 
*^  J  ColL  100.' 


^ONMidBra  it  to  be  £m^  ^b^t  1^  jpfpfitl^ 
lOaiUer^  oaniiot  stand*  ,  .,       . 


ANOi 


'wrt-it. 


LAW   OF   hAVifXLOtlia 

t  .1  .  •    .         ,     • 

.  It  is  a  trite,  maxim,  but  oot  tbe  less  true, 
fjiat  "  har4  cases  make  bad  la«r,r  apd  it 
i^jbould  stre^g^ea  the  detecmit^uion  of  tlie 
J4idges  to  act  witb  regard  to  established 
pnpcipl^i^  rather,  than  upoo  t^e  hardship 
<}f  anyDarticukr  caae»  whea  they  reflect 
iliat.a  deviatioQ  from  legal  prlncIpTe,  how- 
ever equitably  it  may  operate  as  between 
^idivjdlials^  works  incalculable  mischief  \q 
t^  community  by  misleading  men  in  their 
mutual  dealings  apd  ai^gesting  erroneous 
yjews  of  tb^r  respective  rights  and  refne- 
4ies.  The  ev^  effect  of  such  decisions  is 
greatly  agg^arated,  whei^  they  bear  upon 
i^  wdin^y  ^anpactions  of  ipankind*  and 
^ta  founded  upon  a  state  of  facts  at  once 
intelligible  andr  fiimiliaf;: :  QftljUB  ..nature 
ire  Q^any  f^  ^e  cases  in  xeferenca  }0  tn^ 
relation  betw^i^  laodlprd..  and  tenant, 
which,  it.is  much  to  be  regretted,  have  not 
^if^f^  ,be^n.  .4cci4ed  i^ga  g^^ral  prin- 
wples.  ^  . 

.;.  ^he  apparently  .sample  gui^tlan»  whether 
the  neglect  of  a  landlord,  who  .is  bound  to 
repair,  ii^  Qot  repairing  premises  held  under 
II  yearly  tenancy,  entitles  the  tenant  to 
auit^  the  prejnises  without  a  regular  notice, 
nas  been  frequently  the  subject  of  judicial 
f:onsideration,  and  modern  authorities  may 
be  found  directly  in  point  and  vrholly  irre- 
COQcileable. 

The  first  of  the  modern  cases  is  that  of 
XdtoartU  v.  JBtheringion^  .  wjiere  the  de- 
fendant)  who  held  a  house  as  tenant  from 
^ear  to  year,  quitted  without  notice,  on 
tlie  gfound  that  the  walls  were  in  so  di- 
)a|iidated  a  state  that  it  h^d  become  unsafe 
to  reside  in  it,  and  the  late  Lord  Tenterden 
^who  presided  at  nm  prius)  thought 
these  facts  furnished  an  answer  to  an  action 
by  the  landlord  for  use  and  occupation. 
The  learned  Chief  Justice,  iasummiog  up, 
4dI4  the  jury,  that  altiwugh  slight  circum- 
stances would  not  suffice!  ^uch  seriqus 
reasons  might  exist  as  would  justify  a 
tenant  8  quitting  at  any  time ;  and  that  it 
"Was  for  them  to  say  whether  in  the  case 
^before  them  such  serious  reasons  existed 
MB  vpuld  exempt  thft  defep4an,t  ifrQA^,,t^e 


pKwrtlff'ajffaMaAi  in  iha^ffmiii  jrf 

ti#n  trf*  ihfitfmdbcA^  TM^jmy 
fennit  foii.  liMiidefei^aitlW'4 
naif  lria1,.im^i^igNiincL:aC  i 
the  'G^Mttof  tQMw^adBaidiiitofiMaAiv  ( 
tttPb  tha  verdiaa  frhniaemratatoiiiifi 
of  timie  va»  Aa*  of rlfiU^AjL 
in  mhkh  Ba^k^  &,  held^thaljaiemttt^tw 
justified*  b>«|uUftii^i.FillierQt  Taotica:)|va* 
miaeawibich  were.  auEMMli  apd  .«airtiolfr> 
some^for  wrantafumniiaapranigt  ♦ 
y*  ChoAami'^  vaa'an^aolmifofraheM 
oocK^tiOi^  of  apartflsteta  im  i 
longing  to  the  plainijftiiLTheMfi 
WM  under  notibcta  '^Ha^-  MsehiMfab*^ 
but  ai  lew  daDsabefdrfr/MUaMinnier^itivaB 
otti  Idle  gtoaadr  .^kKr/gavai)ffia)!^iandbihe 
ititabtn  was  overfloared  iwiih  filths . :  Tha 
fttnanttimsnadttato^r.baganitoriaak  /tMtiifiv 
suitablaapartawttaDibttfridid*  noaiaciMllty 
raniova' un4tl  siac^ipeekB'  aftartMidsnteflM^ 
Ha  paid  into  oobnt  tha  .teol  ^diia*.ai«  UU^ 
sumoMfk  and:  the  only  iqiieatian  at-tkaitiMi 
«Mtf»  wbefehentlia  landlffldraraa  aofeidodjao 
reaavofl  tlie/qiiarlark>ileaftidiia*air|daaliatlv 
wmM.    aLoeirjSMaaHfai  &iJ>»nkftiiicota  «be 
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jwrytoiaAy^  wliitliertAhaijpiainiita^ 
ontit  ibr  ^proper  airf^  aMaAtolabto 
tionjandvwlKtlierlte/dafeadailtchadifAaatf 
jSflfe  qatetod  die.ap«rlttealtf:ai.Maa.J»  .He 
oouU^paaoufa  atlief%  andi  that.inq^ibairiag 
anaivaaed  botbtkeieqaeattonaia  fiwotHraf 
tha  dafendaat^  tfafrpisahttflwaa«ttaa«iiaA 
and  tlie  Coivt  afi^ygtii'iaKertchtaftaiiwria 
refused,  to  gaant  arulq  M  a«am>tmlfoa 
tha  ground:  of  miadirciiiani ♦   bkSmdtJkn 
Marr^iey^  wjiich  ibas.  >aubaiqaantly.  tee» 
asaich  diBouaaed,  the  twaicaaeai  i^atjaiHii 
aapcesaly  relied  UfHm  I9)  JRarAi^  A« 
aaaulihiMDittes  to  wartante  tfta.j^afitiai»  Ifait 
if  tha^demiaad  .premiaea'.ara  inoflmliared 
with  a  miiaaaco  of aauMrioaaAoatiiiia  tiM 
no  parson  ci^  i«aaaaoUy'ba>eapeirta4..ta 
livetn  thcBH  the  taoaattiai  al  4UM9ty^>ta 
throw  them  ap.<  .TIn>'fiKla;tipan  Jtiixik 
Smi4h  v«  Jfctrno^/a.wavai  slacideAnaiefa 
these  :'«*The  action  was  biougfot  ta^icao«<r 
the  i»aiance' of  five  weeks'  coat  of  a-Atr- 
iitahed.  hooae  at  Brig^MbBy') taken  b^  the 
defendant  under  ao  ragfacnlant^^.fahoiiakiy 
the  fdatfttiff  agreed  4illefv'  mA  the  dafcai 
aattotake  the  bouae  atahareaf  of  aigkt 
guineas,  a  week  ibei  fisre^asMianreaiaii  at 
thaa)iCbn  of  tlie  defcndaat.  .  Ilia  lioate 
'was'lbundito  be  inlesied  aatb.  bugsi  »aoii 
afbsnan  •  oeciipatioiMofi;aie  waaki .  the  1  do* 


^  1  Mood.  &  Rob.  ua. 


{iqars^cP.  378. 


^eie  circiiwstttncit  ii  was'  hold  to  4)0  mi 

Jiouset'tbatfitsiiould'toreiisotiia^ky  St  fot 
imbltfttiMiv  anil  afethe  hoiige  in  question 
mK  reMered  uMt/becmneVsif  its  being  iii- 
fated  with ibu^;.  tlwt  the  «enbnt  vr»i  jtisti- 
€ed  in  ^ittii»g'wi(;hdut  HUMlibe; 

Before'  ^Jm  -cksfi  of  -Uie .  ycwrv  m  <  wMob 
Ibe  Cowtt'Of  fi«c2ie4)uer  decided  the' cue 
of  Smith  ^j,  JUmnabie,  >  ithat  ooort  «a« 
«riied  upoB'to^recoMder,  tiie  prineipb  of 
tiMt  decfsioir in  w€sm  of  JSh$$ionyK  Temple,'' 
hk  tbai^^se  the  detfbndwit  agreed  ifr  writ- 
ing'to  tftke  ttt^  eatdgeoftwentj^four  acres 
of  huid  for'  seven  ononths,  ^  701.,  and 
locked  the  land'  with  beasts,  several  of 
wbicb  died  a  few  dayo  aftet u«aids^  from  the 
effects  of  old  refose  \mtkt  which  hadacbi^ 
deniiUylwen  spiead  over  t^ielimd -with 
AevMAiH^  in  tbe'{ifeo0diwg*  oprin^.  The 
defendadt'  tfiereopon  reHnciubhed  the  pes- 
^lof^of  the  bind,  wftich  was  not  resumeiP, 
however,  bjr  the  piaintiC  ontil  afber  the 
efiLpirition'of  seteo  tnontfae  from  the  dote 
<i  tlio  %f«eiiidti«* '  Tlie  ittttion  was  bMugbt 
fte  fbeJfiitl^lnsthlmeiie^f  thi^'TlM,  >ayabl^ 
voder  tbeiflgveement;  oiid  defended  <mi  tlwt 
gitmnd;  fftfie  rbeeddidhbeiag'  wholly  utifit 
ftr  the  purpobe  fbr  wUch  te  was  takeiir*-. 
^ie-foddof  baasto,  thedefendaoteiiuldiiot 
be  said  twbav^  had  wy  benaiicial  use-  or 
enjoyment  of  it.'  The^colirt'WMS  <;}earlyof 
ifwiiioiiv  ^tiias^lie  dimiswof  the  land  did 
flwean^f'wfiih'ttfait  k»plled  oonditien  that 


of  A  bou^e  and  gardte./  ^be  def^ndaml 
pleadedy  that  the  boose  ^as  demised  Ibr 
the  Dorpose  of  his  inhabitfaig  it,  tbat  lia 
couia  hot  reoioaabty  tababitU,  beoadMO  it 
was  iolested  wttb  bogs*^  tbat  befote  thm 
r§i^  .beeiiQio.  diit.  be  Auiitod  possatsbi^ 
and  never  bad  aoj  beflfnciai  use  or  occupy- 
tion  of  the  bouae*  'the  jury  baring  (bund 
for  the  defendant  on  ibis'  plea,  the  point 
came  befote  the  court  upon  a  motion  Ibr 
judgment  non  obsianie  vereHelo,  that  the 
plea  was  no  ^answer  to  the  actioii«  Tbs. 
oa^e  was  fully  atid  elaborately  argued  ;'tfi6 
old  autbotities  w^re  I'eibrred -to ;  and  iipon! 
these  it  Was  expressly  held,  tbat  tfliere*  la 
no  implied  warranty  oh  a  lease  oP  a  housed 
or  of  iahd,  that  it  is,  or  shall  be,  reasonably 
fit  for  babitattbn  or  cohiration.  As  to  the 
modch)  decisions  on  which  the  judgtoent 
of  PorAe,  B.,  proceeded  5b  SbttcAv.  Afitffv 
rahle^  the  DnrOns  now  cojfrcolrred  in 'the 
opinion,  that  they  were  twt  laiv,  and  cobH 
not  be  su|)ported,  and  JWA«,  B.,  added^ 
that  although  SatOk  r.  Marrable  tnigbt 
[Perhaps  bo  distinguished  on  the  ground^ 
that  it  was  thie  caiie  of  a  furniilied  botisei 
it  could  not  be  soppdrtedon  the  ground  te 
which  be  bad  rested  bis  judgment. 

All  these:  casea  weft  again  distbsseA 
and  Gonsidered  by  the  Court  of  CoamKifli 
Fleas,  lu  a  case  ti'Sttrplke  t,  Famgworth. 
and  Another,  which  has  been  very  recently^ 
reported.^  In  that  case,-  the  defeodanta 
entered    into  possession   of  certain  malt 


Itwa9fit  ibr  the  ptirpose  ^r  which  the  |  offices,  as  yearly  tenants  to  the  pUitotiff,  at 
teaanttooLit,iand  thatthe  {Plaintiff  was  Micbae^as.  l83d,andcohthiuedhTpoBse8» 


entitled  to  pocdver.     The  great  difficulty 
^appeared  to  bo^  how^  to  reconcile  die  jadg- 
SMnt  of  'the  eoivt  in  JSmUk  Y^Marrabde 
isith  itadeeision  in  this  case,  and'  tbe  late 
Lord  jMnger  ingenioHmfy  sit«^gested  that 
^e  oases  were  dtatingaishable,  the  con- 
tract in  the  one  case  being  for  land,  and  in 
the  other  fbr  a  hoose  and  fbroiture,  which 
it  was  said  was*,  necessarily  to  be  such  as 
tnuB  fitfor  tbe  purpose  im*  which  it  was  to 
be  used.'  '  lis  SuUmi  v.  Tismpkg  however, 
Parke,  B.,  plainly  intimated  tliat  he  enter- 
tained  cobsideraMe  doubt    whether    the 
eases  referred  to  by  him  in  giving'his  judg- 
Aent  inj8miiky.Mtirt)able  could  be  up- 
held.    The  decision  of  the  court  in  Smith 
T.  JMilifvw&Ai^imB  again*  dinectly  quesSia»ed| 
in  anocbeir  case'  arg«red  in   ti>e  Oacirt  of 
Eacbequbr,  in  the  cittiogs  after  Hikry 
Term,  1 844.^    That  was  an  action,  of  d^bt 


•  li  Mees.  &  W.  53.     ^ 


sion  until  M^rch,  1843,  when  they  quitted 
the  premises,  on  the  ground  that  they  wefe. 
not  in  a  fit  state  of  repair,  for  the  purposea 
of  malting,  h  fad  afterwards  fouid  by  the 
jury.     It  also  appealed,  that  during  the 
existence  of  the  tenancy,  the  defendants 
did  some  repairs  to  the  memises,  the  cost 
oi*  which  was  deducted  from  the  rent,  aad 
it  was  thence  sought  to  be  inferred  tbdt 
the  plaimifT'was  bound  to  repair.      Under 
these  circumstances,  it  was  contended  oit 
behalf  of  tlie  defendants,  that  thfepfefftises 
being  shown  to  be  in  such  a  state  as   to 
render  tbera   unfit  for  the  purposes   (bt 
which  they  #ere  taken,  a«id  tihe  lai^dlord 
being  bouod  to  repair  them,  the  d^jn*- 
I  ants  had  not  such  an  use  and  occupattoii 
as  would  sustain  the  action. 

The  court,  however,  was  clearly  and 
unanimously  of  opjnion,  that  the  circuni- 
stance  of  a  landlord  being  bound  to  repair 

.     )        <7Mlm.itkGi«rG; 


thai,  th^t^mt^^mfk  m^TlWPi^ 

m^'Sn' W'^  W^^Wy  ^b' 

i|»dHh«Wift«M^)e8Bf3liWWtt^^ 
^•ite^ra§tefltamlf':^b|re  fiWfwt^ffiWM^^IJ^m 
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I  To  hoaxjsi  ^d  Wi  lo  Jooisff j 


1 


JiioifJiw  5[)J 


gcfMfllWi,, „_ 

TOfa'flrir  i&bio  x<i  8T9Boinn?wmoD  oifl  ibl  fuiv/li 


iWt 
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WM^^aL^ ^._ 
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JMAHaip 

efttkvfrn 

(xpoq  srtiTol  yJrififfa  vae  Id  t* 

\>ii8ifCiinur  <r 

niu  iTDta  %iw?V9  flfa^^  MK^ffiRp  vPp  iMVUn 
Wlfeidrir ^  T<^  Jn9?noo  srfl  ,ioli8iv  ffiiS^qa  to*  Ion 

ifto^^ffiPfiw;  »!i«'^ '^'^'i^  c^py'  9rfi(i5d6<» 

7.  No  office  to  Dri(MteW«lA»i«N^ 

_  . ^'U'JasmalBJa  aifj  JmiT  .If 

^W?  WS$^¥iffWWitf  W  (iSrjfLiiliflli 

loisJ  lucT  env/  rfoiilw   <B9tlnfti(!>  oini  yiaip 


.ln^mDi\io*l  ni 


•bnoibnxiA  \o  my»I 
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ftUtqtAfmiiaiMaatHi  tettflttgf  MAj)wanb|r 
charged  will^te»inb2|lMlj\«bne|t«c)breach  of 


^stp 


^i^h  m^^B.^ij^m 


1#«ii«eBf|fcT€f  ftfl)F/i^<¥^ilMqffiWW.to 


uig  roch  cfaantf,  or  for  the  paymcnt,(i interMt' 


ftfffmi%niLr  iwtf^ 

«fa«ffiPff«  of  iSo^ 
tbtieaie  of  aor.charibr 


J^for  the  jpfirptjst^ 
pg^  at  or  as  Aear  tq 

K^lii4<lgmi,^A*  render 
^•JLbat  fio  persott  st> 
^,  receiver,   trustee, 

iclt  e1  also,  tlip^t  in 

-  jf  ^T.  chaiilir  for  the        ;  m  a  e  of  e^^  u  -  ■ 

^o  mcorttt^MT^tdl^fJSlMfed  Church  of: 

i^lfaiKf  jiTii!  JftTiii^;<*rTvhicH,ii5;tV  *^sapcc' 

1  r    tWef^,4tHTf^Q4  to.J/ti  i|  cliBri^  III  coa- 

i  ,  V. ,  iIj  tli^ , y  a^t^ d  tlh^rcK  0 f.  J^jiff liip d! . au p 

J  ^u J^  ^  a^l^iW^ijlMe^  ;|^  pi^c}^,  if  tlHTG  W 

1  Ti  y  ja  pf  ci  al  \i  s\  to  r,  the  co  nsen  t  of  1 1 1^  V^^^^P 

II.  That  the  (tatement  df  di&jjMcme  oflbr 

tputj  into  i^taftttM,  which  iras  uud  befora 
puhaine«11iy>«MMtlMa.<b«(4to»^M^ty  in  the! 


im^tUftptMitiMikn^tdrTtiiilfkt 

mlik  applteabfl»k«hdk 

Ww  9iM  fWlf^(mP9»  aR^B«^»c^,*r^n| 
4hM4^iafldafiBa4»4kliaiiUibe  Jooritiae  1^ 

ii^oH'bf'Wc&iip^^ 

gMllfbpBWti^i>r^Bi^lAiii^9tMi<W]9IP1 

thereof,  or  that  by  reason  oj 
ber  of  tnutees  or  other  eai 


lawful  for  the  comwitiionera  bjr  order  under 
their  iPeal  t^frnfif^^^-Ftpm^ 

ofsuch  chanty,  or  ^^ 
mtSeV^ti^^^fSK  alolto%Blj6liiD^<i 

""     "  — *  -  ^'  InnMaai^ 

'^th^^nfdiia^ 
1fi(Aa<ft^:ifjpikipfoif  l(ri^k|(Bir|BatMfiDctioiii«fjt9f 

c;f^)i|B  or  rands  &erecs7or  m  tnee^^smtn  W7 
%gS^6P^Kimij^  d^<b)SlHK  «ttic(pigai»(itoiM^ 

death  of  any  trustee  or  trustees^  mliKe  tofm  tb 
substitute  or  appc4n| 


It4rllen 
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*Mv  Itor^  nrRflrmeni 


there  than  he  any  special  visitor  or  Tisftors  of 
the  chanty  the  consent  of  snch  loaitor  of 
Visitorfi,  in  writing  nnder  his,  her»  or  their 
hand  or  hands,  shsdl  be  necessary  in  order  to' 
9Dch  remoral  or  appointment. 


^  his,  her,  or  then-  hand  ortaAds^iMB  beiieoe»» 


1ft.  lliat  ivhen  tad  t»  oflstt'  m  mif  sew 
trfMtee  or  trasleas  of  any  ml  <er*pefioBnl  estate 
«ha]I  haw  been  duly  ajipofaifeed  wb  afoieiMd 
iroderthit  act,  dsen  and  in  ei^  soeh  osae, 
and  by  virtue  of  snch  nominatioB  and  apfMmt^ 
ment  alone,  and  ini&ottt  any  4eed  or  initm- 


ment  tsf  eonveyancs,  sumudei*,  Cf  aMij^flnsnt 

fnr  that  ^tnrposttn^uitaoerer,  afl  tbs4aiid«i^  ton»^ 

snents  and  hereditamenta,  and  dl  the  psrawial 

asute,  of  or  belon^n^  to  the  ehttiAty,  shall 

forthwith  be  and  be  deeaaed  to  be  wslai  in 

«ach  new  trustee  or  tmateea  as  aforesaid,  altbsr 

alone  tfrjulntly  w'aii  tiie  sorriving,  ^cotadiniting, 

#r  oAer  trustee  or  tmateea  fifai^  of  ffaeaame 

Isndi,  tsneueirtSj'aiid  hfciedStamAits,  and  per- 

aonal  estate,  upon  and  for  the  same  tnnia,  iw> 

tsnu  and  dbjeets  of  tiie  saki  cftavHy  t  a&d«rery 

#rder  of  tiie  eotDmiasiMiets  imxintingf  ttotlses 

•hall  in  terms  direct  the  tranater  by  alt  proper 

4»IRcers  Or  narties  of  any  iModc  m  ihei  pnbUc 

donds,  or  or  any  stock  or  sharts  in  the  boeibs/of 

3Dy  public  companr,  bekmi^itty  to  the  <Aiarity. 

ro.  Provided,  that  iff  case  of  laiads,  taiie- 

venta  or  hereditamenta  of  eopyhdid'or  enairah- 

•flfy  or  Sncient  aemesne  tettur^^nothin^'hsmn- 

before  contained  liMk  be  censthied  to  ^epenae 

with  the  admittance  tbent»  of  the  traatee  or 

trustees,  tenant  or  tenants  for  the  time  being  df 

the  same^  or  in  anvwiae  to'tifect  the  payment 

or  BStiafaiction  of  ul  or  any  of  the  hei4eiis,'foite, 

foes,  dties, orsnms of tnoney fr6m time totime 

ef  li^t  payslble  or  aecttStomedtipBiithsFadmk- 

lance  or  othcArwise  of  any  tenant  or  tenants  of 

itt  honors  or  manors  wheteof '  surfi  fn^SD^i^es 

shall  respectively  be  hoMen.   ' 

17.  That  whensoever  any  new  trustee  >or 
trustees  i/hall  have  been  appoinied  -as  afoteaaid, 
ill  ofliee  copy  of  the  order  'Of'  evders  making, 
confirming,  or  evfdenchig  such  appMntaaeait, 
imderthe  m*d  of  the  eommiaiioners,  ehatt  be 
received  as  sufficient  evidence  of  sncfh  appoiwt* 
stient  in  all  t!ourts^  ^^ees,  and  'prveeedtaigs 
whatsoever. 


Jurisdktum  qf  CommUsioners. 
18.  That  in  every  caae  witliin  the  summary 
jurisdiction  of  the  commiasionersi  limited  as 
ajfonsaid,  it  sliaU  be  lawful  for  the  commis- 
8ipners»  upon  proof  to  their  eatisfaction  that 
an^  schoolmaster  or  schoolmistress  or  other 
omcer  of  any  charity  has  been  negligent  in  per- 
fovming  his  or  her  dutiei,  or  th^  he  or  she  is 
lui^t  or  incompetent  to  diacharge  them  prb{)erly, 
either  /rom  immpral  conduct^  age,  or  any  other 
cause  whatsoever,  to  empower  the  trustees  of 
anch  charity  to  remove  such  schoolmasteif  or 
snstiess  or  other  officer  under  such  conditions 
as  to  the  commissioners  shall  appear  proper : 
Provided  always,  that  where  there  shall  be  any 
apecial  visitor  or  visitors  of  the  charity  the  con- 
sent of  spch  visitor  or  visitoris^  In  writing  under 


eary  in  order  to  Sn  A  i 

19:  That  in  cvety  cnsewifliiB  ^ 
jurisdiction  of  the  commissitfucvs^  limited  aft 
aforesaid,  in  which  it  ebnl]  •#«»  to  the  com- 
miBsioners  that  property  given  on  or  subject  t» 
any charitabte trust  ennnat  be.lippiM  tn  im 
purposes  directed  by  and  acoorffing  to  ^  «; 
tentton  of  the  donor  thereof,  it  «l&all  be  1»«M 
for  the  eommiBsibners,  upon  tta  spipficaikmef 
the  trustees  or  themajor  part  of  them,  andtsia 
the  coaaent  of  the  visitor  vr  viMlmr^.  m  casea 
whfiQ.there  M  a  special  visitor  or  ▼w'Jo^* 
the^rharity^  to  be  signified  m  wriingondermsr 
her,  or  their  hand  or  han^  by  order^wate 
their  seal  to  settle  or  approve  a  scheme  Wr  we 
appliisation  of  such  proper^  to  any  e^p^^ 
purposes,  as  the  eommisaioners  shall  thpy  fit? 
Provided  always,  that  in,  the  case  of  any  m^ 
for  the  purpose  of  educatioia  in.  conoKxioa  will 
the  United  Church  of  England  and  Irebm^w  s 
there  be  not  aay  spedal  ?witor,.  flic  anient  rf 
the  bishop  of  the  diocese  shall  he  rerared  m 
order  to  ttie  validity  of  such  new  scoe^^  m 
like  manner  as  though  he  were  a  spedial.vmter 
appointed  in  the  instrument  of  foundatvui.  ■ 
.  2Q.  That  so  often  as  it  shall  sppesr  to  mft 
comnNesio^rs  that  any  clainv.  pr  aenmnd*  sr 
caus^  of  suit,  against  any  person  or  corpon^e^. 
in  vespect  of  any  neglect,  abme».  or  bieacb  « 
trust  m  the  administratioa  or  man^eoK;nt  of 
any  charity  or  <:haritable  estate  or  funds^  or  is 
Illation  to-any  property  subject  or  aUc^ml  tone 
subject  to  any  charitabw  tnjat,  majj^p- com- 
promised or  justed  without  any  pirpMeaingn 
or  the  continuation  of  any  proceediiigs  at  law  or 
m  equity,  with,  adiwntagc  to  ihe  cban^  mto^ 
estea  thecein,  or  ought,,  under  the  ^pedal  dr- 
cumstances  of  the  case,,  to  he  comj^omised  or 
adjusted  witikout  any  such ,  prodeeaing  or  me 
continuation  of  any  such  proceedings  It, shill 
and  may  be  lawfi^  to  or  for  the  coinmisflaaiiat 
tO) authorise  any  trustees,  or  owners  ac^ng  on 
behidf  of  the  charily  conceriipd  therdn  to  oooh 
promise  and  adjust  suc)i  cudm,,  demand,  or 
cauf«  of  suit,  upon  such  terms  and  cooditions 
as  the  commissioners  shaH  think  fit,  so  ss  Uie 
terms  and  conditions  oi  every  such  compromise 
be  set  forth  in  an  agreement  in  .wri^ng  nnder 
the  sei^of  the.oo^mis^per^  an4  imder  the 
hand  of  the  person  or  persons  .0^  uodecthe  m1 
of  the  corporation  against  wl^bmsucli  dsun,. 
deman^  Or  cause  of  suit  maj  have  Vxistedr 
and  upon,  the  due  performance  of  the  tenns  and 
conditions  of  such  compn^n^.bv  ^uc^l^ersott 
or  persons  or  corporation  as  a&nesaia  snch 
agreement  shall  be  a  final  bar  to  all  actions, 
smts>  clsinis,and  demands,  by  qiwx  behalf  d 
the  «hpirity  concerned  thereiD^  in  refpect  of  fte 
cause  of  action,  suit,  or  matter  411  respect  of 
which  such  compron)ise  sfai|U  hfvve  been  made* 
til.  That  the  commissionera  ^wdl^wktime 
to  time  make  such  reguUtioi^s  i^^jpi^y. think  fit 
oon^erning  the  form  and  manner  ojtthe  accounts 
to  be  kept  and  rendered,  aoid  the  rBtqrns  to  be 
made  under  this  act  by  persons  intrusted  with 


the  receipt  or  application  of  th^reFeanes  of  anv 
chariftabte  Uvst^  fipdfor  the  transmission  and 


Ntiom^hTmfia^^. 


lAodiaetMmV  inch  BCfiomlts,  fttid  the  Toachere 
thereof,  to  the  comtuwoieiiem  9t  kwfMCtors,  «nd 
9«]rffom  tiae  totime  leeciBd  or  jiternieh  re 
goMawt'  Prmdtd  titwm,  dMt»  hefore  any 
nKhrBgnktion  sU)  'be  oblsffftlovf  on  the  per- 
mum  eoDcemed  in  the  administration  of  any 
ehBritable  trtM|,'i«  wfiitOR  fir  nmted  copy  of 
soch  ittrulationa  shall  be  sent  by  the  commis- 
^OBmhf  the  "pout  or  otherwiae,  to  auch  per- 
aon««  or  to  the  cMc  (^  any)  of  snch  charitable 
tnista 

Biceipi  and  appUeotum  qfReanues. 
"■  %Si,  That  the  said  conumaaionerBy  or  any  one 
ttfinorc  of  Aem,  may,  and  each  of  the  said 
inapectora,  shall,  ftom  time  to  time,  when  an- 
^orised  so  to  do  by  amy  order  of  the  a»d  com<^ 
mxaaionera.und^r  meir  seal,  make  inqmry  into 
the  receipt  and  app^cation  of  the  revenoes  of 
Imj  charitable  tmst  in  England  and  Wales^  and, 
in  <^e8  within  the  snmpaar^r  Jurisdiction  of  the 
tajd  eommiasionen,  make  inqniry,  inspection, 
toid  esaminatipn  into  the  aomhitati'aCion  of 
anc^  charitable  trasts ;  and  the  said  inapectwa 
ahdl  respectirely  make  snch  inquiry,  inapee^ 
tinn,  and  ezami^atioa  in-aoch  districts  aa  may 
fn^  thne.to  time  he  aasi^ed  to  them  by  ^e 
ton^UMarionerB,  and  ahaH  oh*y  the  directions  of 
tte 'commissioners  as  to  the  times  and  mann^ 
flf  anch  inquiry,  inspection,  aad  examhiation,. 
tmd  an  other  directions  of  the  commissioners 
ttat  inconsistent  with^e  lyrovisiona  of  thia  act, 
md  shall  t^port  theit  ojphnon,  and  the  vronods 
ifiiereof,rapon  any  tnqiuries*  made  by  them^  to 
mIb  jcommisnDnejpi* 

'    23.  That  it  shafl  be  lawful  for  the  commiasion- 
tara,  or  anyone  or  more  of  them,  orfor  aniyinspec- 
tdrtmder  this  act,  when  authorised  as<albt)es»d, 
'to  call  for  and  mspeet^  books  of  aceouot, 
tottffaera,  and  other  ioeiisnenta  concenmir«ach 
xeftmxm,  and  tho  receipt  and  applicatwn  tfeepr- 
-.«f,  and  to  require  the  attendance  i^  any  pefson 
'«6njt  as  tiliatce,  mlaster,-officcr,  or  servanl  of 
'imf  anch  charity,  or  at  manage  or  receiver  of 
-acnvestntea  or  levensiea  sobjeet  to  any  charii: 
abj«:tni8^  or  concerned  in  w  odminiitiation 
{hereof,  or  recciring  any  salary,  emolmnent,  or 
tmiit  from  any  charitabletmat,  and  to  rsquire 
from  any  snch  pierson  answers,  orally  or  in  writ- 
ing, to  aiiy^queations  in  -xelation  to  the  estates 
lo^.  rerenneB  of  andh  ehatitable  foundations 
'  Hid  trusts;  imd  the  applkation  thereof,  and 
generally*  all  such  information,  so  far  as  may 
/tioittWt  with  the- knowledge  of  such  pewon,  m 
rela&n  thertto,  as  such  commissioner,  or  in- 
apctitof  may'tWfth^fit  to  requite. 

24.  Examinationa  and  papers  to  be  trans- 
ndtted  to  ofSce  of  commissioners. 
'    *1J.  CotonHssion^  empo#HTd  to  ermine 
Upttjoatfe.    The  liW  power  may  be  del^ated 
to  all  msptetor. ' 

«.  P^oaltilis^ofpeijuit  for  fstoe  swearing. 

:  ,27*  Trustees,  with  the  approbadan  <rf  the 

coxnmis^Uere,  may  transfer  stock  into  name  of 

ihe  Acpounfattt-Geifltera!,  or  par  chttritv  tuoney 

*  'irito  tfit/  hank;  in  his  name  in  flie  liiwiferof  the 

•"  »,  «telr^stdck  and  caiA  W  beliept  apart 
flam  slodc'Md<iikLidbj«l  ib^oidMtaf.tDtttt. 


such 


29.   Indemnity  to  tms'cea  mating 
(xanafer  or  payment.        ,  .      _*_ .  ^,^ 

a^  Wh«e  charity  fimds  awnnaeeure,  icoiur 
misakmem  may  order  transfer  on  pAtmei^t  ta 
the  account  of  the  Accountant-General* 

31.  Commiasionars  to  nuke  erdew  as  |o  t» 

32.  No  p«yment/4»awiMdehy  t^^b^ 
oMept  upoi^  anthoriiy.hf:  Avo 


iQthority.hii^tvo......---^ ^ 

33.  g^ada  traBdamd  «a  .tha^  Aceeudlin^ 
G«aeial.uB4ea  an*  oader  of^tha  Wtt«w»«^ 


34;  Wheft  jtock  aaid  VyAe  A^c«^^ 
GaMmluad#r.a»4idar.  of  twir, commi*«PiW!^ 
their  tMpnais  ftQ  •iEti£r<«iudik  ataekia  to  M 

aotdr&a.  •  ' 

36.  Castiflcata  o£  aearalary  to  the  comnuar 

nouaia^to ha anfficieaEtvitharit^ for  trmiafi»r H 


a6<<  Alter  death  of  tha 
theaac«ritiearto^reatjn.hia— --^-^:      > 
37-  JUord;  Chaa«eUor  ;to  regulate. .mod*  ^ 

^^A!l^SM^Qme^  n^t  to  iajerfere  with 
sharitytmipniea^httt  aolyto  kaq?  tha.acaflmi^ 

ttt4ha  banlu  •  ■    • 

-  ».  Powcvs  rfjrttom^ior  jraceipt  of  maaffg 

«smfit  fnim  staaaixduly*  ■       * 

.40.teraana  "«»«««,  ^^-^W^^fn^!^! 
anmiediiable,tohefiDadhy  theCourt^aue^  a 

Beoeh  or  Bapcheapaar.      ,   .  -  ^ 

..  41-  OffcBwTS^^tiaa  who  obstruct  com- 
^iasjumefs  or  kispactqra,  «ubjcct  to  ^ova^  ^ 
.  4a.  Truatees  diaobaying  tha  acttebe  autaefit 

to  removal*  '  /     , .  v         '  «»o^« 

43.  Thatin  every  case  m  which  any. peraon 

ehaU  refuse,  or  for  the  M>«^  of  one  ciOwjd^ 

month  Btglect  fr^obey  or  pt^form  aoy^^'^^^ 

the  coumSisionera  ma^e  under  the  w?;^^"^ 

this  act.  it  sbaU  be  lawful  for  tlf  HighC^ 

of  Cbancary,  upon  the  petiUop  of  the  cOTi^ 

sioncrs,  or  of  any  person  uf  P«rsona  ^^^^ 

in  auch  order,  to  order  and  ^^l^^^fT 

order  of  the  commission^  be  obeyed  ana  €»- 

forced  in  such  and  the  same  manner  «*  »f ««« 

order  al.  the  coromissmners  bad  been  «^  o^; 

nal  otder  of  the  Court  of  Chancery,  and  that 

a&  the  coats  of  auch  petition  be  pajd  by  the 

peraon  so  refusmg  or  neglecUiig  «f  aforesaid^ 

44.  Legal estateofhereditamentsnowvsst^ 

in  municipal  corporations  on  charitable  tru«a 

to  be  vested  in  the  tmataes. 

AppohUmmt  of  Ke^  TVusTcea. 
The  bill  then  recites,  thafit  has  happ 
by  reason  of  the  property  held  hym^igal 
corporations  in  trust  lor  charitabte  purpoaea 
being  in  some  cases  of  small  amount,  that  Ao 
application  has  been  made  to  the  Lord  Chah- 
ceUor. to  appoint  triwtee^  under  the  provisiona 
of  the  aaid  «ct;  H  is  therefore  jaropoaed  to 
enacts-      »  :  -  .    - 

4&.  ;Tha1iif  a^pecial  application  shall  be  made 
to  the  commi^siouers  by  petition  or  memorua  in 
writing,  signed  by  .notlasa  than  ten  inhabitant 


:e4M 


ih»  BUh  in  J|MM|iM«AJrMw^AfW^ 


moyVluritable  estnte  or  fmid  within .tfailp«M)<i  idf'llt'dS^tMtiMtAntkni^^         «iHl 


''?*?^  yaj«rti4gi£(nta<ttAitfof|£iattt#j^  W,»HP«Syj«*Je%i«  ^  ?^""*" 
Ihcnl  tb^  9»aaupPoptlt,^j^  qideisiaidfentteir  shall  be  ^fimi)t  Wsf  ^^f^  iffi^ 
^dtoairtd.nMiiiBC(kzdtimi&fatt^tiuttaiM(k8ihek  thereof  irreTJeei^Kwcti  pro^j 
y4hdl  lhJk^(n0rti]rilMin9ib^toHhei4katM-p  ^(^^ 

>J^£ft9tidii4  thttt;,«idi*<rii^8bi  MwMbfolBiJ^e-itiii^  e(AMriblto1l8ri^0lMifi(»3^t)M^ 
L  fl»mmiMl^neli^^byi]oadeqnkl^Abdffnnl^  irntt  ;eaitia)iatl[ifl4^nmi  bof 


^M»«ta»ofr^«lnHt9r9aiH^^IN^rr>tarfil|(nB)(lo;^'i^^^  cotfceYlunfi 

^^a4^iOcdttitf^(0otew9i»pm)Viim«t9llb«' WUbW^  to,8tel>'BfiMfM. 

^tb  bod^lfficifliil  Mdei^jofltiie  IppoistiiAidiio  i  i  t(Mndt)K>9ifrii*  tbtJofllcoDf  ikikioqMiflHQpam^ 

'1i0&J3ftdd[fMth«rttfti«ttfiRl4iMibiW^  «^?i§^  IfKil^^     ' 

8trfMlte%  ^rfatt«eueceaM«i(tai^|i{]^ 

^nMtefadkdalRtkMfb^i|6^  bnB  9/ir  ,  f^^mtft%JMft^iPbrf'^ 

'  '  4p .  ^ Ohkrs  of  th^  com«a¥fi»ionet» Up po mU«(»^  nvknid  V^j.  ^m  t^h lurfflthoHiy 

j«gpeal[U»tbaU)f4CI»«njD«l^*tfjUn9ai^q  bmi    ^ymf*fi^im ^^<^^^mP9Kf^t^ 
'VI  i'"        s  I  H^ft<frimff^  ^'"^   hnW  s7i«jn     for  every  7"i  w*irds. 


w/§? 


:i3 


:„,^  30jHt  i»., every  c^if^e  of  au  otil^ffla^oj^' 
fUUB  commmiopi^r^,  or  of  any  procecflvng  by  aay 
^(nmrniontfjil  shall  l>^  lawful  for  the  rum- 
^isdoqer^,  if  tbe^  Bhall  so  Hunk  fu*  wfuja  ili^ 
^plicHiori-oC  any  person  wbpsliaU  tjOmli  ]uro- 

fiL-lf  aggrieved  by  auy^auch  or  J  ^V  or  proQcet^iog, 
,mthtti  two  camxidar  monitis  aftt;r  audi  orJ(^r 
■  lE^hdl  hav'e^  beea  ipacle  or  proceediag  Jii^tl,  lo 
,  Teiipn^ider  ,  Buch  Qfd^  or  procee<Jmgi  or  to  re- 

Jiear  tb^  mfttter  af  the  petition  or  rYpgrt  on 
;  vehkh  lucb  order  or  procte.iling  hhall  ba\  otjtst;;! 
I  made,  and  tot  cpwfircp,  varyi  or  rescind  ^^119)1 

order  grprqceedinfit  aa  the  comuiisiiiii^sioncr 

1  «h^  tJjiok  fit  J  and  every  tiui;li  rcWacw^  sLill       _„^ „    

..|ak^,pl(iC9  bofojre  all  thi^^^pii^ii^iseijp^^jp  j,,„  ^riij  i^Sii*aH 

*' "  Appaiiitnmtt ^  Vlerki*^  '>ih    onii ' 

M,  That  aW  trtifiteeBiri  WH(^  pt#ct¥^iliill 

m  vettdd  tipoh  any  charfiabl^'  tftlst;  ftf  i^tW 


inlffig^tbe 


iM9  ietd6  and  iminmn^iiliaqa^^  _ 
ppoprrty  ot  fuiltk  oi^«*]^l.kilillJl^lihil1^  ililljll^ 

to<tkerii|?u4iil^otiflofii"  ""   *  ^^ 

'kit?the''ai&  ^skod^tt^aBoiraii 

olheru'ise,  and  i it  4qaft4ai|tl^^k^|l'a<ilUfe>a 
Bfieam!  fdr  w  skaHq^ ijjiy  pwiw 
the  onmr  to  ^hti  iioifiaiinuiwicb^  iorflUlliudf  1^ 
the  i^^ffi^se'of-tbe  oorwifaifcwiliaiM^^'niyiffl^f^ 
thereof  for  «9e  wid^  wrigwiiMo  elBJiMn  ^dt  ,f^ 
5  ,^.  .Ip4eiiinkf  toiroblMaiattMii  imk  niir 
direction  of  commtaMiMyU  BWoCIol  xl^'"^^*" 

ao.  Exo^tHiii  ttf  |feiiflH|t«nitaisad  oaU  bej 


mi^mQ"^) 


him 

fall  act  in  the  ^miivsti^tion  of  any  t^h?irttj^tqf'''-   ^f'^-  "t^rilT  n'  .^Tnqoiqncr  '"^^t"^^ 

<  anpoifit  a  itt  pi;r:5otl  to, he  the  clerk  of  i*n?b  '^^'W^^'- >^fif€     ^^3  ' 
^  charitahle  trbst,  ftk  the  ptrrpftsal  of  uW  n^uWia 

by  this  act  directed  to  be  made,  4ind  f if  all  com- 
*  DQunicatjons  will?   the  hoard,  and  every  «iich 

<Tetk  jahall  on  Ida  rtppaintjiiL-nt  cominuijicale 


!  traaemitted  annually  to  the  comTni«*ronera 


ir.-f 


Vr^Q  t«>qftiq  Mtiln  h«^^ltl  It  li, 


PpJdSa. 


,>,...„ ,^..-._,sa,      ... 

language  than  those  in  ordi^ry  u^e?    t^.ro^yMSoTiSvm^li^ 


language  than  those  in  ordinary  useV    f%Ia2BV,emn  ii^^ 

n)pear8  t^^¥«^Jiel^Mdli»gfrto  undertake^  i^ittik^abh^EkiiiofltoffiBeBlltrio  ipufaerbievi^Mce 

bflhiipfibftll6iatimJwdfhPr«|]«t^^owlfe^  ^^^^^^^'^^^^^^'^^TS^^^^ 

m!i  jf^fJ^M W%  !ftMfi>i£WV»^fS!^'  ■Mriem'jf(«rfiP<ii«irbithLdi««)tfitqtai^  lU  ikj: 
si^i«ftilffl|9rtI»ffiM»9W«aMfe^^^  ithedfeB^'toKMrtaeriMtttiowdf  O""*?^?*'*' 

7l!5W^S9r8WWMBH.fl»ffl^Sflf  i^ftAD* Wr  nol?nger applicabje.  iKmOibiAivae^ft'to 
'ftnnapwMnioiitMltMoottnMdiiilioso^fbnP^  6l»»>0»»iiWW*  »ittaiMay^rfK»i  Iteo^ntl  Mte 

.,....^^  ...^  „.,,  J^^^"?]  being  not  onlyTbe  wrttitf  td4it)y«y  wm 

si^Hmcmr^i^^imAfi^^m-Aia^w^Mi^  sive  and  wifc?«taiMi«j*^*f^ 

«^M»tife«Jlm  and  personal  th<i|llMMMiftKa««^ 

•^'^  ^  ^   -     a, rfioV?  i;;  yi9'«  io>     rative  word  eitiplr^viij,   rx<ept  wIkii    rircim- 

^di^ia&affdbiWMq  to  »slMfi  ldi}.0{vifir,1»  td  eucices  render  '  co^iirrH  '  ur  rekaiic  \appropri 

****  "'"jjjcQigpiil^i'jfij^liMt  ii  iHj  djftiuuthf  •siwa-' 

jgAeiMgnitfjrtiAaalftdif  has  .^eiviidrfJ^  r|„.«, »  i*j.pr^i..»*»- >--"-—-—  ^^      ^ 

mfMk  flAi  iiMMijiihiHiliiiii  ilaiiin  ^bi^arfc-  ^ -  ^' The ' p^c<>!^  in  th^  {^Tecede^nts  arto  UTilformty 
imtkd  iii«apioiaimiplal>ortvafaoce<fa  ^AeFicrib^i  by  ref^fenee  to  a  Bt^liediile  and  ma^, 
^^^— ---^^ i-^j. — l_.i..x-.IitwA^|jt.^  i.ii.„  ^g  cl^^TcHt  US  w<^lU^  the  sTibrte«t 


m 

bh  I 


fee,  the  recitali  ofehMvte^>Mdba#&ddoirttiftlj|%Q[f^  ofd^ 


iMm 


Muuuc  oiiie^criptloTi,  and  erne  v?}a<'h  thi  part- 
>^om  Hi^l  itiaps*  atitl  sthedtJles  made'  fo^  tlae  ronl^ 


r^aitftaitaidQ  lo  noiiDaiib  WuUtlon  of  tithes  have  rVtraered  tht  moat  com 
imiBiMwi—iM  iHffaiitamhMl^imlnHHy*»H  'inon  rint!  vdry  t^^^itf  ^itt^in^ble.  In  those  tEflef* 
his  also  bedBliOil^Hibnd^^MuiligiMdly.iiitro-  lioweVef^  in  which  this  mode  of  dei^rriptioii  h 
•iffAdito  JbsndbrU  <tei>ai|>ii i:  rt0fa<iAi»aU  not  attdiiid)l€,  thti  P^rcel^  can  hit  i^trtiduced 
capable  of  taking  effect  as  a  bargain  andhnk,  into  the  body  of  tliei  dwed  in  ibe  old  form, 
if  It  failPil  nf  |f«  pr^ArpffiHt,  ana  iriia  tb»n  ahJ  f^yjthottt  i^y  Otto  alt^atkui  ttiao^QtnU^mif,.  tha 
— J.        ,.  , ._^  _* Ticeolljjrf^ercnc^  in  tt^,pre^en$  to,  tUe  . flap  anfl 

slightest  ose  ezeentauubargam  and  sale  in-}[,_  ^  "  Thje^  Ijeofttal  w^rda  Uay*  peei^  very  ff^^^F 


foUed.  and 
.^ila{oiral^^ia-(4b^( 


iq  .^(ibridffed  Uy  omituog  lor :  the  nio»t  |wrt  tm 
it  fermm&ratioa  of  fJoniciiUrft,     It  m  much  to  be 


umJ  YmulVuic  a  warranty  vt  cove  mot,  (i  Mprtm'ii 


195,)  and  Ut^ing*  therefore,  an  iniPfOptr  iwrd 
Yor  triiiitcas,  mort^ajc'^^^^i  or  the  lifce  to. coavey 
bfi  i^,,  of  Qoorse^  at  m  enj3.    (Set  tl*?  niew  a^tj 


Hmewi  Ikani$m^9 


4KW 

ancenr  to  dispense  with  tfaem  dtog«llier,  hf 
enactiifff,  in  tne  language  of  the  general  wonii 
tbemwmi,  that  aM  the  thinga  th^  apeoify,  and 
lA  other  rights,  easementay  and  appiutenonceai 
ivheiher  atrietl^  appfarteaant^  or  appaitenattt 
CMdy  by  reputation  or  ei^oyment,  ahaU  paaa  hf 
liie  convefanee  of  the  property  itself*  At  pre* 
aeiit,  indeed,  there  is  no  oneation  b«t  that  what 
k  strictly  appurtenant  in  law  will-  ao  pass  s  h«C 
there  are  so  many  rights  and*  easements  whidi 
«e  not  strictly  appurtenant  in  law,  buteveefnly 
appurtenant  by  reputation  and  emoymenl;  that 
the  general  words  in  a  modlfed  dh^Biuat  be 
tet^d/* 

On  this  point  Mr.  Davidson  obaenrear 
ftnit  IB  one  of  the  acta  iotvodiioed  by  Lord 
Bfwigham,  64  9  Vict.  c.  119,  there  is  a 
clause  (s.  ^)  mtended  to  supersede  gevie- 
ral  words  in  conveyances  under  that  act ; 
but  the  provision  does  not  very  satisfac- 
torily m9»K  tbe  real  defect  as  to  things  re* 
pated  t»  be  but  actually  appurtenant^  and 
beiiig  confined  to  conveyances  in  purauance 
^  tlfbt  act,  wW  not  be  of  any  general  ^e. 
Mr. Davidson  fhen  |>roceedB— 


•  ^The'olaiisecidM  the  <an  the  astole 
iMabaen Trained,  (ahhongh  in  a  very abndgei 
riiape,)  to  meet  tboee  casea  in  whidi  the  coa» 
frying  party  haaa  term  of  ymn^  or aoiae other 
kMsrest  in  tlie  'propertv  distiocc  fnom  hie  eetate 
fvhioh  appears  inthecUeAii  and  which  might  be 
held  not  to  pass  except  by  vartoe  of  this  clause, 
in  ofldmary  eases,  hoif  ev«r»  the  elauso  may  be 
whoBy  omkted.     Ite  ehawe  called  *  snd  the 


aiaireMiOB,'  &c.,  has  been  dispenaed  with:  it 
fraa  wholly  ii8elees>  and  haa  of  late  bean  much 
disused  in  practice*  The  only  words  used  in 
iIm  hahcodum  are  '  to  hold ;'  and  in  mortgages 
the  old  form,  '  subject  to  the  paoviso  for  le- 
damption  haivinaSler  .coBteinea/  is  omitted. 
Hie  expression '  hereinbefore  gnaated  [or. '  aa- 
.aigiKd '  or  '.deoiiaed*']  <^.  evpiassed  and  in- 
•tnded  so  to  be,'  is  omitted*  except  (wbei;e  the 
Amssion  might  ocoasion  ambiguity.  The  ea^- 
pression  in  question  should  only  be  used  where 
vit  is  neoassa^  to  diatioguiih  the  property  con- 
'.TeyBd,&c.,  from  aome  other  property  j  a»d 
«avaa  theA  the  wonda  ^  oc  expreased  and  intended 
*m  .to  be'  may»  for  the  moat  pari,  be  aaffify 


ofBtedi. 

•«Inli«ttikigdovaiftaits,thaword' 
only  is  used;  and  the  co^ananta  for  title  have, 
generally  speaking,  been  red«Ked  to  covenants 
for  right  to  convey  free  ftom  inoambranee^ 
and  for  fartSier Maonranoei  andl>liawi  %aaa  oM* 
matenanyshortenad. 

«Theip«weMo-a|>pQ&hliMir«t 
oiber  fiowan  haiie  also  faasft^iary  i 
eMd,wi«kMit,it4a  belisv^i^  in;^ 
efficiency  (   and,  gwwidly  apbakmg. 
dandes  of  expvesaioft  ham  bea^  ^cxA  o«r 

The  work  contains  Mr.  Belli^ndcii  KerV 
letter  to  the  Lcrd  ChancePor,  in  wbiph  Be 
states  the  reasQua  for  tbci,,rc|>«a>f,™ 
late,  and  tbotpra^UvK^^  t^  i^PK  V^  ^ 
tfaia  ia.  followed  b^  Mr.  Il^vMsao  ftrolMf^Nk 
tionr  on  Ifae  B.&.a  Vsok-^^i^lOft^*  1 1&  te 
Aets  for  anmiding  tba  i#«r>of  ftaal  ¥s^ 
perty,  itod  inBridertf^  the  ^atl^;aa»iM  af 
satisfied  tenrfa  iinneceaAifj  ;  ylih  the 
clauses  jfbrraerly^prQpqsef  .<ci  "^J^^^ 
in  . thei.  Bm  M^  ^m^  m  +^W^  of 
Paeperty*        . »  •.:        :  ..v.it^^.ii  jii*  -   -. 

Wttfainilhft  anpaB  Mopasa  tf  Am| p«W 
Mr.  Davidaoffi  baa  gMia  aariaoa^fscoadaaia 
of  thfe  simpte  kittA  6f  tiaMlMe^  wHifife  «p* 
peartomtobte  weUselddS^or  Vh^u^po»% 
and  admitfcvi^  of  aijipBf  ^^foVW'««^  ^^ 
eases  wher^  a  iA,4;e^,n^v(|^  ip  tf4ffi{^  "^ 
priAaiple,^£  • 
ebaenve,  b^wowett 
fbrois  given  ] 

Acts,  the  pfiic!llteftel'#ft^4ie" 
where  the  forms  'p^M^[*^i*^^  ^ 
provisions  of  thM<a,tW>;y^^ 
Mn  Davidsons.  f^W  ift  lje^,pr^|^5p 
pswaadantsiiha  m\uild$p^imyii^M^^ 
man's  authority ^<orjas(>hii  oana-haioiagatw 
judgwfcnt.    <3antyaBp#'aaa»  i^fwahAly 
adhere  to  the"'Brtf^rt6tit'caiifWi 


by  .the  OonTeyaace  and  Leaaa 


•     ''In  limiting  .powers  .no  restriction  lias  been 

imposed  on  their  exercise,  except  that  it  shall 

.be  by  deed.    The  ordinaiy  r^strictiou,  that  it 

ishall  be  hy  deed»  '  sealed  and  delivered  in,  the 

'Hraaence  of,  and  atteated  bv,  two  tor  more^ore- 

aible  witoeaaes,'  is  troohleaoiae  and  useless, 

and  sometimies  renders  nugatory  the  intended 

execution  of  a  power  by  an  omission  to  comply 

wiih  an  unmeaning  farm.    The  restriction  to 

''theekeroiseby-deed  is  proper  to  preclude,  the 

power  from  b^ng  exenjised  byiS  mere  letter  or 

•MIe  in  wnting,(peaned  without  doe  oonsidera- 

'tMMi,  and  witfcmt  that  gaaersl  iorm  w)uch  law 

aonsidam  neoassavy  for  the   convajraace  lof 

estates. 


.T    ).;,i 


mg  practice. 

PETITION   AGAINST 

RAL  REGISTRY  OF, BBftEDS. 

'  .1      V)    t\(i    Oc     r'.^^  -#.; 


THS^GfiNB- 


Wa '  fiad  Itttfended  '  to;: 
readers  the  form  of  a.,t  .»- ...  .  ly-  -  - 
the  main  olye<itioos  i^MO^^^es^y^ 
deeda,  but  havjag  DeceiraA  .|berff«py,^.  a 
petttioB^  <ha  JAamm  nf J«avda.  fimaJani- 
owners '  and  iahabi«Biita>'of'<8anie»laii»  •«& 
give  tWs  the  Tftttbteate;  plfi^Mlfn»  ^t4« 
accoDipahied  ^th'iidtts  ' trnft^Mj^^tei  the 
BUI  fpr>.tai8hIn^,»'t»e'«>W  W^sfe.«f 
Deeds  awl,. Vtt*WP»,.Mfi|l»».«.5^ 
J?kq|iert]u<braHeJbt).m,|l9,j|^C;m 
tb*4MithiJ«pa«r3(ikMtk<iof>  oh    n:,>tt  ■> 


^^pflfMon  ^ywRfv  MiyiMry.iyri0MHfc 


m 


pmtsnSL  Dublk  Mgistry  of  deeds,  idMbs?  to  be 
effected  by  depoeitef  4be  ongina]*  or  of  a  dupli^ 
Gate,  copy,  or  memorialj  k  uncalled  for  by  any 
il^Date  •eeaeioB  «f  necessity  or  ufiefidnese, 
foAfttt  tothft  ]mtdxmmtmivMm  afctoffe ;  and 
would  be  productive  of  coaamiaiKee  lughly 
BHadiievQiw  ^pitKotii^.for-  m\gm  en  the  one 
hmk  all  IcMisactkMUiJBalatuna  ta  tbe  ^onvayance 
af)aBda^/n4«(Ecr  ItgrflaK  mortgage,  marnapf 
aetfkraent,  or  od^rwiae^  would  invariably  be 
attended  with  deby^  expoevre/  and  additional 
ezpenee,^  with  riak'.of  tbe  lose  of  deeds  by 

'  *  *^lfitti  reffsrd  io  'eseposwre  tbe  danp^er  would 
\tb  eqoaAy  i^rdit,'  ^ber  from  the  original  or  the 
dopy,  ft  flday  \astk  bei»b«eirved,.tltiit  stoi^  au 
lOKilll'ii  ittadr  in  Ah  pretettt  1i»l  (a.  6»)  «e 
fKfeiit  im^ectideak^aeuchea*  .by  .n^mrinf^i  a 
dsri>#atHMi.to  bejaigftedby  tbe.p«B90ii  ^plying 
4r  Mpiea.oi;.^ti|if|8,.BUting,«non0t  otber^ 
Qungs,  tbj^x  be/tas,  or  claims,  some  beneficial 
estate  or  interest  in  tbe  lands  in  question,  wbicb 
if  untrue  smfieees  the  party  to  a  periahy.  But 
thit  ^rotiBSbJ[  iiriaieftaeitt^fbr  tbe  porpos^,  for 
bow  is  tbe  negative  to  be  proved,  via,  tbatuhe 
fmftp0ai%  doii^anl  dahn^  viiievatBt^'  or 
Btess8tiii.t)Mtl«idi'  Bcaidai:tbis«.iherei8flo 
5^wilA  to/  xi^^igmivH^.  umm^^m,  pf.th^  in- 

uxe%  ^erj;,  |i9»  yv^  noblemen  and  gentle- 
Qloi.oflafrge^lanQea  property  like  to  be  deprived 
^one  of  tn'e  commbii  rights  of  an  Ebgtisnman, 
w  ciisloidy  6f  thfii^  dwff  miliiimenta  cTf  ^te'^ 
W  tii  !k«W  Hhei^'myrriaeief  iMttenlinti;  iteHly 
lit*Hgitneim^niittgi^iti,  (i^aftyv>'andpiMle 
iffiuu  laid^^siwD'to  the  inspectiom ^ol  binary 
]iti8iiwa^«&ii9pe]l^nU«q«»re(  t 
.,  }l^re^jemht.fio  jdoubt  i).u^  that  the  cost  of 
JTi^g^c^tion  wul^da  greatly  to.  the  expense  of 
ibnvWapcing.  j6  say  nofhing  of  olTier  items, 
Ac  ifiiMe  ar^^  olP  settr<^  for  ihvt0f^antt$, 
lAkfbwill-idwAys  be*  ttaceaaaiy ,  and-particulniy 
Me*«ie«tes«  «f>  deed^^diaU  be  4S0iMdeniUy 
fnwmnlatgd,'  aay- tet wymprent  Xht  raal 
fMpaiAKjQipn»M«iMn^  ^iHm  second  report^ 
acknowledge  that  in  other  registries  '  where  th^ 
title  is  extensive  and  complicated,  the  labour 
&d  expeflie^  af  a  saorcb  t»ecome  enormous, 
la -the  Indfex;  for  lGddk6ex  in  one  year,  tbe 
Barnes^ vad^  oaif|.l^t^«f  the  alphabet  have 
fikd  nearly  SCl'  pages,'  containing  about  39 
lames  each.  We  hare  been  told  that  a  search 
#pr^|f^y ',11^  a^,  the  present  offices,  eiecept 
^«*> W«#*?.^Jf  Ae.lw^  purchase  or  mortgage  ; 
that  such  a  liimted  and  madeauate  search  b^, 
Hhr  6nlr'titie,'6cp^ied'asblicrtoror  bis  clerk 
mote'  Ifeten  '^  di/pi  t  that  4me  wterdi  baa-  cost 
^9«af4ar  of  iM)OLf*aiid  tlMkia  BomeaMa  where 
Jae  wrtiiiLibM'ibdongaditei  peraoni»of  vevji  com- 
mitk^wmmi  A^  Ww*  Im  befla/pqnwdered  io 
rp9  i^spm^U^;'  ,al#tfM3i|sn.t9,  suffipiently  ap- 
tff#i«P..^lWU!^i?..tWgreftt^body^  of  landed 
.WpiuSlan  to  a  timely 'Consideration  of  their 
intereits,  ap^^tjortobdrativeof  tbe  danger  and 
inseetirity  id  bte  'litottbeiidedfiiMD  the  adc^ition 
of  a  measure  ao  oeeply^aflByciriagp  >  the  .peopatty 
«iidtherigbtB  of  tba-^iBunt.fuidAil(uifiJ:eiie^ 
.  rations^  as  that  of  a  general  r^i^ter. 

*  "Tbi*'W*Af'att^ndlilg  the  transmission  of 


tbdr  tnmsQQeHOB  to  and  from  the  place  of  reu 
gistry,  and  with  great  danger  to  titles  from  the 
omissioiis  which  would  often  occur  under  the 
new  system ;  on  the  other  band,  the  evils  1|»  b» 
guarded  against  have  been  greatly  overrated^ 
D6&  aa  to  frequency  and  magmtude,  and  in. 
fact  pre  of  extremely  rare  oeeorrence.* 

"  That  the  proposed  law  would  operate  moet 
ia^pmously  towards  persons  wanting  to  raise- 
money  on  sudden  emergencies,  when  the- 
necessttcy  and  unavoidable  delay  under  Che- 
new  system  would  often  frustrate  the  object 
of  tbe  party»  and  expose  him  to  serioua  coob- 
sequences.* 

"  That  the  evils  of  the  registry  wkb  regard  to- 
sBntt  tranaaeiioas  utmld  be  moat  grief«us;attd^ 
woeld  'mtkmaabM  caaaa  amooDt  to  a  4irobi- 
bitien^  and  it:hBa  been  aacartamad  thai  aaora- 
than  .half  of  all  the  sales  and  mortgagee  that 
take  place  are  for  sums  at  and  under  300/. 

*'That  the  petitioners  are  convinced  that, 
ordiijary  skill  and  care,  even  under  tbe  present 
system  are  sufficient  fo  affbcd,  m  tranaacdone- 
iea|Mi4ftiiig  tfeal  piopMtjva  rational*  sesuiwwe 
ctftaiiBfiy;'  • 

"That  tba  wall-gvouBded.  oenfidence  wbicb 
arises,  especially  in  the  countsy,  from  local  m^ 
formation,  and  from  the  known  integrity  of 
parties  iwd  tbeir  soUcitore,  seoden  nnnaoeeaary^ 
itt  many  cases  the  troublesome  and  expenaifW- 
pncautiona  winch  the  wary  conveyancer  itt  ■ 
diaCaBOi^  Mlkof^y  alive  to  tbe  <poiaibi%  oT 
frandi  and  ignorant  of  aU  extrinsic  cii 
^^moeaafifetmgtbepMpBi^aBdita  tiUetf  < 
it  bis  duty  to  adfrise. . 
.  "That  tbe  sufaject  of  tbe  eatablishmea*  of  • 
€reDeml  Metropolitan  Registry  of  Deeds  afied^ 
ing  Real  Prapesty,  ooci^iiBd  the  attentisnoftha 


deeds  would  attadi,  whether  orig^ds  or  ori^ 
copies  ^re  to  be  deposited,  because  the  orig& 
nais  Would  stall  events  require  to  be  sent  t^ 
tbe  office,  in  order  to  have  the  stamp  and  cct— 
tWcate  of  registry  affixed. 

<»  •'It  has  been  calculated  by  persons  of  er-- 
pcricnce  that  no  actual  loss  occurs  in  one  caae- 
of  a  thousand  to  which  the  register  would  appl|^ 
a  remedy. 

<  "TriS  (Bvil  woidd  exist  although  the  party 
sbould  r^t^n  possession  of  his  deeds.  A  lender 
would  not' be  safe  in  advancing  his  money  on 
tbe  deitosit  of  them  whbbut  previously  search- 
ing the  office  for  prior  incumDrances,  nor  witb-^ 
out  atterwkrds  rej^stering  a  memorandum  of~ 
the  transaction.  Tbe  delay  in  the  first  phce 
(to  say  notbinjf  of  the  expense,  for  the  memo* 
tandiim  would  not  be  received  without  an 
ad  valorem  mortgage  stamp)  and  tbe  esposure- 
afterwards,  would  completely  frustrate  the  ac- 
commodation of  tbe  temporary  loan.  There  ia^ 
clattse  in  the  bill  (s.  15)  recognising  equitable 
mortgages  by  deposit  Of  deeds,  which  is  an  in* 
fcongniUy,  since  by  a  previous  clause  (s.  10> 
the  surrender  to  the  office  of  all  deeds  executed 
subsequently  to  the  3l8t  of  December  1845,  m 
required ;  so  that  tbe  Ume  would  come  when 
W''%n£te#iier  w^uld  have  no  deeds  to  d». 
posit. 


*M 


i^ 


"^^^^ 


MercwMeLaw. 


tion;  m  the  course  of  wnicn,  the  eyidemmi^^ 


of  great  experience  fuUvestablishi 
petitioiieitro^i^^^lblUidL^Vili^sU^^     set 

lieli^e'Cheir  IxirdstiitWciM^  «it  'W^Uio^d^id 


,^j«4i?hflbi)bid»w)Uif(»e  IbfiHoiMf 
A^mbt^f,iil^jb«|iif)ia^l«^^ 

^^.tiiitidHii^Jc^f  df  fetittl^W  iflK«^ 

tUlA/^oi(^i^r£«^fr«i^Wli^chiihec^fl^^  m\\ 
iDtiiibAs  wtt  t(ipUHke  iplaifep^biihitgifticmdiif 

Stygf^M^y  >8^-*i!Wt«ojn  jjren  Uie  aj 
fHiag  incum^  o1 

toW  princ^e/but  £0  m  iWd6tIu|rf. ud^l 
raard  to  the  latter,  ttlttlf^ 


I  11  n^rfrtyp 
nojdoiiB.    ITie  Tim  e^^ire3'%Wtli  the  session. 


i.otJ 


^.'sefaonli  bill  was  brou^^kt  in  on  tljIViOTlt  of 
jS^mber  jp^.  JUoatiiinca  ^J'^' ^^BB)9MhW> 
te^V^^Wtthe  d^p^sit  pf  prj^^ioal  ^E.^^Jpi^tM^ 
Qm^phtll,  when  he  brought  in  the  bilt  aeclafea 
)btmself,  ta  be  wiUinfj  ta  db]>cnai4  wM^W 
^n^hdh,  Wnd  to  ht  mi\B^\dA  with  profGlfi^hiiW 
Me^meol^hv.  Thiti  MV  shcir^  WimMrfm 
:0'Hk%&i6rm^r,'  On  tlt«  f  th  Oereiy|bti  fiQBlQ 
fri^  'bmu^ht  id  ft  third  btO.    i^  iH^x^lMvdte 

me%«« 

|i»fif  ^r^otOigM  d#Mft?lM(dlI|ir^f|»0|aiii6dJtio 
3)M^iuiqpfBBldUig>^btt,iIwami«aHi,W       iti 

«hS'>M«f94^e^;^i^'H^^^^^ 
.-^^  jm  said  vniOuitmi  fafjtlgviMri^  thfoimi^ 


6a  JsriJ  rnoilTjn^ 

sltfiSlfHI'lffiV  oS^rnTO  Traqiq  froTODo^tiJs 
IlillHitfirpHrilAjnrnarlaa  (4ir)[^i6Moyi4>(}ob 

sttfiwiW  ^ttrhatte^iffl^aliKte  tM  gnnflifiMii 

^htfloiJtodlMiiiii^  Jo£itPvbiWJonfi«AMokiliNb 
is  entitleq  to  an  immeauTe  amrlUninary 

fSl^kMrmmi^^Msf^  rioiJftifak  aria  0: 

^'^m  ^mamwM  im»  cuiSe  f^t^ 

, -mi  blort.n^scl  ai5il  li  .slgmfixs  Ip)  ,9iol 
;  ellid  liarlj  anbeJWIipffi  ^{tfiJon  s  es  ioe  oi 

r^0tMM#<WWPMa  jrfMOr  .sOM^fXiiUt 
fixed  is  «»^iR^^^^^^jJj|^«iim<nar3r 
ei(e;«i(!pn  m  not  coinpeRiiU<  u  .ease  cither 


neBShemt 


*« 


fi  gni/r; 

2nd.  The  completion  of  the  proi 
business  ff>9JM|K|h^ck  MlSSs^^  <^«^ 
may  be  mafaQi$ge,in  one  or  two  expUna* 

twl^^  ribairyi^'^ 

*^Mtefen«w«H 

'{ciff  ttbqu  to  ta^trenipsi  gnioaaiot  sdi  lo 
:[>niob  lo  anaorn  jiiin/sot  aid' 


the  Hfjii??^  <if  < 


.«Ovl  jAhnw-rtW.  M^-^^%  ^ff^ 


^fh 


may  make  out  'flie  protest  at  any  time, 
But  the  mere  notingHo^  not  oeinplete  the 
protest,  l>>lblftid|ttiM)lM9qiilJ9n9j  f^e  in- 

dmy/>ti(p|Pdin|fito  ihlef  >anmu|liv(tf(ftlie{iBIIl 
orntotlQ  MM  m\M  beUgiiedrby  {be  JMUii^ 
"She  faiH^ir  iH>te|dNriib«JllihQ»inmr8ep9f)RM:  > 
wisuMiTiin)  iuU  enJo^fe^lfliikii  ifislilW  ^jfMHfti 

inkranfeisiaitf  ^otBlit  din^^M^Qtod^tbHQ 

i^4^I<%i4ee6d)MritUi((«b»  tmtfh^^bMI- 
0»d(rioidbCain)ttMidr8rrant  %rtsMe^f|jo»i;I 


filiw^.  rKte/a§|#AQfpr#^piiJ«>piij.<«pcofl^|  I 
iftdltil  M^^^tbdi  Soprevil^  GourKofdeotiniBd^r 


to  give  a  caution  B^^WlS^\f^^ 

»^-  93dm  9fMmr  b^gf^Af 

notlteb**g|P3fr4i^flWtrJftrt«<J, 
fore,  for  examole,  it  nfts  bee 
p!lV^n)^h»''HHhW^  ^|NH<lna'^P-l»^»l& 
to  act  as  a  notary  ifrpf^sting  their  hills ; 
dtbo|igh(^*MTtiJ^|h%([|i  i^<^§tfiSJ^io)^pr, 
^8^JMi:M4  ift>T^Wff««mMb Jiigbtj^SiS^q 

HNterfMii^ingiikii  t|M',$^M#m§  of  mui^ 
|Ute(f  imiM,  n^)^  )Ni^M^i^%^fMjir^!n 

82^  4inf»M}(f»orf^,*B3yci 
tiSt  iTiiflt noY i.<ff r  IV  btH  inaK  ee' 

protest  could  ^bfliev^j^OjjiK'^ge]^ 
offering  to  make  payment,  wnicn  ii^iMsei 
that  thet^^i^'^^^pa^^ai^^'^eymg  a 
wWiWIgBOTq  srfl  Id  noilslnmos  sdT  .bnS 

of  the  foregoing  requwttfes,  or  upon  any 
otber  cround)  hi»  feadtest  means  of  domg 

m  Hanliama*  M(ppMMt*%barte^tiMi«4t«iM^ 

\0oreijTflO3  iloura  noiaBO 


tbaUib^ft  mbi^  J4A  ^HgwpdtlVll>J>^r^^l•M!^ 
puseil  of  a  crime  comes  fii^^;belbmii  Afr) 
granl^jtlTyialK^  their  befbreihe^iyjiary* 

fSfea^Af  dfte^&aM^  Ifte^^^^eH  i^h#»*# 

cufiofh  ^rf/liWthwji^W^fWo^CWift  .,. 
Ibes  lnrcd)ldr,oiditf  )a<»4giM^^.tlMifti(  UhffliG 
MfMviivtf^iilcrciuch^lgrodrid^riiifly  p«e( 

^wiwSirfSwd -v      3 

hiRiiof(ki«fibMitlekri'Jfmibitigt>(| 


in  X)nB 75 "IfiBD  «7i  ni  08IG  Jud  -eHjfxKftf  wi' 

j.noi8d98   dffi  ^FS'TOiifJlK^Wfrafrr     .fenbtxbh 

^ke,'hV  m  dbvee  flllotved   the  ojiportiritf^ 
ft'^cep'i  frt'  c^s^es'  of  forgery  and  tirnrnptfekt! 

giai«Ujig  it  i^j^ii  W  lm»j  ibuad.  Qn%.os. 
Qseee  fttfpaosftIi»Ji)MlQn[0  tQi|9M(ge;dlhMN? 
•efvMfli^lflb^reiM  (if  Aie  bilhMm^  (^ 


oiitiaQia{pMittN|li«)iitor^lhM6  lM,4ioil^9nM 
be  6h«ioiiis4i^raaih.lM8)|allittf3r{pffctrin^ 
^  M^^hl^mMiftoriqi^aiMt  Hfiemi^ 
;ftPM^v43cec^ltehdrf«tcrt§-^^ 

bejioiiil  i«8ittsbi«ii«ei  baoiutey/ <hi»:  imieiglE 
V^M  flWhB(mbr{Mvdls>^tite^^r0dte«i^tmit 


^ 


6kpeMibSi!nthl^i  ^Ib^^kluLMlN^'^^  -oK^(vr^ 


obtains  an' additioiml  debtoT,  irhi^e  ^biTitV 
to  pay  may  be  niuch  better  than  tliat  6f 
the  original  debtor  in  the  bilL        j    " 

"      '  '   '  I     t     I    I      ■;    .11  I       ji    m      ,,|> 

fifiCKNT  DECidlONS  I^  THE&Wif^ 
RIOR  COURTS. 


ftlPORTBD    BT   BABRISTKHS    Of   THB    HJ^YERAL 

COURTS. 

Eor^  4ff|aa»eUor. 

VUBTHER  LBAVB  TO  AMKND   BILt. — NKW 
OttlDBRS. 

The  court  will  allow  a  bUl  to  be  amended 
tpithin*  a  limited  period  after  the  iim£  for 
iuiunding  has  erpiftd.  On  payment  of  costs, 
mtd  stoitf^ettnify  ao^mmH^fvr  the  delay. 

In  this  case,  (reported  aaM^  p.  199,)  the 
yice-Chancellor  of  England  had  refused  a  roo- 
tion  by  the  plaintiff  for  leave  to  amend  his  bill, 
irfter  the  expiration  of  the  time  allowed  for  put- 
ting in  amendments. 

Mr.  BoU,  This  is  an  application  to  discharge 
Ilia  Honour's  order,  and  to  permit  the  plaintiff  to 
vnend  within  three  v«eka  irom  tho  pnesent 
time.    The  facts  are  shortly  these  :-*>Tha  de- 
fendant put  in  his  answer  on  the  29th  of  No- 
^Twnber,   1^44,  an  office  copy  of  whidi  waa 
■ant  to  phhitiff*8  counsel  on  the  14<h  of  Hxxxl^ 
mtf,  1^9,  aad  amandmenta  were  filed  on  -the 
aial  o£  Marchv  tw*?  da^  after  the  tiaae>  aUowlid 
tOouBaoBd had azpipsd.     Notice. of  molioit  for 
leave  to  amead  waaodginaUf  giirea  for  the  Ifith 
of  Aprils  1845,  and  the  motion  was  partly  heard 
-on  thb  3rd  of  July,  and' was  ultimately  ctiaposed 
4if  on  the  15th  of  Dcoember.     The  point  re- 
specting the  application  in  t^e  tot  instance  to 
the  Master  need  not  be  raised,  as  it  is  nasr  sew 
tied  by  the  case  of  Chrises  Hospital  y.  CfraSnger, 
•(oR/f,  p.  317).    [Lord  Chtt^Kslhr.    That  oaae 
decided  that  the  restrietion  upon  the  time  of 
npidyiog  to  the  Master  was  taken  away  by  the 
new    orders,   and  therefore,  the  grouads  of 
l«ord  Cottenham's  decision^  in  Lloyd  r.  Wait, 
weie  obviated.]    The  plaintiff  rests  his  present 
iMtion   on  two  grounds,  iirst,  that  due  diH- 
jpnee  by  the  solicitor  has  been  shown,  '{die  de- 
faDdaat  waving  the  poiot  of  delay  on  the  part 
•of  connsel) ;  and  secondly,  that  the  new  ordfeis 
^  not  apply«     The  time  which  the   Vice« 
Chancellor  thought  was  not  sufficiently  ac« 
counted  for,  was  the  period  of  46  days  from  the 
29th  of  Novemher,  1844,  until  the  14th  of  Ja- 
iraary,  1845,  during  which  time,  the  defend* 
fACa  nrged,    that  the  country  solicitor  had 
'datainad  the  papera  before  he  eeat  them  to 
oonaael  to  dcaw  ^  amaadmeatsw  The  affidavit 
of  the  London  wnt  now  showed  that  he  did 
not  obtain  the  once  copy  of  the  answer  until  the 
l!2th  December,  1844.      [Lord  Cha$icelhr.'- 
Why  take  an  office  copy  ?]   Rolt. — By  an  order 
of  the  Master  of  the  RoUs  no  brief  copy  is 
ittowed«  PkuDtiff  must  lake  an  officeeopy^ and 
hHMil  idiu wttiiha  torn.  . Thei«  are  no  nodea 
ffeqwdilng  the  pisblie  officara.^     The  agont 
that  alL  ipoaaible  dittpfnoe.  bad,  bawi 


'uead/atfd  Utf  Ae»tf<4i9iieaif  thtt  UiMfeaas^tHd 
bebhJoit.  i7li^kffi^^t^itie^i«att4'tliifl|A 
ndt^acttyUAMnji/  <>dlltfah4yi«Mftrtikwr-itf'lte 
astli'tOHar:  df  Mi^,>  ^r845J<  owtpieaiWBdadi 

oM^dt&Uu^  hia  oar»4*i«iteAlttQdad'W 
hii  ifordsMp  veopytioI'dbetibily^^aMl  «aM^ 
nsflttia^  lriti^ass»ect?a»tlg|fMiieMtMJri|tifaa,  Hg- 
ItdZf  conie&dedthat  tiie  heia<iffda«w  wauM  'laol 
be  held  to  operate  relvotfp^vtf]^  to  ahe^dkad- 
vantage  of  a  futtf  in  respebt'of  proteacB^ 
taken undbrthe old prActieeJ^«'<j'»-    -'     '"'" 

Mr:  MrattSit  land'  Mn'  »wm  i 
plieatioa»  aadai|rilei^"Chaft>tlfe^ 
made  oul-a  eaa04»  iaNit^gaaea.  ^ 
are  not  to  be  relaxed  m»T^f<^  ..filvAitt^^f  Iha 
plaintiff,  but  the  defendant  is  also  entitled  to 
the  protection  of  tbem»  a^^d  thp  court  must  be 
satisfied  that  due  diligeite^  mid  been  ahown. 
[Lord  CJkiftcelhr.  The<  orders -mare^iequire 
that  there  be  no  vexations  delay.  If  the  pactiee 
act  bonit  fide,  but  a  little  neg[figen3dy,  it  is  a 
matter  for  l!he  discretion  of  the^onrt.j  fn^tiie 
next  place,  it  waa  not  sufficient  for  tike  pkanliff 
m^Dely. to,, state  hia^  belwf  fim  #to*  gTOpoatd 
amendmenU'Were  mal^eQai*  ftlM"ba»«iqfj^  aatiid^ 
the  coupi,  o(  jsw^  matemiUc^  .6f  ajpi.  affipaciMor 
the  effect  .that  such  are^  j^.ifitei^d  ^rm^ 
purpose  of  vexation  or  dekqr,  but  liaeauaejia 
same  aro*  coHaidBradJlO'ba  mWtfipaJL^  Jhi|.  caw^ 
{mh  NewrOrdsr^    TheplafntiflrbadaoadMM 

not  bo  isatislad.  ..Ittan».iQQ|<olm..|h%fe.Aa 
plaintiff  infcepd^d. to  pil^ift^j^y  amandT^wtt  ii  I 
ho  might  be  seeking  for  d^ls^i  int^cder  -  t%«ia*  * 
able  him  to  idisttiaa.  hia.fiMafln(t>iMl  and  fik 
aootherj.  based  upon  ft»aiviM*aiwl'>pfaFfi»itiffB  - 
extracted  from  the  defendant's  anaais^ I 

Mr*  BM  replied,  thj^  ha  ivaa.  jiraoeaAtf 
uAdeptfae  old',praeilQey«i»4  tM^.I»H^ 
Order  of 'April  l&t8i,m  ataadM  iia  Jfri  ■fwiiiir 
2831,  the  preseptagdayi%ffWnW>|M|fWifr¥iat. 
Hie  lordahip(had  th^.4WMMa>«9ta.iiefoiahip» 
and  would.judge  of  ^aiqifiatenali^ 

The  Lord  CAanoetfor  having  ron^rkad,  thit 
from  a  perusal  of  tho^billj  answea,  and  acMod* 
meats,  the  latter  appeared,  to  benecraaary,  te» 
capitulated  briefly  the  atam  of  the  proceed- 
iogalntUa  cause.  TheVicfhChuiceUor  gaai 
judgment  upon  the  hearing,. .  b^z  t)w>  m« 
orders  had  come  into,  opesatii(?A#  butllie«caiiBe 
might  have  been  previously  heard  if  not  pre- 
vented by  the  pressure  of  buaineaa  in  Ibat 
court,  and  in  fact  had  been  p«clly-ao  heard« 
Therefore  the  court  was  in  possession  of  the 
cause  before  the  new  orders  couTd  iShet  it,  and 
thus  the  present  application  became  a  matter  for 
the  discretion  of  the  court,  utfder  the  |^danes 
and  restrictions,  nererthelesa,  of  dioseneiroTden. 
CooBselihad  daly  accomitadforthe^alayi  after 
the  piq^eca  •  bad-  come  •  Intot  *  hia  <hand%*  aad  it 
must  be  borne  in  mind^  that<  amenduoff  a  biU 
was  not  merely  mechanical.  The  period  wl^ 
chiefly  required  explanation  was,  the  delay  of 
the  town  agent  in  obtaiKntiganofficeisOpy.  Hm 
affidavit  of  the  latter  did  uui^tafc  Ihaa  be  had 
appiedl«trtbe  office'  balwaaat  lii*r90th  of  Nor. 
and  the  tatk  DaoenbaB^HfldMNiA  «a.tha  do- 


Stg^mor  C(mM0^JMi  ^8M»^ycl^^uJB•<^l^^  Wce'Chimeenor.  4MI| 


B«N  lMU«iit)Mi8ti)i^  r«iMiiifaimd4h»ttte  QOuM 

bit.0OQoar«  .  TlM»iflMmd«iA^  bMl^^.u^hti  to  be 
9!lMatntoi^^|;di  thft^pplic^lkMy  and  cooae^ 
qaently  Uu>  plaintiff-mMl.pBirJtheico^lw  of  Aucb 
Hyranc^*^^  »^  raendmetttg^  (w.bichxit^wa>  staled, 
sm  tsfObk  Mu^  Mdbftitted  mtbiu  a  fov^iuRbt. 


«Qrnflg'n-ld'BH  osdkr  ov  184]«  • 

^t^  ort^er  does  not  appty  to  the  common  order 
fir  enforqtng.  jcipilment  <^  ^  hili  of  posts 
qn  tax,tUwn,  ,,  , . 

iN'  M*  <Mfe  Mk  AlAWrni' ftp^d  for  Hie 
^fMcm  of'Ae  cottM  «r|«ni  the*  IStiir  Onler'of 
Augiwt^'f84]';  whicb^'4lf«ei»  tiM\ipoaev«7 
oraer  or  de«e<^tfecftirtiigatttttfyiQdo>aayael? 
IteMiy' ordeM;  **«h«nr«  Bb«)lb«  eiiidoned* 

]o#4^,'i4<.  t^If  ytra  tliW  withtW  ti^med  Ai  B; 

llBiit«i^^o« lirfll  Im^MItt  to^be  fitnteMed  bfth» 
«iV«i&«M«niM«Metfdittgf  tMe  fi[l(^€Mi«of 
Ottme^; atid 'aii»i lito  Uabtetty luva irnii^ aa^ 
t8te8eqt]ester«d'ftyriAie<ptDpi^irof  cbrapellki^ 
j«wl»  ^>fc»»^rtiii'iiaiifo4)i^k->^  TittdtonbtFiMn, 
Wbetfaer  dWtoviter  hppliM'  to  a  caumipn  foar- 
oii^^artd^ft)f«'flia  pny^MHt  '<tf  Ih9  dvui  ficMftd 
dae  6it«fccatio^of  a'MlicKbl^bill^  wfaicbf  ilpo» 
tleftMBf  Af^if  :e3t)Mtti0%  ifbt  tf ifoi  ob^4id;  iba 
piHy^n(%«^0ttttflR^t6r^^NrtMtt/^    '    '• 

M^  J^M^ilAli  fftffftMcd' U*  opbiioa  tbat 
^t  the  12th  Orderdld>«iof  ittMad'  tO'  m^M  a 
<iM<  «7hfri0ftfcr  iii'i^r^MiitioiitMiaiioiiba^ 
Ibeoftue $  wb]la*tl(«  l^ti^OfderaMaad  bylhe 
neof  tbe^rord  ^'pAi^**  tor  coofami^  ancfc 
<*<d«fft  Dtilf  aa  wm  'to  taiada.  ted  'tha  indona^ 
iM&H  ff  micdi^,  wtrtiM  gh^  falsa  tefotniatlOD  aa 
t«  vbatwaflp-iMended  %y  be  doneb. 
*  J^mhe.    Mmtk^lHh,  1846. 


prp(|^diii|{aj^4  ^^  slnmberixig  Iqr  seTerat 
years. 

]|r«  Moore,  for  the  motion,  said  thai  alTpar-' 
tiee  were  deairous  of  having  the  bill  dismisaedj 
irpoisUile.  bat  this  ha^apfraxeiided  couUt  not 
be  done  after  a  diepree.    j 

Lord  LanpddU  said,  certainly  tha  bill  could 
not  be  dismissed,  and  to  stay  the  proceedin^pi 
could  give  tlie  plaintiiF|  or  any  persons  liable  to. 
be  affected  by  the  proceedings,  no  security*. 
The  only  course  was  for  the  plaintiff  to  bring 
the  cause  on  for  further  directions,  when,,  as  na 
other  creditor  had  come  in*  she  might  do  what 
she  liked  with  it. 

York  V.  WhUe^    MJffch  11, 1846. 


4fter  a  ificree  for  an  account  in  a  credtlor^s 
fuiS,  there  is  no  other  way  of  getting  rid  of 

.  ithut  by  hTin^%g  on  the  Suit  for  further  di- 
reciions,^  ,     ,  _^ 

"^mmmmtmHiaB  «i>a  creditev't.aait^  «Aer 
^KBNt4Q'aooimnit^ilhatr^iipri>oeadiBgB  might 
^itt^edyupan  the itiound. that <  feheraiwura  ba 
^■xti^emp^tfamasselaireali  .which  vet»  Bot 
^licable  in  paymaoit  of  Ih0»  shi^ila  •  oontoaitt 
^^  DliaMl<wM41flAiiuiia»2«j^hadiiow 
Mm  mninA  fartfaa.pulpne,!  if  poasibie^  of 
l^giridiof^tfat.deeraei  >  AditortiBcmmia.  kad 
bttn  pobfiriied  VfidKrtlKtdnBefl^'.hac.ao-eredi** 


T(tt-^Vkattlltx  of  Snfttan^. 

9X0TOITY  F«B  COSTS* 

Where  the  plaintiff  in  a  suit  has  no  permanent 
residence,  he  may  he  called  upon  to  give  s^ 
curity  for  costs,  although  his  address  ofi 
stated  in  the  bill,  was  accurate  at  the  time  of 
the  bill  bein^  fled, 

Thjm  waaa  motion  on  the  part  of  the  d^ 
fendani;  that  the  plaintiff  might  be  ordered  to^ 
give  security  for  coats,  and  was  made  under 
thfrjfoltowiafrcircQmataiidaa  :*-TfaB  plaintiffs  at 
the  tattle  of  (filing  die  bill  was  in  lodgings  at  a 
hfmse  in  Bury  .Stfeal,'  Si;  Jamaa's,  and  *m  the 
b&a  wag  dambedaa^f  BuiyStreet^  St.  Jhaes'a. 
A<day.Qr  two^after.the  bill  waa  filed  he  went  to 
Bloia,  but  stayed  thaJDattidjr.  a  ahod  time,  whas 
hairatumad  to  F.nglnn^^  and  by  the  advicaof 
hia  aolicitor  went  io  reeide  in  the  neighbonn* 
hood  o£  Batb,where  ha  had  continued  to  resida 
ever  since.  la  December,  1844«  he  executed.  & 
mortgags  for  the  benefit  of  his  creditors,  and 
in  that  deed  he  was  described  as  ol  Cariisle..    . 

Mr.  Stuart,  and  Mr.  StnUton,  for  the  motbn^ 
contended  that  aa  the  plaintiff  had  no  fixed  qb 
permanent  sesidence,  the  case  was  within  tho 
rule  laid  down  in  Calvert  v.  Day,  2  Yo.  &  CoL 
217,  in  which  it  was  held  that  a  plaintiff  who 
waa  a  mere  hawker  and  pedlar  and  had  no  fixed 

SaoBof  residence,  must  give  seourity  for  eoata; 
aey  cited  also'  Weeks  v.  Cole,  14  Yes.  618; 
Samara  v.  Ltmg,  2  MyL  &  K.  487 ;  and  Mitf. 
on  PI.  4a.      ' 

Mr.  BetheU,  contr^,  said  there  were  no 
grounds  for  the  motion.  It  was  not  pretended 
that  the  plaintiff  did  net  reside  at  the  address 
described  m  the  bill  when  the  bill  was 
GXed.  Then,  with  regard  to  hia  going  to  Paiia* 
he  waa  these  only  for  two  days,  after  which,  by 
the  advice  ol  hia  solicitor,  he  went  to  reside  ia 
the  neighbourhood  of  Bath,  near  to  the  reai? 
dence  of  his  father  and  mother.  There  was  no 
pfotence,  therefore,  for  the  allegation,  that  he 
was  cooatantly  shifting  his  residence ;  and  no 
applieation  had  been  made  to  his  solicitor  to  be 
f  urniafaed  with  hia  present  abode« 

Th0.FioeCila»e8l^.8aid^  the  question  wan 
whether  there  wsaa  not  anfficient  evidence,  loi 
show  the  plaintiff's  residence  to  be  of  au^h  m 
tmneitory  natusa  aa.to  ^ndas  security  fior  coats 


^^  Stg^erior  Courtt:  QmmiV  Bendk. 

proper.   It  was  a  remarkable  fact,  that  a  notice  liable,  he  has  no  means  of 
9l9^Bf9dbr!lhfitpli^n|iff'fts()lnlair,ibd)^^  M^  teib<fi«Mi 

n^e,^t^,|(]^i^,Uhi  tbo^.9fi€Ms«r,  MhsrliHyiS'^f»f^aeW< 
1845,  m  which  he  is  described  as  of  CarlM^i  dieboisr^iMM^iW^iif 
and  then  on  the  lOtlutOkcember,  1845,  he  is  ltlli|J^rilitfiltLr««l 
described  as  of  Bwry  Street,  St.  James's.    His 

stance  of  tlHni^fififtk>:^iii^  ti$^ifris,  as  he 
q^\h»vihg(|f<B  tto^  faib^i^yakrivplSttiNb ; 
%,|lm^idji^  «liiMtjsilmpJaMlnhat 

m4f^^^oJ^x^^omfttmmiqKt  WMefl^«tt^mThe 
CBBe^fmiW^^ktMiHMtiSmiykv  be- 


tMI%arl 

iof  tSfliiMttttlNffidbH„. 

fidmitted  in  e^MMfel^tSifl 
ion.  .sioICUrafoiL  Dwrsttm,^  it  was  hdd  that 

y  to  a  plea  8f  set  off;.aJi^  ^fbffi^  ^jM 
nalogy  between  that  qse  and  the  present,  for 
n  that  case  the  debt  stnTRcisted  and  the  ptotf 
l^lV^silkP-  kas  obligHfcMi]l9i4,^if|p|d^ 

if  the  lapse  of  time ;  in  this  case  the  right  of 
'    iPiti4MMpMh^l(l&aM^#.Gt  MoftoK 

ication  snoald 


^  „.« *ts«f»Sfa»n'  sM( 


c^ifVffjifii  Mkhp'iu  ^M^SIB\9  WAftciil  (hat  whieh  is  not  true,  but  he  should  adfit  the 
^b  ime  ficinififq  Qii^-ikt^d  ^dmid  oi  sbem  se%  mH  taPqfiBf^tMMbmgd^fWiwm^lba^ 

^^h^iiao^^mmMf^i'm^^S^iB-iodoTio:  inAr9resfl3Bt-ttiPShafiMlttW^<tfiir ' 
jaAM>n6i.^^4nittfiEiak\imn^jkmfi9Maii"'  niditoslQotanMii^ilihjM>«»m,f4^i 


m\ 


ints 


,fbhe^tciuU^phad,d.  9d:  baai««Wffi^te€Wiiala*Wa.     __   _ 

'  iWJiWiitfn  b«tMPifliwtiaiiat>t>Miaw»frt^  (8tbpiled)kfcite^illfi)tf  bsaiBicfQ^jfiWslin  34I1 
^„  ilf-^ctooirtarfciiU&fikhsf^^^  MTol^  -iIsoriblMHiwiiii^eiailid  f) «,( '  "^ 

J^0l9Mli^(tlaLf^iii(ibQn4k«j  dflli^  AMln^  fcl^^t  the  dischanrti0C^thl9|ilfti1 , 

<;^(i»iaM(dA  mihi  AlraiMdiBft  iG<5iMaltMI|J  )rtiirfliteBrtlis>%<t^Jiwig;dtollfi^ 

pleaded  non  astumpsit  and  a.i|ftM*j^(>a^ftttt;lci  i»^olinK:i)l«iMB  if^{|i%IsllrfMi3Ji^mi^«^  W 
t^Pbnf^te^pl^jm^fe^^  OAd^fiv<(iMsfi^48aft(«lM^ 

3^WPB^^Clannfaiiil^(t]tofiWM3iieMaM(^  hoHidi^aiatf^  diQ«niiPtd»aei'tk-«iP<Mi6 
fi:eA  f>.IMcHri;thnffrepfiaNioiX)ahfcilbl4iaNr  1"^  J^  lfMldlyG|ilfi^tfM.iol  9oboa  £  i^tp^^  ai 
mm8fii^^iigiyediirj«lcnteiJoi)«9t dMnii^  ^i^K  JMk^^PMiAl.  b^ifMufeiitf  Jj^JUMh^; 
^jM^lt^ub^afttoDsttortfUcli^Mtlis^^  v,Yar0i^M>1si^Bi68iER«M>ill)[MFJ^^ 

^  M|(t^aii«Ut8vliarn/6ttKh^  dU«inr9i(iuMtf  tfetblMotv^^i^M^  iMt^ 

^^  6ldQfoUnABbipvlnii^tfatfvpil«Mhbiu  pli^ded,  ani  dM>t  l$e  aMlPih  ^d»^ 

.   >^/4f»»&'««MihBdiobibiBBdiisprfillriiiM^W  th<f  («kMt  iiHiifl;^  iMii^piMi  A<&l4$ff (fl»f W 
8o(  M^  Ae  vtadiA  and ^fatoim  fam^ttM/n  evm  yktm^kOxilifgM^Vlt^^^Jtm'im^^ 
Mu(k9^lki»r:fin^Uf;&t9MoM^  ctomtM^^Mid^siiincitf^lMr^MitPirilMC&e^^ 

J»x^9wlm^4aMl^^inm  .Md^^thit^lhe  ui«i(«r  M$  lbMb|ei>iif  pAhtifHll^'^MW^ 

%.M>kbut>«nfy  faaife  iUeiBdbhtdr|oAmlbn^  plMAi^llaciswiM^ltt^^lte^tt^r^^^'' 
>u§#8e«^^.|>ioihite  tof#ayiit  debt  ilMrU'e^  fisertce}bfbiUiirpi>g|tM  iB^'^A^ptl^'l 

'  ^09i|9a|iitnllj^fliBi£if|i^  

P^^\  a^.(Htnld>t;Jfefliwbiiii  eMakM^uivder^  aubAantiVe  matter^  defence' tot^  ^^ft^ j 
the  gef^ppt/armvoe^ssiiiicaiiott    .Bn^fw\\{t)i  WUidifo|finitMwi^iM^i^  ^  -i? 

B^vept  i«,^<^,  Mabiecon  Iid  sabrsstog&lt  tm^^mm-  ^^^/Mkm  aifM]lM«qmMMl^(! 

Undbr  the  1  k  2,r¥ifle^.ciciaoprto  «l«tolialftr  (h^idiiidteii^  

plac«^4n^tl»p.«0tlrse  of  payment,  and  that  ar-  lwii»(l|een#«plM;oft  oi)  1  bnji  ^\^b  ♦n^mmn. 

•^hlSSUbWlUCltfy  iCi^Cftnd  pibpeV^Siimhd^  !  ,c>i.>^fft  ti>fim  ^fiif  ^irfT      .ffrmi-  riJ^g  a^nj> 


H>  lliee.'^'Wil.  tti.^'^  Mdf>i^->{l\i . 


^o 


Shperkr  ComU:  QmmkV  Benek  PraeHce  Comrf.^ 


,. >,(i  i^il  .^iU!ijil 

IIm  A#fiJuqp«iiH^,  that  tib^ 
If,  >fl|Fptoi>tAiJt  wn^  Uh  laxtwgubllc 


ifidlliari 


8SW  3i  <^,tvo\«'\ua  JUiknM^liife.  .noit  | 


,,  45S 

,i3¥«Ubilv.iiiM«|i  r^a^i^^rt^^M.-W'' 

-      '     -'     -      •'-•   -   '      " '"^' "''" --""•^•"^"'tty'^'olrt'^'^Jc^j^'' 

&^piL  irad'  iii  the' 

tie 

"'^'^^  Wm; 

plaintiff  and  de* 
itiqimfClIhe  repmenta- 


lo    Irisii  9iLl  agr»o  sifU  ni  ;  ^mi  lo  *)?'qi 


MO^CB  oji;;^'^'ibs"B(^/^^  MiirilMoAe^ia^J 


a^DEljoauIyoira  noiJBDiripi  sui  iii  flLr».ir,r«j 
Ilk  ndl  MlHWafiblmfdijetiUwsi^i^  DM 

hj^&^^jj|ri.£9lid0(li>d«ti%(nflv 


lit  |>l«Mffit]Hiil  iMi«hdW^ 


cMltiif>««tolldlifJlAiii^(h 

Thoimfi^^BiHHSMb^Rii^ 

tradM  etf^SfemflW!^  iir 

iras  made  to  him  by  Ml 

fendanty  for  a  cofM 

tion  to  made  hy  ine 

CorroboratS^W 

*in4ijrpi¥)!j|^4enwr/w>iaettinigf-.tta^ 

Those  term,!|  v«ro  BccepM^-rnid-nrpTirsTiance 


_  .^_/*^f8"*dl!li<MPottie5<9itetoliNii#»il€ip  thereof,  Falrtliorne  drtvv  up  a  iiri>mss5orjr  note 

t|gtoiW|;^fe|Biflf8ffl^<|y  AMfimiOk^fi  to  he  idgni^TJ  "by  ihc  clffeindant,  for  the  amount 

afiiit  >f«BWi  f)At  i=A#  lJtf^H»eto^i«ftdvaillib«i(P  of  dffbt  mid  c 0^.1  payribie  upon  Hie  saia  event, 
l)Rtinirii^/|ll#iMM  VM'/IM^  aS&d  R^f%  bi5  ocvti  nn^emking  fpr  tli?  payment 

VBJlf|9irf9n)iDf^^Q{(^  thereof.      Faii'tj^arse'g  s^r?icea  weta  entirely 

j^foim  i^HMM%)^®<^*^^^^*^^^^  ivvorn  that  he  wa^  nat 

tgMiri^ »94ii^&tertfalfi|P>tai» ffefcf^Wl  Biliniiff 1 1  the  attarnev  tVr  rli'>  <U-fc'ridnnt in  !ht!  action,  and  . 
te  was  obtained  udtiijlibe  gtMilM^ii  i}m  «MK^'oqta^tadk^ciMted  mwailU»Mfe]r'? 
tfgfm^  t^ljitfyiMd^<t  bfUu^nOnsMitt^dnniit-  fof  olhl  |Mttt^djDer«iili)hatn|rbet«  ^la^  *  ill 
UWbifbiC^ffimWii^  3d)  ir.d:  |i«|DM««ifll9Q0l«»mDdikfwieA)tAi«d;^ng< 

iW  Ui^lewniitQiigMig^^      ahM(|dM*xi>eE  hyS^-i^dtfiUm^  biw  ^'m\M^l^^  n  >  ^^ 

i|(IJo^494fcr9Af^«tli«gtf>  ^iS^^B^vmii^ml  |)MaBli«AeM/a«lio^raliifaaiD4'ibe)ii|fM  at^ 
in  effect  a  notice  forJto*My^t»ilf4  tmf,  dfchgj  fWMtrdi4idHli(llol»dc(Bihiiui4«DiMM^  «e' Ihr 
4l£pfr«iLte#8XiP^»hi^dMtMi'lidMititf.jil^if  liMMeyhitiiiidiftio»idridiea«imi^Ar  J)M^ 

jr«^Wbifl3vto^xi(3b^    itteiiMMipS;iW»  aeiaed  ^ti^#tfMMiikhnaiikmn4iM^ 
v:^10ft)ll^mi<A  4^«l)ll««  ^nUjOfOaBLbd  di«BtMl«Qtffli9^biip|di^dui^tMtoi^%d%red'to 
-|M|e|a|<ti9(Vj|rimHitli9i8)||iiiiMD^         hare  iuHifawd  giwriy  iwa  frifend^  ^iV'Mlerf^. 


ki^'HMd^  lite  tiiffi4u>t  9(itkM(tiMtli 


if^tl^Artt  lMdM«rol»)Mie«»mf»rn^ 

iiiMMidtf^  MMbdip  A|r<:a(t^tml 

.Jffillqww^^m^vfiriiapfiwfci 

lrlb94^Qroi  SDnaldiilmsiJfifnif/ilflBlgdu^^ 

, ppMP<9h#l1M^lMI«^cilfe^  MbtbtMalM^iauai 

achoarnment  day,  and  I  do  no(Mf(|Myiao|iUiiiK 

ijh^  Bittinga  afjar  torm.     ThiH  niln  mnif  thpr>> 
fore  b€^  fN^Iimgfff  •  9  [A  rule  ftlHK4M»J^<lY9ver, 
uy^fiiKig^^iyif.^pqiibthe  terms  ojf 


defendant  paying  costa 


withm  a 


week,  and 


fvtMih«|»riowlsehbIHitiibm4  kAy&.K 
tt»<»isiiiQ|ift»rfibataHeAad  lim^^^  ak  \ 


lefr't^e 


^tortmrftei  sHBiiMy  aoiBsrifctM^iefr't^e-^eoi 

ii|tanbeyriiitik!e)f«l&M 
___  flfmoadiw  rfs^^^piW'hfe 
M»tlwdiialitflQiiUa»attDiii^^  i  j"^^.  f^  , 

itrsly  being  an  attorney!  does  not  render  hilll 


r7J 


nable  io^fi^  .Hfiiitla^^iidiiftion  of  the 
court.    The  queetion  in  each  case  is,  whether 


smp^Rhr  Ci^i}  !seiii^1^^n^\^^^ 


m 

ib  re  Gn^  2  DowL  &  W997.  Notr  ii  ttandB 
imccmtradicted,  that  the  attomef  m  this  oue- 
prepared  the  promissoiy  note,  and  ga^ie  the 
undertaking^  in  pursuance  of  terms  which  had 
huea  proposed  b^  him  for  setUi&g  the  action. 
I  think  Uwt  allUuB.mostbe  taken  to  have  boen 
done, whilst  acting  in  the  capacity  of  attorney 
m  die  transalcfion,  and  consequently  the  rule, 
jliual  be nia^e  absoltite.    '  ' 

Rule  Absolute. 
Jk  rt  Fairthorne*    Hilary  Term»  1846. 


iAn  amafAmeiU  agmnit  aiheriffor  not  Mng- 

.  i   -SV'  ^^  ^o<^t  V9QS  ortUnd  io  be^sct  asid$, 

onooifmgni  of  ^09ts  and.  jf^Jeetifi^  sfimal 

hoiL    Those  terms  not  hamng  been  complied 

wUh,  a  habeas  issued  to  bring  tip  the  body 

V.    i^'iksihenff^    Whereupon  the  sheriff  paid 

-.  ,40^  ^fiimtiff^the  penalty  im  thebaHiond 

,,, .  {bein§^  double  tie  amoufU  indorsed  on  the 

writ)  and  costs,     Held»  that  the  plaintiff 

was  not  entitled  to  retain  more  than  the 

amount  indorsed  on  the  writ  and  costs^  and 

that  he  was  bound  to  refimd  the  surplus. 

An  action  was  commenced  to  reeBver  tfte 
turn  of  -6R  lA,  Btid  a  writ  of  etgrias'iMsodd 
Qgainst  the  defeudant,  directsa  to  tile  sheriff 
of  Middlesex,  and  indorsed  to  hold  to  bail  for 
617.  Is,,  besides  cctots,  &c.  The  sheriflT  was 
ruled  to  bring  in  the  body,  but  hsviflfC  omitted 
to  "txo*  BOf  'an  attacbment  issued  aguaac"  ium, 
iridcfa  was  i^rdend  io  be  aet  asida»'  on  pi^yaiapt 
of  costs  and  perfecting  apecnal  baU.  The  sheriff 
not  having  complied  with  these  terms,  a  w^ 
of  habeas  corpus  issuedylltrected  to  the  coroner, 
and  requiring  hiai'to%ritigiiptiie  body  of  the 
aberiff.  It  was  arranged  that  the  habeas  should 
not  be  executed,  the  sheriff  paying  to  the  pUdn- 
tifTthe  "penalty  in  the  bail  bond,  without  preju- 
dice to  any  application  4o  be  mada  by  hsm  to 
the  court  The  under-aberiff  Beeondiugly  paid 
to'the  plaintiff^  attorney  the'aau  of  123/.  9s.i 
being  tne  amount  of  the  penalty  in  %faa  bail 
bdlid,  together  #ith  costs.  AtuleW^ten6b* 
ta&ied  ea&ing  on  the  fflatotiff  to  ahow  ^aose 
why  he  should  not  repay  to  the  sheriff  'the 
amount  paiA  byliini,  after  dedualing  tha  debt 
aought  to  be  recovered,  and  coats. 

mataapne  Vhamhers  showed  caUaab-^^The 
plaintiff  is  entitled  to  retain  the  'sum  pud.  in 
XxthbdMV  Rfactiee,  p.  §79>  it  iaaaid^-^'^If  the 
Hltacl^ent  be  hdlaet  aside,  the' aberiff  can  be 
diselmrffed  from  it  ^mly  by  payment  of  the 
whdle  a«it  tend  leasts  in  the  originai  aetion  to 
the-axtetit  of  the  penalty  oi  the  baft  band,  <aad 
not  merely  the  sum  sworn  to  and  costs,)  aild 
also  t&e  costs  of  the  attachment''  Besides, 
the  sheriff  haviqg  paid  the  money  with  full 
Imowledge  of  all  the  facts,  cannot  now  recover 
it1)ack. 

Jereis  apeared  to  auppoft  ihft  rak,  Imt  was 
not  caHed'UpoB* 


*ThJi 


amounlinap;r 

with'cb^C  \ 

misconduct  .^|T*». 
placed  inthe^Mm^'i 

the  wsrSft  does  tluit^j  ; 
dorsad  pn  the  wirit  ahdTAa-, 
Parte,  B;    1  am'of  the  si 
sheriff  is  bound  to  put  QiS^ 
situation  aS'  ^  li^faad  ,qptf^* 


mstanpe.    ;|'i]en.8u 
the'b^oTtW^A^^^I 
hive  beeu  ei^tiU94  ^/^ 
ii^  iniU?  ppurt  tne  su9^:' 
wid  10/,  co^ai.  '  By'tK& 
WOL  4,.a.  ?;,  "baiUt^ , 
sworn  to  by  the  affidavit-of .  . 
of  8uit»  not  Qxceeding  in,  j^o  y 
of  their  recognizance  .•T   The! 
the  plaantiflfTpr  not  ~"" 
bail^  ni 


.   _^  je  is  fteroSforc      ..  ^^ 
tent  as  thVtiait^tliatiij^'T^ 
on  the  writ,  and  qosta^' "  /" ' , 


The  Queen  v;*W^^_^.„  t-.-t-t — - 
terii^aotbJjnuaiyV'l'Cff.'^     '^//\ 


lAMidfatt. 
•BBar 


1./        '■    J  Hi'    ',   'jy   •lit  .»      !• 


A  trader  Jimg  ,<m  «JWw^.  fif  <MP»pi.  a 
to  a  creditor's  demand,  under  the  5  ijf  6 
Vict.  cap.  122,  s.  12,  if  drilled  to  have  tMe 
summonsJdisehartf^iwUk  oML'  < 

A  trader  named  Faafaa-waa  aamoumed  by  m 
creditO!r>  under  the  5  &.6  Vict  cap.  1^13;,  a.  II» 
and  upon  his  appeurahce,  ^  tnuler  made  a 
deposition  «pon  alMtl^>iiii4iiiiluif{^  tia  tbn  iarm 
speciBed  ia  th&8checUila(^-.Jifo^I^^iheae^ 
that  he  verily  believed  he  had  a  gODdrdefiaioato 
the  said  demand.  Tbiftdepoaitttttffaa^rt^baaa 
filed  uikdar  saet*  l^,  Mtvfloaifaif  iiiwi  J^tm 
ordered  tbe  aanmuaiaito  ba;dMehBqpBd. 

Mr.  CookfOa  b^Mf/of  tbMfVtd^  ^Aan  ap- 
plied for  the  costsof  his  appearance  under tba 
summons.    The  ISti^' s6bttob  iliil,e^'^ 
wHen  any  tradeiv'agttin^wbiotttt^ 
dabt'ia4Uad'aa«iMPesHid,#idt4Bi 

appear  bafofU'tb^agwi  i»>wJ»ob(  laoicli  i 

8hall.be  filed,  as  the  case  ;oiay  be^  ^Tfiyaacfc 
trader  shall  have  sucb  costs  .and.  dines  aa 
sudi  coun'  in  its  £seratititt  afatf  tiiiadc-it;*' 
Mderfbte  >aiiettott«lia^aiibittHt«itnliiMiiika  tw 
nuaaioDar  Miilit40'«oBifpfllith»tfffdiMr  4N»  yar 
the  trader's  agp^asas,^  i^giL  wpepring  an  tlie 
Simmons. 

Mr«  Commissioneffbat'iUt great 
in  a^ytog^that  a  cMitor  ^sMM  ba'^' 
with  oasts dttaverycaaa'fJivliB 
up  his  -miBd  to<swear  thatrfa^  bciiaved  he  had  a 
good  defence  to  the  demand/  A  tcaSar  wlio  wna 
told  by  bis  attonw^  that  he  hadagiftodifaiMCi^ 
mi^bfttttke  the  tfmdviit  in-thp  piaacribad  lon% 


.  ;^f(fi<^1lf#*:  T«P*^?^«*W  w  Parfiamtn*. , 


Mr.  CjikikJit^gffpiSUi,  ibit  it  Was  the  Uniform 
pQUitiee  pfl  tonijb  4>f  th^  leartied  oo^n^sioD€t8| 
tQ*4kchai|{^  tuilAiadnees  under  t^s  act  Hath' 
cotis  .  tp  ik  jM&d%,Ae'  cre£tbk^  Virhen  the 
deblor  ^u^.axi,  affid^i/it  in  the  pr^eribefl^ 
&ifta» '  ' '  V,,.       ''  ''"'"■■''■"'  ,  .     f 

Mr.  Comi^bstq^r  JFfai^^tf^  liisr<niM  opinion  | 
certainly  wak  artist  giving  coats,  bttt  nt  wks 
dnvable  there  shcitila  <V^  unifonniif  updn  a 
malter  of  siiiji.  .frequent,  occurrence,  and  he 
^Oold  t)ierefpre  cpos^lt  .his  Ibrotber  coznmis- 
^ivWi,wi^^i^  m  'learned 

e^'mrtiliojj^'liuW^^^  ibat  be.had 

copw^ejj'sbite^t  h«  briber  f^btn'toissioners, 
aii(!'tec6|fmgWvlati(t  a  meeting  of*  (be  "com- 
l)ali«doD#r^.Ti^^l^^  be  w^s  liccidentally  ab- 
i&ii'n  b^f>4$Q  9etertoin%  that  wbeo  a  trader 
IMatk  a^iQ^iHl^.^biiVii^'  hmv4d  be  had  igood 
defence  to^tpe  dVedttdt^'s  demand,  the  summons 
should  be  d^missed  n^th  rests.  He  confessed 
be  tboQght  this  rule  "bore  hardly  upon  creditors, ' 
afta  wished  l^'ti^i^be  reconsid^ed,  but  itntil 
i^i^f  b^.^o^,^^  ^^^  hhnself.  bou^d,.  in  de- 
ference fo  ue  molution  of  his  brother  commis- 
acneis,  tqjj^cidf  t^iQj  t^e  creditor  milst  pay 
the  cQ9t$  ^ipurr^1>y  ihe  trader,  in  cons<iquenc8 

The  aoficitor  folr  the  ereduor  sugjgested,  that 
perhaps  the  commtssiotier  wotldd^  fix  the  dktoount 
of  the  costs,  by  naminiTfl "Specific  sum. 

Mr.  Commi^Mttt^Vtow  ttdduiiw  coats  noHiat 
he  ascertained  )^}HipJmpg.  Qtb^  in  ths  n- 
gnhff  manner. 

ftf^iWue.    a3th  Mttrdi,  V946. 


'    >1  \   A^.   ,  .     :. .     .     .      ■     . 

NOTBS  OF  TH£  W££K« 


ixoaatuti  li.v 


1 


MR.  T^FoiiuTH^  POLICE   If  AGISTBATe. 

TtfB  Ibrosd  mtii^uentof  Mr.  Twyfocd,  who 
£ot  several  yrears  ^:|^  as  magistrate  at  the  Bow 
Stre(;t  F^dicoF  Cpfirt^  ^ranxMMmced  in  ibe  Times 
nevspspsr^.iA.tiha.iioset^f  the  last  week,  has 
exdted  s(mi0'<aietiiitio«i  beyond  the  sphere  of 
theprofetoion,  Of^hibh  Mr.  Twyford  is  a  rery 
eld  member  b?iving  been  called  tp  the  bar  so 
&r  bsc^  in^t^.  xiQUWtb,  qt  NQTember>  1811.  It 
is  of  coans.-iiidiB^eittiiil6;to  the  adm&niatmtionj 
of  justice,  ttiinh4^'ek«ctttiV«  government  should 
have  the  power  of  rleinbving  magistrates  whose 
conduct  .jjij  tjbft^'JiiscWFge  pf  their,  mag^terial 

<laitfTAeriswy^fetttUtBSjpoiscr  shorid  heiCBasm 
dsed  ^mr'MiliMrBfiM^'aiiid  Mleacy  int  erery 
esse,  «|i4^e|{«c(»aQy,  as  it^gnrds  a  magisttate.  of 
many  lytaraViStiskt^y  .wj^ .  ^eUnquisb^^ 
piactiee  of4U9  pruAlssiaB^  and  against  whoni 
no  charge  of  conniption  or  pai^atity  is  even' 
wwrniatfd,  iSTe  are  not  sufficiently  acquabted ' 
«ith  the  facU  to  be  able  to  state  whether  these 


48^ 

c««ei4imtiatts  hod  their  dve  wmght  ia  ihd 
odnraianicattoiis  whfeb  piisseti'  between  th« 
9(^\X9itf  df  Sttite  'hr  ^e  Home  D^arttnent 
and  Mr.  Twyford;  "but  we  should  deeply 
lavoent  if  n^gjntrates,  or  any  persons  ^llin^ 
sieoatimiBof  a  faasi  judicial  ehssaMer^  were 
brought  to  feel  that  their  offices  depended' upon 
the  popularity  of  their  marinc^rs.  We  are  ^cl 
to  leam^  that  Mr.;  Twyford  retires  upon  thft 
usual  pjonsioi^ ,,    , 

€>UGeB9TXD    TRA1I8FKR    OF  THE  JTTRTSBtOr 
TION   OF   meKlLTHM»r   CA818. 

It  levitated  in  the  daily  print9  td  be  in  im« 
mfidiale>.costei9platton  to  restore  to  the  CciQi-' 
missi«nerB  eitting  in  Portugal  Street,  the  ok- 
elusive  ^thinisti^tlon  of  the  law  relating  to 
Insolvent  Debtors,  which  they  now  share  .with 
the  Commissioners  of  the  Ck)urt  of  Baokniptc^ 
in  to^m  and  cosmtry.  We  have  not  been  able 
to  discover  that  there  is  any  authority  for  this 
statement  beyond  the  fact,  that  the  transfer  is 
strongly  recommended  in  the  rq>ort  of  the 
commtttse  of  mkfohnnts  umd  traders,  on  the 
snfeiieet  .«»f  thet  kw  of  Debtor  and  Creditor. 
The  -hill  introduced  into  the  House  of  Com* 
rtbfifl  by  Mr.  Masterman  and  Mr.  Hawes,  con* 
taitis  t^o  provision  restricting  the  jurisdiction  of ' 
the  Court  of  Bankruptcy. 


mi&OBEmsm  in  parliament  he- 

'7;  ]"  lArim  to  toe  law. 

'     '     NKTV  BTtL». 

Geoersl  .KegistraiUon  of  Deeds.  ^-- for  2nd 

readvDig.    Lord  Campbell.  ■• 

.  Qaoae  hK¥ .  Apien^ment.  —  Waiting  for  Be*- 

port  of  Conunittoe-   'IBee  the  bill,  p.'364»  attle^ 

Loffd  Dapre*! 

Duties  of  CoBStables>.&c.-*-In  Belect;  OaHi«^ 
mittse.  Sea  the  biUj  p«  ail»  os^e^  Duke  rof 
Richmond* 

IMipous  Opinions  Ra|ief.'*-For  2od  reading*. 
Lord  ChanceiloK;,  , 

Charitable  TnisMkr— For  2nd  madiag*^  Lord 
CfanneeUiHr*    See. the  hiU«  p.  4a2,  «s<s.r 

AAiiinisMml^Qi)  ef  CriniHial  Justice.  Ses  the 
bill,|pu3Tfirj.<ss/e,    Lc^Denoian. 

Punishment  for  deterring  Prosecutors,  Wit- 
nessen^  &e,*r-In  Committee.    Lord  Denmai^. 
.B«id  Property  Burdens*^  In  Select  Qomf» 

ittee. 

MeitrQfolitan  Buildings. — ^For2ndreadmg, 

CHAIUTABLK  TBU8TS. 

Several  petitions  have  been  presented  praying 
to  be  heard  by  counsd  against  this  bilL 


4ft8 


FarHm^eniarf  Fne$e4mg9.^Liit€r  Boa. 


'    MBW   BILLS. 

Caiholicf *  Relief.  —  In  C!oDiiiiittM. 
See  the  bill,  p.  402,  onto.    Mr.  Watson, 
fimsll  Debt  Courts : 
SOfraersetf  - 
f*}MtlMmplon, 
Birkonhead, 

St  Anstell-    For  ^i^AMdyM.  : , »-. , ,  ,  , 
'  .1letroi^lisBuilding8.-^24UMsa?See^'l^i 

p.  4M»*<i«fe.  ... ^ 

Fkieadly  Societies.  —  In  Committee^    Str. 
T.  S.  Dancombe.  ^r  •<  ^.  ^   . 

Poor  Removal  — For  Ski4,jrp^iY)ff...  Sir  J.- 
Graham. ^^^    ., 

INNS  OP  COUBT. 

EttomSj  pursuant  to  the  order  of  the  House, 
yuLm  been!  presented,  imd   oc4|ere4  .^.  be 


lAR  thM  sasBS^UtMes^intt  to 
respondents.  ThefoUovrini^is  fnmiUctiNeelsr.- 
ifbrfaiV^.— Suppose  A.  beiDg  entitled  to  an 
equttalue  rsrersionanr  interest,  mortgage  the 
same  to  B.,  who  transfers  his  asortuMW  oocaiitj 

"further  eharf^e''  made  direct  to  C.  bf  J., 
"Barei^same  effect  and  be  asTsUd  as  a  Ibrthsr 

dbfeSli^JB^n^^ 


The   r^rt   of  the  Coontitttse 


CbUftr  OF  CHANCERY. 


* 


BASTJER  VACATION. 


Thb  I^ord  Chano^or  has  Just  issued  ao  or«> 
dmv^fijuqg  the  Easter  VacaUou  to  cpi^mi^nce 
(on  this  ith  Apnl»  and.  end  on  the  14tli. ' 


THS  BDrruVS  LETTER  BQS^: 

OtJit  Krst  ISeries  of  the  Analytical  Dirat  of 
dl  !Up>6rt^  Cases  for  the  present  lefltal  year/ 
eomprised  7  Common  Lavr  parts,  3*Ea<iitf,  2 
ef  Appeal  Cases,  and  1  gecleaiastoil.  ^Weare 
IMSW  yrelMkiDg.  our  Seoond  Seci8s:'-ti>«rardB 
which  wa  have  alreadr  .4  Common  Law  parts, 
S  of  Equity,  and  X  of  Appeal  Cases, 
>  Out  readers  wiA  observe,  that  the  notes  and 
commentaries  on  the  decisions,  and  on  the 
^mvions  cases  bearing^  on  the  important  dbc- 
tllniss  td  frbieh  they  Vriale,  ire  mors  add  more 
fttUy  eotosidered  and  discussed  by  the  learned 
comtribntars^  tb  whom  we  ane  much  indebted 
lor  «  0r4ftt  improvement  in  this  department  of 
our  work.  We  expected  that  our  practical 
readers  would  duly  appreciate  these  articles^ 
and  are  gratified  by  their  favourable  opinions. 
Here,  certainly,  they  find  regidarly  **  posted 
np  **  all  kinds  of  useful  information,  with  the 
vMute  of  every  legislative  and  judicial  alteration 
in  the  Umt,  or  the  mods  of  administering  it. 

Now  that  some  of  the  good  old  usages  of 
file  Inns  of  Court  are  about  to  be  revived,  we 
are  dispossd  to  accommodate  some  of  our  cor- 
respondents who  "on/  cases,*'  (as  they  used 
anciently  to  be  called).  They  must  be  very 
concise,  and  on  material  pomts.  We  can- 
not incur  the  responsibility  ourselves  nor  en< 
croach  on  the  rights  of  practitioners,  by  answer* 


^  .A^oHiklBsntto  Mr.  RoUa  Rouse's  JNeeHm 

Mamjuit,  wi^  hf  published  in  a  few  days.  This, 
^i!h  the  oni^&al  work,  will  be  foundfvciy  use- 
ful to  aU  persons  enm^  in  and  about  paiha* 
mentary  electioBs.  There  are  many  wons  oa 
Election  Xaw,  but  none  practtbally  soggestiag 
t^f:  mw^iiiieFy  feailiiffd./»ip4 .1W»^V  'l«k^ 


uties  of  eveiy  person 
an  election. 


fOPWUftiTW 


..^'A  Tm  Vaarsf  SuhHwihsr r-ja.  j 
that  she  afidaxit  of  nwUiMte.  wd. ,  4l»i!Wg 
noUces  of  iMtmisnonon  ^^bJO^  tfjMJsiiM  by 
the  rule  of  EasUr  Temii,  tfiSO.  -  TOT  «Mwen 
of  the  barriMSr  msif  b^  givi^  id'ttteWttti  of  s 
certificate^nswsrhig'  llie  sdMhhorSfWnQes- 
tiotts  :«^«SMly,  that  the  ssrviciB  has  hsM  aith- 
ftitanddiligBnt,  thsSChst«  fans  I 
.without 'IMsSsissio*,  fi^iv  anjy     _  _ 


fhottld  in  effect  be  answ«rsd,1n  MB  Of  the 
affidavit  widch  the  SsrKsCsif  1M  tcsNiMrtT  to 

make.  ^  '  "   ,''  .-rt-jXT:.     > 

Idhhsiir^mdikmAni^trftA^  to 

someofoutfteaAstii  to  loissrlAM^  tfie-jifice  of 
the  Inclosure  Commissionen-iStBti  NOb  5,  New 
Strasty Spring QacdsBS^'n  ^mc  /-/•.' 


An  A^tiekdCkitk^  aliCteteri»iafiinisd, 
«H  the  ckuas9Miiti^iT»BMfso.«C  firopsty 
Act,.?  &  8  Vict*«.  W„^np^|Ud  hj  the  Act 
for  Amending  the  Law  of  R^  ^rpperty,  8  &  9 
Vict.  c.  106,  and  re*enactej  in  a  ttiodwd  way, 
except  two  of  them'  :^-l8t;  ttat  wVidh  cmUed 
executors  and  adoiinistrators'bf  a  nor^gagse'Co 
(Convey  the  legal  estate;  and  3od,  ^sS^wiuch 
enabled  trustees  to  give  discltturgcs  far  trust 
monies. 

Some  of  the  gentiemea  si  tho  equity  bar 
named  in  the  daily  paper*  as  Ukdf  to  be  pro- 
moted to  the  sank  of  Qjmssa^a  Gousel,  hire 
not  applifid  for  that  homnr}  and  va  thardbre 
do  not  consider  it  proper  to  giye  f urdier  pub* 
llcity  to  the  rumour. 

The  Dii^est  of  Examination  Qoesdons,  of 
which  a  second  edition  was  published  list 
October,  inll  supply  useful  exercises  to  our 
correspondents,  "An  Inquirer,"  and  *'An 
Articled  Clerk." 


.*ett.  i9)Kl— '.t^Niinaddn^  ^DlifWEtiMhss^ 
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««» 


.;t;xti«U  moil  ei  )(a4WoIlo1  sdT    Ma9bno<\9si  j 


"  ©H'lJsdD  lodiiui 


.fijjia  wax 

.iM     .•►i«a  .iCJl-  .q  Jlid  srfl  mB 
:  iJiooO  Jffo<J  /ffioia 

>jkJiiiq  Juodfl  bixfi  ai  bd]^^9  afloeisq  ILs  oi  lu\  Hoe  at, 

Tj  fiAityfr  xa£m  ana  »ioriT    .aootiodls 


L  x<^  .0  or  iosriib  af)£m 


lajis^^^ua  ^HfiDiiDBiq  anon  iud  ,wjsJ  noiJi^iw^ 


closures  which  then  took  place  arCT^Bm/i'SMly 
chronicled  •fKF4kcP4ii^x^le  of  commit* 
#il>naill*  lapMlfk^O   •>rfl   \o    ttotm   flffP 

Amongst  the  large  mass  on>clMniii^Ie 
institutions  throiighnnt  the  countiyyatJiich 

which  they  were  toanciecr,  there  are  many 
wholly  supported  bylTunds  derived  from 
the^mmim^^mMSUm  Ionic  ago 


.THU09   no    iY.Vlt 

«nwoH  9ffj  \o  idbto  &di  oiintAi^iLta  ,;taiir39H 

"■~*  .nonasfo  as  j 

Thsre  are'tvftPfSain  objects  sought  i«. 
^%r<8«fctffean*Tll«tP^il1^^^/'%<A?ntite 
^^flstP&flSfifiS^lf&iiHftes 

>iii|fniBiitrjiijjnfiii|igtiiftnjLilu  iffiwiMiS*'<l  BlAi^be 

:>cmAfa»49«ih.xlheied(lrtsd<iWe|MtiW)iBif litfte^  ^C^eblHN  J^d£i|iioi«olfMi£hi0S^!w4riPe  all 
''  |^;Mi^ir  nOMEigfittr  «4i¥§«i43A»ritf>itrf(h«>q%'  mmiikViommti^  Oifi^t&f^hmiii^o^^ 
'th^^ea^srWVW  betw^Al^AW%ft(fc^W"fetf^««yW  iftJI^c 

.'.i^^#S?i<A\#4S^^  or  -olIlcers"wha-adminf«er-the 

j5«4\aW8ilPV5ffl!8ff,#n5}J^^  ch«lWJ«,  a^ttffjtffcaWttSWW  iMlonly  to 

inary  jurisdiction  in  lieu  of  the  U^^  bf  inquire  into  the^pjwoaipts  and  payments  of 
Chancery  is  not-conferred,  yet  tlie  comj-^,  fH^hcFJIRfflt/^  ^^ 

sftfingaifi  p«ifeM.nr  in^uJlji^iiQdotmimioas  }(^$^paMr^mff(Hm9»^^ 

^tib|&  .o^lmsf-JindaoiaHimmoO  siuBobn '  ^.dt   9*  ifif  yrnrhrdinij  dFfJnilffidajriSiiii '  >  lissqq A  lo> 

1.  They  may  malM^iNlg^1l«liimi«lliii^n«^n£v?i^^[»ie^(ii^      srveiyidlVM^I^wkh 
ing  the  form  and-manner  of  keeping  tW'}^^l»a^<tffl9tf)KiHcli^'(^ 


'>«ecdnn«S74mdflba  'MtiriQii}iCOfjhil  ojfUtAe  of  asthehol^tat^lifEdnilbAibM^^^f^ 


.teuill  8^^)15  3via  gi  3-iuJ.xnJ  bluii^n-)  ^Jfjf^iiui^iiltiHe^^^ 

3,  They  are  to  have  the  power«dtionl/ 
of  inspecting  alUaecounts,  vouchers^ 

^ymppiiMi  Uiit  a(miM^^igit}i9<P^SM«pl  < 
•teBdhM^GQCtaKlfle%}fiafifite%/iAclNraji*c«^l  patioli  in 
ttbd['j9«|iA'h^pa«ftA^riin«pori^o«tH)t)|u4li^r  d«ci(«pc«tnNig>«il(tatcraBC(iinotboi  wi^finre 
01^  "^^  mmjA  i^V^^^^mtk^ke-  of  the  charity,  that4hey  bestow  large  do- 
latfi$^'&^Hib^Hge»JW#|^^^  8#(M0sfdiprHig|hMI  }i>r%i«c«n4ci|tai:.lvgcr 

the  application  thereof  cc'61   (ki,  z3/2^;,jvrl^acies  oAderjtlMiir  istUfhi^n:;  .(.  ^rtni  nfi 

Thus  the  commissioners  and  their  oflK  >)  iNoj^^ris'lMvditiicns^^  wicMI^'^^^ 
ctti'inHi^\dm)i&mi(ilk  if  disb^^r^^ps  it^^^^f  (irf'  the  fkil^  lositif  sticK'tlfkfles 
were,  'M%yWif,mMity'^^  aoflM/bbi  x^^^ 

that  mucli  l}ei}|s^'fias  anse^'.'irc^  jL^        were'c^itled  jnt0  e,^^    Because  the  d] 
quiries  instituted  under  the  ,Ch^ity,,CS(Om-  teiiffency  of  official  interference  wou* 
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to  annihilate  individual  interest  and  reapon- 
sibility.  The  governing  bodies  of  these 
hospitals  consist  of  gentlemen  of  fortune 
ivho  devote  much  of  their  time  and  atten- 
tion to  the  interetu  of  the  institution. 
They  would  probably  Abmi  If  inmecetsary 
to  attend,  even  if  they  did  not  dfslike  to 
subject  themselves  to  the  supervjaioa  ^ 
commisioners  and  iuspectocs.  The  credit 
of  good  management  would  belong  to 
others,  and  they  would  not.  taJbe  -twfw 
themselves  the  responsibility  of  office, 
and  subject  themselves  to  the  con^pulsory 
attendance,  and  the  peniritfes  itnposed  by 
the  bill.  r  / 

^  It  is  evident,  therefore,  that  a  distinc- 
tion  should  be  made  between  the  chari- 


ttble  feundatioiia  in  vUch  tho  active  «ufi 
part  of  tbe  charity  kam  lang  c^aaed,  and 
Mmm  tha^neadousiistndon  of  ita  «d»ting 
Amds  18  alone  to  be  kept  in  view,  and  those 
muUm6orm  in  which  charitable  energy  is 
acm  alive,  aupporting  the  instituUon  with 
m  exertions,  and  naaintaining  it  with  ito 
&nds.  A  government  control  may  per- 
ptiwitm  the  beoefiu  of  the  former,  whilata 
foremi  mienfeiMee,  limvevvr  .light,  witli 
tko  jaaiar,  it  likely  te  peril  ita  crfstenee. 

Neitlier  does  tfaa<e  appear  to  be  any  ne- 
eessity  for  interfering  in  the  revenues  of 
the  noyai  hos|^tals,  where  permanent  re- 
gulationa  exist,  which  hava  been  made 
with  the  greatest  4:afte  and  oautf^n,  aa  well 
in  thednode  of  ke^iig  and  auditMig  t4ie 
MeottDta,aa  in  controlling  tlie  expenditure. 
Tkefact  tB,  that  annual  accounts  are  sub- 
mitted to  the  entire  body,  and  are  periodi- 
^ly  prinied  and  sent  to  each  governor. 

We  should  therefore  hope,  that  the  bill 
wm  be  so  altered  in  committee  as  to  re- 
»ov^  this  serious  objection,  lest  it  peril 
the  whok  measure.  We  think  the  sum- 
nary  jtiriadiction  in  email  charities  will  be 
Macful,  and  that  in  a  considerable  class, 
perhape  a  majority  of  the  larger  charitable 
inatitutiona,  an  inquiry  into  the  trust  funds 
•nd  their  application,  may  also  be  ad- 
inatageaua;  but  we  trust  no  risk  will  be 
wm  of  injuring  our  noble  hospitals  and 
otter  mstitutioBfl  which  depend  on  vo- 
luntary subscriptions,  and  which  are  best 
governed  by  those  who  have  provided  the 
t^mda,  wad  are  likely  to  continue  and  in- 
OPewa  their  amount.  We  condude  there 
18  no  intention  on  the  part  of  governraeat 
to  make  up  the  deficiency,  if  the  "  incum- 


POINTS  IN  CO]»MON  LAW. 


WHAT  CONSTITOTBS   AN   IllPBfSOMIfkNT. 

AppasciATtN<a.«^nanimi^  in  judicial 
4ecisMNiSt  anid  «arpr«  that.».^v;eisUy  of 
opinion  .amongst  tho  judgea  datiaeu  ia 
oaa  degree  from  tbeautbority  af  cases  de^ 
rameAbfthtmt  wecoa§en  we  are  not 
sorry  occasionally  to  discover  those  learned 
personages  taking  and  expounding  advene 


views  upon,lhe.discu8sion  of  legal  questioxu. 
Such  differences  afford  the  publio  some  ss- 
surance  tluit  points  of  ooaatttntianal  or 
practical  importance  ace  thoiougWy  iaves- 
iigated^  that  the  lights  derived^  fram  ex- 
perience and  lea^nu^are  fneeljr  tfannm 
upon  them ;  and  that  the  ^ec&ioti  of  sadi 
cases  in  our  courts  is  not  the  result  of  in- 
dolent acquiescence  or  aegligeot  Jwdifer- 
ence.  Hiese  observvitiona  are  T^^i^cstcd 
by  A  case  lately  repoctod»^  m  whact  itap- 
pears,  that,  afiter  a  lengcbened^^fteraiioB 
and  much  commoyncatTon  orid  aEndwiiiten, 
Lord  Denman^  C.  X,  dbsented  'fioip  tke 
other  judges  of  the  Cot;^t  of  QUeioiTa  Bendu 
in  respect  of  a  matter  i[)if(qI;\<«W  JloWe  aad 
learned  lord  himself  deap-ibeai  aa  ^  of  first 
principle,  or  ratlier  of  the  isttderataDdiog  ti 
simple  and  distinct,  iegai  langoagOw^ 

The  question  upon  which  thia  dSereace 
of  opinion  arose,  was  simpiy^  what  amounts 
to  an  imprisonment  in  point  of  Ia.w?  dsA 
a  careful  perusal  of  the  opinions  delivered 
by  the  learned  judges,  jeriaHm^  as  ia  usual 
when  they  differ  m  opinion,  may  suggest 
ground  for  regret  that  the  point  was  not 
brought  before  the  Court  of  Queen  s  Bench 
in  such  a  shape,  that  the  decision  qT  that 
court  could  be  submitted  for  the  determi- 
nation of  a  court  of  error,  the  adjudication 
by  which  might  be  considered  binding  on 
future  judges. 

The  facts  in  the  case  of  iUrd  v.  Jenet,  wert 
as  follow :— A  part  of  Hammersmith  Bridge,. 
ordinarily  used  as  a  public  footwi^,  was  anatH 
pdated  for  seats,  and  let  out  by  the  bnd|^ 
company  for  hire,  to  view  a  regatta  on  the 
Thames ;  and  for  this  purpoen  waa  acfMoated 
from  the  carriage*  way  aerasa  tdbe  bridgWbya 
tempoiraxy  ieaoe.  The  piaialifi;  who  «aa  eu 
fool;  insisted  oa  paasiag  along  the  fisatway 
so  appropriated,  and  atteamted  to  disab  over 
the  fence,  when  the  defendant,  who  was  the 
clerk  of  the  bridge  company,  seiaed  his  coat 
,  and  endeavoured  to  pull  him  back.  Hie  plaio- 
tiff,  however,  succeeded  in  dtmbing  over  the 
fence,  but  was  then  prevented  from  prooeediog 
along  the  footway,  by  two  poMeamcki  pbead 


•  Birdr.  Jones,  15  Law.  Jour.  82,  Q.  B, 


'FaMrk  CmHmom  Lam. 
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yd^lMthemigliiCplMck  upon  tke  mocm^S*- 
wKjf^  aad  proceed  la  ihat  dixection  to  the  other 
ndft  a£  tba  bridge,  if  he  tdeaeed.  This  the 
phintiff  decEned  to  do^  ana  after  staying  for 
neaAf  half  an  hoar  tipon  the  snot  where  he  had 
aKghle^  when  lie "  sixniHMinled  the  ndlhi^,  he 
^  iwaf  aiDogf  the  ftM^iwmy 
i,  attd  m  so 


owe  lUBk  mto  cattodf,  and  the  pUioliff  was 
Uiea  taken  to  the  ataUon  houses  and  confined 
there  the  whole  of  the  night.  Under  these 
drcttmstances^  the  pfadntiff  brouf^ht  his  action 
for  tmnXt  and  me  imprisonment,  to  which 
the  lufaiiMnl  plsadetf^.-^et,  mi  gftthy  >  ^^^> 

« to  the  impriMHWwr».,thal  the'^ntiff  «»-' 
nailed  the.dcfeBdanfti  and  the  defendant  gave 
lam  in^  chaw»  which  was  the  imprisonment 
compluned  of.  Ix>rd'  Denman^  C.  J.,  who  tried 
the  cause;  totd  the  jury,  that  seizing  the  plain- 
tiff in  the  iii^  inManee  was  nndonbtecQr  an 
SMsdl,  and  that  if 'they  eonsidered  tlie  whole 
twiSBJliMSi  ewUiuuey,  pnventing  the  phintiir 
tea  peooaedipg  aloag  the  footway  over  the 

aept.  Xhe  jnxj  retomed  a  verdict  £>r  the 
pilamtiflr,  cbunages  50/.^  and  a  rule  nut  was  afler- 
waids  ohtidnra  far  a  txew  trial,  on  the  ground 
fltet  Lord  Ikittimn  had  mtsdimrted  the  jury, 
hy  lni^^mmBg  ifcen,  Ihaft  preventhig  the  plam- 
itf  bom  fsinMidwft  in  one  dmctien  over  the 
bridge  waai 


In  the  course  of  the  argument,  as  well  as 

in  the  judgment  delivered  by  the  learned 
jadges,  it  appears  to  have  been  conceded, 
that  the  bridge  company  were  not  justified 
in  preventing  the  public  from  passing  along 
the  fbotway»  under  the  circumstances,  and 
the  only  question  Ascussed  was,  whether 
the  restramt  put  upon  the  plaintifTs  mo- 
tions, by  the  (firection  of  the  defendant, 
amounted  to  an  imprisonment  in  law. 

Cokridffi,  J^  thouffht  there  was  no  imprison- 
ment in  t&  case.  To  call  it  so  was  to  confound 
partial  obstruction  of  passage  with  totaL^b- 
•truetioo  and  detention.  A  prison  might  have 
its  boondvy  laage  or  narrow,  but  a  boundary 
it  anisl  have,  and*  from' tint  boundary  the  party 
ifli)aiMned  mast  be  prevubsd  from  escaping. 
«  diiitfiriti  BMiated  lo  arise  from  confounding 
Vprisnnmtint  of  di*  body  with  mere  loss  of 
mdopk  Imprisonment  was  something  more 
than  mere  loss  of  freedom,  it  included  the  action 
of  restraint  within,  liniata*  defined  by  a  wall  or 
aoy  exterior  barrier.  If  the  present  case 
amounted  to  an  imprisomnent,  any  obstruction 
of  the  exercise  of  a  right  of  way  would  be  an 
imprisonment.  It  mwht  be  said,  that  there 
most  he  something  like  personal  menace  or 
feweaccewuauting  ^  ohatraetion,  and  with 
te  it  w«^  anoml  to  ' 


streotwsBSlaft  open.  Could  it  bo  jnslilf  said 
dMihe  street-waa  m  prison,  or  the  inhafttaniti 
of >tlid  houses  imnriaoned  ?  fie  wad  unabte  td 
dsMDwer  anf  anUieiitf  te^smsttdn  stKh  ar  vieit, 
and  therefore  wms  of  oyiasoa,  that  thettde  for 
a  now  trial  amU  ha-aade  abeokit?.^  • 

WUUmas,  J.,wm  ready  to  admit,  that  if  a 
partial  restraint  of  the  wiU  was  sulfioieflt  la 
constitute  am  nnprisonment,  it  uodoubtedljr 
took  phiee  in  this  ease.  The  plaintiff  wished  to 
go  iii  a  particidar  tmwction,  hot  was  prevented^ 
at  tfaa  save*  lima  another  eourse  was  open  to 
hinu  Aeaording  totiM  vsual  definition  of  tile 
wwd  ^^impriaonasent,"  tbia  did  not  aauwa^ta 
it..  If  aperaonincofltodvwattBedina^Biection 
pointed  osit  b]^  a  constable,  that  would  amont 
to  a  construcliye  imprisonment  of  the  person, 
aKhongh  no  force  should  be  used,  ae  the  party 
amvted  must  feel  that  he  had  no  option  but  to 
goiia  thediractionpoistadont;  bat  if  a  person 
eascted  an  ob8tn]0lm<aerose<a  pubUe  highway, 
and  aaathcr,  who  bad  arigiri;  of  passage,  waa 
deprived  of  thia  right,  and  eompdied  to  trin  a 
circuitous  rout  to  hia  phce  of  destinalion,  al&  , 
tiiough  other  remedies  might  be  open  to  him,, 
he  could  not  maintain  an  action  for  false  im- 
prisonment. In  his  o]^nion  there  was  no  de^ 
finition,  warranting  the  sopposition  of  amtm 
being  us  prison,  aid  having  some  efltnpe  opeft 
to  him  if  he  choose  to  avaM  himaekf '•f  it^« 

Po$ie9on, J., had  no  donbt  «hal ingettenl, 
if  a  man  coaopelled  another  to  stay  in  any  plaee 
or  hpuse  agsunst  hif  will,  he  imprisoned  that 
odier,  just  as  much  as  if  he  locked  him  up  in  a 
room,  and  he  agreed,  that  it  was  not  necessary 
in  ofder  to  constitute  an  imprisonment  that 
the  peraon  ehonld  be  toaehed.  He  also  agreed^ 
that  compiling  a  man  to  go  in  a  oevtain  di^ 
rection  agunst  his  wiU  mignt  amount  to  OA 
imprisonment ;  but  he  could  not  bring  his  miad 
to  the  conclusion,  that  wilfully  obetructiag  the 
passage  of  another  in  a  particular  direction,  bu^ 
leaving  Itim  to  stay  where  he  was,  or  to  go  in 
any  other  direction  as  he  pleased,  amounted  to 
an  insprisonment.  ^  Imprisonment,'*  said  the 
learned  judge,  'Ms  a  total  reattaint  of  libertyof 
person  and  partial  obstnictkm  of  the  .will.'* 
The  quality  of  the  act  did  not  draend  upon  the 
right  of  tne  opposite  party.  Therefore,  if  it 
were  imprisonment  to  prevent  a  man  passing 
along  a  public  highway,  it  must  be  equally  so 
to  prevent  him  passing  along  a  fbotwav,  al- 
though he  shonM  be  committing  an  act  oftrea* 
pass.  Hia  opinion  waa,  diat  the  only  iaaniisfln^ 
ment  proved  was,  Uiat  whieh  oceuxred  after  tha 
plaintiff  assaulted  the  defendant,  and  whan  thf 
former  was  taken  into  custody.  If  thia  view 
was  correct,  the  defence,  as  stated  in  the  3rd 
plea,  was  made  out,  and  the  defendant  was  en- 
titled to  a  new  trial.^ 


Stvpoae  a  street  to  ba  walled  op  at  one  end, 
ana  an  armed  force  plaead  to  prevent  persons 
icdfaig  tile  waB^  aAnbt  tha  oOuv  end  of  tiie 


*  The  learned  judge  referred  to  Com.  Diffm 
tit.  '<  Imprisonment,"  2nd  InsUhUe,  482;  and 
Cro.  Car,  209,  210, 

«  Citing  BuOef^s  JMbt  Prhu,  12. 

A  The  Teamed  judge  quoted  Seiwyn's  NiH 
Prim,  tit.  "  ImpnsaisaRnt,"  nferring  to  Year 
Book,  22  Assize,  fol.  104,  plac.  86. 
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fidenoe*  e«prcn^  ^  omidMMynrlidherthe 
opinion  he  entcffi«iMd>rofald'te'e*wo|;^ai>k 
dnfiMd'40  widfelji^rooi!  tluil^aljlos'ieaned 
bitotlienr.  H4) tboiMflit>(<it.4poflBfti4  tbat^lui 
miiid'lMd  beta  •ctronewulf  1^ 
firat  iMtaaoe^  hf  a-cilttuinataiice  iwkicfe  be 
fihrays' Ux>ked  a^^»ltk)g|rtat^dSMq)pfoietSiD; 
wammr^  that  th»  brid|(e'  oompuiy  iit>t*4mlf 
.Hhmigtit  proper  to  rdst  taffuff  by  obstnicteg 
«publit  ^^««)r,bat>^^^ttip1o^bd  polwdtoen  to 
effect^eir  ol]jtDt»  thof  giving  >  an  «appeaiMioe 
of  liwfol  attthorifty  to  irbat  iraa  onkvful.  *  Hife 
could  find  noleii^  definition  of- unkirfblim- 
|>ri*omileBt^  eacQjipt  onlairM  ^ycMnmitby .  force 
•OK'tlie  1^  of  one  subject  agaiiurt'  another,  ami 
tnurinoC^awnro  that  aqy  b^uodny  wiamtcsaaafjr 
to  constitute  an  imprisoMwnit^f/  The  ftutty  that 
the  plaintiff  w«i>ali  'iib^iif  toi  go  in  aoriie  olber 
4foaclion  than  -that  in'WhiiBh.he  diwred  tongo^ 
was,  in  his  opinion,  matCerubf'indiflEmDoeL 
Althoogh  a.iaa»aiight  be  at  tURrly  W^^luij 
thonif  «tse  in  tiMcwoiid,  iT  bf  divect  tfaredta^M 
ibraa  lo  be  imuicaUately  cieroifeedv  he  waaifjiret. 
Tented*  fram  doiiig^thathe  bad  aright  to  )doy>k 
was  in  itself  direct  fontc/^  A  ^man  mights  be 
^reirtoted  f  rooi)  <  going  *  opt  of  *«  door,  ^\xi\  told 
be  might  go  o«[tidi>a.windo«7.  'Harainuan 
instance  ofa  twiong,bv  ptreveotiog  theiefl^eltise 
of  penonal  hbertf' wimnai  a  total' obathjuetion. 


Coidd  wuf  man* hs^^ this  woiAd  .not ommint  to 
an  imprisownettt  I  Thinkang  thsi  every  u»- 
lawfni  lostraint  of  tb^- person^  of  a  man  by 
diMOt  force  anooMed  lo>iui  impriaoaiDsnti  and 
that  tho:  tmprisbnniepitirkS'  ande'  out  -in  tluB 
case  by  dear  and  satisfact^rv  evidence,  he  ad- 
hered to  the  opihion  he  had  e)t)SrielBtted  at  the 
trial  1  but- as  >aier'Otiiefju^t^'W«r«<ctfi  dHTer- 
ent  o^hiion,  the"  t^de'foi*  a  nfew  Jirial  ahoidd  be 
made'ahsolnte*-  •  ■'  .;■•'- 

,  It.ia.  ianpoasible  ^opesus^:  jtli^i^  export  ^f 
this  oaae  witbaut  jheiDgi.alMickj  with  iihe 
lack  of ^uvhorvtjrirhiob  ^leidiijgenooi  of  the 
cotiAsd,  or  the  restilii6h"'0f  the  judged, 
enabled  thfem  to  bAr^  tb 'bear  tjjfJm  the 
point  undei'  disi^U^sidn.    'Ther^  to 

have  been  only  one  modern^  case'  cited'  a,t 
the  b^T)?  mid  thi^  \^^9>%  ir^r/jre/inptf,  if  in- 
deed ii.basjkn)^  application)  t&tbe  queftlion 
atisaue^  whilat  ihetest  '^•books>Telerred  to 
by  the  learned  -Jtidged, -were ' nod  retted 
upqn  as  aiFordting'cbnchikfve,  brevcn  satis- 
fi^ctory  reasons  for  the  ded^fohs  of  those 
by  whom  they  w^re  ccted»  Ful4y  as  tbe 
subject  has  been  diceusscd,  perhaps  it  can- 
not yd  be  said  to  betvebeen'O^hauated. 


^  NEW  BILLS  IN  I'ARMAMENT, 
:  Thb  follpirbg  bjli  l\^»  b^en  preisenM  ^y 


•  Oe*€ar.  fFoctf,  2M«&  W.  791;   3  M.  & 
W,  160, 


^(^jMi'^miitk^  W'lhlf'H#ftaa^ML««ay'  fie 

Id  the  ^csen^'iiaife'  dTlr^UU^I  Wff '^  ^- 
fer  %0:9>yM  Mim  msW^^^rSffS^^^ 

Iriesy  tt;ia>  propo8fid.itq^^«MQaHjiybi«nct- 
ments  ^  tbe  Uiiit^KsbgdDte.oxShiHM^ 

nesdes,  proifetUtttW,  iWtf  |ifrd«'fitittt%rfiie 
influenifes,  U'^tim^  '  ...>....  .^^^^ - 

j^i>4incoroaioiiwUbr'* 

beeft.iiUrodiu^dby,,^  

Chief)  Juitko  :toi  lbe.:iiotMeu< 
baa^the  ntfe  merit  oPbrtiaiyi^jiidBDt 
*iiourreadei«*iftl>fe*^Gwlfe^ToMfi»i  _ 
dfttise.  We  ebtertalh<it%^tt»fl«^liwr. 
ever,  wti^thei^  ^8r^6'hitt%»fVe^'i^^ 
to  concwpness  .tfjafl  .ww  ^WW^-Jl!° 
other  words,  whether  the  beneficial  opera- 
tion of  the  act  may'  not  be  iDJurioualy 
abridged.,,.. It,  iiB,,piVpoMd,ol?¥ji">»*«»f' 

prosecutor,  or  ji*br>^ft^  Sppearing  ona»y 

mir^^'^^^peaiTi  >No«i>a  flrilneas^ottpc^ 
aecutor  is  not  legisli3f!iWurid>4»>«i|m«d 
to  appear,  i|i^i(  be  b»f  be^f|wtMid  orer 
by  a  recognizance,  or  *||"^|?^|J^^  •P' 


they  bATe^bfienr..lift^I^£iW^<*l«»x^iR»W*• 
naed.  Agaik^^tnia  SQp{>l¥«Ofel>WMWH€nac 
of  taftguajge  to  s»yy  *bBbi«ip€telate<*a/:be 
dotted' f^bhi  oWe«?l«|  ^Il***tiie*rb3r 
spmei>r.irifeVtiPM 
^gmteqorr;fiCttp^a^^^ 
or  iiiduced  so  to  do.  TlieseJ  TOWfef(«,j« 
tofajectiws  .whjfitu  «»yfi5fi«*ll[io^  jPlr  "d 

of  aa^be  biiil^phacdedaitbmugli^clWI''"^^^ 

by  some  alight  ^^ol^vationi^  mf  th^^iffaine- 
work.  As  the  WU.,yejHreaiHpe,ia  intended 
to  be  carried  fiilly  iiijo  effect,  we  shouW 
hope,  beffifi  It  ^W^cbkterflfi^f^Hri^ 

enacto  is  not  unnecessariljr  aever^  dnd 
whether  it  wotiW  nt^fr  ^b^-^aiUWient  to  con- 
fine ttyoyeratibmtocriwinat^yiwltai^ 
the  Ifaw' B«  it '  taow  giani»^3w«MK>JBlipiyt  -to 
rirocc^diflg^  in  felfttfori'W  eWtt^iMrtB^  »> 

^'IhtUuled  an  act  fit*  tKcttitia^iiW^ 
.,      as  B^a^  endeavour  t^  detCT'*pftg 
"    witnesses,  alndJuroi^'fi^"ttj(W 
„.     oftbeirduty.  ..;.,^,     .-lA  W^ 

lent  Majesty,  by  and  with  the  Advice,,  and  coa- 
sent  a<.thft  tords  spiritual  .and  temporal.^ 
Coianpns.ia  this  present.parhament  asaembied, 
and  by  the  authority  of  the  same,  that  ereiy 


tNl  JKW#«|*J>*fB|W^  <0     t.  .InoS 


n 


wntteii  or  sik>ken.  or  By  eiVilig  6f  oMrffltf,  ^ 

mann^r/MddlM^ui^^to  'met^ihrfemmiaffA 
appetfintf Wtt'^i^Uiaiesi^plbMti^  orjttrqryfHi 
aiiypeoftifion  wbj^ikAlifibyila^  btoad  or  ro- 
qoiied  to  i4i|»^&,piQ^f]VNnnlkona9t)y  4Mo|i^r^^ 

mgmvi  eiiher  feiil  or  personal, 

eondtteib^til^tofiill;  o*  being  Atlftemriotdl 
of  m&iaflbBeo/liyiniibl^  tti'lhc  iii0Ci9li«ii<^ 

Ukh  im^fiv^d,}^qpdjt,\\^,p^s^,  ^  any  tcrp? 
p.^^n^ears  ?i6i:  less  than  seven^ 
risonea  for  any  term  not  exceeding 
m  hr  Wkoni  Urd  labour." 


ion — TTPT 


^  is  ,^f  apajjrsis  of  the  bill :— 

of  pilfiailittltt  M  felstesr'to  the  comoval^f  po9r 
ptrMfM-BetfediiifBilfflflllA  J  * 

*'  ''7"'1i;crfAttdkA-BidtV:'-  ^v-    ^' 

HSf!'^9^A^  W  «tt9^tled  peKSOlis  Are  to 
htriBl^hiSm^cmv^^  where 

t^rM'flyiiit^  ^V'ifhey  ^i^^t^led  t!iei«, 
TttV'O^ire'kirf^^ot^  6r  thtir  doitik 
t«tioA>4lUtt«l»]towfid^flt4Ui)eiyL    / 

3(^BMid4itffaHrdnrii8  einpoinsre^f<>  e^^S^ 
ifltii^/imidoiititlii)  ««#^.Hu|yecttaiv«trnii)^  of 
~~     •  (fVJIPGf^ .%  ^  /oqmpaisaitoriex'^*. . ,  ., 

1^  01  oyersem   and   relieving 
fnjm^JWejeyAdetidt  df  chtrgto- 

IW'doiAtifMdn6ri^;iRi^  the  coMSeiitf  of 
^i^Hly^of  <1iilel^bo«rd'«f',gttardMii8/ nnqr 
li0im«B  poor^t  imion  charge. 

6,^.fl^aqD8|i^geabletqA  "parish"  in  which 
tDcy,ujB,jiot^,p^ttle4»  declared  liable  to  be  re- 
moved to  ihe  parishes  of  their  settlement. 

■  *.,  .Bdt^riclioiu  oil  rtmwals 

7<  But  fHOMiifl  areaot  to  be  reooved  from 
one  paiMi  to  amothor  pansh  in  the  same  union. 
Thdr  aftl)toieiiN  iiiay«  however,  be  ascertained 
by  order  of  justices. 

8.  Peieons  exempted  from  the  liability  to  be 
raBioiFe4,  ai^r  Bve  yeara'  residence  in  parish, 
witlH>a|ifiie(. , 

9.  Ako^  widows  for  12  months  after  the  death 
of  thdr  husbands. 

10.  Also,  children  and  wives,  wlien  the 
father,  mother,  step-father  or  husband  is  not 
lemovable. 

11.  Also,  persons  chargeable  through  tem- 
porary sickness  or  disabihty  from  accioent. 


f{]».iPoWer<tv0v6raMns4a  ddnitieQtUemoiili> 

alld^ag^ee eD> aiificiiblerreiMnPBlfw j  ^ - •  m.  wkwiw  ,o 
t)oaSK'*8iBiihi%ttSJAf*  pMMfti^I UBblev.«te>  fbe^inh 
rndved ;  ihtir  •  exat&mriliaD  i  the:  wamntt  i^kst 
^Utiafxevtov2SL.  Pr0viao  for  therexatnimliM'of 
pdratasf who  canaotiatteiid thai summOMi   t.: 

RepSaoe^  13  &.  14  Can  2^c.ii2ys^:l»iiBAto 
power  to  riemeve;  as  tb  oampbdntito  ooift  jus* 
tlde^  R:  t.  Wistmmdk  S-Betti  7fiAt  sutdipona^ 
(R.  w.Wykei^  2  BoftwaiaDMheanoff  l^  tMiji^^at 
«ioes)  t6if  eKaminatl^^of  linfifpi  peraont^  19 
Qio.  3,  c«.l<24,  a.  4;  aftidiof  ^priMlBer8,.$9  Qep» 
a,'C;  ]1»<4.-88;      ;<  .•     •••'    (r...  ••:  .    .    :    ..     W.v-.    • 

•14.  Boaffd'oligUardiKmmfqr-appIj  fonimr* 
iniit  of.  iremoTal  softer  lidtice  to  loe  overKseifto 
Pnmao.far«afnilg:  tha  poweifof  overasera  to 
iqitilyfoe  aiidh  warEaAl^  <  '\v\'  (*  .:  i 

!;&.  •  Paid  offiiser  majr  b6  Bppoioted  to  conduct 
npior^and  li^^latienttorbe  nadewoibne^ 
i(erenc«jito(hi8!dttl»i4  ""*   .vvwwny-   -.'.< 

16.' No  irenNiMal  W  be  made  until  after  i40 
daysf  Mlice,  udlese  Uie  i  femoral  he  previpuisly 
aubnutted  to.  In  ;caae  of '  afpealif  the  venaovia 
not  to  be  made  until  stuohi  af^aal  ia  «ndod»> . ;  > 

Replaces  4r&  6  WiU«  4,  e.  76,  a.  79« 

17*>  lOveraeera,  or  peraoha^ropki^ed  by  theiq, 
may  execntb  the  waarant  (tf  ranoral. 

Repfacea  54  Geo.  3^  e^'l?<h<flu/10.* 
.  18«  Peraona  procunnfifrenaomda  for  the  ptkr* 
pose  of  craaingftergeataililT  ta«notfaer  .pwriah 
^thont^wamant^oDiuld  aubjeea'toi  poalttfii.  i . : 
r  10A  Delii^^-wnpilrsmndcr  warraDlS'^ 
Temonnal,aa«lte'woridhottdaolia.panah  or  unaom 
to  be  regarded  aa  ddtrery  aoiUieiqmraeen.. 

thtoblMfgeainc^frid.by.8^^8^fip^limp^K  .. 

2 1 .  Appeal  where  such  chargpa  .^;ioeed  4Pi^« . 
These  two  clauses  replace  ^b  Geo.  .3,  c.  101 ; 

as  to  (Acl^  p^i^ons,  2t''t.  JS^Aem;  2'Butt.  878  ; 
aiid  asrto  tHe  whole  fam&lVi  49i  Geo.  3,  e.  194« 
a.S  s  aa  to  joMiod^  jttriNic|tioni  49  Geo.  3>  c. 
124i  a.  I ;  laa  to  notice  <rf.t)ie  warrant  and.aua- 
pensiqn,  4  «5  5  Will.  4.^.<r65P..P4,.  : 

22.  Overseers -may  abandon  a  warrant  oi 
removal,  paying  the  costs  causied' to  the  other 
party.  \,    ' 

23"  The  clerk  of  the  juatfcei  to  tnmeafrt  a 
duplicate  of  every  uNvr^t  of nreuoval  aud  the 
original  depo^tioria  to  the  dkrk  of  the  peace* 

24.  The  cleik  of  the  peac^  on  application, 
to  furnish  copies  to  the  overaeers  of  the  parish 
to  which  the  removal  is  directed  to  be  made. 

IV.  Appbal  against  Wabrant  o»  IU» 

MOVAL : 

25.  The  pariah  aggriieved  by  a  warrant  of 
removal  may  appeal,  giving  notice  of  the 
grounds  of  their  appeal.  Appeal  to  be  respited 
only  on  affidavit  of  special  circumstances. 
Warranto  of  removal  made  before  the  passmg 
of  this  act  may  still  be  appealed  againat^  aa  if 
the  act  had  not  been  pasaed. 

Replaces  13  &  14  Car.  2  c.  12,  s.  2,  and  3 
Will.  4,  c.  11,  s.  10;  and  as  to  stotement  of 
periods  of  appeal,  4  &  5  Will.  4,  c.  76,  s.  81. 


4>*.. 
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a-iferty  8iaUae$. 


26.  Appeals  miwit  warraiilv  oli^MDOTal  from 
paiisbes  out  of  tlie  union  not  to  be  eotei^d 
without  the  consent  of  the  board  of  guardians.. 
Expenses  of  removal  to  be  contro&dbjr  the 
board  of  guardians. 

27.  Overseers  may  have  acoeM  fothe  pauper 
teaching  his  settlement. 

Replaces  4  &  5  Will.  4»  c  76»  s.  80. 
*  28.  Summons  of  witnesses, 

29.  Quarter  sessions  held  14  days  after  no- 
tice  of  appeal,  to  hear  the  appeal;  no  grounds 
to  be  gone  into^  but  «uch  as  have  been  set  forth 
in  the  respondents'  and  appellants'  statements. 

Replaces  8  &  9  Will.  3,  c.  30,  s.  6,  giving, 
however,  jurisdiction  to  sessions  of  places,  not 
counties ;  restrictions  to  the  grounds  of  removal 
and  appeal,  4  &  5  Will.  4,  c.  76,  s..81. 

30.  On  the  trial  of  the  appeal,  the  doplictfte 
of  the  warrant,  and  the  original  depositions 
tmnsmitted  to  the  clerk  of  the  peace,  may  be 
referred  to  for  certain  purposes. 

31.  Costs  incurred  by  reason  of  notice  of 
removal,  or  of  appeal,  and  costs  of  trial,  and 
costs  caused  by  statements  of  frivolous  or  vexa- 
tious grounds  of  removal  or  appeal,  to  be 
awarded  and  certified  by  the  court;  recovery  of 
such  costs. 

Replaces  8  &  9  Will.  3,  c.  30,  s.  3,  and  4  &  5 
Will.  4,  c.  76,  8.  82, 

32.  Costs  may  be  taxed  by  the  proper  officer 
al  any  time,  although  the  court  be  not  sitting. 

See  Hegina  v.  Longj  1  Q.  B.  740. 

V.  Maintbkancb  of  Paupbrs  vndbr 
Warrants  of  Removal  and  during 
Appeal : 

33.  The  cost  of  relief  and  maintenance  of 
persons  under  warrant  of  removal  incurred 
from  the  time  that  notice  of  chargeability  was 
sent,  till  the  time  when  the  warrants  might 
lawfully  be  executed,  to  be  repaid  to  the  parish 
Proviso  saving  the  provisions  in  clause  15,  re- 
specting suspended  warrants. 

Replaces  4  &  5  Will.  4,  c.  7^,  s.  84. 

VL  Certiorari: 

34.  Certiorari  taken  away. 

YII.  Service  of  Notices  : 

35.  Notice  of  removal,  appeal,  &c.  may  be 
aent  by  poet. 

VIII.  Guardians  of  PARisHEd  tNVKSTED 
with  powers  for  removal  of  poor 
Pebsons  : 

36.  Boards  of  guardians  of  single  parishes 
may  act  in  matters  relating  to  the  settlement 
and  removal  of  the  poor. 

IX.  Construction   and  Limitation  of 

THE  Act: 

37.  This  act  to  be  construed  as  one  act  with 
the  Poor  Law  Amendment  Acts. 

38.  Forms  set  forth  in  the  schedule  to  be 
aafficient  in  law  in  proceedings  under  this  act. 

39.  The  act  limited  to  England. 

40.  The  act  may  be  amended  this  session. 

Schedule  (A.) 
Form  of  order  of  settlement. 


SCH«|l!ilI»  (B.) 

Form  oCadnufltioii 
Schedule  (C.) 

Form  of  warrant  of  lemoviL 

ScWEtn^LE  (D.) 

Form  of  suspension  of  .a  warrant  of  awnoral, 
to  be  endorsed  on  the  back  of  such  warrant. 

Schedule  (£.)  ^ 

Form  of  a  penaiisiMi  to  «eecata  ^e'^MM 
of  remo^all,  to  be  endorsed  tkerecm,  tuuT  0t^ 
of  payiMMC  of  eEpebsflt  inclined  bf  die  ads- 

pension. 

Schedule  (F.) 
Form  <if  notice  of  afiptoitiaa  fora  MUiHff 

ofremoYal. 

Schedule  (O  ) 

Form  of  consent  of  guardiasata  overseen 
appealing  against  warrant  of  removal. 


NOTICES  OF  NEW  BOOKS. 

The  JRtal  Properly  Statutes  of  WiUiam 
IV.  and  Victoria :  with  ExflwuakKy 
Notes^  coHtaim»g  <di  the  Reported  Cosat 
upon  the  several  emmeimenU*  emd  a  Mpj* 
otis  Index,  Bv  William  F.  Bbowell, 
Esq.,  of  the  Middle  Tenoplje,  Barpster 
at  Law,  London:  E.  Spettigv^  67,, 
.  Chancery  Lane.    1S46.    rp.d^. . 

In  this  volume  Mr.  Broar^  fe»  cdSediei 
all  the  important  Real  Property  Acts  cf 
the  last  and  present  reigns,  an^  addri  ex- 
planatory notes.  He  has  also  atated  the 
deciaions  of  the  coiirta  on  tlie  varioua  sec- 
tions)  and  altogetlier  the  vrork  is  of  oocii 
practical  utility. 

The  statutes  thus  set  fbrth  and  aimo- 
tated,  are  as  follow  : — 

"  2  &  3  W.  4,  c.  71  (Prescription— England). 

2  &  3  W.  4,  c.  100  (Tithes— England). 

3  &  4  W.  4,  c.  27  (Umitatiim'-JSB^Hid,  and 
partiaUy  to  Ireland — salieequeiitly  citsndsd 
wholly  to  that  country). 

7  W.  4,  and  1  Vict.  c.  28  (AiBandiog  bust 
act). 

a  &  4  W.  4,  c.  74  (Fines  and  fletufariea 
England.    4  &  5  W.  4,  e.  92— 4relsii4> 

11  G.  4,  and  1  W.  4,  c.  47  (DalHi— In- 
land— Ireland). 

2  &  3  Vict.  e.  60  (EacpknaiBg  aadatftea^ 
last  act). 

3  &  4  W.  4,  c.  104  (Debts— EiigUaid-4ie- 
land). 

3  &  4  W.  4,  c.  106  (Dowe»— Engtaid-to- 
land). 

3  &  4  W.  4,  c.  106  (Inheritance— ISoglaad— 
Ireland). 

4  &  5  W.  4,  c.  22  (ApportioiimcBt— Bag- 
land — Ireland). 


4  &  5  W,  4,  c»  d»  Escheat  ^  M^ha^^ 
Iieland). 

1  &  2  Viet  c.  69  (Explaiaiiig  last  act). 

4  &  5  W.  4»  c.  39  (JLoana  oa  wal  8«ninttea 
IB  Irdand). 

7  W.  4^  and  1  YuX  c  36  (Witt»^XB§)i9dr-« 
Inkmd). 

1  k  ^Tict.  c.  no  (Jndffmeoto^lteal  jBstaM 
Claaaea  —  £a|;laiid.  3  &  4  Vict,  c.  lOS— ke- 
laod). 

2  Ic  3  Vict,  c  11  (Ja^meQta^Eaniaad). 

5  <c  3  Vict  c  3()  (Bxtiodiaglaatwt). 

3  &  4  Vict,  c  83,  a.  2  (Kaptoiaii^  1 4k  3 
Vict.  c.  1 10,  8.  19). 

7  &  8  Vict.  c.  90  (Jadgmenta— Ireland). 

4  &  5  Vict,  c,  31  (Lease  and  Rdeaac— Eng. 


8  «E9Vki.  &  106  (€onTe7aiicuigr..aB»Kla«d, 
■d  aloBoat  whelljr  ta  irelBod). 
8  &  9  Vict  c.  113  (Outatandhig  Tcrma— 

8  &  9  Vict  c  119  (Gonf^awing— EngUurd 


8  &  9  Vjct  e^  IM  <Lea«fa--fia8km4-^Ira- 

The  notes  conCaio  a  atatement  of  the 
€fcct  of  Ihe  priDcipa!  cnactanentsy  and 
wiMre  neeeatsry,  refer  to  the  oW,  as  af- 
fected bj  the  new  law.  The  decisions  on 
the  various  parts  of  tTie  several  acts  have 
been  carefully  coTfected  and  well  arranged. 
Ab  an  example  of  their  practical  vcuue, 
we  shall  select  some  of  the  annotations  on 
tbe  eapeaUh^  and  aHesidtim  of  Wiils :  a 
Isaaoh  of  pvaetbt  af  mtidh  importance  to 
tlie  aaUeitar,  but  to  whom- the  caiies  m  the 
Ecctenasucal  Court  are  not  so  familiar  as 
in  the  courts  at  Westminster. 

The  9th  section  of  the  act  (7  W.  4,  dnd 
1  Vict.  c.  i6,)  which  provides,  that  every 
wiH  aUl  be  m  writing,  and  signed  by  the 
taatator-  ia  the  presence  nf  two  wifneives 
at  one  timei  is  accompanied  with  numerous 
notes,  from  which  we  extract  the  follow- 
ing:— 

^aahire. 
"  Sealiiig  will  not  be  a  sufficient  signature  (2 
Vea.  459 ;  1  Ves.,  jun.  13 ;  17  Ves.  459 ;  3  Curt. 
117) ;  but  signature  may  be  bv  mark,  although 

the  will  does  not  contain  tae  name  of  tte  ,„..,_ , -     -_ 

testator  (Re  Bryee,  3  Curt.  325  -,  see  also  Ee  ficieat  aeknowkdgment  of  the  signature  (GoMt 
field,  3  Curt.  752,  where  the  testator  from        ~  "  -  -- 


^$ 


who  Ifenl  dfawn  tbr  #i1|,  to 

slgaitfoirbiai.  Tkn  be  did  m  faif  swa  aass^ 
as  mi  bsbalf  asod  by  directum  of  testator,  and  it 
MS  bdd  gasd  (He  Gar*,  8  Cwt  339*) 

CMe#  oa  poH^on  qf  tignatun, 
**  Probate  was  vefused  of  a  wifl  writtea 
on  two  sides  of  a  shstt  of  paper,  and  si^Bsd 
and  attested  at  the  bottom  of  the  JkrH  side 
(Re  Miboar^  1  Cort  913;  see  also  tU  Jfifar- 
Uny  3  Cor.  7544  It  was  also  refused  whara 
the  testatrix  had  signed  in  ths  nargm  (Re 
WdieUng,  6  Jur.  1 104.)  Bat  wfaeis  a  testator 
signed  his  name  at  the  bottom  of  a  arinted 
form,  ending  on  the  second  side  of  a  sneet  of 
paper,  the  wiHISself  en(fing  oa  the  first  side; 
It  was  held  sufficient  (Re  Cwrvtr,  3  Cort  39 ; 
6  Jut.  40;  see  also  Rm  Woodingt^n,  9i^a.) 
The  disposing  part  of  a  will  was  written  oa 
the  first  side  of  a  sheet  of  paper,  the  second 
side  blank,  and  on  the  third  side  were  an  at* 
testation  clause,  the  signature  of  the  testator, 
and  the  subscription  of  the  witnesses.  Probata 
was  granted  (tU  Gore,  3  Curt.  758;  7  Jar* 
1004.) 

*'  A  clause  appointing  executors  coming  after 
ths  signatm-e  and  attestation,  was  rejected,  and 
administration  with  the  aill  annexed  wiM 
granted  to  the  next  of  kin  {HoweWs  cfU£,  2 
Cart.  34d ) 

**  Where  there  is  a  wtXI  with  the  signature  of 
the  deceased  at  the  foot  thereof,  and  the  names 
of  two  witnesses  subscribed  to  it,  the  court  will 
not,  on  motion  upon  affidavit  ex  parte,  that  the 
will  was  not  duly  executed,  decree  the  deceased 
to  be  dead  intesute  (Re  Ayling,  1  Curt.  913.) 

Sigmature  hf  proxy. 
"  An  attesting  witness  may  also  sign  the 
wXt   for  the  testator,   bv  his  direction    (Re, 
Bailey,  1  Curt.  914 ;  8wkh  v.  Harris,  9  SvT. ' 
408  ;    1  Robertson,   362 ;)    and  such  a  sig- 
natore  is  good  although  the  witness  sign  %tf 
own  name  {Ullerspiryer's  case,  6  Jar.   156.) 
A  testator  being  too  iU  to  siffn,  requested 
another  person,  who  had  drawn  tne  will,to8ign. 
it  for  him.  This  he  did  in  his  own  name,  as  on 
behalf  and  by  direction  of  the  testator :   and  it 
was  held  good  (He  Clark,  2  Curt.  329 ;  see  also 
Re  Regan,  1  Curt.908.) 

AckMOioledgmaiU  of  SigntUure. 
"  A   testator   ptodacsd  his  will  ts  tfaree 
persoBS,  and   reqwstsd   them    to  pat 
rmmei  tmdeneath  his;  this  was  held  a 


jiaialysis  had  lost  the  use  of  speech,  and  al- 
nuMt  of  limbs.)  By  analogy  to  the  decisions 
oa  the  Statute  of  Frauds,  it  also  seems  that 
a  mark  will  be  sufficient,  although  the  testa- 
tor is  able  to  write  well  {Taylor  v.  Dening,  3  Nev. 
&  Per.  228 ;  2  Jur.  775,  S.  C.  nom.  Baker  v. 
Dernnp,  8  Ad.  &  £.  94 ;  WUeon  v.  Beddard,  12 
Sim.  28.)  The  following,  being  the  concluding 
words  of  a  will,  "  signed  and  sealed  as  and  for 
the  will  of  me,  C.  JB.  T,"  were  held  to  be  a 
rafioeat  signatars  (Re  Woodmplot^,  3  Curt. 
384«)  AtoAtorbeiagtoeiUto  ' 


V.  Qawe,  7  Jar.  803;  3  Caft-  461 ;  see  also 
Re  Jemner,  6  Jar.  564.)  When  alter  the 
signing  of  Ihs  wili  ^the  testatrix  seat  for  two 
penoas  to  attest  it,  and  vpoa  their  arrival 
the  person  wbo  bad  drawn  laie  n^l  produced 
it,  and  said  tbst  liisse  two  (aiio  were  then 
prescBt)  had  coose  to  witness  her  wiH,  sad 
she  Ibcasaid,  "  1  am  ghdaf  it,  thmik  Gad,"  it 
was  hdd  to  be  a  saflcient  adcaowMgment  01 
the  sifnatare  (Re  IVardM,  3  Cart.  334.)  A 
party  ahswed  a  paaerto  two  persons  present  at 
the  same  tiax,  ana  rsqaested  them  to  siga  it 
badi  persons  observed  the  sigaatare  6f 
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pttrtf  affixed  to  the  pftper ;  and  both  sobscribed 
It  in  her  presence,  'iliie  paper,  being  a  will, 
was  held  to  have  been  duly  executed  (iiCei^n 
T.  Kei^,  3  Curt.  607 ;  7  Jur.  840.)  But  the 
mere  circumstance  of  a  testator  calling  in  wit- 
nesses to  sifirn,  without  anv  further  explanation, 
does  not  amount  to  an  acxnowledgment  of  his 
signature,  so  as  to  satisfy  the  statute  {Ihti  v. 
Oen^,  8  Jur.  323 ;  3  Curt.  160.)  And  where 
a  testatrix  produced  her  will  to  the  witnesses, 
and  said,  "  Sign  your  names  to  this  naper,"  it 
was  held  that  uiere  was  no  acknowleagment  of 
the  signature  (Re  Rawlinsi  2  Curt.  326;  see  also 
Hudion  y*  Parker,  8  Jur.  786.) 

PrewRoc  of  wUfteuet. 

''Where  the  signature  was  made  in  the 
■'  presence  of  one  witness  only,  who  then  at- 
I  tested  it,  and  on  a  subsequent  day  the  de- 
I  ceased  acknowledged  the  ^1  in  the  presence 
I  of  that  witness  and  another,  who  then  sub- 
I  acribed  the  will,  the  former  witness  not  sub- 
I  scribing  again,  probate  was  refused  (Re  Allenf 
2  Curti  331.)    Probate  was  also  refused  where 
two  out  of  three  witnesses  did  not  see  the  de- 
ceased sign,  or  know  that  he  had  signed  the 
paper  (Re  Harrison,  2  Curt.  863 ;  5  Jur.  101 70 
It  was  also  refused  where  the  deceased  acknow- 
ledged the  signature  in  the  presence  of  one 
.  ndtness^  who  subscribed  his  name  to  the  will, 
and  on  a  subsequent  day  acknowledged  the 
^Ijipiature  to  another  witness,  who  subscribed 
his  naoM,  the  former  witness  being  present  at 
Ihetimeibut  not  amiin  subscribing  his  name 
(Re  SimwMids.  3  Curt.  79;  6  Jur.  349;  see 
aHaoMoorfi  v.  Kmff,  3  Curt.  243;  7  Jur.  205.) 

JBtidence  tfdue  exmUum. 

^  ,f  Pontivse,  affirmative  evidence,  by  ^ 
aubseribed  witnesses,  of  the  fact  of.  s^niqg 
or  aclcB0arledging  the  signature  of  a  testator 
Ift  .their  {pwisence  is  »ot  absolutelv  essential 
to4bafi9^idity.of  a  irtt-  .The  Comt  inay 
prsMUM.dnA..«xectttio|i  l^  a  testator  upon 
the  oKUBislaDeea  {BWm  v,  Kmgl^,  7  Jni^i 
633;t  B^Goit.^^ ;  4ee  ako  Coqper  y,  Poeketti 
7  iwu  Cftl^  a.  Curt*  <H^i  mw  (February, 
1646«)  befone  j/taU^wl  ooiswuttee  on  appeal!) 
Th^cviisMeof  cne.wilQCMssi  the. other  having 
no  reooHeolioa'On'ihir  sulitie^t,  will  be  sufficient 
lReiUmiB,\A<hu%4  64 ; .see dso  Q^ev. Gawen, 
^^CmiiMkuy  rFrohafee  has'^vea  been  granted 
when  tpa/ior  the  wiMieases,  deposed  that  the 
Ut^t^Xak^td  itot  aiga  thewiU  in  their  presence» 
the  otheif  thai  he^(<2ll<«li6m  v.  The  Qaesa's 
lVocM',^a'€uttL^4a.>  Biit  when ^me  of  two 
wteenaa  ddjMised  .tl^atibe'Will.ifBS  attefibed  in 
the^reance  df  ifao.  testalna^  aa^  Ae  olW  thai 
it  viar^lMftvao  ittested^.  the-Cowf  nfmoi  fto/rei- 
acand:d»ceiidasMfcn  of .  ihS')0i#ss<ior;  tJha  pqi^ 
poser  .of  dpe-eKHdilDinfihe'««tlM«M:f  untm^sses 
(Totmg  y.  Richards,  2  Cii9t*«d£^]»)te»t  glinted 
the  apidication  for  the  purpose  of  examining 
other  witnesses  who  were  present  at  the  time 
(S.  C.  R,  373.)  The  evidence  of  one  of  the 
witnesses,  although  unoontradicted,  is  not  in 
all  cases  sufficient  (Madcenrie  y.  Fco.  3  Curt 
126  J   see  also  Peaaoar  y,  iCiH^seole,  3  Curt. 


642 ;  7  Jnr.  754 ;  see  further  as  to  ptcsmnp- 
tions  when  there  is  no  form  of  attestation,  Bsr- 
^ovae  y.  Showier,  u{fra,  p.  204.)  The  acfcnow 
leogment  of  the  signature  in  the  presence  of 
two  witnesses  is  sufficient  even  though  the  wiS 
should  not  have  heed  actually  ngned  by  tibe 
testator,  but  only  by  his  direction,  for  him  (Be 
Regan,  1  Curt.  908.) 

''As  to  what  will  be  deemed  'presence,  see 
Shears  y.  GUuseock,  Carth.  81 ;  JDoer.  Moi- 
fold,  1  Man.  &  S.  294;  WkuskOtear.  Warn- 
ehope,  3  Rus.  441 ;  Newton  y.  Clarke,  S  Cot 
320 ;  Re  Colman,  3  Curt  118 ;  ReBlHs,  2  Cot 
395,  next  note. 

Aliestation  in  presence  of  testator. 

"  Probato  of  a  codicil  was  refused  beesnse 
not  attested  in  the  presence  of  the  teetativ^ 
though  signed  in  the  presence  of  the  wit* 
nesses  (Re  Newnum,  1  Curt.  914.)  When 
one  of  the  witnesses,  being  in  the  aaeae  looa 
with  the  testator  who  was  m  bed,  coold  not 
actually  see  him  sign,  nor  conld  tha  testator 
see  him  attest,  the  bed^curlaiiis  bdnf^iathe 
way,  the  execution  was,  nevertheless,  hdd 
good  (Newton  y.  aarke,  2  Curt.  3«>.)  But 
where  the  will  was  not  attested  in  the  pre- 
sence of  the  testator,  though  the  ^ 
near  enough  to  hear  him  breathe, 
refused  (Re  ElKs,  2  Curt.  396.)  !t  was  also 
refused,  where  the  bill  was  sttbscribed'liy  the 
witnesses  in  an  adjoining  room  ooafemnnicatii^ 
with  folding  doors,  but  m  ItWtk  ft  ntatfibii  thai 
the  deceased  could  not  see  them  (neVekms^ 
3  Curt.  118.) 

"The  will  thust  be  signed  %etee Hhe  wi^ 
nesses  subscribe  ihehr  naoM  ^fie  OImo,  i 
Curt.  865;  5  Juf.  1017;  ««  Bjf»*.«  Gat. 
1 17  i  Cooper  r.  Bockett;  3  CuVt  6ft8  j  7  w, 
68 1 ;  PemuaU  y.  Ktngseote,  ZXMi.  4ii^  7  ija. 
754.)  "'■^'"'   '■  •••-•-•"■'- 

..  WUnm^jiffsei^^ogm":^  .n.v  i-  J' 
<^The  witaesses  mnst^^tiwriig  iafihs  fiay 
seace  of  the  tesfitor  aad  laqilie  pfMtm  if 
each  other  (Moore  v.  fOttgiSiemtMi^  Rs 
Ems,  2  Cart.  395 }  Ro  CMtei^  i^iOafa'  llti 
R0  Svmmokis,'^  iiasc.%46fi^^em[A'^^fm 
il//ea,  2  ClHrt.  331.)    «         V      Ffla     »;lu->r^i   i 

Mtestatm,hr>^if^mWih^  IIiv: ,.  c 
''  Attestation  may'  be  rby  umliLtAriM^o  .j* 
good  although  a  wrong  aaienaai^  >bi  iaiptMi 
opposite  thereto  '(Rib  MekmOfffi^>^S}m(it  -7^1 
7  Jur.  1045).  it  is,  how^vf^i  ^UtifaM^f  >»• 
jadidous  to  hay6  a  wi^  so  t^tle^lM  (1^  tu 
Caperton,  9  Car.  &  P.  n2).r..llKhea  fliew^ 
ness  is  unable  to  write,  nis  hand  nmr  be 
gtuded  hf'SMMr  (Harrimm^v.'StshhJoH^- 
MOti  !» €ia.  &  Dify./7Ml6(^  Ad*  4^^  &»  ^.  & 
117);  but  if  he  make  no^ippk  orviq^cratse 
confirm  the  attestation,  it  is  not*  snffidoit 
that  his  mama  i».wntteit  M^lha<fitfie9.'witnns 
{Me&iP9 eos^  Mvti  aste  mdufe  fim^7  Jpt* 

^Witnesses  need  not  know  the  paper  is  a  WHL 

\  "Where  the  paper  was  so  folded  that  the  wit* 

nesses  did  not  see  any  writing,  and  tl|e  deceased 


m,m. 


•^^A\ 


Rmewj  BroweWs 

did  not. 
refused*  j[. 
323).  "^ 
pap6f 

<^rt-  oOH.  "  Tl^^  fkf  property  corariilfijBion6rfe 
ob«^i^4;Qmt  ii  #oold.  be  .unnfetes^rf  to  let 
M  mtn(Me6'kd6iiy\hSLt  Ahe?  ^e  ^ttestinff  :k 


Bttt,"^(?fe)fi'dr  of  tlie '  hat^irr  bri\it 
Is^lAnq^tfe'Kil/'if*  th6*  witiiesseg  %e^  the 


"A  ?ffl*writW,o»^the  lower, }|plf  of  tie 
jecoua  aid^  oj^  a  ahieet  of  paper,  wa»,  preSeoted 
(the  sheet  being 'fofded1)roadwa3r8)  to/tjie  wit- 
nesses, and  was  signed  and  subscribed  on  the 
lower  hM^  tEe  fiMr'^de  (the  «l4ttietee6  be- 
faeFing«th»^i^jto.^  kroiUainedoQ^  ilkei  Upper 
half  of*  tbia*  Ant  8id».>  ]  Probate  wm  gmiikcd 
mth  &e  (tonsoni^f  .thainext  Qfka«  {B^Bul* 
hek,  B  Cvat4  </50^)  .)Probafea  wair  alio  graattd 
viwce  U»  flignataraa  of  the  tettator  arui  wit* 
nessea^rere  ori  ajdi&ient  page:  fipoin  the  dis^ 
panngjpaH  of  tba  wttk  (12^  Goivra  Curt.  758; 
aas  afe^  Jia  DMs^^.Oiirt.  748.y^.: 

.  On  t^  Cony^j^ncing  arui  leases  Acti 
of  ihe.  ia^t  .aosam,  a  &.  9  Vict.  oc.  U9» 
1^  Mr,  Bbrowdl.  thus  writes  ;*- 

/ j^****  m^tictiiri^ppfi^rp  '/eqvit^te^jn  tVe.nN 
QithMiaft».a«  tiMfoisaaiiiita  acbeduleaare  in 
•toetQf)9§.,aivrDjNr^only  to.0^  ij»o«t  simple 
^areyanpefk  Bveo  the  common  caae  ofao 
^BOintineiit  by  a.repdor  peised  to  qses  to  bm 
dower  to  similar  uses  in  favour  of  the  purchip^r 
Hnn%Ope  iniriiicb  the  jict  c^pnot.wij^hipro- 
pn^;byomivle  a^yail^bla  to?  any  important ,exn 
^i  >«a8l044i  apithefpapi  ia  t$e  first  schedu^ 
lt.tM^o£|||0ra|^.f)i/ea,  «JMP>  vai  the.  core* 
m^,  Vki^.MISV^,^miviifi  a|?»..«Wn«4  with 
Inference  to  an  assurance  of  that  simple  desci^p* 
hon.  The  similar  act  respectinff^  leases,  (9 
«  9Tict.  cMtl4;)  4ffl  probably  ^SStain  more 
mfralffiurovriwi^rtbo  pfloieasioiii  and  i^tnay 
MvseM^i^  iifipTOs4/iipoa,purtie».w)iO.ch0ose 
«iH8V]silMh0aM«l«9>>of /lharnfw  pnnv^mm^  tiliat 
We  tbaaCliap^^jGato  jrlli^be  ^ifscessary  ^o  hav» 
wur  g^edaiAtfaucft^  w^PaMed.  vTh«a<^giv» 
a  pvticiilar  efficacy  to  a  pjioticv^  .fom  of 
*onl8,  and  the  shffhteat  oeviatiqn  from  that 
l(WrnxwiUena8tf|^ei^thedi)ferttioh  sUtute 

JJ^Wet^hWjHto^^he^itonaanl  in  w^idi  the 
^ttlbitt  Miccmi  tiM  tiibb  eoferiiemt  may  tben, 
^^Ow^sMkm^^  tfl^  fot«n0r,or<he^4th 
^fBtum  oTtbil  laiMr/a^,  .^  4eft  to  ^ha.'vary 
4(MAtfc|  ^iOM^k  Mayliavo  by  ita  loim  mde- 

.Tj*e  iblljhring'.are  the  learned  editor's 
rmarW  oh  tite  Outdlaiidii^g  TemHa*  Act, 


^It 'it  iitipodiriibto  tDHqrwhat  eonslnlctmn 
^BefM  jocKbidiy  ufoo.  the  Hvocda  <5  aalMtd 
^^^m'*  m  this  act;  but  if  the  general  under- 
^^^4iPg  9f  coi^yemcers  be  adoptedj^  it  may  be 
ilescribed  ffen^rilly'as  a  term  which  is  beld 
^'POQiib  btnefthuit  HMti  to  attend  therei^eMon, 


wl^hef  it  \ 

plicatTdiiof 


I-... ^,]^^t^:,tfae*•aiT?fS<J  i^ 

fbrtner,  tnoae,  '1%  iwtieii  the  rtV^fWet  "had 
bbtalt^  ah  asmirfm'diit1n>tiAt'fo¥^hiirtiJel5  it 
pfoterted  him  fWiA  aH  ;n^^ne'  IncMbttAcea 
>hat^ver,  exiJ^pt  specialty  crotm  debtfe^;  'dnd  tho 
Ihtqiti'Ott  of  mm  id  that  the  fernrsb  filssignfed 
shall ,  CoAtiijftie  to;  ^Ve  thkt  pYOtfefetfWt :  the 
statutQ  t^us  preserves  e^xistihg  i^t^^ii^;' 'But 
after  the  ^ist  Dcc'sinfcer,  1845,  suchas^gnment 
13  impossible :  and  therefore  perSDt^lwno  had 
,not  Dv  that  day  obtained  aYi  assi/niment,  aio 
absoltrtely'debart^d  from  all  benent  df 'tertta 
which  may  h6  beld.  to  ^e  satldficfd^thih  ^e 
meaning  of  the  act.  -  Thd  owner  on  thatt  day  of 
the  rever8ioA%jQaf(bitaiiQ)yr..ba  entitled  to  the 
b^efit,  but  he  cannot  transfer  it  to  a  purchaser 
6r  mortgagee.  '  Xt  wiTl  thus  become  a  tnatter 
dfpa^ramount  impbttance  in  all'  casds  tb  obtain 
^  eleai^  matketabft  thle  to  the  freehold: 

*'  If  ^in  te  observed  that  the  act  ttbAthinee 
thb  pt'dtectlon'of  the  term  (ynlyiikibbse  <aae^ 
Where  \%  was  attendafnt  by  express  d^lknaHon* 
Thete  Wfere,  however,  other  mbdet  ^  talking 
the  term  available  as  a  ptiotectido;  via.,  bj 
getting  possession  of  the  deeds  telatizig  Vh^reta, 
0:i  Ves:  271),  or  by  procmihg  the  c6«i(Jdrtence 
of  the  trustees  thereof  in  the  conveyance  of  the 
r^eraibn  (2^ Vert.  399;  I'Term  Rep.  7^;  H 
Vetw^zo.)  If  th^  hjitentibtt^ffte  it*t^Hra«  to 
preserve  existing^  interc«t^  in  kit  eM»/'1t  a^ 
pears  to  have  succeeded  but  imperftffetly  iii  its 
object." 

'  "Before  it  can  be  assumed  that  a  term  is 
brt)Ught  within  the  Operation  of  (htf  a(it;ilhere 
must  be  a^l  disclosure  of  the  lni«s  w  pur- 
poses fi^i^hich  ft  w^'  (ii^aCM/W^tO^'Whidi'it 
may  have  bepA^pA  vCat(8|^eo1jb' SM^le*  "id  the 
clearest  evidence  tliat  nohe  of  them  are  still 
snbsisdng,  bt  twp^h]«  "t^'UiSmg-^SMi  i  It  la 
eibvSbiia  U^t  difficuhiee  wOt  frefoenityiftiiae  kt 
s^tAsf^hg  a  purch^er  upon  theao'  patais ;  and 
#bbh<$ver  h^omite  to' obtain  all  ttMnimtiit,  1» 
^^belSable  to  havelbe  teni^tiaed'i^ifahift'binl 
in  ejecfis^erlt,  and  itky  ha^  ^e  onub  catimmi 
MMself  ct'pt&nil^  thai  the^tiPift'is'wiiBfiadl 
Bveh  i^MteMion  bf  ^he^^deada^  teMo^to  (hi 
taifm  #i}lWiyrevair 'a^ahMtan  •ctktA  amgnt 
mentto  a  f^tttre>ar»cbaseritialipaO<ik»dc<i  ettd 
tech  tKii^fhaser  wil!pek%apa  l)e  lenabM  togive 
i  coMihned  attd  jpeManettt  evktMeboto  tlie 
term,  hi«rely  by  ttavhig  k'  atiigii«d  o^  ad 
expiMa  tniette^pit^tiwtihiMaMk  thddtatwai^ 
di8cov^reJI»e«n(Bine«ttiAMiiOBJ^  VhM|ieMliiHi . 
of  the  statBtb^tfaiinHiiriothBt  irfftlNt>old^pie* 
viao  fer  eeMei%  whiek  is  very  laibl^tftliadoBiii 
practice.  Chough  it  lftljB[ht  be^witb  kaa,  iMMOfli 
inasmuch  as  the  proviso  ^apecifiat  thb  eaaate  on 
which  the  term  ia  to  cease,  and  there  taacidoai 
a  difficaHyln  pfovibg  that  aueh  efttits  hav» 
happened^  but  mnclfe  Aibve  t^  tine  it  rtqniaite 
to  satisfy  a^imrehiiaer  thai  die  tena  hdji  eeaeed 
byfoi«et>ftha«tatttftai'*  ,/^  v  .., 
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MdfffSS  mRCANTHiB  LAW  AND 
PRACTICE. 


Bills  op  sxcttANOc.*— Now  3. 

1,    ThB     PaOTEST     AS     PBESBRVtNG     THB 

Holder's  Claim  upon  Drawee  and 
Indob^&rs. 

The  protest  upon  a  Scottish  bill  of  ex- 
change iSi  as  has  already  been  explained, 
indispensably  necessary  for  authorising 
execution  without  a  precedent  action  at 
law.  It  may  now  be  well,  however,  to  ex- 
plain, that  the  protest  is' necessary  in  Scot- 
land  for  another  important  purpose,  besiifes 
the  obtaining  of  the  writ  of  execution. 
The  protest  is  indispensably  necessary  for 
preserving  to  the  holder  of  a  bill  his  re- 
medy  (or  recourse)  against  the  drawer  and 
indorsers. 

This  principle  of  the  Scottish  mercantile 
hw  is  suggested  to  the  notice  of  the  Eng- 
lish practitioner,  because  (in  respect  of  in- 
land blWa  at  least)  the  law  seems  to  be 
different  in  England.  A  few  more  minute 
explanations  will  show  the  full  operation  of 
the  Scottieh  rule. 

I*  Protest  againsi^Aecepior^-^ifo  pro- 
test is  necessary  in  Scotland  in  order  to 
make  good  the  holder's  claim  against  the 
drawee  of  the  bill.  If  the  holder  neglects 
to  take  the  protest,  he  may  still  sue  the 
acceptor  of  the  dishonoured  bill  in  an  ordi- 
nary  action  at  Jaw  :  what  be  has  lost  in  a 
question  with  the  acceptor,  by  not  protest- 
ing the  bill,  is  his  right  of  obtaining  the 
writ  of  execution,  without  having  brought 
an  action. 

2.  Protest  as  against  other  pardes, In 

regard  to  all  tJie  other  parties  to  tiie  bill, 
except  the  drawee  or  acceptor,  it  is  held 
in  Scotland  that  the  holder  foregoes  his 
remedy  or  recourse  against  tliem,  unless 
he  takes  the  protest.  If  he  has  not  taken 
It,  he  has  lost  all  claim  upon  them. 

3.  No  equlvalmt  to  protest* — The  want 
of  the  protest  caimot  be  supplied  in  a  ^es- 
tiwi  between  the  holder  and  tlie  drawer  or 
mdoreers.  The  law  having  presonbed  this 
M  the  means  to  be  used  by  the  holder  for 
preserving  his  claim  upon  those  parties,  re- 
fuses to  allow  him  to  substitute  any  other 
process  for  it. 

4.  For  example,  the  want  of  the  protest 
cannot  be  supplied  by  any  of  the  following 
methods.  It  cannot  be  supplied  even  by 
the  oathof  the  party,  that  he  knew  of  the 
dishonour  of  the  bill.  It  cannot  be  sup- 
plied by  the  evidence  of  witnesses  to  the 
same  effect.     It  cannot  be  supplied  by  a 


jud^ent  for  payment  oblMted  by  die 
holder  against  the  acceptor. 

5.  Protest  to  be  produced  in  hmkruptty* 
— It  will  therefore  be  observed,  es  one 
consequence  of  these  do<tfriDea#  tsbaU  in 
case  of  the  baakniptoy  «€  liie  dranrcr  m 
indovsera,  the  protest  is  aneceeeary  pott  of 
the  evidence  to  be  produced*  by  the  holder 
in  support  of  a  claim  against  their  estates. 

6.  Protest  equivalent  to  assignment* — ^It 
may  be  worth  while  likewise  to  remark^ 
that,  where  there  are  funds  of  the  drawee 
of  a  bill  in  the  hands  of  the  drawee,  a  no- 
tarial protest  fi>r  noa»eeceptanee^  oti  pre* 
sentment  of  the  draft,  ie  equiveiettt  to  an 
intimated  assignment. 

II.  Notice  or  Dishonour,  &c,  as  prb* 

SERVING  THE  Ho1.DER's  ClAIM  AGAIlfST 

Drawer  and  Indorsers. 


It  must  be  remembered  Ihai  the  i 
although  necessary  in  Scotland  for  pre- 
serving the  holder's  claim  against  the 
drawer  and  indorsers,  is  not  the  only  thing 
necessary  for  that  purpose.  The  protest 
must  be  fellowed  bynoliee  lotlMsepertKs^ 
Tlie  particulars  ol;  tiie  tuiea  lUlowed*  in 
Scotland  as  to  the  notice  of  dlahoMer  d!& 
fer  sufficiently  from  the  EngMi  rules  to 
deserve  description ;  such  descriptieQ  wiB 
here  be  given. 

1.  No  notice  to  acc^tet^. — Notice  is  uop 
necessary  against  tlie  acoeptor  of  ihebiiL 

2.  Notice. to  other  pgsttieswmiiafmimkk 
— Due  notice  forme  an- obsolete  and  indi^ 
pensable  condition  of  the  drawers  or  in- 
dorser's  responsibility.  If  dUe  notice  has 
not  been  given  him,  he  is  entitled  abso- 
lutely to  refuse  paymeiii»  without. proving 
that  any  loss  has  arisen  horn  the  wane  ef 
notice. 

3.  Time  of  giving  Ite&»e,-^lief(&cer  tt- 
quires  to  be  given  within  a  certatm  time^ 
different  in  foreign  and  in  intend  Calls.  lo 
foreign  bills,  the  time  ia  regulated  by  the 
usage  of  merchants,  and  oertaia  rules  iwre 
been  laid  dow#i  as  foamed  by  the^  u"^ 
These  rules  as  beartag  open.  biMB  dmra 
between  Ekiglend  and  Heollahd»  it  nsaj  be 
useful  to  state  below  (section  IBF.)  under 
tliat  head.  In  inhmd  bills  ia  Sooliand,  no- 
tice within  a  fortnight  is  sufficient,  but  this 
latitude  is  strictly  confined  to  inland  bilb 
and  notes,  and  will  not  apply  to  bills  drawn 
on  orfvom  fingfeed* 

4.  Notiee  to  partus  not  kmmm^ff  die 
holder  be  ignorant  of  the  residence  of  par- 
ties, whose  mere  names  are  on  the  bill,  be 
is  required  only  to  use  due  diligence  in 
discovering  their  residence^  and  to  give 


notice  as-  mmn  as  it  can  retmamMf  be 
giren, 

5.  What  is  sufficient n^ice,— It  is  suffi- 
cieDi  notice^  if  a  letter,  properly  addressed, 
be  io«  due;  time  put  into  the  post  office ; 
bnt^neinir  ia  tiie  addresg  vvsiU  make  it 
neceseary  Ur  preve  tiie  actual  delivery  of 
tile  letter. 

€•  The  drawer,  by  consenting  to  a  delay, 
or  indulgence  to  the  acceptor,  waives  for 
bimself  the  necessity  of  notice. 

7.  Form  or  import  cf  notice. — No  par- 
ticiiiar  form  ii>  required  for  giving  notice  ; 
but  every  notification  implies,  and  it  is  ad- 
viseable  to  make  it  express  distinctly, 
these  things  z—Firsiy  that  the  bill  or  note 
has  been  diahonoured,  and  how  ;  secondly, 
that  it  has  been  protested  ;  and,  ihirdli/, 
that  the  holder  claims  remedy  (or  recourse) 
firom  the  party  to  whom  the  notice  is  ad- 
draased,  for  the  principal  sum,  interest, 
costs,  and  re-exchange.  These  particulars,  i 
however,  are  very  seldom  all  expressed  in  ] 
any  notice ;  and  several  difficulties  wltich 
have  occurred  in  England,  as  to  the  import ' 
of  notice,  cannot  occur  in  Scotland,  unless 
where  no  protest  has  been  taken.  It 
should  be  observed,  however,  that  the  no- 
tice of  dishonour  must  give  so  complete  a 
specification  of  the  bill,  as  leaves  no  doubt 
with  r^ard  to  iu  identity. 

8.  JEfKuvalenia  to  notice, — Bankruptcy 
is  not  equivalent  to  protest;  neither  is  it 
cqeivaleni  to  notice;  but  circumstances 
necessarily  inferring  knowledge  of  the  dis- 
honour, and  of  the  intention  to  demand 
recourse  vrill  be  enough  ;  and  the  right  to 
notice,  noay  be  waived.  But  of  course  the 
nfest  policy  is,  not  to  trust  to  any  equiva- 
leots. 

IXL  EOLSS    AS   TO   THK    NoTICE  OF  DiS- 

HQNooB.  OF  Bills  drawn  on  or  from 
Enqland. 

It  has  been  explained,  that  by  the  n>er- 
caattleiaw  of  Scotland,  the  remedy  of  the 
bolder,  of  a  bill  against  the  drawer  and  in- 
dorsers  is  lost,  unless  he  has^r^^,  protested 
^  hilf,  and  seeoftc/fy,  given  due  notice  of 
fts  dishonour,  and  of  his  intention  to  come 
Upon  those  parties  for  payment. 

In  section  II.,  above,  the  principal  rules 
^^  kid  dofm,  which  are  hc^d  in  Scx)t]and 
U  to  the  notice  of  dishonour.  It  was  re- 
niarked,  however,  that  in  regard  to  the  time 
within  which  the  notice  of  dishonour  must 
^  gi^^to,  farmffn  bilk  (in  which  clasft  are 
Midaded  aM  bilk  drawn  on  00  kom  Eng- 
^>nd)  ere  pkced  under  rules  much  stricter 
than  those  that  apply  to  inland  bills^  that 


is,  bilk  ineemn  boA  on  aiyl'ffom  Sootlindp 
Since  the  rules  as  to  times'  thus  Afi^ctiTig;^ 
foreign  bills,  are  of  impoitahce^t© tii^^Tig^^.^' 
lish  practitioner^  such  rulei^  liliaU^  Qt)W  \\^&^  sj 
explained. 

1.  Earliest  aviulohle  noHce.--lt2i^^j^eair% 
to  be  settled,  both  iu  Scotland  and  in  Engr* 
knd,  that  if  the  drawee  refuses  payment  of 
a  bill,  on  its  being  presented  to  him,  at  any 
period  of  the  last  day  of  grace,  its  dishonour 
may  he  notified  on  that  day. 

2.  Parties  in  same  place, — If  all  parties 
live  in  the  same  place,  each  party  has  a  day 
to  give  notice  to  the  person  immediately 
before  him  on  the  bill.  But,  it  is  required 
in  such  a  case,  that  the  ktter  of  notice 
shall  be  put  into  the  post-office  before  the 
post  of  the  second  day  goes  out ;  so  that  it 
may  reach  the  person  to  whom  it  is  ad- 
dressed by  that  post. 

3.  Successive  indorsers, — Each  indorser 
has  a  day  after  receiving  notice,  but  under 
the  limitation  just  mentioned,  to  give  n(> 
tice  to  the  preceding  indorser.  But  this 
is  only  on  the  footing  that  there  has  not, 
in  the  course  of  the  transmission,  been  ua* 
due  delay  at  any  one  stage ;  for,  if  notice 
to  any  one  indorser  has  been  beyond  the 
day,  the  drawer  and  prior  indorsers  are 
discharged. 

4.  Parties  in  different  places. —  When 
the  parties  reside  in  different  places,  (just 
as  when  they  reside  in  the  same  place,)  it 
will  be  sufficient  if  a  party  gives  notice  by 
tlie  post  of  the  day  following  that  on  which 
he  himself  receives  it,  or  on  which  he  is 
otherwise  aware  of  tiie  dishonour ;  it  being 
held,  as  in  tlie  case  of  parties  residing  in 
the  same  place,  that  he  is  not  bound  to 
neglect  all  his  other  affairs  in  order  to  give 
notice  by  tlie  first  post.  When  there  ia 
no  post,  notice  should  be  sent  by  the  first 
regular  conveyance ;  and  if  there  is  none^ 
it  may  be  sent  by  express. 

5.  Employment  of  Bankers. ■*—in  both 
cases  of  parties  living  in  the  same  place, 
and  of  parties  living  in  different  places, 
where  a  banker  is  employed  to  recover 
payment,  an  additional  day  is  allowed  on 
liis  account,  as  well  as  on  account  of  any 
party  to  the  bill  or  note  ;  the  eropkyment 
€ff  a  banker  being  a  recognised  mode  of  re- 
covering payment. 

6.  Notice  on  a  Sunday, — If  the  day  af^er 
that  on  which  the  party  concerned  gets  no- 
tice falk  on  a  Sunday,  or  on  any  day  when 
he  k  forbidden  by  his  religion  to  attend  to 
seeolar  affieiirs,  he  will  not  be  bound  to 
send  notice  till  the  following  day. 
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Be^OMmix^ihe  Jim  l/Cbuff. 


RE0ULATI(»f8  OF  THR  INN^  OF 
COURT. 


RETUKN  TO  AN  ORDBR  OF  THE  HONOUB- 
ABLI  THE  HOUSE  OF  COMMONS^  BATED 

PBBBUABT  9*  1846;-/or, 

A  Statement  ''of  the  Reffolations  of  the  Four 
Inne  of  Court  having  the  power  to  call  to  the 
Bar,  with' the  date  of  each  regulation,  and 
the  authority  by  which  it  was  made;  and 
specifying  any  mstinction  made  between  the 
members  of  the  Universities  of  Olford  and 
Cambridge,  and  others." 

Lincoln's  inn. 
Iftnc^V  iJMi,  Fgbnary,  1846. 

The  Society  of  Lincoln's  Inn  begs  to  submit, 
for  the  information  of  the  Honourable  lihe 
House  of  Commons,  the  following  statement : 

That  the  orders  and  regulations  for  the  good 
government  of  the  society  are  made  from  time 
to  time  by  the  treasurer  and  masters  of  the 
bench,  in  council  summoned  speci^ljr  for  that 
piurpose. 

Tnat  at  a  council  held  on  the  30th  day  of 
7uBe  1762,  the  following  proposals  were  laid 
before  this  council  by  committees  appointed  by 
the  four  mns  of  court : 

Proposal,  ISthJune,  1762« 

That  the  etanding*  fiir  the  bat  be  five  yeins 
from  admissidn,!  none  to.be  called  taoder^the 
age  of  ai  years s  and  Id  leran' eomm^ns  >be 
EctuaUy  ke|^;  that  ■sastm  of  arta  and  baiihc^ 
Lnts  of  laws  of  th9  Uaimsilififtof  Oxfprd~«tld 
Cambridge  be  difl^en^ed  with  two  j^e^ra^ standi 
ing,  but  not  with  any  commons:;  ii6  esdeption 
with  regard  to  Irekod  of  the  M^ert  Indies';  -no 
attorney  gf  soUciUnv  el«rkm^htfntoryiWr/«E« 
chequer,  to  be  called  uftlU  tfaey^ha^adiscom 
tinued  practice  as  attch  for;  two yeomn -^nn/. 

Th^i abovo  pioposaib  wcra- aigfieifb^foonvk 
tnittees  of  th<)  foue  Mms  of  coiuft^v/ .  i  i  ..-  ,ho  -^ 

Upon  the^nport'of  th»icoitottt^i&^ppantea 
hj  im  Society  of  JUocstnTa  ](nn>2lO':pudtconsi( 
mitteea<of  the  other  mM^^.oaiArlitla/tlksnthii 
above  proposals  .into  con^idtratyMl,  MkcMadi 
appeared  thai  ^fbon^fnipMmnm^mnptit 
to  be  ohmved  aB»d  pnicti0edl)y/«ll  ll^  mamwi 
<roi»it,.jt.wa0.;.ordmd  Aat'^  >tbsilktiint«9 
person  shall  be«allfld  to  tbaibatfinitbisnioaielyf 
befoi«,tba  jend  U  fiv«  yea«l  fnam.ttlie  thn^lof 
his  admissipo,  nor  riiatl  any  pMSon  <bfr  callBd 
to  the  bat  who  shall  be  under  ^tiMlAgo^of^1 
years;  that  €«enr  Mnonhhalit^etu^hiitei 
commons  in  the  hUl/or  MitenMkMbfi^  l^ii» 
called  to  the  hm ;  thafr^  lUastarsrtoCt  artat  aai^ 
bachalora^of  iMra  Af^heUiMmiitifli  o6Q|rfi»h}. 
and  Cambridge  may.be  eaU^itoftbt  har,al^j 
endof  thcw  yMirs  firsoidtiti  ^tmorAfTlheir  ad.^ 
mission,  but  this  not  ^dispense  with  keeping 
their  usual  commons.  *"  *"' 

That  no  person  hH  rilMWkhe  bar  before 
the  tin^epnsscribfd*  «b  aceounliMMaf^ntd'Ibf 
his  practising  tbe  iawflU  behodiiot^lftt^baM 
tions.  ;••  . ,{,  ■;,.  „v  ,....r  •,{... 

That  DO  attorney^  aolicilor/eierk  in  chancery 


cr  camkeqver*  shall  be  called  to  ihe  bar  until 
the  end  of  two  years  at  least  after  they  have 
discontinued  practising  as  such. 

That  at  a  council  held  the  3l8t  day  of  May 
1793,  the  privilege  granted  to  masters  of  arts 
and  bachelors  of  laws  of  the  Univwdtiea  of 
Oxford  and  Cambridge,  of  being  csHed  t»  the 
bar  at  the  end  of  three  jcara  from  the  date  of 
admissbn,  instead  of  five,  was  extended  to 
graduates  of  the  Univerdtv  of  Duldiii,  upon 
their  taking  either  of  those  oegrees. 

That  in  addition  to  the  student  keeptnff  12 
terms,  agreeablv  to  the  rule  of  June  1762,  he  is 
required  to  perform  nine  reading  exerdaee  be- 
fore 3fl  barristers  in  the  hall,  three  of  which 
only  can  be  performed  in  one  tenn. 

Co/).v  of  ResoJutions  for  admission  to  the  Sodeiff 
.  of  Lincoln's  Inn,  made  at  an  adjourned  Camn- 
cil,  held  2lst  February  1F28. 

Ordered,  That  from  and  after  the  first  day  of 

Baster  Term  next,  the  following  rsaolutaims, 

submitted  by  the  osmmitteee  of  the  inns  of 

court  Tebtive  to  admission^  l>e  adored  by 

•  this  society: 

I.  That  every  application  for  admiaaon  shall 
be  accompanied  with  a  tostttnoni&l,  signsd  by 
a  bencher  of  this  society,  or  by  two  baicristerB, 
attesting  that  the  person  sg  applying  is  kpown 
to  the  said  bencher  or  barmter  as  a  gpiUeirm 
of  charactet  and  respectajp^ty;"  tJbat^e  is  a  fit 
person  to  &,  aid.mlljed'a'ineniwjr  pf  the  iocie^ 
.andib  be  caiiell  to  theb'ar.  '      .  .  j 

"lI.';That  every  persbji  wl\Q  f hall  .VettaRtt 
dbpiy  ^0 1>e  admitted  a  inen^per  ot  ^  <odety 
sliall  sign  a  declaration  tbailieiS;  ^in^ol 
being  admitted  for  the  ^KJgB'^Pf^ 
to  the  tar;  and  that  he. .j^^  ' 
speciji  D^rrpission  of^'tn^  " 
tal^  oS  or  ^ppTy^      any 


hiIL'6rifki)ii6t\t^f  as  '^ 
to  flji?Jify^h^p  t9  be 


arhfttanj 


0'il^;^tf  tbiA  eVery  1 

Stkt^  4ie"6iriUihi    " 
tioii^r^p^^k..*;:'' ^ 

who^ 'Mpli'  St^bdts'bn  tl 
sb^i^luSrsj  pWho  is  ^t^c 
solicitor.   /'  ! 

rae  feport  of'the  cominpn 
ill  the  plrfnie^'  qainutes  ii 

i  M  re8«tetkHis  as  tiHitoadriuiMiiitf 4HdkBts 
andiiBllit^it)^  ban  ami  nads  by^tfiaMlhsrity 
ofctb^jtiaMeis  of  ^  bemlh,  in  jpMtmmt  ai« 
sendfled. 


Bagukamn^tke  Jnn$  qfComrt. 
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•   To  constitute  &  parliament  it 

thait  at  leaat  five  maatere  of  the  bench  ahonli 

bepreaent 

Tht  TCgnlationa  now  in  force  aa  to  admia- 
«ion  of  vtQdenta  and  call  to  the  bar,  are  aa 
follows  7 — 

JUftOatUm  dattd  Sth  May,  1730.-- A  candi 
dato  lor  the  bar  must  be  proposed  by  a  master 
of  the  bench,  who  is  required  to  be  able  to  give 
an  acoOBM  to  the  masters  of  the  bench  of  the 
character  and  qualifications  of  the  gentleman 
he  proposes. 

iSiiJkfy,  1762.— Twelve  terms  are  required 
to  be  kept  as  a  qualification  for  call  to  the  bar. 

A  gentleman  may  be  called  to  the  bar  at  the 
age  of  21  ^ears,  if  he  shall  have  been  a  member 
of  the  society  for  the  period  of  &ye  years. 

Nqte.  T—  He  being  otherwise  entitled  to  be 

t9lth  April,  1782.— To  keep  a  term  a  member 
must  dine  in  the  hall  of  the  society  at  least 
threes  dm  iatfae  term. 

Sdntf  MtM^ai^,  179d.^-No  person  can  be 
called  >to  the  English  bar  unless  he  ahalh  pre- 
viotisly  ib  his  keeping  any  of  the  terma  requisite 
for  that  purpose,  have  deposited  with  the 
treasurer  the  sum  of  lOOl,  the  same  to  be  re- 
turned. wi(,h6ut  interest,  upon  his  being  called 
to  ihelbagr.^or  qiiittlng  the  society,  or,  in  case 
of  deathi  to  the  personal  representative, 
thiscj^--"  '^'-'  '-  '■■ 
pfevi( 

duoe'^a  ceni;icate  or  ms  being 

Colle^^  of  Advocates  in  Scotland,  or  of  his 
h^inff,^ept  two, years'  terms  in  any  of  the 
ITnlvSiSajil  Oifora,  Cambridge,  or  Dubliii. 
[is  is  the  only^  distinction  made  be- 
^' of' the  universities  and  others.. 
.  _  _  _  jDtipn  of  ?vcry  candidate 
'll^e  oaj  is  publisned  in  the 
.  /oVe  he  is  called  to  the  ban 
1-^If  ai^y  persop  be  offered  or 
"  ftil;ted  a  member,  and  "be  re* 
of  The .  same  is^  !oimedia£e)]r 
eoTKSfArit^^il^MXllifi  />,^^^J  spdeties,  notifying 


r  deuh|  to  the  personal  representative.  But 
lis  <pei  '^iot  extend  to  any  person  who  ahall, 
revipulhr  t^^  called  to  the  bar,  pro- 

u'oe'^a  ttxwcdXe  of  his  being  a  member  of  the 


pro] 
eacT 
caioii 


,  ^  llie  pamies  of  gentlemen 
i'  ^Hf  1^  ^^^3.  society  are' sent  to 
i^r^ societies,;  apd  the  lists  of 
elMT  in  the  oiher  inns  of  court, 
.  to,  tbia.  house/ are  laid  be- 
.^  „^^me  bench  of  this  society,^ 
ifia j^',-r)?ve]rY  applicant  for  admja- 
3etymu4t  state  his  age,  description, 
lid  the  Te8id^C9,.an4  deaigna- 
L  kna  also  that  he  i^  desirous  of 
%'memfcer,fpr.  the  purpose  of 
HTipe  ^.;  and  that  he  will  npw 
P indirectly,  without  tne  specis^, 
of  ttie  society  by.  ofder  ro^ae'  in 
parlxah&ent,  ^ppiy  (of  or  take  put  any  ceruficate 
in  purauasce  of  the  statute  44  Geo.  3,  c.  98f  a. 
14,  before  he  has  .te])^  v^cjf^  ^ipmima  in  the 
hall  of  thia  aodety  as  aire  required  to  be  kept 
tO'iptMdify  hoBto'beoaied  to  tha  bar;  And 
his  apiqiliisatioti  mvat  be*  aocom|Hiiied  by  a 
certificate  aigned  by  two  barriatera  of  the  so- 
ciety, and  must  afterwards  be  approved  by  a 


bencher;  without  which  his  admiaaton  cannot 
take  place. 

No  recipiatur  for  entering  into  commona  can 
be  granted  to  any  peraon  whoae  name  atanda 
on  the  rolls  of  attomeya  or  solicitors,  or  who 
ahall  be  engaged  in  anv  profession  other  than 
the  law,  or  in  any  trade,  ousiness,  or  occupation. 
Should  any  peraon  be  found  to  act  contrary  to 
the  aforesaid  rules,  he  would  be  liable  to  bees- 
pelled  the  aociety. 

24th  AprU,  1835.-r-Per8ona  of  the  full  age  of 
23  years  and  upwards,  whoae  namea  shall  nave 
been  upon  the  Dooka  of  the  aociety  three  years, 
may  be  admitted  to  the  bar  after  keeping  12 
terms,  provided  that  in  all  other  respecta  they 
be  entitled  to  be  called  to  the  bar. 

3rd  November,  1843. — ^Members  of  the  Lon« 
don  and  Durham  Univenitiea  have  the  aame 
privil^es  aa  the  membera  of  Oxford  and 
Cambndge  Univeraitiea,  with  reapect  to  calla 
to  the  bar. 

3rd  May,  1844.— No  attorney  at  law,  aolici* 
tor,  writer  to  the  aignet  or  writer  of  the  Scotch 
courts,  proctor,  notary  public,  or  parUamentarv 
affent,  or  person  acting  aa  auch,  and  no  clerk 
of  or  to  any  barrister,  conveyancer,  apecial 
pleader,  attorney,  aolicitor,  writer  to  the  signet 
or  writen  of  the  Scotch  courts,  proctor,  notary, 
parliamentary  agent,  clerk  in  chancery,  or  other 
oflicer  in  anv  court  of  law  or  equity,  whether 
auch  dark  ne  articled  or  in  the  receipt  of  a 
salary  or  of  other  ramuoeratidn  for  hia  services, 
ia  allowed  to  keep  commona  in  the  ball  of  the 
aociety,  available  for  the  parpoae  of  being 
called  to  the  bar,  until  such  person  being  an 
attorney  shall  have  taken  hia  ilame  off  the  rolls, 
nor  until  he  and  everr  otiber  pemon  above 
named  or  deacribed  ahan  have  oeaaed  to  act  or 
pcactiee  as  auch  attorn^,  #rifer  to  tha  aignet 
or  wiiterof  the  Scotch  eboita,  aelkiter,  ymlkov, 
notary^  agents  or  cktlc  as  albreaaid.' 

No  peraon  can  apply  lar  or  tdie  OAt  any 
cflitifiaBte  ln<piiranaMe  of  tha  aiatiiie  44  Gfeoi.  3, 
c.  98,  a,  14,  wifhont  ihe  apeeial  pen^iadon  ef 
liwaociaif  hf  dvdcv  nnydeln  natJiaiMent;  nnder 
painof  eapnlaionji  aodh  pemiaaion  ndt  hmtg 
gffant^TumU  abaiiaraowapiiiyhig  Ifrtr  the  aame 
ahail  have  kafttahdi  ooaattona  in  tfia  hill  of 
tlie aociety  aawtf  HMjuired  to  be  kepi  aia  q«mli« 
ficacioa  fo#  the  bhr;  and  wlieh  jifranted;  to 
cBdnre  for  one  jtat'Mf,  htk  mwf  be  itmtmt 
by  Older  of  parhaihaiit  upon  petition* 

Every  appliesni  for  adnAaiion  la  reqilitisd  ti& 
ngti  a  atoteneat  to  tile  above  effect. 
'  2fih  Jainmry,  iWT-^t^r  ^  fiatiira  the 
jildgea  araiteu^ked  towaiertaitt  the  apblication 
of  any  gantlmMi- wlk>  ahaX  b^  Tefufaed'-adtnis- 
aoamto  thia  arm  of  obiM:  the  society  being 
wiilitog  te*  be  boaM[/by  tfia'Mision  of  the 

jodgea,  on  anek  appUeatiob« 

f^tvwMMb  8LDft«D,  Sttk^TteeOuret. 


.  The  RagttlatiiMia  ''obU^  Admiaabn  of  Sta« 
deula  and  Call  to  the  Bar,"  by  the  honour- 
able Society  of  the  Inner  Temple,  are  made  by 
the  airtlmnty  of  the  maaten  of  the  bench  oC 


Eegwibm»9^^hm^  Aipri. 


48« 

Ae  ffiime  society  SMetnbled  m  pariuauent  or 
bench  table. 

The  regulations  in  regard  to  both-  these 
solijects  now  in  force  and  acted  upon-  by  this 
society,  are  as  folloirs : — 

BegulaOons  dated  ^st  Ftbrnary,  1780.  — A 
person  in  holy  orders  cannot  be  admitted  a 
neinber  of  this  society. 

^ihJanmary,  1819^— Wo  person  nnder  the 
affe  of  15  years  can  be  admitted  a  member  of 
m%  society. 

IIM  JPV6rtMtfy,  1829.— No  person  can  be 
admitted  a  student  of  this  society  witfaont  a 
previous  examination  by  one  banister  of  the 
society,  named  for  that  purpose  by  the  masters 
of  the  bench,  and  a  certificate  sip^ned  by  the 
examiner  of  the  competency  of  the  canmdate 
for  admission,  in  classical  attainments  and  the 
general  subjects  of  a  liberal  education ;  such 
examination  to  include  the  Greek  and  Latin 
lauffuages,  or  one  of  them  at  least,  toffether 
with  such  subjects  of  history  and  general  litera- 
ture as  the  examiner  may  think  suited  to  the 
age  of  the  candidate :— 61*  iJfay,  1846 ;  but 
tms  regulation  not  to  apply  to  any  gentleman 
who,  upon  his  application  to  be  admitted  a 
member,  shall  have  taken  the  degree  or  have 
passed  his  examination  for  the  degree  of  bache- 
lor of  arts  in  either  of  the  Universities  of  Ox* 
ford,  Cambridge,  or  Dublin^  and  shall  produce 
a  certificate  to  that  effect. 

26M  Jtfne,  1805. — Before  any  person  can  be 
admitted  a  member  of  ^is  society,  his  age,  re- 
sidence, and  condition  in  life  must  be  stated 
in  writing;  and  such  statement  represented  to 
the  treasurer,  or  in  his  absence  to  some  other  i  J^J^^ 
rjencher  or  benchers  of  the  society ;  and  dsat 
no  person  be  admitted  without  the  approbation 
of  such  treasurer,  bencher  or  benchers,  or  by 
an  order  of  the  parliament  or  bench  table ;  and 
in  case  of  any  misrepresentation  in  this  par- 
ticular, his  admission  will  be  avoided. 

Bth  February,  1828. — ^That  such  application 
for  admission  must  be  accompamed  with  a 


Ml»  Jkanuafy,  lt37.— The  j^aigm  »e  re- 
quested  to^eaCevtein  the  afwlicfltian.of  aiqr  gn^ 
tleman  who  may  be  refused  admissioB  inlD  tfan 
society;  this  society  bemg' willing  to  be  bovnd 
by  ^  dedflion  oftbb  jud^^a*  upon  such  9^^ 
catson. 

Keeping  Terms.— To  keep  a  term  Ac  student 
must  dine  in  the  haH  of  tius  society  two  days 
in  each  of  two  separate  full  weeks  of  the  tenn: — 
{9th  May,  1828) ;  except  that  stndents  residmg 
at  the  universities  may  keep  their  terms  by 
dining  any  three  days  in  the  term. 

Uh  February,  1828.— No  person  can  be  ad- 
mitted  into  commons  whose  name  stands  on 
ths  roll  of  attornies  or  solidtori,  or  who  is  un- 
der articles  to  any  attorney  or  solicitor, 

30/4  January,  1844.  — No  attomey-at-law, 
solicitor,  writer  to  the  signet  or  writer  in  the 
Scotch  courU,  proctor,  notary  public,  paifia- 
mentary  agent,  or  other  a«ent  to  any  appellate 
court,  or  other  person  acting  as  such,  and 
no  clerk  of  or.  to  any  barrister,  conveyancer, 
special  pleader,  attorney,  soUcitor,  writer  to 
the  signet  or  writer  to  the  Scotch  courts,  proc- 
tor, notary,  parliamentary  agent,  clerk  in  chaap 
eery,  or  other  officer  in  any  court  of  law  or 
e(juit}%  whether  such  clerk  bo  articled  or  in  the 
receipt  of  a  salary  or  other  remuneration  for  his 
services,  can  be  allowed  to  keep  commons  in 
the  haH  of  this  society,  available  for  the  pur- 
pose of  being  called  to  the  bar,  until  such  per- 
son  being  an  attorney  shall  have  taken  his 
name  off  the  rolls,  ana  until  he  and  every  oA^ 
person  above  named  and  described,  shafl  have 
ceased  to  act  or  practise  as  such  attorney 
to  the  signet  or  writer  of  the  Scotoi 
courts,  solicitor,  proctor,  notary,  agent,  or 
clerk  as  afores»d. 

22nd  June,  1798.— No  person  can  keep  terms 
in  this  society  avaulable  for  the  English  bar  un- 
less he  shall,  previous  to  his  keeping  uiy  terms 
requisite  for  that  purpose,  have  deposited  with 
the  treasurer  of  this  society  the  sum  of  lOOl, 
.    ^       ...       ,  ,       •       V   -  r  *u         .  ^   i  the  same  to  be  returned  upon  his  call  to  the 
*"S°'2!!f  v'"^!''  ^^l^^Z.?!  2!  *^'''**^  i  bar,'QuittSng  the  society,  orln  case  of  his  deatb, 
•r  by  two  barristers,  attesting  tfert;  fee  person  ^  ^^  personal  rcoresentotivc ;  but  this  order 

wJ?£rL"«^;;il^  n/^^^  °«t  t^  Wly  to  anv  person  who  shaU.  pmnoos 

barristers  as  a  gen«eman  of  character  and  ]  ^^  ^^^  ^^^  called  to  the  bar.  produce  a  ocrti. 
Tespectabifity ;  and  that  he  is  a  nt  person  f 
admitted  a  member  of  the  society,  and 


called  to  the  bar, 

That  such  applicant  shaQ  sign  a  declaration 
that  he  is  denrous  of  being  admitted  for  the 
purpose  of  being  called  to  tm  bar;  and  that  he 
will  not,  without  the  special  permission  of  the 
benchers,  by  order  mane  in  parliament  or  bench 
table,  take  out  or  apply  for  any  certificate  in 
pursuance  of  the  statute  44'  €reo.  3,  c.  98,  to 
practise  as  a  special  pleader,  conveyaneer,  or 
draftsman  in  eouity;  which  permission  is  not 
granted  until  me  person  has  kept  such  com- 
mons in  the  hall  of  tlus-society  as  are  required 
to  be  kept  to  qualify  him  to  be  called  to  the  bar, 
viz.  12  terms;  sucn  permission  is  granted  for 
one  year  only,  and  renewed  upon  application 
ftom  time  to  time,  at  the  dncretiott  of  tile 
Donch* 

No  person  can  be  admitted  a  member  of  ikaa 
society  while  engaged  in  trade. 


lege  of 

^  .       ,sW 

two  years'  terms  in  any  of  the  Universmes  of 
Oxford,  Cambridge,  or  Dublin :—  (20M  Jkeem^ 
ber,  1821) ;  nor  to  any  person  who  shall  be  ad- 
mitted into  commons  for  the  putpose  of  bring 
called  to  the  Irish  bar,  taoA  shall  produce  a 
certificate  tbat  he  has  been  admitted  a  student 
of  KinglB  Inn^  Dnblm. 

CalU  to  the  bar. 

smhJme,  ir62.-**N9peiSRm  can  bo  eaOed 
t^thebarintiiiBsoMby,  who  thaliaol  haam 
been  adauHied  f ull  fi^  imn,  nnd  ahaU  be  21 

kept  IS 

«Mwr«f  titt  Uwvvw- 
tiesofOcferdorCan^ridge  ahall  not  be  i»- 
staviMd  to  fivo  years*  ntwiding^  bwt  wKfht 


Men  adoiiNeo  tuu  Bfo  para, 
years' of  age,  and  shidl  have  i 
torms' emmaonS)  esespl  tiurt 
and  bachelors  of  tew  ot  oMwr 


AytftellBM  effl»  Im»  cfC^mrt 
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cal&d  after  ihifj  nhOX  hove  been  admitted  and 
letaaily  kept  commoiM  AiU  three  years. 

IZtkJmie,  1793.— The  privilefje  of  the  above 
order  of  26th  Jane^  1762,  extended  to  the  like 
gtadoates  of  the  University  of  Dublin. 

IstJuhf,  1794.— But  the  above  privilege  not 
to  extend  to  mandamus  or  honorary  degrees. 

2itndJune,  1798— -The  name  of  every  gen- 
deman  offering  himself  for  the  bar  must  be 
published  in  the  hall  o£  this  society  a  fortnight 
oefoie  the  day  of  call. 

27/*  November,  1807. — Every  gentleman  de- 
sirous of  being  called  to  the  bar  must  make»  or 
cause  to  be  made^  his  application  to  one  of  the 
masters  of  the  bench  to  move  his  call, 

161 A  June,  1798. — No  master  of  the  bench  of 
this  society  can  propose  any  gentleman  for  the 
bar  without  he  is  able  to  give  some  account  to 
Ac  masters  of  the  bench  of  the  character  and 
qualifications  of  the  gentleman  he  proposes ; 
and  no  person  can  be  called  to  the  bar  by  this 
society  until  the  next  parliament  after  that  at 
which  such  person  has  been  proposed  by  one 
of  the  masters  of  the  bench. 

SthJuty,  1 794. — No  person  in  deacon's  orders 
can  be  called  to  the  bar  in  this  society. 

iih  March,  1846. 

GsoRGB  Spekce,  Treasurer, 


:!liarchy  1846. 

The  Society  of  Gray's  Inn  is  one  of  the  four 
bus  of  court  having  the  power  of  call  to  the 
bar«  and  thejr  admit  students  to  be  members  of 
the  society  tot  that  pupose.  The  society  is 
governed  by  the  senior  barristers,  including 
uose  who  have  been  called  within  the  bar  u» 
Queen's  counsel  or  by  patent  of  precedence, 
and  they  «r«  called  readers  and  masters  of  the 
bench,  or,  caore  concisely,  benchers.  The  re- 
gulations as  to  admission  ol  students  and  caU 
to  the  bar  are  made  from  time  to  time  by  the 
authority  of  the  benchers^  who  meet  together 
ia  the  hall  of  the  societyi  at  least  once  a  week 
during  each  law  term,  to  regulate  the  affairs  of 
the  societv ;  and.  such  meetings  are  called  pen- 
sions, and  the  orders  made  tuereat,.  orders  of 
pension. 

hi  searching  iior  the  early  regulations  and 
th«ir  dates,  it  nas  been  necesaar;^  to  revert  to 
the  institu^ba  o£  this,  society,  which  appears  to 
have  been  about  the  middle  of  the  1 4th  centurv ; 
hat  there  is  not  any  record  in  writing  in  the 
possession  of  the  society,  of  their  regulations 
or  oroceedinga  before  the  reign  of  Queen  Eliza- 
betn.  There  are,  however,  in  the  work  of  Sir 
William  Dugdale,  entitled  '^  Origines  Juridi- 
riales,''  some  earlier  statements  of  the  regular 
tions  and  proceedings  of  the  benchers  of  each 
inn  of  <rourC ;  and  tue  same  woidc.  contains  not 
only  the  orders  made  by  the  bevchees  of  GfM^s 
Ian  down  to  the  reign  of  King  Chaflea  the  Se- 
cond, but  ab«  vaBMue  orders  made  by  the 
Jmdgea  either  alone  ov  with  the  piary  covncil, 
and  sometimes  bv  the  privy  cosnci  only,,  for 
the  regulation  of  the  inns  of  court. 
Tlese  orders  and  regnlationB,and  the  orders 


of  pennon  of  Gray^s  Inn,  contain  many  matteis 
respecting  admissions  and  calls  t6  the  bar, 
which  have  been  repealed  by  subseouent  orders 
and  regulations,  or  nave  become  obsolete  in  a 
great  degree ;  and  it  is  conceived  that  the  date 
of  each  oi  these  ancient  regulations,  or  even  a 
statement  of  them,  is  not  required  by  the  order 
of  the  honourable  house. 

It  may,  however,  be  shortly  stated  that  the  e^ 
feet  of  these  orders  and  regulations  wai 
(amongst  other  matters),  that  as  to  students  to 
be  admitted  menobers,  attomies  were  excluded ; 
members  were  to  pay  a  fine  upon  admission,, 
and  were  to  perform  certain  moots  or  exercises, 
and  to  keep  20  terms'  commons  by  dining  in 
the  ban  of  the  society,  before  they  could  be 
called  to  the  bar,  and  such  call  could  not  take 
place  imtil  a  certain  time  after  admittance,  such 
time  being  at  first  nine  years  after  admission* 
and  afterwards  reduced  to  eight  and  then  to 
seven  years ;  and  by  an  order  of  pension  made 
in  1603,  it  is  stated  to  be  the  king's  command* 
ment,  delivered  by  the  judges,  that  none  should 
thereafter  be  admitted  into  the  society  unless 
he  were  a  gentleman  by  descent,  until  his  Ma* 
jesty's  pleasure  should  be  further  known. 

No  order  has  been  found  in  the  records  of 
this  society,  as  having  been  made  by  the  judges 
or  privy  council,  since  the  year  1664;  nor  is 
there  any  material  order  of  pension  at  present 
existing  and  in  force,  made  between  that  period 
and  the  year  1762,  when  an  order  of  pendon 
was  made,  which  may  be  considered  as  having^ 
aupersedod  all  former  orders  and  regulations  as 
to  calls  to  the  bar,  and  the  same  is  as  follows :— • 

«  Gray's  Inn.— At  a  pension  held  the  7tb 
day  of  July,  1762,  it  is  ordered,  that  for  the 
future  no  person  shall  be  called  to  the  bar  in 
this  society  before  the  end  of  five  years  from  the 
time  of  his  admission,  nor  shall  any  person  be 
so  called  to  the  bar  who  shall  be  under  the  age 
of  21  years :  That  every  person  shall  actuafly 
keep  commons  in  the  hall  12  terms  before  he 
be  called  to  the  bar  :  That  masters  of  arts  and 
bachelors  of  laws  of  the  Universities  of  Oxford 
and  Cambridge  may  be  called  to  the  bar  at  the 
end  of  three  years  from  the  time  of  their  adtnhr* 
sion,  but  this  is  not  to  dispense  with  keemng^ 
their  usual  commons :  That  no  person  be  called 
to  the  bar  before  the  time  prescribed,  on  ac- 
count or  pretence  of  his  practising  the  law  in 
Ireland  or  the  phmtations;  That  no  attorney, 
solicitor,  clerk  m  chancery  or  exchequer,  shall 
be  called  to  the  bar  until  the  end  of  two  years 
at  least  after  they  shall  have  discontinued  prac- 
tising as  fiuch."^ 

The  above  regulations  were  made  after  aconj^^ 
fereece  with  the  other  inns  of  court,  who  made 
similar  orders  for  Aeir  respective  societies. 

By  an  order  of  pension  of  the  17th  day  at 
June,  1789,  it  appears  that  it  was  resohred  by 
the  four  inns  of  court,  that,  from  Michaelmas 
term  then  next,  no  articled  clerk  either  to  an 
attorney  or  solicitor,  or  to  a  clerk  in  the  Court 
of  Chancery  or  Court  of  Exchequer,  ought  to 
be  called  to  the  bar  until  his  articles  should 
either  have  expired  or  have  been  cancelled  for 
the  space  of  two  whole  years ;  and  that,  in  or- 
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is^tayepgentjoned;  Aod  that  tlj^^f — ^  ^' 
4^^ptf^  of  ev4?ry  <:2mdiJate  for^J 
tft4behiif,!fbouljdbe  tiuag  Up  ipj^^ 
fortqjgHt  be  f u  re  W  flboiil(l  b  .^ 
,Py.4^  order  of  pwsimi  lI 

wUb;  aii4b7^npther,p]cc|^r^ 

1835,  it  wa».prdered,,iM  ,i?9  «9^Pl^t  ^.fiUorr 

nay  8hi?uld.HaJV)^^  ftd'  \^  ^ 

the.bar  ttptilJiis  iiajpa^  jw,tej^  < 

ajB4,)>y  an  prd^  ito^dllw  44ii!  ' 

it  w^  or4er^ ;  Uwjt  jfr©fli,^ 

tftrm,  I84i,,np  j^tto^^py,^  ta^sTfia 

tq  4ifi,9igpet  ,ftr  >mcr.,9£  t^ 

prxM^f^pr,  pQtaryi  publiq,  paflj 

ag^nt  tp  W;aw)ffla^.:C<V^ 

af,^utaiiw»4/iqitt§rX>?  aoyfl 


der  40!  preretit  impvopetl  pecMw».)frQm  b^iw 
odled  to  ihe  bar  beforo^cbf  inqiiiridti  badf.be«ii: 
made  kfrnctrmn^  tbeor  cbavacteff  i  AaH  qutJiAr  i 
cations;  no  person  ahouia  be  caUsd.^to  tb«  liar 
until  tbd  next  pensbnxiftertbBitat  nrliicb  ifuch: 
person  should  nare  been  propoeed .  \^:  ^xiei  jo^ 
the  mastors  of  the  beiidu  Jmdhy.ailoji^tii^i 
peiDi^dn  of  the  2gith  day  of  JtiiMo^  179^,  it.  wi« 
ordered  (after  a  confierence  wiU^  tbd  socbti^  /ef 
the  Inner  «nd  Middle  Temfile,);  that  in.  the  iw<* 
der  of  the  year  1762|  (hereiabefbre  stated^) 
after  the  words  '*  mastertr  of  arts  and  bacbelora 
of  law  of  the  Universities  of  Oxford  andCaoin' 
brid^/'  the  words  •'and  of  Dubliii"  be  in- 
serted^ ,'  /;  '  .    •  •■   ,•  a   :. 

•^y^anoth^  order  qf  pensioki.  idafced  th^  6th' 
dky^f  Jcdy,  1794,  it  was*  ordered,  (after  a  conn 
fsi^ee' with  tiie  other  inns  of  court,)  that  >a 
jtersoa  hi  deacon's  orders  ought  hot  tovbeo^ted; 
toth^bar;  it  having;  prenfiously.,  (in  ttbi  year 
1779)  beehi  declared  tO'be>  the  opukm  of  ito 
80eiety;'that  a,  peraod  in^  prietlfs  orders  was  not 
a  proper  person  to  be  called  to  the  bar,  regard 
being  baa  to  the  76th  canon,  made  in  1603 


December,  1794,  it  was  ordet^  (tSmiit^nHti 
ence  with  the  other  societies),  that  the  privilege 
allo<0p«d  U>  maeterr  6f  art«  and  bachelorsi  of 
laws,  by  the  general -rule  of  1762,  respecting 
calls  to  the  bar,  should  not  extend  to  maqida- 
mus  or  honorary  degrees. 

6y  an  tff  der  of  fusion/  d&ted  the*  ftaCh  dHy 
of  Jnne,  179S,  it  was  ordered  thirt  the  following' 


t<hthe,;8igB^.^  i)}^lt(B|:rcjf{Jt|p  ^^f^g^s^^^^ 

to  any  appellate  court,  or  of  or  to  any  officer 
And"  by  an  order  of  pension  of  the  27th"ortln  anynRrart  of  law  or  equity  (whether  sudi 


resolutions  (which  had  been  agreed  upon  at  ^  tlseos  such  attvmey,  solicitor,  or  mftui  of  the 
meetiul;  of  a  committee  of  benchers  of  the  four  Scotch  tourts^^roctor,  notary,  agent,  or  derk 
inns  ofjcourt,)  should  be  adopted  and  coiififingd'  ss  Itf^said'i^    aiiQ  that  uu  cumuiuus  iihitli« 
""*  ...  -  ^^^  Trinity  term,  181*4,  Should  be  kept  or  at- 


hy  thisi  society ;  viz.  That  every  society  should 
he  at  liberty  to  continue  or  make  such  rules 
Tespecting  the  keeping  of  terms  as  then  pre- 
vailed, tor  as  they  should  thereafter  think  fit; 
provided  that  no  student  in  any  of  the  inns  of 
court  should  be  permitted  to  keep  a  term  in 
order  to  his  being  called  to  the  W,  without 
lixnuf  bam  poMent  in  Iha  liall,  at  le|is(.4iree 
days  m  such  term,  at  the  time  wnen  grace  is 
said  after  dinner :  That  no  persontwho  fk^ii^ 
loLre  been  admitted  into  any  of  the  inns  ofcourt 
since  the  24th  of  April  then  last,  or  who  should 
thereafter  be  admitted  {^tbpt  hsfKYMeAS^r^x^' 
cepted,)  should  be  csJled  to  the  English  bar, 
muess  he  should,  previous  to  his  keeping  any 
of  the  terms  reemsite  for  that  purpose,  have 
•dcnMite^  witbi  tne  trf|aa|^rej^  ^^  ^^^  8Q<:if ^  to^ 
W^Ci^ he  belonged*  tii,Qumof  iOpI^  W  same 
to  1^  r«jthrned»  without  interest^  iipon  his  being 
•cal^d  tp^he  bar  or  ouitting  the  society,  or.  In 
cMe  ottus  death«  to  nis  personal  ]:epre8entatlve, 
b|iii  thi9  was  not  to  excuse  him  from  paying  his 
a^tie9  regularlj^  nor  from  giving  the  usual 
bpijid  upon  admission ;  provided  that  thi^  or- 
der vinu  not  to  extend,  to  a^nv  person  wtioshoiildr 
previpus  to  his  bdng  called  to  the  bar^  prodace, 
a  certificate  of  his  being  a.  memper  of  tne  Col 


leg^  of  Advocates  in  Scotland,  or  o^  his  baving^  btis^oiheMite  c6|ifbtpafM  IO^^^r^|^ild^du 


k^t  twb  year's  terms  in  anv  of  t'he  Universities 
of  Oxforq,  Cambridge^  or  Dublin ;  and  ip  ci|[se 
«uch  ^epOsit  as  aforesaid  should  1(iave  been 
w4fV  *^^  8ame  should  be  ipi.ipedialetj^^retu^ed' 


titart:)*0!4dib?l9r*icled  or  in  receipt  of  a  salarr 
or  other  remuneration  for  lus  services,)  ahoold 
h9(aUQW^t#  keep  coipmp99^,^)tfafi^p^Pf  tbe 
soci^i  available  for  thf  purpoAfiff  JbrnS  oHed 
to  the  bar,  unt'd  such  penpn  behur  ui  attorney 
should  have  talien  his  name  off  tne' rolls,  and 
until. he  aad  every >other  peif«9i,«)i9^,.|iaflwd 
or  described  ahonld  hare  ceaaed  <tO'ntl'4>p.  pne^ 


tempted  to  be  kept  by  any  person  so  disqualified 
as  aforesud,  should  ^e  ulpwed  to  him  towards 
his  quaEfication  for  the  ba^. 

The  above  statement  contains  aU  ^  written 
reffidations  of  the  Society  |of  Gray's  Inn,  as  to 
aomissions  and  calls,  now  considerad  m  east* 
ing|^^  force,  ^tl|%^9^^n^ja«Ia. 
tion;  but  there  are  some  practiou  rcgnufions 
jqf  a  minor  nature,  not  specifically  reduced  into 
writing,  and  the  dates  of  which  cannot  be  given, 
but  \^ich  depend  oh  aistoin  and  andent 
MHums i  li^esetteR^AitioPBiiMB^brtot  fi|ihiirtd 
by  the  following  statement Mn !/»£»[)  ni^^*^ 

When  a  genUemaoniffii  to  be  admitted  ai 
a  student  for  the  English.  batJia  ia.recjiiind  to 

aimexecf.;'  if,  oponMiM  inqlHfy,  iM  ^NjicWNi' 
appear  to  the  appFicantr  this  form  is  signed  by 
a  bencher,  jwdh^^fdmittf^  5^  mW^  ^ 
certfun  stamp  duties  andf^s,  and  upon  execot- 
\ng  a  botldimii  a  sikr^ty,  bOhdHi»n0d4l(  abideiiy 
and  keep'<ehe  rules  dTtbcibdeM'  '^«tt^^ttiy  Ob- 
jedtibh  a^ei^lrs,  m^'^ibmi'  ii"W^'t>«fi[ic«  te 
bench^  wheh  «h^'iEn^t;^^tlKf zyfvMR^ 
th^  satn«:"  AStkr^Udihmmi  'tti#^l0t8t'>h^ii  el 
suffi^ht  ^lOtiii^,  ind'lrttt'te^t  liWOMlas  and 


sttitinii  iiitliiiMMtoth^  «te^v«rd  tiTlhil  soAcy 
his'intentioti  tdm-^fuHdi'  tb^  Hfit^^tir^  aifl  h» 
nam^  and  description  are  then  screened'^  tfie 
£id»grMi  oFtiie'^ieqrfiM»irfeteilbitmgfat 


BtgtOaHonM  »/  the  Inns  of  Omrt.'^Bapettl  qf  IJIe  Ctr^ieaie  Dnif, 
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duriiiKterni  tine,  and  bis  name  and  description 
are  aUio  sent  to  tbe  other  three  inns  of  court ; 
a  certificate  of  his  qualifications  is  then  drawn 
up  and  eanunined  by  two  benchers,  who  sign 
the  same  if  fonnd  correct  These  qnabfications 
aie,  that  die  student  is  of  full  age  and  standing 
in  the  society,  and  has  kept  a  sufficient  num- 
ber of  terms  and  performea  his  exercises,  (the 
latter  bong  at  present  a  matter  of  form  onlv,) 
and  that  be  is  portessed  of  a  chamber  in  toe 
Inn,  in  Ins  own  neht,  or  has  paid  a  fine  of  201. 
in  Sen  thereof.  The  student  then  presents  his 
petition  to  the  benchers  to  be  callea,  and  pro- 
duces the  certificate  of  his  oualifications,  wnich 
are  read  at  a  pension  of  at  least  ^e  benchers : 
and  if  proposed  by  a  bencher,  and  no  objection 
aqipcars,  he  is  at  tbe  next  or  some  succeeding 
penaion  called  before  the  benchers,  who  caui^e 
the  oatbs  of  alleffiance  and  supremacy,  or  (if  he 
is  a  Roman  Catholic,)  the  oath  pnmded  for 
that  purpose,  to  be  administered  to  him ;  he  is 
thereupon  caHed  to  the  bar  and  becomes  a  bar- 
rister^  and  his  nameas  such  is  published  in  the  | 


ban  of  the  society.  If  any  oljeetion  vpf^fn, 
the  call  to  the  bar  is  postponed*  and  the  objec* 
tion  is  eaiafullyiuTestigated  by  the  beneken. 

It  will  appear  from  the  foregoing^  statement 
that  the  distinction  now  remaining  in'  this  so* 
ciety  between  members  of  the  Universitiea  of 
Oxford,  Cambridge,  and  Dublin,  and  also 
members  of  the  College  of  AdToeatcs  in  Scot- 
land, and  other  persons  not  behig  sueh  mem* 
hers,  is  only  as  to  tiie  deposit  of  100^. ;  which 
by  the  regulation  of  the  year  1796,  herein 
stated,  is  dispensed  with  in  the  cases  therein 
mentioned. 

It  should  be  stated  tint  studente  are  admit- 
ted members  of  this  eocietv  for  the  purpose  of 
being  certificated  special  pleadeis  and  convey* 
ancers,  and  also  oc  beinff  cafled  to4he  Iriali 
bar ;  and  members  are  uso  admitted  iw  tha 
purpose  only  of  holding  chambers  within  the 
mn :  the  foregoing  regulations  are  referred  to 
in  these  cases,  so  far  as  the  same  apphr. 

Thomas  Grsbms,  jrVeaMrir, 
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Lei  him  be  admitted; 


im 


'  :*0  iv'/ini;     tl  'I Ik  /i  h 


Ijxk|blaiv'€^BsaiWjiiilst>;lha'A^plioiiil(for^dfliis^^  ^     « 
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ni*n  jj  iis  not  y.jiin 


«ii"T  i 


you  tire  nbt  Jfqil^  ^<vart  bow  severely  tSii^ 
ment  of  tills  annual  certificate  duty  op]^-* 
many  men  of  i'tnct  honour  and  abmty.  .  ., 
'  Fre<2uent)^  hav(^  you  shown  that  it  wbtifd  Ik' 
do  loss  to  tbe  revenue;  and  the  assertion  tbftt 
hjas  spmei^tnes  been  ma^e,  tiiat  the  dutyli^'binljr 
levied  to.  Heep  tile  profession  respectable;  is  too^ 
a)»8ur4  to  requirie  notice.    That  the  annual  tiei'* 


wli«cS|Nyii<|uir«^^or.  n^fMfty^  yeaps  j^aft  uijea,  the. 
I  Hxiaft/jt^  prqsi^pt  i^mm  of  .IW»«»«»^  ^»": 

OT0feiwoft(ii|iyi)»fltvWJie?if4<,?i^A#f  Pfi,^l,4?W., 
oom  tba  mfff^witt  oit  t)us.,ob(H>^PP\^.  Wd^px^, 
equaltaKM.-  .•.,..  -  -  ...  .  on-r-v  ^X'-  ''-■  ' 
Experienced  as  you  are,  eii;,.  with  aU  matters 
competed  witii  the  profession,  yet  still  I  believe 


If.  ti^e  wddtby  mi^mbera  of '  tbe  *  pdteh^n 
Qpuld  Vfi  aware  bow  oppressltrelf  this  tak  iialla 
on  their  poorer  brethren,  I  tiiink  they  would 


M^fml  ^  <ir  CeriffMiie  Ili»>Jfc»iiftflMfc  JP^iny»  IWarfg, 


and 


€ftki«tttt. 


ten4  tfai 
adeiKf- 


tea  rgpcal  «r  oa 

MMiy  CMS  eaiM  I  lirkg  «Bf«wd, 
bat  I  Witt  ehuplr 
inm  rMipBBtnfcii).  I 
ingpetiUklj.  UfMiat 
■MKoC  the  Ckwdi  of  England.  Iww 
aad  anbBtfaently  stadidd  ondinra caa^ 
aad was  dnly  aAaitted.  I ^aaaaafiefad m«Kb 
fiaai  aeroa  disappoiataaeBli.  ftaffiaait  to  Mf ^ 
i^o  jmn  igo  I  le-cooMBicneed  pmctica, 
possMiiag  citber  aafficiaat  cwitftl  ar 
•connexion,  I  became  embamssed  below  tba 
£Baita  of  mj  firat  ezertiatofl  coald  ba  autniad. 
Wram  the  kttia  practiee  I  was  forming'  I  eofidd 
Iwva  nada  a  bare  exiMaaee^  but  the  peiiodf 
caaM  far  the  laaewalof  «y«ertificala,  and  aiy 
an^titors  hammg  ewapt  cfarythinft  away,  T  waa 
^wilbout  tbe  means  of  takiagr  It  out,  added  to 
wiiiebaibeidthbefcftBe. 

Yon  know,  sir,  bow  difficult  k  is  for  any  one 
kminff  been  adai^lted,  to  obtain  a  situation  in 
an  attorney's  office.  The  profession  that  cost 
me  near  lOOOi.  to  enter  I  could  no  longer  prac* 
tiae,  because  at  the  hour  I  was  unprovided 
with  the  means  to  pay  for  my  eertiCeafc.  B^amh 
neas  has  presented  itself,  which,  of  course,  I 
•could  itot  accept  Withofut  boast,  I  can  aay  I: 
have  never  been  guilty  of  a  mean  or  ungentle- 
manly  act  in  my  profession. 

I  tntst  you  will  pardon  the  liberty  I  have 
4bus  taken,  by  intruding  on  your  notice  a  tacild 
aCaay  own  ease;  but  fhavefidt  the  cause  so 
deejay  that  I  conkl  not  avoid  meatianing  it  aa 
an  illustration,  shdwing  how  oppressively  this 
tax  lane  on  certain  occasions. 

N. 

REMARKABLE  FOREIGN  TRIALS. 

..Having,  in  A  long  continued  aeries,  nearly 
exhausted  the  stock  of  remakable  trials  in  this 
country,  we  shall  now  resort  to  foreign  sources, 
particularly  in  regard  to  cases  of  circumstantkl 
evidence.  These  selections  will  be  the  more 
interesting  on  account  of  the  illuatrationa  tkey 
afford  of  the  great  diversity  in  the  mode  of 
conducting  criminal  proceedings  in  different 
countries.  We  commence  the  new  series  with 
tba fi>Dowing,iawhkh  the  evidence  of  ablind 
man  was  singularly  conclusive  against  the  ac- 
coaed. 

MAaTBI.'8  CABB. 

A  citizen  of  Lucca,  named  Zambelli,  went  on 
btniness  to  Eiu^and,  where  he  settled.  His  af- 
ftfrs  prosperedr  greatly.  At  fifty  years  oU, 
mmng  made  hia  fortune,  he  Celt  a  desire  to  end 
Ida  days  at  Lucca,  near  a  brother.  He  wrote 
a»  bis  family.  Soon  another  letter,  dated 
KoueUr  announced  his  arrival  there  from  Eng- 
land, and  that  he  should  reach  Lucca  in  abont 
two  montbs.  This  space  of  time  was  regmsite 
inr  tiie  transaction  of  hia  buraesa  at  Paris,  and 


hia|iittaay  anward.  llaMaMl^aapacladat 
LHe6a;  btttairBiomhamasriby»  aw  fca  av« 
nvad  noil  nor,  wfaat  was  laranjyi  alS,*did 
any  otter  kcier  hna  Vm  vdbch  Ilia  tei^ 
wbote  amdc^  waa  fintfama*  CmMHaa,  lia 
brotfMr,  went  to  Bttirin  aaarsh  ^  kna.  Ha 
viaiatdalltha  boaaca  wlittfaer  Zaodb^i^ 
BMce  waa  »B6ly  to  bad  ban.  Maay 
had  aaea,  or  befieved  tbnr  bad 
Aamdivftdtaalbaanng  that  Bam 
the  payflaa!^  dua  to  bonds  af  a  aoi 
amount:  the  BMPdMHtta  abaa«d  tfai  ^ 

ZambeDt''  at  the  botton  af  the 

AS  ibaae  aignsaures  am  fomad," 
aeliua.  '' Oeacriba  the  peiaoK  of  tba  fogar, 
so  that  I  may  bring  bim  to  jcatioe.**  Bet  it 
waa  in  vain ;  far  no  one  oaald  TaeoDaat  aaa»> 
ciaely  tke  appaaraaea  of  a  maa  wfao  bad  baan 

m  so  abcat  a  iima. 

it  waa  plain  that  anr  aadaaiaim  robbarr  bad 
been  eonuiiitted— parbmr  a  murdar.  Cbcaa 
liua  went  faan  Paris  to  Kouea»  wbsra  baviaitod 
saeceasivdy  all  the  balets  in  iba  plana  Al-ana 
of  them  Zambelli  had  been  seen.  He  had  left 
it  fsr  Paris,  accompanied  by  a  valet.  Tbia 
vidat  bad  baim  bnte  noticed ;  bemdee,  riar  or 
eight  months  had  passed  since  the  departure 
af  Zaaabdli;  and  how  Could  "aan  AHMBlBr  ex. 
cite  attention  4imong  tba  numbsM  wba  bad  in- 
habited thia  hotel,  the  most  fre^nantod  in 
Rouen  f 

Oaiiafias  baoagbt  Ina  ee 
beafeesant  nC  paKaie,  win,  fika'liiflB,  Wft  I 
tiiat  a  great  criaoebad  been  comi^ilMi<ll 
Rouen  and  Paris;  bnli  faqwcooM  it  ba  ffoaad  ? 
Hon*'  \eattld*'ilib  uiutibnft'ba^'diaow^eiad^ '  Ast 
last  a  sodden  thought  struck  the  liaatemmt. 
Six  or  seven  months  since,  a  goldsmith,  aanad 
Martel,  bad  opened  a  ahoa  at  Rouen,  wbara  ha 
was  entirely  unknown.  There  was  something' 
strange  in  his  m^anner,  and  the  expriaslon  of 
his  face :  he  said  notiiing  of  hia  parsnto  or 
family ;  and  those  who  basarded  ijaeaiieBa-  asr 
this  suJbgect,  received  from  himavaeire  aaaspssa, 
with  ilMisgmsed  embarrassment.  Stmtkwith 
ins  business  being  the  same  as  Zamb^b^a,  and 
acting  under  an  involuntaij  presentiment,  the 
lieutenant  sent  a  person,  who,  under  a  piateDea 
of  making  pavcbaaes,  artwud  iatoiausailian 
with  Martel,  in  which,  as  if  iif  cbanae,  ha  in- 
troduced the  name  of  flanbelli.  At  tiiia  name 
Martel  grew  pale,  and  sbawad  aigna  af  in- 
quietude, looking  anxiooaly  at  bis  queationer. 
This  atrengtfaened  the  sas)>icioiia. 

Tlie  lieutenant  sent  a  aeijeant  to  Mattel  to 
demand  pavment  of  a  bond  liar  fdor  hundred 
crowns,  which  had  been  fabricated  nnder  a 
false  name.  Martel,  when  be  aaw  dia  Itood, 
cried  out  that  it  was  feigned,  and  refaaed  tofSf 
it.  When  taken  to  prison  by  the  ' 
Martel,  following  his  mat  knpnlae,  i 
him  with  the  security  of  a  man  wh 
he  owes  nothing;  but  soon  atopping  aoddenly 
in  great  agitation,  be  aaid,  '^I  am  qaato  easy  aa 
to  the  bond ;   it  is  entirely  fiilae,  and  I  can 

?rove  it.    But  is  thaa  nothing  elae  agahMt  me  t 
lave  you  heard  of  anything  V*    The 
having  feigned  astoaiahmenty  and 


aw^ 


m^ 


and  fiaBovcd  Wa-  wi^a  Arvwi:  atep  tatlie j4l». 
whTP  tomumi  WM  nigpatered  anipqg.  thelitt^ 
of  pMDQwa.  Aft  liQfir  a£karwardt»  W  ««• 
iHoogjbt'befiive  the  lienWBiuftt^  wiiojaaUl-r''  Tcs>, 
tW  boad  4ft  Msa^  but  aa  yx»tt  kkva  beUv^M 
futtW  I  iii«i4.lall  yon  thai  thart  aae  other  thingi 
ijiliwt  TOo> .  A  citi«»a  of  Ln<rra,  wamad  Zam» 
beK,  i»  aiiad»,aadi jiro  aiy  ]>iii  nrtriiMnen  I)enf 
itaaft*:  I  harft  9iwii'-*c«ftam  praofr.  But 
jPMKim:  Zambelli  wasastrangsTf  a» 
B  iCBiit  taayangwhis  daath.  With  soma 
a  oa  yovr  pwl«  we  can  husk  uo  this 
mad  affMCj  onlv  yo«  miiet  confess  «]1  aruo  sia- 
ctnty— ya«r  life  is  tha  juica  of  it/' 

O^isicoaie  bv  th»  assorance  with  which  the 
Mfiytmawf  apok^«  and  ^lad  to  purchase  with 
g^M,  the  Ufe  which  hung  on  a  thread,  Martel 
cried  out,  *'  I  see — I  see  it  is  Heaven's  doing, 
aince  Jhal  which  no  aye  witaasaed.  save,  my 
esnw  ie  revealad*  I  wall  confess  aU:  kt  ssy 
fintune  ears  my  life  I  '^  Hewasabont  tobma, 
wImb  tlie  amifaraara  of  the  notary,  who  had 
been  sent  tor  to  take  down  his  confession, 
rauaed  hin  as  oat  of  a  dieaou  He  pevceiTed 
the  snare,  ^ad  when  he  was  eosuaanded  to  he* 
gin,  he  said  firmly,  ''No^  I  have  nothing  to 
tatt;  I  am  innooeat/' 

AU  aflbcts  toiMhios him  to  eonfeps  weia  wn. 
He  waa  sent  to  pcisan.  But  now  he  protested 
against  bds  incarcenntion,  declared  the  falseness 
Of  the  bond,  and  aeens^  juridicly  the  seneant 
and  lisntMUual*  vid  iMtit^i*fd  piioceeohMa 
i^natrinaa^ 

The  ahamber  aaaemhled  to  judxe  the  mattei:; 
and  stayed  (ha.peDcecdiii^  for  Uiree  nmntha; 
^amtMlative  to  the  ararder  of  Zsrabelli  was 
faewu^  beiore  padiament,  and  Martel  waa 
tranmonad  to  the  oonciergene.  Evciy  search 
was  directed  to  be  made  to  discover  tne  bedgr 
oCibaaHwdwed  maau 

Thses  weeks  from  that  time  there  was  :great 
eacitament  in  the  village  of  Argenteuil.  The 
inhabitants  hadsnapended  their  labonrs,  auit- 
ted  thsk  honses*  aad  gathered  toother  ainout 
the  door  of  the  HdteTdn  Heaume.  By  their 
aacneet  convematioa  among  themselves,  and 
thor  eager  questioning  of  those  who  came  omt 
«f  thehelc^t  it  was  olesr  that  something  un- 
wonted was  going  forward  there.  In  ^ort, 
the  faffge  room  of  the  hotel  was  for  this  day 
tnaBfiraed  into  a  justice-chamber,  where 
Lanenae  Bip^ot,  the  luag's  advocate,  assisted 
by  the  magistrate  of  Aigenteuil,  questioned 
WMnsioaa  witnesaea  about  the  murder  of  Zam- 
bsilL 

This  zealous  judge,  in  searching  for  traces 
of  the  ciame,  had  visiUd  many  vftllages»  ipies- 
tioned  nnmerous  officers  of  police ;  but  all  in 
vain.  When  he  was  about  to  return,  in  despair 
of  aDOomphahinghis  object,  he  was  informed 
that,  some  monSiB  befoie,  a  cospse  bad  been 
discovered  hid  in  a  vineyard  near  Argenteuil. 
Biget  hastened  thither,  and  the  state  of  pre- 
seivatian  of  the  remains  enabled  him,  on  view- 
ing the  body,  to  ^decide  dearly  that  it  was  that 
of  Zambelli,  according  as  he  had  been  described 
by  ComeliuB  his  brother. 


labt^  oaigaAifta  hyvi  te  Mad  Oa  I 
alond,  when.be  waa  antemipted.  by  a  pkreing, 
CK^^  and  a  bfisd  man»  whom  no  one  had  aa 
yetnereaivsdLpnaeQtedhiflDsdf  befom  theaa^ 
aeniblgr*  It  was  old  Gei!vaia»  awandeiiqg  be|^ 
gar.  bom  in  the  noffkbourhood,  well  kaowq» 
aad  mock  iiksd.  When  his  way  led  iihroa|l| 
Argeatenit  he  was  alwavs  admitted  to  tti^ 
hotslf.  and  having  anived  that  day*  he  had 
aeatad  himasIC  iaina>iced»  in  Ids  nsu^  place  ia 
the  ohiouiey  comer*  He  had  aprcmg  forward 
aith  a  bud  erv  when,  in  listening  as  the  ma- 
fpstrate  read,  Ae  heard  of  a  coipse  being  dk- 
covered  among  the  vinea. 

The  eld  man  related  how,  numy  months  sinee, 
he  was  leaving  Ai^nteiiilon  his  usual  pilgrim- 
age, and  had  gained  the  high  ground  beyond^ 
the  village,  when  the  violent  barking  of  a  do^ 
earned  him  to  kstea  attentivdy.  A  man'a^ 
voice,  feeble  and  auppCanty  was  distinct]^ 
heard.  ''Monater!"  it  asid;  "thy  master^ 
thy  benefactor— mercy  1  Must  I  i£e  so  £v 
from  xaj  country  aad  my  brother !  Mercy^ 
mercf !  '^  Then  the  blind  man  heard  a  fearful 
C17,  like  that  of  a  dying  man  in  his  last  agoay^ 
axui  all  was  silence.  After  a  tune  he  dia« 
tin^pished  the  steps  of  one  who  seemed  stag- 
geruu^  under  a  heavy  bunden.  "Influenced  by 
a  andden  impnlse/'  seid  Gervaia,  "  I  went  fbr<^ 
ward,  asking  what  was  the  matter,  and  who 
had  been  moaning  so  ?  **  "  Nothing,  nothing," 
said  a  voice  in  an  agitated  tone;  "  only  a  nek 
man  who  is  being  earned  hams,  and  has 
fainted  on  the  way."  And  the  voice  added  in 
slower  and  menaring  tone,  ''you  may  thank, 
God  thafyou  are  blind,,  or  I  would  have  done 
the  same  to  you."  I  knew  then  that  a  horrible 
crime  had  been  committed,  and  was  seized  with 
terror.  All  things  conspired  to  overwhelm  me 
with  fear;  for  immediatdy  a  dreadful  storm 
aroae»  and  the  loud  thunder  seemed  to  pursue 
the  murderer.  I  thought  the  world  waa  at  an 
end.  Trembling,  I  continued  my  journey,  r^ 
solvinp^  never  to  reeed  what  I  had  heard;  for 
the  cnminal  may  belong  to  theas  parte,  and  the 
life  of  a  poor  ola  blind  man  is  at  the  mercy  of 
every  man.  But  when  the  judge  spoke  of  a 
corpse  being  found  so  near  to  the  place  where 
I  heard  the  voice,  I  could  not  avoid  a  sudden 
exclamation.  I  have  new  told  all;  God  grant 
that  no  evil  cornea  to  me  for  it !  *' 

During  this  rdation  Laurence  Bigot  appeared 
absorbedin  a  deep  reverie,  which  lastea  long 
after  the  blind  man  ceased  to  speak.  Then  ad. 
dressing  Gervais,  "  Old  man,"  said  he,  "  I  wiah 
to  ask  you  a  question;  reflect  well  before  an- 
swering it.  Do  you  remember  exactly  th 
voice  that  you  beam  that  day  on  the  hill,  which 
replied  to  ^our  questions  and  threatened  yon? 
Do  3MMI  thmk  that  you  could  recognise  it  again 
-—recognise  it  so  as  not  to  confound  it  with 
aay  o£er?  "  "Yes  my  lord  advocate,"  cried 
Gervais  immediately;  "yes!  even  as  I  should 
recognise  the  voice  of  my  mother,  if  she  were 
living  still,  poor  woman  I "  "  But,"  said  the 
judge,  "  have  you  considered  that  eight  or  nine 
nionthf  have pasaed  aince  then ? "  "it  aeema 
bat  a  few  hours  qp>,"  answered  the  blind  nan* 


4»        ^^vi^  Matmfmihfk  Sf«v»tnitfiii»tit^Sa9NttmtAM^ -iMhmtmtlk^ 


^^o%^yl\yt. 


"My  tetmimdmtl^fStm^myMf^  I  Mem 

and  tlia|>p1 

thunder.*^     „.     

k  gddH^,  ilfNi'  Mritafe«ft^tidV  tlMI»^0Or  IMHHjAiiice 
I  lost  tey  figH*"!  «^'l»^^^^«^kk^^  ^aU 
the  Tpe&mtf  Ai^ebt«^l^,  they Vttl'iellfMr  how 
tllev  amu6etlfefiMehh^>«t^th' ^tolMttMIMllir  me, 

■peaks  to  thee  ? "     **  i^^ktik^  iT^Miy^^have 

eytr  gQcce6(iLe4  wAKWiMf^     ^.J5».M»>1« 

cned  ou^tbatan  tbaf  Aeyihpnfl 

true;  bu.fm)|dfdge  oC.vdce^  ^MJf^^f^^yfrr. 

In  ^e  grpft  l«))t^iq$ei|ijftjOjt 
piurliaix|e9t.ar,8p|e9i4  cm'io^mPVrWmPJ^  ^^ 
Chmtm;js  w,  in  -tlic  Te^Ji^TTPv^^lsffWi^ 
wfiT9  attirM  X9  WjW^  ioUs^ijifd^^  P^Hfi. 
coimtenano^aboFiea  ^7;|ia^.^;;^r 
to  peiiorp^.  This  secret  qp^eiuM^f 
eaM:ited,i™i,ti  pwciQfrty;,*iprougb<)Hf 
tQiwa,.,  Th^  omrd^r  oi..tbe  |i;^i]i^n{, 
the  arrest-of  the  presuine^  cxvp^fltf^ 
▼ery  of  (be  body. of  hik  aupj ' 


W^'  ^1 


unboped*^  testi9r\oii|r  fl^ven  j>y. ,  a[)>f  nd ,  f^n^^ 
at  AmnteuU,:ittniJUibef  an  uMxba|^fiUe!^9|i^br; 
ject  ofdisoussion  for  tliet  cifow^,  .tlMI^  f^iipngf^ 


scaffold.  u  . 

IV  partipiitwt  *ftfr  many  Jong  d^^si^^itli^^ 
decided  that  the  bund  man  of  Ajmiteipl 
sbonld  be  heard.  Gervais  appeared  beifore 
them.  His  frank  and  drcumstantial  deposition 
made  a  m^te^fA  fm¥ii^Vmht  stiU 
remainedr  It  waa  aleavM  Ail^f  li)tpla(PN»:am»ii^ii 
life  at  the  merey.  of-^lhei  Aiaitive'.<ffiqwiBcences 
of  a  blind  man,  who  could  only  trust  to.  bis 
heaWiiif:  It  seemed  'alm(^t^to|^^^^^  that 
Ger«^8  should  recognise  ftdoiffilfy  ^k'' "Voice 
wblcb  be  bad  beard  bi^t  price  bnljrl  '^TK^par- 
liament  detertkiin^d  to  provci  b!^|^ittSl''ibl>ring 
before  bim  successively  sOl  tb^  pmcltiei^^2(f  the 
cdnderMtie,  Martfelimodg  thelfSi^ttJ  after 
baving  heard  them' 8pe{lk;tKe'b^)h^iSis[n^  Spon- 
taneously, and  Without  "ondft  AesitaUiigr^^uld 
reoogniae  tbrvcioewUeh:  bad  atil^k  Idm^^^^ 
powerfully,  this  ofidenea^  uhitei:  fib  ^^tlltt1^ 
should  be  bddeoBduslV^  (*Ih^Ku/iV9tiwllJhoUt 
design  that  Christmav  «m  i^  cbotfttt^fbr  tida 
strange  trial,  unheard  of  in  the  annals  or|ttstioe; 
To  hare  brougbit  Up  the  prisoneni  t6geth«r  'on 
an  ordinary  da^,  would  have  awri&dttc^ 'their 
susinciona,  perhaps  suggested  to  tiMMi  -^airiMis 
•tiatagema,  and  thus  left  tbe  eodeesa  M  thie 
novel  experiment  to  chance.  OaOMMmas^re 
the  order  exdted  no  surprise,  as  it  wis  custeM- 
axy  on  tbe  eve  of  high  festivals  to  bring  aU  the 
pnsoneri  of  the  conciergerie  before  the  pirlfa- 
menty  who  sometimes  outofxeSpect  to  tfaedayy 
liberated  those  criminals  irimJiad  boea  im- 
prisoned for  trifling  oflfences. 

Above  all,  as  it  was  necessary  to  nudos  the 
blind  man  understand  the  almost  sacred  import- 
ance of  the  judgment  with  which  Heaven  had 
invested  him,  a  solemn  oath  was  administered 
by  tbe  president  of  the  assembly.  The  old  man 


wliid^kfti«(^rdofi(tiil«€^lil»ai'momtfkr«^  the 


bnow^  teamd  sSMintd'>lh*^itsli^wtt|iro- 
posed  to  them,  but  theaddi  jfiffMlt^^rerMimd  ; 


compamed  of  a  Bipi  irnicn 

At  last  the  borrijb^ 
The  irigt2;b^  cnmmal.  temti 
stammered  out  a  coiHeittlOft,  which  was  now  in- 
most needless,  sid«f  <t]lb  lU^jHtrates  were  folly 

conrinced,^4be,tw#i  1*iwW  tW>.?<»^* 
folly  elicited  Dy  the  sqle  witness  who  coold  de- 

MkHA  hf  in  tc  ^Ibctoir^^D^if^orthd  «flmaeiw 
gerie,  whilst  in  a  pubnc  place,  not  fiSffiMi  the 
fjaa^Uf  W0i)B.|na4^  tl^rpmmtiqDs,  for  jm^- 

sentence  so  mpidlyrfbat  %,xw4miitA  nan 
i^ver  b^ld  the  moTR^^Miip*  1^  vigUaQ 
aU  was  over.  Tbe  ^iTet^edifaap  died, pefilenty 
confiNsing  his  crim^i  ^na  (jb^owmeing  tie  ca* 
pidity  and  tbii^  Qf  giild.irtii^.iiad  )«1  him  on 
toipwder, .  ....  ,,. 

lAbridgedfrom  (;:hwffl^/^,^iiitUnfrah^* 
natfwDMUlBdS.l        .   .,  ^/ ; 


EECENt  BBCISIQJJS.  m  tllE  SUPB- 

ItlOR  coicjRTs: 

BXPOmran  3T  babjuss^bs.  or  tub  sbvxbal 

CO0BT9. 

AorH  9(Rg^|isr. 

APPBARANCB  FOB  INFANTS.— NBW  OBDBRS* 

Under  2^3  WUL  4,  c.  33,  osif  4  4*  5  Wm, 


cause,  8tatea,^ftJ.r  , 

^r^P!i-C?MJinpe%rJ^^^  Jo  apply,  to, 

hu.lprdui^mtKujji^  his  Honour  was 


t&e  defra^anti  '  (the  ihl^ntian^Jpelr 


scire  1 

TW?.mi  W^M  l^feBSffiiV  ^ ySJ^ ^^'  aniyer 
QQaar  flif /;  2  «p,  3^lftj  f i  c.  3^  ;  the  qUe^Uof^ 
bcmc  reaenred,  wl^MW  aUch' sc^rVice  would  l^e 
gooa;  ui ;  ihe  caae  01 ,  we  infauts'  ?    Ko  api»ear- 


order,  cooaidenng'tnat'.ihe  "coiidthipt^On  pf  ^i<) 
atatqt«$  .wa^  ,too  wcestam  to  ,eu4h^  hiitif,.i6 


'Ti  «4?  I  ¥Mr4i|cattUer>^fll|(i|t'iaiteiMev  o 

> >w^j(lm(l;fnfffwf0M^m>.4«i#*m  oacf. wio \aA 

.:/.«.  8X«PKf  fMMHPieni^Euy  am  (^^^Ucfttum  to. 

'  MlU  Bettr  moi^  tb  etit^  an  appeamttce  for 
tb^'^^dlitt^,  h)^  Wife,  and  their  infaiit  duld- 
ren,  1^  WM  rerident.at'  Yirgiida,  m  the 
I^it«4^S(i^,  aiid  titKmirhom  the  atibpoma 
KidiM^Me^tlM  tbider  ffito  4  &  6  ^ilL  4,  c.  83. 
eniftyweUrii^  totirta  6f  fstfiXtf  ta  oifder  aenrtee  of 
tmti^  tti»bb'^  defendants  Who  should  be 
«*^iMlf^'''^i^t'<{fths  Jtdrisdlctioii  of  the  conit. 

';T)eeMl^iiEiii^el|6r  Iftriicie' ^raye  leave  id  enter  an 
ayp^ttbi^  for4h6  adult  defendants^  upon  an 
irtHleHU^if;'iibt  16  Uttiie  i^roeess  of  eontempt 
t^b&tiiX  'iheiri;'^ttioiit  the,  l^anre  of  the  eourt ; 
btit  iiif  tbif  'ahM$i;ii»3  of  any  authority  upon  the 
pi[^,bis  Houbbrrefhsed  to  make  any  orderas 
0^tlfe  htfiitvt  del^dantir.  observing,  nat  if  the 
eo^lH'flitd  Ac^poV^ef  of  doing  M>  under  the  ae^ 
tiM^'Lbrd'. Chancellor  tvtmld,  upon  application 
Mngf'  in^de  «o  him,  grant  the  order,  lie  sug- 
geM^  thai'  ^^residenee  *^  migtA  be  sai4  to  im- 

ply  TOlitlQI^ 

AndtfMi  tJ  ffkiVftf.  liqicdin's  Inn,  March 
13,1«46> 

V„  ;  fti^ec?i>  %mi  IPirwlfw  Court. 

'[^[jlf'a  ujarront^^  Ite  givpi,  pending^ 

/ .,  fih4ifk^.dir Up  compound  a  jpro^^^itu^n  fotf 

.  ^^^Ifofffwiypp^r  thai  the  prosecution  could 
'^  -^j  ,fliwf'QeeTk'sw^e8i^uUjf  continued,  9nd  al* 
,,,.'thifujihitbesvfor^  that  the -tnaoutrate  be* 
',,  ybre  fihom  }twti^  vendinp^  mm  expre»9ed 
jf(f^eai(fduit  ffpon  A^ 

Annilei»di»e4ai4bttuain<i,  ■caUing: upon  one 
Tliettws  ^tmMito  vhoir*.  sense  itrhy  «  wtanmit 
of  ^Umoi^.fihofttiii  not,  bei  rM .  Mids^  u^dn  the 
fntaQdttkAt:.4l>b8d;he«a  given  ^n  mb  illegal 
Q#nside4^nN.-/. 

r,<rhsrtoftdavifci0)«i9pott.of.lhe  a^pBeation 
stand  AiilkMO»ith»/im;o(o6eptembar,  iB^iA, 
TwnM»  canaiid  an»  Cntdiley  iho.^Nmnger  to  be 
amstad,  Aod  teksm  before  » taagiitnite^  -upon  « 
cbanMiaf  Mfbesfeieinenfca  that  on  Uie  I8th  of 
0€mer»4ii/ibe'«ams  yea*^  and  pending  pnn 


.  TV  T^d  Chancethf,  after  perusbg  tie 
aq^,  tbodpfbt.  iSbftt  the  C^uft  of  Ch'ancef/  b^d 


^Cer^  for  thf  no 

^vK,to¥4l!&igt^'iheif  gU3i)rtfiHn  i^ndei'jtl^d 

3;9n4Qf  thi^  New  General  Qrders.  '':;  '  ^^  /;  •  ' 


•^ft  W  V  ihMteti  ffd*»'tl^  'iir68tf6tifWr  ^f 
dd^i^'iit^;,'  TUe'^midant<'  iki  a'  imAtei^ 
(Mdcir ^'¥^etiienf, ili%d wa^'tfHbg^  tb^hkvr 
^itKA  a"  We  td''6ife  ^^pmeht  tb>>hMfribin  itf 

feoffo^tr  'l%e  'doi6imtents:'«p^fied  4bf,  were 
tirif  ^se  Hdii  btfo^  ttivttiM  ikpoti  the<  Occasion 
of  the  execution  of  these  instruments  i  and  the 
draft  of  the  flne  aitd'CftolRnent.' 

Mr.  Bird  for  the  motion,  ^lideaW^hred.  10' 
dislingnish  .^he  caae  Jirpm.  J^bat  .9f  Hobnee  y« 
Baddlky,  ^  tyu  iaJu;  rc'r^ts^a'  dn  tippeid;^ 
Jut.  289.  ^'  i  '^>'   "*'•'• 

But  Lord  Langdide^tTA,  that  that  case  must 
ffovem  Uie  present  one,  atid  YefidBed  th6  nft>* 
tioB. 

Beeve  r.  fiye.    HhMii  tU  IM6. 


'fiH  n.» ' 


*  The  ease,  waft  •meotiansd  the  foUowiog 
Q^jBtning  to  UttfLord  Ghancellor,  when  the  ap« 
pliaatBon«>whs.tgcanited,>his  kirdsbip  being  of 
opinion,  (we  are  anibnned,)  that  the  aenriee 
wis  fE6oid,  an4:  gava  kave^o  -nrvs  the  inAmt 
dfefendaiit  ^tb- notice  'Of  motion,  under  the 
Stildniderti>f  iMaj%  1846,  and  directed  that  one 
of  tl»  aoUdtorsot  lbs  conrt  riwnldbe  assigned 
to  them  asigtiardiaii  to  appear  and  ansver.  \ 


*» 


Sl^ftni^  dmrtfi  Xscflni  ntfr.  '<^  'CStn  fffSmtui^^uij^m 


eeedingtliefbretlkentai^trat^'dieWam^  of 
ittofnefin^MntiMWM  i^Mi  ligrtliftfn 
appiicaMl  —d  tiliBriyU  wdira  1^  mfmmm  •£ 
^flrtaia  siuaa  of  mooeg  jp  re^jteot  of  wjiicb  Jffurt 
of  thfl  charge  aroge»  ana  that  on  the  15tfi  of 
October^  &  charge  waSj  according  to  pretriouB 
■gwfmarti  widudtmrn,  and  tha  aoouaed  di»» 
«M9ri.  The  jJidantaimanBweralk^ed  that 
Ae  aecuQ^  waa  giFen  on  accoont  of  debta  due 
£rom  the  accused  to  iht  proaecotor,  on  ac- 
count of  a  partnership  which  existed  hetween 
ham ;  that  the  BM^fatrate,  dwfitiglfcryiwietd- 
qgs  before  hifn»  haieafmyaed  gamm  doobto  as 
to  whether  anch  partneraiip  did  not  ia  finrt  «x- 
»t;  Hiatao  felonjrwaa  eompooiMisd  or  com- 
promifled,  as  the  same  never  coolt  be,  or  was 
Moved  or  swpstanttailied,  ana  it  waa  anogettter 
aocdMfci  whether  mof  erimtna^  chsay^wliitowt 
coukt  have  been  )ega^  eelabMahed ;  and  Ihat 
lids  was  the  caase  oc  the  wi<iidrinral  of  the 
pfosecuuov* 

ftsfffit  now  shewed  cause,  and  coattndted 
Aat  Ae  ndemusl  bedtsdhargad,  baatftts^ittm 
eonaislent  with  idl  thai  had  lalfeen  plaieei  Aat 
the  prosecator  was  totaBy  auataken^  withont 
any  wicked  intention  of  prefening  a  criminal 
charge  in  order  to  obtain  the  warrant  of  attor- 
mj,  Ttie  eovt  would  not  aet  aside  the  aeea- 
Titj,  unless  it  was  ^own  diat  a  crime  hadaeto* 
aDy  been  committed,  ff^ord  t.  Llofd,  13  Law 
Journal,  (N.  S.),  C.  P.  5. 

Peiertdarf,  coalriL  Was  ibere  or  waa  there 
not,  at  the  time  when  the  warrant  of  attorney 
was  given,  a  cximinal  charge  pending  ?  That 
ia  the  only  qiiestion.  Now  the  wasxamt  of  at- 
torney was  given  on  the  13th  of  October,  but 
up  to  the  15th,  the  accused  was  not  dlschai^sed ; 
and  those  facts  are  both  admitted,  and  are 
quite  conduflive. 

Witiums,  J.  It  appears  to  me  to  be  perfectly 
dear  that  this  warrant  of  attorney  most  be  set 
aide.  A  criminal  proaecu^n  was  actually 
pending,  and  the  chinip^e  had  not  been  aban- 
doned, when  the  secunty  waa  given*  Iliere  is 
ao  pretence  for  supposing  that  its  execution 
was  not  the  immediate  cause  of  the  proaecutor's 
changing  his  resolution;  and  though  the  ma- 
gistrate might  have  doubted  whether  a  partnes- 
aup  did  not  exist,  the  accused  might  have 
committed,  and,  upon  proceedings  taken  else- 
where, that  doubt  might  have  been  removed. 

Bule  absolute. 

Bs  parte  Crkchk^  tke  tldar.  Hilary  Term. 
Jan.  28, 1846. 

RAII---BA1LWAT   8»ARB8.^ 

Shares  in  araSway  conqMmyin  aeiuai  maera' 
Hon  are  property  m  reject  tifwkick  heal 
may  justify. 

In  a  case  removed  by  certiorari  firom  the 
Lsrd  Mavor'a  court;  b«l  came  up  to  jaiitif|r. 
Xhegnalinration  relied  on  was  ahareain  cartam 
xailsray  oomitanies  in  actual  opeca^a. 

Morria  ejected  to  the  bail*  on  the  ground 
that  railway  shares  were  of  a  fluctuating  nature. 


oiaxnat XI a^sflaowcra  luKtftuiBuni  pcove  oi 
no  vdbe  ^Hiatever. 

petty,  and  that  Is  sufi^fait    ISte^tittttaef  itaelf 
fluctuates  in  value.  •*^;  ''.' 

ffwdf  lytiii  api>ttitodin  gjl^te  of  tte  USl 
,     ^  lUi^eSlanA. 

Aam.    HibKyTcmai  l&lfii  .. 

APFZSAVIT«-^lCia»aMte. ' 

Wiere  a  dtfindoHt 
1  Roderick  Coietrn 
tM  aepport  vf  an    __ 
pracaeduiffSt  in  vskiak  tSte 
dtaaribed  a$  JPhadbridk  C. 
bad. 

A  R0X.U  urn  had  be^  ohttitoedto  i 
prdceediDgs  for  ixngufaitily,  i^fED^  jiiU^ 

Bdff  showed  ca:aae,  ^^d  obJ^cSM,  Ant  Ae 
aflUavit  in  si^iport  of  tlMs  rule  waa  idgpopadj 
entitled.  The  title  of  the  eauae  ipM  **  ifieasy 
Symee  v.  Frederiek  Cobian  Proeeer,^  but  Che 
affidavit  in  support  of  the  apphcajtion  to  Ml 
acdo  the  proceedings,  wtfa  emi0M  ^Shary 
Symee  v.  F^rederiek  C.  PrenerJ'  'WhOLO^MC^ 
tion  was  bcought  against  a  def^da«it  W  ^be 
initial  of  his  dipstisn  naiaeu  *' W^^*^'- 
that  aiL  affidavit  lO  lAupbbit  6f  Ua 
against  1he  sheriff  for  W.  >tt^^  o 
/tides,  could  not  be  te^,  becaute  It 
the  defendant  by  thtf  dmstiasi  llsmo  of 
''  William."  Reyinn  T.  8Aer^  ^  Smey^  8 
DowLP.  0.511. 

Gray^  m  aopport  of  the  rule,  aabnuHed  thai 
the  ictentity  of  the  defendant  snflGkacally  ap* 
peared. 

ThfiCbiif«w«f«olQtilniMK  thait  l]M.affidavii 
was  bad,  but  intimatea,  that  they  wevld  ai&nr 
it  to  be  re-entitled,  wh^rei^Km  the  ohfoctiou 
was  waived,  and  cause  shown  upon  the  merits. 

Byrnes  y.  Prosser,  Hilary  Term,  30th  Jan« 
1846. 


fTourt  el  9attttvpliitf'. 

insolvent's   PBTIltOX. 

An  insaketU  is  nat  at  Kberty  to  add  aay  aui- 
terial  alteyatioa  to  the  form  ofpeiidompre* 
scribed  by  statuteT^Q  Viet.  c.  96,  s.  2. 

James  Phineas  Davis,  hamg  boea  diadmgsd 
OB  the  ISCfa  January,  1«46,  bythe  CosKtAr 
the  Rsiief  of  IiMBlvaat  Debtors,  smder  tfas  Ut 
4  2nd  Viet.  c.  110,  presented  a  petition  to  das 
court  on  the  15th  day  of  Febivaiy,  1846,  far 
protection  from  process,  mader  the  statutes  S  k 
«¥mI.c.  Ild»aBd7&8  Yiot.e.9^  The  in- 
SQlv«nt'apetitioiifoUowodlh»£Bnn  ynmaahtd 
by  the  lattv  act,  in  all  particulars,  saw  da*  in 
the  following  allegation  the  words  in  italics  wei* 
iatradueed  to  meet  ^m  peculiar  dreanatsiioes 
oflhopetiftiDiM^scasc  The  politioa  nm  tkas: 
—''That  your  petitioner  has  not  paned  wiA, 
or  charged,  any  of  his  pmper^.  (eseipt  ^are- 
pertly  yiven  vp  to  his  creditors  wider  my  petiOon 
to  the  Court  for  MeU^fLiiohent  Debtors,  fat 


IT0$ts<ifJh$  WtA^^Ordmjtf^  iU  pmirt  qfCUmatf^ 


4M 


tbe  aaeseaaijf  8nppo|ctoC1uinBelf  and  bjAfainU)r»  | 

iio#**iiy)[  of  tbis  hi?  petittoiij  «r  in  llw  ordiiiary 
coarse  of  trade«  at  anv  dme  within  three  moDlhs 
of  the  date  of  filing  tois  bis  petition^  or  at  any 
time  with  a  tioiw  te  lln  pmaoQ.**. 

When  the  petitloaarcame  up  before  Mr.  Com- 
mistimier  United,  he  was  oppoaed  by  Mr. 
PiBnMl7QnbdiaIf«ir«citdil4r«oii  tha  ^gtaaad 
that  the  interpobrtion  la^  petition,  by  the  in* 
trodaction  of  the  words  abavo  aarJcad  in  ilaies, 
deprived  the  petitioner  of  a  locus  gUmdL  The 
7  &  a  VicL  c.  96,  a.  2,  cnacta^  ^llHt««fy  pe- 
titaaD  horn  proecaa  pteaanted  iter  ibe  com- 
ninKeaBent«€<&&aaM^tbe  Gtaiwlal  Bank- 
lapCcv,  abifi  be  i^  tiia  focn  apaeifiad  in  llhe 
acbediitey''  (A) ;.  and  "  if  aaoh  patifrinn  aball  not 
be  ta  the  iam  faefaui  uMacnbed,  auch  patitbn 
ahatthe.diaBuaaad.?;  {leEatbenwaaanateiial 
varianic^  Jcpia  .tb^  fopn  pi^eacxthadi  and  it  was 
aobmitted  that  the  court  had  no  jurisdi^ctjvm^tQ 
entertaiaa  p^titj^n  ao  fpi^fffdi 

Mr.  Stmr^gon^  (or  the  insolvent*  oonlended 
that  the  petition  'was  correct^  inasmuch  as  it 
was  the  onlv  form  consistent  with  the  facts, 
aad  tiialnsoWeat  was  booad  to  verify  his  peti- 
tion by  afidmt. 

Mr.  CommisaiQner  JEi  o/royd  waa  clearly  of 
opinion,  ihat  the  obkction  pointed^  out  was 
ibtaL  If t|ke  hiaolyentcould  not  verify  a  petw 
tion  in  like  form  pr^scrtbed  W  the  act  of  parlia- 
aem^  bte  wm  notantiQed  to  the  beneiit  of  the 
act,  and  the  coart  ha4  no  discretion  left  but  to 
dismiss  the  petition*  The  petition  was  ac* 
cordingly  dismissed. 

J»  re  James  Phin^tm  Daow.  16th  March, 
1846. 


K0TE8  OP  THE  WEEK. 

NOTICB  OJP  ▲OlIXSaiOK  AMD  BB-APMU8ION. 

Thb  last  day  for  leamng  notices  for  adass- 
sion  in  Trinity  Term,  and  re-admission  for  the 
Iwt  day  of  Easier  Tana,  wiU  be  Thursday,  the 
9di  day  of  April. 

(The  above  notice  has  been  put  up  in  the 
officea,  in  consequence  of  the  Easter  holidays 
laDing  bb  near  term.] 

RAILWAY    LIABIUTIBB. 

An  action  waa  tried  at  the  Wncheater  aa- 
sisea  on  the  2eth  inst.,  befora  Mr.  Baron  Roi^, 

in  which  the  facts  appeared  to  be  aa  follow  :— 
In  the  aiitunm  of  last  year,  a  company  called 
'*  The  Direct  Exeter  and  Plymouth  and  Devon- 
port  Railway  Company,**  was  projeetad.  The 
company  was  registered ;  and  on  the  7th  of 
October,  twelve  gentiemen  were  elected  as  the 
committee  of  management,  and  seven  of  them 
were  the  phdntiilb.  There  were  720  appGcants 
for  shares.  The  capital  was  to  be  one  million, 
in  40,000  shares.     The  defendant  sent  a  letter 


sequaptii)^  to  l^ve  5D  aharea  of  951.  aadi»  and 
undertaking  to  pay  21.  liu*  6dL  perabara  for  all 
Bach  dbarea  aa  ilhoiiid  be  allotted  to  him.  It 
^yaa  necessary  tiiere  shoidd  be  asurvey^  an^ 
en^ineen  were  appointed  o«  tha  I4tk  Octobei^ 
lairyeiavjvara  ted  iq^on^ 
published,  and  itwaa  avay, 
company.  Oa'dirlStiiDaopBd)er,  an  allott* 
ment  of  aharea  waa  madew  ftad  40 1 
aBfl^ladtotba  dflfcadaaliiaBd  tha  < 
to  be  paid  on  or  beibia  tiie  20th  Deoembar. 
y^  few  peraons,  however,  had  paid  aaf 
deposit.  The  counsel  fox  the  defendant  sug- 
^BSted  aeveral  gionada  on  which  he 
tended  thafr^^thatdafoacbaia  was  aat  Uabla. 
laamei  Jadge  aaid,^  waa  hr  frtfm  sa/lng  tfie^ 
were  not  worthy  of  attention,  but  there  was  ona 
question  of  faf t  that  was  to  ha  decided  by  tha 
jury— wbathar  the  aUottanent  in  una  aaeka 
fitmi  the  tine  of  the  dafendaat'a  oier,  waa  or 
waa  not  a  reasonable  time ;  he  thought  it  was  a 
perfectly  laaaonable  tima 

The  jury  returned  a  verdict  for  the  plaintiff«> 
damages  105?. 

RBMOVAL   OF  THB  C0UBT8. 

We  have  not  lost  sight  of  this  subject.-  The 
caae  haa  been  leeeaily  stieagtbeaed  by  Iha 

urgency  of  providing  an  adequate  depository 
for  the  public  records.  There  is  not  sufficient 
room  for  them  in  the  Victoria  Tower,  and  the 
site  of  the  present  courts  baa  therefore  been 
snggeated,  as  wall  adapted  for  tbia  important 
subject. 

We  understand  that  notice  will  be  given  to 
bring  the  whole  question  before  parliament 
soon  after  the  Eaater  recesa.  We  shall  bring 
it  under  the  notice  of  our  readera  in  due  time. 

The  plan  of  the  proposed  site  between  the 
Temple  and  Lincoln's  Inn,  with  the  surround* 
ing  law  district,  will  be  found  in  the  first  i 
ber  of  nie  preaent  vwuacie,  p.  5. 


ORDSR  OF  THE  COURT  OF  GUANCERy. 

EA8TER   VACATIOK. 

Thmnd«y,  iMirdb  19.  ia4«. 
WiiSRiAs,  by  the  first  artiele  of  the  8th  of  the 
GeDeral  Orders  of  this  court,  of  the  8th  day  of  Msy^ 
1845,  it  is  provided  that "  the  Baatar  Vacation  is  to* 
cftwiaance  wad  tamunala  on  saeb  d^s  aa  the  Iisrd 
Cbaneellor  shall  ovary  year  specialty  direct.**  Aad' 
wberaaa  Eaalar  week,  or  a  poried  equal  thereto,  haa 
usually  been  observed  as  a  vssation  in  the  several 


MMHer$  in  Cteiioisry.— DwitMiow  0/  P^anBenkipt.-^Prw^Mdmpt  w  P^r.—Ldier 


in 

•fRMflorchiiooort.  And  wberats,  pvt  of  Eattar 
WMk  will  in  the  prasent  jetr  fill  within  Euter 
^erm.  Hii  Lotdship  doth  order  that  tlie  Easter 
Vacation  for  the  present  year  do  commence  on 
fikenricythe  4|]i  day  of  April  next,  and  terminate 

in  tke  ncreml  ofices  of  tfais'conrt  • 

(Signed) 


L  Tundmif  the  14th  day  of 
tfus  order  be  entered  with  1 
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jr.^iii'^gJK 


E.  D.  COLVILLB. 


■n     I 


VAStSns  EXTRAORDINARY  IN  rHAN>. 
CERY. 

Fr»m  F«l«  S4(Jk  ftf  March  tOlht  1846,  ftot^  incZfuioe, 
wiih  dat4t  when  kaiHUfL 

Bearcfoft,  Henry,  Droitwioh.    Feh.  <7i 
fHuppislev;.  Rohert,  Tovipseiid,  Cliewton  Mendip, 

'        knd THiilsoii^er  llorton.    Ma^h'l5. 
Ingram,  EcTward  Russell,  Sic^wportl    Witfoh  3. 
itnipp,  John,  Worcester.  '  March  lO.'     " 
t^OTfhond,  Hfenry,lfridgwati^r. '  Marcir  d.^'     '•  * 
Podmore,'  William  Handstey,   SparitbrooV  'i^ear 

Birttin|gbMii4    MaMfaS. 
flimpsott,  John  JantM,  betby.  ■  Fkh*  M       ^       < 


DISBOLCTIONS^OP  PROFESSIONAL  PARI'. 

•  '     WERSHIPS.  '       I 

Fnm  F«ft.  94th  to  Mnreh  tOth,  iB*6,  tf&th  inehtt{ve^ 
vbHhdatef  tehin  gitttlted, 

Tyacke^  Ttiomss  T^  and  J.  0.  flomer,  Attoitieys 
and  6olltitOts,1l0lstO'n.     March  10. 

Wads  worth,  John,  and  Edwin  PatcMtt,  Attorneys 
andSoUsiiOBS,  NoCtingham*    March  6, 


PROCEEDINGS  IN  PAEUAMENT   RE- 
LATINO  TO  TH£  LAW. 

Kvtttc  of  ftorlM.     r 

General  Reelstration  of  Oeieds. -^  For  2nd 
reading.    Lord  Campbell. 

Game  Law  Amendment.  -^  WahiDg  for  Re- 
port of  Committee.    See  the  biU,  p.  354,  aaie. 

Dutiee  of  GooetaWee*  ^c,-:*-Ia  Select  Com- 
mittee. See  the  bQ],  p.  311^  ante*  Duke  of 
Biclimond. 

Religioos  Opinions  Relief. — ^Por  2nd  reading. 
Lord  Chancellor. 

Chariuble  Truste.  ^For  2nd  reading.  Lord 
Chancellor.    See  the'bill,  p.  453,  mue,    - 

Administration  of  CriminalJaatica.  Seethe 
bill*  p.  377*  anU,    Lord  Denman. 

Punishment  for  deterring  Prosecutors,  Wit- 
neasee,  &c. — In  Committee.  See  the  bill,  p. 
472,  antt.    Lord  Denman. 

Real  Property  Burdens,— In  Seleet  Com- 
mittee. 

Metropolitan  Buildings.— For  2iid  reading. 
Sec  the  bill,  p.  426,  antt. 


.      CHABITABLS  TRUCm. 

Several  farther  petitioBshave  been  ^ 

lying  to  be  heard  by  couaael  againat  this 


ILLS. 

Roman  CaUiolics'  Refief.—  la  Committee, 
iieeihebili,  p.  402,  on/e.    Mr.  ITatsoa. 

;aUa(lldbtJQ6iM: 

Somerset, 

imptoa, 

Aaatel)!^    For  3nd  resdiflg. 

Friendly'  Sooeties.  «-*  In  Comnittse.    Mr. 
T.  S.  Duncombe. 

Poor  RemoyaL-— For  Sod  lea&ig.     Sir  J. 
Graham.    Bee  analyaia  of  the  bitt,  p.  473f  m^ 

A)tf  niUl  itt4uiifiryH««r<Mdi^^ 
CardwelL       j.ua  .[/Vol/, 


.    .TgK.jfDn?t)B?9,.H?|f^cfiq:jf^ 

■  ■  '  •■'.  .<  /'j  -'.'vrmTTr'.)  V»  tt»ii<»ri  •  * 
Wb  amoUigQdto«iilati»|Md«it||||M#^ 
gMtg  that  sodeof  oqclfo^flBrCimiiBieillBiisi, 
Bn<^  tite  liead  ot^  M^  iarOodnnMi'lMiK/' 
«fW\l  M  more  'ttpiHrai«rftt^1^l|0ibi«klMtfe  -m 
the  Sthtuti^  t&if.  f^^igtfM^ttiity'oMiSMes 
obsenred  t!tioii,  i^a^^lfr^ttfe^^todiiiy^  V 
statutes :';itili  ihff  aris'frit^ 
qpmmon  law  courts.  *  WeViliM^  xe- 

consider  our  classification.       ,  r.^  y  ,. , 

We  have  receiv;ed,  sereia),  uMJil|^i|^  ip  be 
feviepire4  and  phaU  W<=i« •  WRh  *»jrPf*J:  ^ 
poesifak*.  iOfi.a0m#  of  t^.^sffMdVr  l^fPbi  F« 
miKt  be  content nrilih  S' ^}xMfi^mPk^%' ^^ 
Wfe  hope  to  obscnm  upCmi*  theiiiL.Ml.W  ^ 


u.    .1  .1'    W   XI.    IV.  %■ 


seaaoti. 


tiiigt6  the  *'  Points  in  Gomiioa  luur,7.al)i. 
398,  onfif,  with  re^ci>  to  the  dj^mtton  bf 
the  Stamp  Laws,  call  litientitMX  to^  tiM'caaettf 
Biir/  V.  Lee,  in  which  it  was/.d^attf/fliat  tiie 
receipt  for  the  balance  .61:  an;.  ai:^iMit' t|tt  bi- 
admissible, .  not  having .  a,]^f»  T6oei^]'iJtBtti|» ; 
ai|d  he  inquires/ w)^fit,ifpf/n.^ppd^,wtpt^stamp 
nmet  be.giren  fo^;  A^.  JCi^reT^a  ipQ^  lor  the 
balance  o£ an  a(9;onnt^  .    ;,  . .     ^^  ^-  ^^.,,1. 

We  think  that  Lest^agriersBC^i^piii'lie  en- 
dured, and  by  a  littto  dslspor.  aMs^tton.jU^  hb 
stupes,  custom  will  reeoneilsJiMB^IO'  the  an* 
noyance.  Indeed  itwlH  soon  oetse  10  attract 
his  attention.  

If  Mr.  Katte  wiB  8«nd  il#  htfr'^trotlt'^  Book- 
keeping, we  will  giir^^it  tttcT|[^)iollite  i»i  we  may 
think  it  entitled  t^,  hfxi  wej^^hiok^'^ii^ 
letter.  V  *  ''   ''.'  *"-''^' 


••    vl    ,1n<l  «.  J.^ 


>1-    xv'"^^-^*^^*!  V  tfloOM'.o.^d^.^T^..^^,;-;,  „,  ... 


'.'Tj  '.;  j.T»   f  / 


acfif  aesal  i^^jfj?ywi 


:    I-.-iAl.      ,W. 
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SA'PKftDAilP,  APRIL  4,  1846. 


'rnn-i  in   -"^  m* 


'p((ria'o  J  ill  —  v  ft 


i  flV    7..1 


MOVAL  BILL       i- o^  J 


4><     ..'  yQUQ^  magis  ad  ww 

JPet^ine^  et  xiMcire  malum  est,  agltamui.    . 


.;•  \]'i* 


the  House  of  Commons  by  Sir  James 
Gl7ih^}<liildr  Mfn'Maniieiis  Jbtfttoa^  aiM  of 
whitfli  (AirvuhMnarv  Appeared'  iajxlbe^Ji^t 
iHii&l)erf  ol<  tbfil  /^tf/  Ohserv^f  jti  fNTur/?- 
speet**  itbe .  J«gal  .profef^ifin^.  ipi90!wpw^^tj[y 
Ae  uNMJ^W^Uiffi  pi^|Bur^,|;>at.Ji^%^be^ 

inUodttqfA.9rii?:Uteld«  io^o^tW}  fhe.^n.9- 
^»^ftj4<h^  .A«5i#tMr.ft^,^rJp  present 

**^W?ft/%fiPtf;'*OT?^'  ,T»e  aTterations  in 
the  law  of  settlement:  announced  by 'Sir 
Robert  Peel  at  the  commencenb^nt  of  the 
8es?Itfii;^!J3;Hf1i7ih^ft'  «'pro^)08ed  thalf  pafties  ^ 
ihkff  hi*  irt'etiiovdkWe  ifffet  ftv6  years  'in- 
AuMt^  V^^^ii^fenf^;  \ihd  t^i^k  wMdw^re- 
«knag< wlfh^'tidr'Mi^btfna'at  thditini^  ofhis 
dealfli,  iWiai("ito|t<bii  lome^able  frpm  tbe 
parish  in  which  he  died  for  twelve  RiPf^bs 
after  his  d^ceas^r-are  contained  in  two 
^VrntkiAofn^  a  :Thfei>^  are  ^dS  io^(bex\  sec- 
tt«ns.awl  aeMQn  itlwduJoa.^  thi^  hAU»  Gpp- 
taining,  p^vi»ioi)ft  eSe^tli^g.tb^^mo^^t  exten-^ 
%h^  sXy^^^op^  ^p  jvaripus  jiiranc^es  ,gf  the 
lawp.poi^^ctc^  >A\^  ^fi  adpninisf ration  .of 
Relief ,1)9  the  Poor,  Poriion^  of  1 7  acts  of 
parliament,^be^inning  With  the  13  &  14 
Car.  2»  cJl2,  and  terminating  with  the 
Poor  Law' 'Amendment  Act,  (4  &  5  Will. 
4,  c.'W,)  are  expressfy  -  repealed  ;  and 
there  is  scarcely  a  single  head  of  the  Law 
of  Settlement  wbiehr  '\k  not  sobjectod  to 
some  degree  of  change.  . 

A  deliberate  veview  of  ito-  midtitudinousr 
enactments^  suggest  the  aHernative»  that 
the  bill  has  been  framed  hastily  and  witli- 
out  suflici^nt  Gpnsiderationt.  or  that  the 
capacity  of.tlie  fQriper  .was.ini^deq^ate  to 
the  extent  of  the  ta$k  imposed  upon  him. 
Everything  is  disturbed  and  nothing  is 
settled,  whilst  subjects  already  sufiBciently 
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Complicated^  4ire  render^  more  coaftli^^ 
and  uAQq^aii).  ,r-  Tbe  e^cpedient  courset  we 
apprehend,  woul^/haye  bpen,  eithef  tip  lip "" 
the  op^ia4iqn,of  ^l>{9  jiill  to  effectuaf^ihg  , 
^al.teratjIpiDs^^nnquiiged  by  Sir  Robert  ^eei, 
and  already  specifically  alluded  to ;  or  if 
more  compreliensive  changes  were  copter 
plated,  to  repeal  the  existing  law  of  settle* 
meD^  dod- starting  alredi»  declare  dinfix^otiy 
and  explicitly,  in  :wbiit«manner  and  under 
what  circumstances  the  right  of  settlement 
sliould  hereafter' be  acquired. 

The  bill  appears  ,tp  have  been  framed 
wil^,%  view,  of  ^^oifliog^  both  the  codr^a 
pointed  out.  By  section i$,.persox^  residine 
five  years  la  any  parisb,.ere  not  ja  g^^eir^ 
removable^'  'but  tbe^  €ve  years  industrial 
residence  does  not  establish  a  right  of 
settlement  and  supposing  a  person,  irre- 
nii)vflbfe' Vi^asc/ri  ^of-cbniintibU^  iesid^h^^ 
to  die,lei(^h)^  a'Wlfb  And  childr^;where  are 
they  to  be  considered  as  settled  ?  Are  they 
to  be  removedbteilhe  atfetJeinent  which  the 
deceased  parent  |[iQd  b^Corc  the  five  years 
residence  .cpn^fiienced,  or  if  the  deceased 
father  had  acquireid  no  settlement,  are, ibe^ 
removable  lyfter  |he  expiration  of  tirplve 
calendar  motitlttr  lo^  the  widow's  maidea 
settlement?  The  bill  ''to  consolidate  and 
amend  tfie  ikws  relating  to  the  Removal  of 
th6  Poor,''  does  not  appear  to  contempldte 
the  neces3ity  of  providing  for  circum* 
stances  of  so  ordinary  a  character  I '  With, 
retpect  to  the  means  by  which  the  right 
of  settlement  may  still  be  acquired^  the 
provisions  of  the  bill  are  still  more  obscure 
ai)d  unsatisfactol*y.  In  short,  guardiato 
and  'magistrates,  and  all  those  who  are 
entrusted  with  the  local  administnitioii  of 
the  law,  are  left  to  grope  their  way  as  best 
they  can,  amongst  what,  without  a  violent 
figure  of  speech,  may  be  called  the  ruins 
and  fragmenU  of  the  old  law  of  aettlemenr^. 
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The  Gwernment  Poor  RetkowA  B^.^Notet  on  Eqmiy. 


80  far  as  can  be  inferred  -  from  the  ex- 
press enactments,  ibr  it  would  indicnte 
more  boldness  than  wisdom  to  predicate 
anything  with  confidence  as  to  the  legal 
efiect  of  the  provisions  of  the  billy  the 
settlement  by  e8tate«»tili  continues,  but 
settlement  by  renting  a  tcmement,  birth- 
settlements,  *  and  indeed  e^evy  other 
branch  of  settlement  is  materially  altered 
or  altogether  abrogated.  The  law  known 
as  Gilbert's  Act,  (22  Geo.  d,  c.  83,)  is 
not  directly  affected,  and  we  presume, 
therefore,  it  is  intended  that  these  favoured 
localities  which  still  continue  to  administer 
relief  to  the  poor,  under  its  provisions,  are 
to  remain  like  green  spots  in  ibo  desert  of 
legislation.  It  is  avowedly  proposed,  how- 
ever, to  repeal  the  whole  of  the  existing 
Uwf  so  far  as  relates  to  the  chargeability 
of  persons  not  settled,  their  removal,  and 
the  proeeedings  consequent  upon  removal. 
%n  order,  we  presume,  to  render  the  union 
of  parishes  less  objectionable,  it  is  pro- 
posed, that  there  sliall  be  no  removal  from 
o&e  parish  in  a  uoron  to  another  p«riih  of 
«f  the  same  union,  but  if  any  question 
Urises  as  to  the  parish  in  the  union  to 
which  the  pauper  belongs,  or  to  which  the 
relief  to  be  administered  to  him  shoukitie 
charged,  it  shalf  be  decided  by  the  board 
of  guardians,  with  a  right  of  appeal,  the 
Viode  of  exercising  which  is  not  very  in- 
telligible, fn  parishes  in  which  a  boiird  of 
guardians  exist,  or  which  is  included  in  a 
onion,  the  power  of  determining  when  a 
warrant  of  removal  should  be  appealed 
Against,  is  taken  from  the  overseers,  or  to 
State  it  more  correctly,  no  appeal  can  be 
Entered,  unless  the  previous  consent  of  the 
IWtfrd  of  guardians  of  the  parish,  or  unions 
Aas  been  obtained.  Sections  79  to  84  in- 
dusive,  of  the  Poor  Law  Amendment  Act, 
0*  A  5  Will.  4,  c.  76,)  in  respect  of  which 
BO  many  elaborate  judgments  have  been 

S renounced  by  the  Court  of  Queen^s 
ench  during  the  last  ten  years,  are  now 
to  be  repealed,  and  other  enactments  sub- 
stituted, varying  in  a  greater  or  less 
degree. 

Such  are  the  leading  provisionsof  the  pro- 
posed bill  To  what  extent  it  may  effect  the 
exi^tiVig  law,  and  exfsting  interests,  by  im- 
pUcatfon,  is  more  than  we  can  venture  even 
to  conjecture.  With  the  principle,  so  far  as 


ft  is  di^dosed;  find  e^ipeetftlly  sd  fiir 'tis k  con- 
fers any  addition^  privileges-or  iKltteitages 
on  those  who  are  compelled  t^  seek  paroclriri 
relief,  we  see  no  cause  ro  quarrel,  but  we 
warn  those  who  tmj'  be  disposed  to  look 
with  approval  o»  tbe  measure  because  it 
is  introduced  with  the  professed  inteation 
to  ameltorate  the  conaition  of*  the  poor, 
that  it  affords  no  remedy  for  any  one  of 
the  grievances  which,  justly  ortrnjustly, 
have  fumrislied  matter  of  complaint  on  be- 
half of  the  recipients  of  parochial  relief 
since  the  passing  of  t>ie  Poor  Law  Amend- 
ment Act ;  and  we  earnestly  entreat  the 
attention  of  all  who  are  coneerned  in  the 
administration  of  thiB^brtinefaoFthie4aw,  10 
the  details  of  the  present  bUI«  t»Ucdi  are^ 
for  the  most  part,  incoAsiderately  and 
clumsily  framed. 

As  the  bill  proceeds  throttg^  pavBaaeat, 
the  of>portunity  will  arise  of  entertoj^more 
minutely  into  a  critical  exsMiiatftioQ  of  ill 
proposed  enacttnen  ts.  Being  a  part  affile 
cofnprehensiv^  ftm^^  00  tto  WK?cgss  of 
wluch  the  present -mihfetrjr  lias  though t'Ct 
to  stake  its  character  antt  G^eial  existence; 
doubtless  every  legitimate  cArt  vrill  be 
madie  to  fadHtace  \t»  progress  ttvough 
both  houses,  buf  there  i^  feM  gMd  rsasss 
why  the  measure  should  not  receive  alt 
the  aniendment  of  ^h^h  k  is  susceptsMe 
during  its  progress,  without  reference  ts 
the  party  or  pofrtieal  csttsMeratiodS  eou* 
nected  with  its  introduetibn* 
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.  histhissaidtobafeQBdsd. 
i4CaK.a,,c.ia,s.  2,which 
•poses  to  repeal  (SeeGresn-l 
*  *sZ^/tf«otiP«rscAtai 


By  the  14  Geo.  3,  c.  48,  no  insaraocesa 
life  can  be  effected,  unless  the  party  eflfec^ 
ing  the  insurance  have  an  interest  in  the 
life ;  and  the  sum  to  be  recovered  is  m» 
stricted  to  the  amount  or  vahie  of  tliat  in- 
terest. Thus  a  creditor  has  an  iiisursUb 
interest  in  bis  debtor's  life,  if  the  debt  be  a 
fair  and  legitimate  debt,  but  not  if  it  be  a 
gnming  debt.* 

Tlie  insurance  is  always  acoessorj  and 
cGfllateralto  the  debt,  and  is  in  theaatans 
of  au  indemnity  against  loss.  CaaH» 
quently,  if  loss  do  not  arise,  nothing  caa  be 
recovered  upon  the  policyi  The  case  of 
GodaaU  v.  Boldero^  is  the  leadibg  authoril^ 
on  this  point*  Ih  that  case,  RouUKldi,  a 
coaehmaker»  was  a-  ereditor  of  Mr.  PItIt 
who,  as  everj  body  ttnows,  diM  iaaahrtat. 

*  Park;«d9^  ttMShtil,  776. 


..Wv^ 


'v'^Ni««!vt>».Ji8«^F^■. 
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Hk  e»ymor>y  hom^u&Ff.  paid  tlie  debt 
(500Z;»>  thwqf^  not  ^u(  a  Mr.*  Pltt'i 
9uetMf  but  &<Na  fiwd«<  obtaiaed  aUuucU, 
The.  iasuraace.  coiopaiiy  afterwasda  t^foft- 
iDg  ta  paj^  tba  anoufii  secur^  by  ti^ 
policy,  aa  aclioa  waa  braiiftbt  agaiost  them 
to  racover  ii»  Tba  judgip^nt  of  the  Court 
of  Kiof^a  Banobt  daliverad  by  Iiord  Cllen* 
bosoi^hy  waai  ftbat  '<tbia  aaauvance,  as 
every  otbar  .|o>  whicb  tbe  laws  give  ef- 
fect, la  lA  ita  aatura  a  contract  o£  ind^m- 
nily,  aa  diatMOgyuiabed  from,  a  contract  by 
way  offfomimQ  or  watering*  .Now,  if  before 
tbe  action  waa  bvougbtr  tba  damage  which 
was  al  firat  atipyftufld  likely  to  result  from 
tbe  dwti»i}£M€^  PiU«was.  wl^oUy  obviatied 
by  the  payment  of  tbe  debt,  the  founda- 
tieo  of  ible  aetion  on  the  insurance  fails. 
And  it  is  no  objection  to  tbis  answer,  that 
tibe  Amds  oui  of  wliich  the  debt  was  paid, 
£d  not  ortji^qaiiy  belong  jto  tbe  esecutors 
ss  pare  ef  tbe.  easels  of  the  deceased  ^  for 
Aaagbktweve  derived  almmdef  the  debt 
waasyeMy  aetiafied  tbeieotitv  Tbe  plain. 
Vitbefviie^  haee^  aubsisting  eaoae  of 
action ;  and  a  verdict  nwat  be  entered  for 
(be  defembaus*"  . 

.  Theqe  i«4ia4».theseibce^.  not  only  be  an 
eaisiing.iiMturabie  i^rast  at  the*  um^^  of 
^fee^.the  |)eliopt'baa-  Ukewiae  at.  tbe 
Aite  ef  the  aetteii  brei^  foa  veceveiriag 
inder  tbe  insivance.  K  tliis  were  net  80> 
policies  of  ineuraneej  which  are  favourites 
of  the  law,  would  degenerate  into  wagers, 
which  the  law  generally  endeavours  to  rc- 
pediate  and  repress^ 

B«M  wbat  shaU  hto  said  when  tbe  con  • 
fefae  of  the  ease'  ef  CMtaU  v.  BoUkro 
Misea?  Suppose  tbe-iiiaaraiiee eoropany 
%  have  pnd  the^  siM  secured  by  the 
poUcy,  ia  alfe  original  debt  tbeseby  dia- 
cbat^B  Tbie  is  not  altogether  an 
iaiBgioary  eaae^  for  aensetbing  of  the  sort 
aateaHy-heppan€d»and  baa  very  recently 
been^eaider  tbe  aobyeet  ef  afl^odtcatien  by 
Ifibe^CbaMelkw  Wigmosv' 

The  case  we  «fe  referring  toia  ibat  ef 
iSfomm  V.  Bktekmliy^  where  the  facts  ap- 
peared  to  be,  that  Anne  Webb,  being  en- 
Med  te-  ant.«BiMHty    which    bad    been 


meiHby  way.^i.iportgsiga,  of  tbe  wi&'a 
annuiiy,  was  (X3(fut€4  by  ^  husband  and 
wiie  totbedefeadiinJtrWbo  received  seme 
payments  as  thejpe^rued  dne»  in  purse* 
ance  of  this  arrang^mept.  In  the  follow* 
ing  year  after  the  execution  of  this  deed  oc 
assignment,  the  defendant,  without  tbe 
privity  or  knowledge  of  the  husband  or 
wife,  insured  the,  life  of  tbe  wife  to>  tba 
amount  of  200/.  The  wife  died  in  F<^ 
ruary  1835,  survived  by  her  husband ;  and 
the  insurance  offie^  paid  tbe  defendant  tbe 
sum  intended  to  be  secured  by  the  policy*. 

The  plaintiff  having  administered  to  bia 
wife,  bled  his  bill  te  redeem  tbe'  annuitj^ 
prayioi^  tint  tbe  defendant  might  b^ 
chaiiged  with  the  amount  be  received^ 
the  policy*  afler,  of  course,  allowing.  £14^ 
the  preniiunM  and  es^penses  paid  uppn  ^  ' 
And  there  is  aa  doubt  that  tbe  huabaed 
waa  entitled  ao*  to  file  bia  biU,fi>r  upon  tb# 
death  of  hia  wile,  his  right  to  tbe  annuity 
bec^rase  aK»olute.''  If  the  wife,,  on  tim 
eoiurary«  bad  survived  bar  busbaodf  tb« 
aa^giHnent  eieuldliave  gene  for  aotbii^ji 
because  ao  assignroent'of  a  chose  in  action^ 
not  reduced  into  posseasion,.  can  have  M 
efeet  aa*  against  tbe  wiie's  survivorship. 
Tlie  dangeis»  tlierefore,  to  be  apprebepded 
by  tbe  defendant  when  be  insured  tbe  iiff 
of  tlie  wife,  was,  in  fact,  not,  her  dea^.  but 
hereboneeof  survivorship;  for  tbe  bes$ 
thing  that  eould  happen*  to  bipi  ipaahw 
deeth ;.  inasmueb  aa  by  her  deatl)  tbe  right 
totbe  annufty,.  subject  te  tb^  mortgagai 
would  have  instantly  beeema;  ^baobUe  ia 
bi»  debtor  the  buabaed.  T^lMieing  soi 
nothing,  could  have  bean  alraa0&rjten  tbe 
couae  he  pursued  in  inauring  her  life,  easp 
cept  |l»e  coaduet  ef  tlie  insurance  com* 
^wfr  in  paying  tbe  amount;  for  tbey 
might  have,  resisted  the  payment  ef  the 
sum  wbieh  tbe  policy  purported  to  seeure» 
on  the  ground^  that  the  defendant,  so  Sbo^ 
from  liaving  an  interest  in  preserving  tbe 
wife's  life,,  bad  actually  a  manifest  pecu- 
niary interest  in  having  her  speedily  die* 
patched'te  tbe  other  world. 

The  Vice-chancellor  was,  however,  of 


opinion  that  the  defendant,  as  a  creditor  of 

for  a  leraa  e^  sixty  years,  if  two  I  the  husband,  had  such  an  insurable  interest 

(abe  graaleie)  or  the  survivor  of  I  in  the  wife*s"\ife  as  entitled  him   to  a 

*   '    ''    guarantee  against  the  consequences  df  her 


Ihem-sheaidse  long  live,intem»arried  with 
ttepbirttiiR  The  annuity  ww  not  made 
tbe  sebjeot  of  settlement.  The  plaietiff  was 
indMisAtcrtbe^lefendaat  in  the  sum  of 
Mm..  Iii.abiestliiatien*iKitl>aviewef  so- 
8eringisaMfafiietie»io(t  tbtadebt^  an  assign- 


*  During  the  marfnage  his  right  to  the  an- 
nuity was  qualified,  pnd  Hable  to  be  d^sated 
by  the  wife's  survivorship.  But,  if  he  seivbwi 
ber,  bs,  as  her  admrnisuator^  would  be  enlkkd 
to  att  bar  pevsonal^^^staCa  wfaicb  continued  'm 
action  and  unreeoveMd  at  bar  death. 

▲  A  2 


4M 


Notet  OB  Bqmii.^lMm\LMmrmm^ikiImm\of  (Umrt. 


8ui;vl)iring'iientesfaand'the  fflantSffj    Tbb 

coitduMon  his  HdAour  anMd  &t  appareolly 

witht.  tmne  iheyiUbtioa  aaA  ddScukj,  and 

lliCft)  he  faeU  l)hal,  if  die  inguitmce  Jiad 

been  «o  framed,:  line  death  of  the  Wife 

would'  have  ^i  an  end'  to  the  riaqtie,;  and 

there/WjottId!  have  been  ne  room  for  any  de^ 

mand  on  ih^  insurance  office,  any  more  than 

there  was  iii  the  ease  ol'  C^daali  t.  BMero^ 

where   the  ^payment  of  the  moneys  pre** 

vented  the  demand  of  kufemi^hy  from  at* 

taching.     His  Hetior  then*  proceeded  :-^ 

*'In  this  case,  a  person  wlio  is  a  niere 

stranger   tollie  con^ct,  requires  me  to 

decide  what. that  contract  is,  as  between 

his  creditor,  and  the- Josomnce  company; 

and  secondly, 4ie. says  he  is  entitled  to  t lie 

benefit  of  thai  contract^  although,,  in  fact; 

lie  was  &  (perfect  «lrangeri  to  ft.'    i  do  not 

aay  that  vtheite  is  anything  in  principle 

which  oiight  to  exclade  him  from  the  right 

which  ketolfliafis^  mIF  a  stranger  goes  to  a 

creditor  of  jf;ieiidfmys^.'fdebt^  didre  isJMrioBs  and.b^iidaristi  jtoi^fcmdifen<diaisiiiin 

n0rreaum>trfiy  A,  on.being  sued  for  that k^^PP^^fi?*  yaf^»..j^.«r»tfrly[^«»ais.'te 

debV  should  .«ot  .iidept  the  act  -of .the  |K^?a^^^ 


berg<if«tlieipni(bs#o»iioo<u|yMi  >  ttim^  the 
leamtd  bewchersmf  4lwr4M|#f0#  MHWliiN^ 
any'  sntentiofi  to  isUpeUedrot*  iwth«lli^wM 
the  weU-tried*  ind  tiditani^toi|tfiajftfmn'<ir 
tuition  in  chambers.  4)i»Ui^%edlite^^d)e 
prepotod  !'leotfafrea>  muk  Msbnwm^  M*be 
made  »utfllary  t^'thatJ^fttemyi^^'lltf]^  atv 
not menm  tobe  sstettnJtfsiidnftp'  l^e^Mm* 
tine  of  the  f^folbssiehio  t)ie?^A^A  of -^Cte 
law,  tflie  pride  and  i^lor^  6P  4lh0»ftriMfot| 
must  still  bt/ttudied  ttnd^r4MJlipattt«M^ 
enee  of  the  eKperienced'praciidai«rl^'"^Vhe 
prittoiple^  of  the  Bciee««i'^«re'iaiMie  ^hB 
traq  bumessofi&e  leotU-eivl  ^^tlo>.i>  l 

What  Mr«  Justioe  filfitek^soiM  ^iA-m 
thi^  head  cannot  be' t^a^oftM^dfldnteA^iAjT 

■;  You  wJl  pcmit  me/*  ^obf|tt^aiftdaj 
scribe  rather  what  I  ^conceive  f\°uf^iM>^^ 
expToander  of  the  laws  should  '()6  J  tb&  wbak  I 
ba\'e  ever  known  tb'he  doh(fi"^lft  AMt'd^- 
8id«r  his  tcmtem-^ti  g«tfeidtWii<M(jribKl»w; 
marking  oui^he^sfaBp^  of  that^ddti^  Ue^M^ 


stranger,  and  say,  '  Vou  ItaVe  already  re« 
eel  ved  paytttfent  lin  MW  " 

If  this  beae, /(and  nothing. eppeara^flAon^ 
reasonable,)  whyrelipuM  'not  .thepieintifF^h) 
the  tfaaeiinliaiidfget  credcit  for  the  mOi^ 
paidbytb&iesiwanoe  ooibpany.  Thia  hta 
HodM4oes  ndit  viry'disitinalyiexpiairi ;  hi 
all  erekits,'  the  jtidgment,*  as  reported,  does 
not  .Yiery  pkeirly  show  the'diffenence*  <  Bot 
ifeia;theijiim«sary  cbDtaiaed.in  iJt«  mart-' 
gtoelnote^'wtt  collect,  thdt  the>esBhi<ofthe 
casa.wasflMi  tbaitrthe  money  paid^tb  the 
defendant  by  the  insurance  company  was* 
peid.-tii>'<Aetr  &mH  wtmtp^  laodrtfcat,  iili^s- 
tnuoh'as  tibe  tdefendanti -waa  lisbhfr  tto  an 
action  .'fbryptymdattbiiok  at  Uie  tnetdnbe  df 
the  effieci  it  Irpuld  have  /beeii>  inecfmtabl^ 
torholdihimbeund  .to .givfi.il^editvfor  the 
amountrfin  aiquestsonbetweeA' iliihrieaid  =tbe 
pteiotiK  vThe  casoji^wd  must say^ts* made 
obscUre  by  emwttiiig^^  gi^ipg  imperieedyv 
the' arguments 'dfoounsei,  m  order  tiomake' 
wayi  for.  a  judicial  i  expo8iSien>«not>'disdil4 
guished  b)r  biaitKUnor^  aoouAomed  per 
qsietiityk 


■  >'T' 


1 1 


WEjseturq  tQ  th«>.>iiiuj>e»tont,su^jecti.oC 
law  jietUMies;]liaQdi/h?r«)  leti^u^.b^itii  b^ 
diaplacing  a  delusion  which  exists  reaped 
ing«them*)(  WeaUude>tQMtbtti!igreatear/of 
ali  ndstakea  wbieh ha4indueett;ri[>me mem* 


sidferable  fikmtei/  Ifls'sl , , 

rnSi*  of  €han«ei«f^>Ui>ttlfR(ai^  0«nhChfttthrftf 
and  a9>iti  wti^  tlie>SlaqcntB  tUttietlAr.  ^>fmV( 
as  JuMimanBh|i|)iobl«fffi4l  tWrfhsodcv  saddn^ 
s^idipgof^tbastj^fleet  ^b»  JOM^e4^9ti4hfctofe 
wiih,AmuUUudeaixf[  van^y,/>t!?Hrt*1!aj*^^ 
either  occasioD  him  to  desen  hkiMStaaifiaL,  or 
xiAn   carry    hfm"h&Wly  ttffoiifio  Xhm^wiii 

To  the  same  effect  we  have  the.Mii^ 

levn^fJ,Rn4,.VMe4,gl^|)^ei^,,3,,§jr.|w||(|: 
i\I^kio^aib.,fe]jft,,i^gtfj,,i4f^H|tr4^«flf» 
c^«p^^r.on,,tbft,|^^ ^fff^UflftS fjrn^Lnoi^  vo 

'^  r  hat^^  loHg  4i«h-ns6i^fe<«!^tKil!'pdBK* 
lMtaiiet/>ttU«lv  hat«'ibitqs'«ll8iddfei  mM  ^jUS^ 
and'coentiies^  to>  tealdb[Shq  sMantvlollldfM 
eyW  Wrt  o£(leanimgv>Wf^  tb««soal 

ent  mode  i^J^^n^l^li^o^Mfl^^HVtfiilTVfllP^i 


t%ugl?t ;,  t^wt  ;tW  wjere J^  ] 
iflAportant  purposes  oi  ^waki 
of"  the  stud^n4,'^^^«aaf 

guiding  lii»  in^irii?i,"«f  i^llli      „  

fiet8'ot  privateistiidy^^^iidieftepnMMr  mIU- 
' 'isidfi|0Kf.*la    * 


reboti«tKioe<t'b^j 

ad«>i*J..to.,a>i8 .inwjjl^  Q{>8tCTf^ 

likely  to, h^j^^^:^j^}h.n^i^fiim». 

knowleage.  i      r     '.    "*   '      i. 

.    - '  *')i;i   in    fi'>7'j    r^nibfiolq    lo  ,>ia   3ilJ 

W«ttee,)<lh€iri9ibir^^M%rmrfaBtgdi^> 

iieidn^i  ^tilaVdtf^sfetnpratlfi«<iQOSu:<nffifati 
nosi^teibei  distiiiguiiim  b^rbrjaagrisver^r 
rBBsaiirkablfetUsylayT<afrabati»iaaadsa>i<i^wK 
fimdity.  >^Siicb>^.  eKkihilfQii  mk^iA  'JUb^ 


;^  \iIimMMiimrmm\tkAIw^^  (^bn^i 


',\oVl 


49? 


tb«CQW«flb  kiii%pMwla  mtfe^doursfe  lof.mi»^ 
tbctYj^ongtivpoftfoniiillat  lit Aoifiaji  Ibarad^ 

tlifi  ^vHivFhorTCcriouskjriBtlsQiplfed  tiie'  re^ 
ywi^iy0t  iQMlyiwtnicfaita  iii  cOiV'  hms^  of 
coyrtk^Tb^  oi^t«f]|r  ofihiantaUePjUctiviottt; 
Io^h9iy(^arrl)^96iibeiiigfthen.&.T«rj  yoong 
\99JtMf^i\Qbl^ikiiown  lis  iiiefiuthor  of 
'<yindki«.:GftitjdBvV  be)r0|if)U^d  to  .tlie 
|>0>c^lilf(roripeffimaion  lo  idcitiver  1^ot4irci|3 
in  Lincoln's  lon^ilfilki  •MetOFiginttUy  prai 
V^^dfi  IVM^.ktf 'e3luP,oirn;tniiiik:ipsi!iA6ti- 
tttlK)Mf>i<bllt  Sndlngivisdelf  duiticipittdd  ih 
Ihat  department  by  Mr.  Nolan,  he  offiered 
tO'lWturi- W»nh  the.  hS^  of  Viattons'.  The 
WttSKert^'oT^h^t  day^  it  awjearf^  were  not 
aUpo8e4  tp'  fi^your  the  ippfip^^'ov?-  JPw*y 
poUtiqi  fan;hlgb«  an4  Sir  JaoMA  was.ol>- 
Doaioul9»fa(Whigi.:  Bat  to>  the  eternal 
lioDoorfof  Miv'Pitt^  then  a  iyencher  of  the 
wh/lt^rirfbfe  ih^^htteifed  th^t  "he  w^i'rhly 
<^|f>fttff4lTe  "Jmipb^ed  gchertic,  (though 
onpnWft^  With  a  political  opponent,)  and 
caa)i^>i^pi|e^y  ,ta  attend  the  meeting  of 
the  b^l»,wb«A  the  jnotioii'  was  broughfi 
fonvard.  vMr^Pitt  Mppo^led  it  by  his  vote 
and  his  eiteni))lei  PenmMioa  ^accordingly 
^#gif*itferf^  «nd'8lr  Jatile*  delivered,  Mre 
^ftij^not ;ffif  hbtr'long,  his  learned  Iticu- 
Wtfott^.  ,j'The  .tienchers.  merely  allowed 
liim'to  Wctujre.  j^hay  did  nothing. to stim,u- 
late  or  encourage  the  attendance  of  stu- 
drtitif."  \  ■>  '  ■     "     ■:•.•'.»'« 

'What  beAhtebf  Mr.  Nolari'^d  sch^itie  we 
iHiVt*  ri6t  leaWrt  ?  frnt  we  father  thirik  that; 
fi<Wftf!^  t>ractite  Indt^asi^  upbn'  him,  he 
abiitiddrv^d^hisf^ctui^s;  and  thir  need  not 
be  wondered  at,  since  without  support 
^om  the ' .  henchera — without  sontething 
ipore  Uhhi  mere  toleration,  it  was  but  little 
liicely:that<auoh  a  project  would  succeed. 
*  Jraae*  twenty  years  ago,  the  late  Mr. 
OIJlAyVtelH^rtd  lectures  at  Lihcob's  Irirt 
on\p!&^tii^;  the  use  of  the  hall  having 
been  qphceded  tp  him  for  that  purpose ;  the 
beachei;s  ramaioing  neuter,  as  before,  or 
at  the  Bsest,  oontentiog  themselves  with 
"^7*"^  ^  be  ye  inMmcted."  The  atteiKU 
vnce  of  atttdents  was  scanty,  not  enly  be* 
cau^ethd^  entire  proceeding  was  without 
amHoi'fty,  but  for  another  reason,  that 
^e  art  of  pleading,  even  in  the  hands 
0^1801  great  t a  prbfidenti'dhi  lx>t  admit  of 
balagsueoesaHallyMnfoldedrby  this  method 
of'iastiQMtioiii'  IL«elUf«8'oii  pid-nHikiag! 
woaldino^baae  been  nnere^absiurd^  Tbose 
who  aspire  to  jj^ecome  pleaders',  o  drafta^ 


meif  mdit;  tasdergd  tUesiaal  ooorie  pF  pu« 
piUage  ,11(1  oheJo^ni^  •  Tliek*e!(is>  nebtbev 
ftyiapr  in  whidi men  can  bequdified  Ibrihe 
exigemieaof  business  aad^ractice'.'  'But 
while  mt  say  this  on  thid  oiie  hand,  we  most 
ineist  on- the  mother  tbat  tlieg9odiolba  de* 
riired  fromleccoreei  addf^ssed' to  proper  pb* 
jects,  w«ii  go  beyond  theiaerfelewrninjgtni* 
parted  ilo  the  stttdem.  As  kficlic^  private 
study  in  the  wildefoesa  ttfl^oaks- which  eky* 
cumber  Eogiieh' law,'{f)he»  use «f  a- oampe- 
ten  t  >gQide  ja  immediately  ^  appm^nt. 
.  Ikit  AheproposedintiitotionisnU^^bdnce 
ajresnl  t  ataU  fnore^  important  'ib  (the*pre8ent 
stai»  >  oi  the  .^prefession^a' :? <Mir  whidii^ 
wheni  irigbtly  apprecietedj  ihust;«^diire  the 
appnobatioaef  aU  welt^sonskit^ted  minds. 
It  ii:ill«peniprdst>ectaof  reward  and  distiiie- 
timi  to  iiei:ia<and-:abiii^J  'Yojuiig 'men 
without  professional  oonncxiion,  who  migiit 
otherw«se . .  have  pined '  in  obsouriiV)'  will 
have  an  opportunity  afforded  them  m  show^ 
ing  their  capacity^  fioiaminatloiM  will  be 
conducted  ia  presence  of  be.nofaers*  8ub*- 
jccl^ts  Cor  essaya  will  be  prescribed*  Those 
who  excel  in  thesetexercisea  will  be  maHced 
out  from  the  common  herd.  They  wiM  be* 
at  oaoe  reaMnmendedand'aatrodttoed  to 
the  profession,  /llie  prao|icje,«  .moreover, 
of  literary  eomposition,  though  onr  legal 
subjects,  will  tend  to  remove  a  rept-oach  to 
wJiich,  we  ar^  told  by  Loid  Campbell  in 
hia  Lives  eftlie^Cbancellof^  English  law* 
yoti  have' long  been  obaoitioos,  aainely, 
that  thoogh  ofUm  good  claasicaaiid  miacbe^ 
maiioiansf  they  but. very  rarely  appear 
to  advantage  when  wTiiifi|^  their  native 
English* 

We  admit,  however,  that  considerable 
difference  of  opinion  exists  on  ^is  subject* 
Dr.  Johnson  has  been  cit6d«  According  to 
BoswcU,  his  observation  was,  that  '^lectures 
wore  once  use^l ;  but  now,  when  all  can 
read,  and  books  are  so  n«merpus,  lec^tarea 
are  unnecessary.  ^  If  your  attention  fails 
and  you  oiiss  a  part  of  a  lecture,  it  ie  lost* 
You  cannot  go  back  as  you  do  •upon  a  book;'' 
The  great  moraliat  was*  right  in  ^i^geatiiig,' 
as  he  does  faere,  that  lectures  had  their 
original  necessity  ia  tlie  scarcity  of  books 
before  the  invention  of  printing.  But  ex- 
tremes ape  known  to  meet ;  and  now  the 
very  fact  of  the  mul^tiute  of  books,  (mul- 
torum  camelorum  onus)  is  of  itself  one  of 
the  chief  reasons  why  a  guide  in  the  shape 
of  a  lecturer  must  be  of  use  to  a  student 
entering  for  the  first  time  the  thicket  of 
the  law. 

1 1    We  stated  in  our*  former  number  that  a 
gentleman  had  actually  been  appointed  io 


mt 


Lam  LeehimU  lit  §miVfiMi4i^^4!mitfmllidi^m0^ 


We  fia¥e  si  nee  Aseerti^tieA  tlial  tkis  n  i>#t 
ftrictlf  correct.  A  gefitleMah  has  indeed 
fk^  nemfeated  by  the  eMnnittee  of  the 
bendi ;  tmt  the  dediftien  of  the'beiksliers  et 
large  is  net  expected  tiH  the  beginnteg  ef 
Hester  Term. 

'  The  sclieme  df  fire  Middle  Tewifilars,  «8 
i^hetore  obseripedi  is  to  have  lectures  on 
JvrUprudence  end*  Bomem  Law,    Now  we 
siAnitt,  fhat  jQfigpriidetice  has  no  mere  to 
do  withlibtnan  law  than  irith  any  other 
faw.  Yet'the  proposal,  an  anrooonced  in  the 
printed  report  of  the  committee,  is  chat 
these  sdbjeets  sbaH  be  treated  of  by  the 
aame  tndii^idiial ;  and  not  only  00,  but  tihat 
he  shall  lecture  tdiematefy  on  each  of  them. 
l%ere  is  something  not  a  little  comical  in 
lifia.    Let  iis  suppose  e%'ery  day  in  term 
time  to  foe  a  das$  day.    The  lecturer  will 
on  Monday  discuss  jurisprudence,  on  Tues- 
day Roman  law,  on  Wednesday  jurispru- 
dence again,  and  so  on;      €an  anything 
a^nffass^his  in  abstirdity  ?    Yes,  one  thing 
can,  and  l^t  is  finother  ef  the  Middle 
Temple  regulations,  wliereby   the    cem- 
Biittee    have    settled    that    the    lecturer 
AaXi  hekl  office  for  three  years  only.     In 
cither  worde^  when  it  may  reasonably  be 
liepedthat  the  lecturer  has  tn  some  degree 
mastered  iris  sufoj^ect  he  will  be  expected  te 
itetire.    This  must  prove  a  fine  eocourage- 
■Knt'to  a  man  of  ability  to  devote  the  best 
energies  of  his  mind  to  the  business  of  bis 
dass,  to  be  told  that  at  the  end  of  three 
years  he  must  give  place  to  some  other 
performer  who  may  have  tlie  good  for- 
tune to  be  more  acceptable  to  the  benchers. 
The  longer  a  man  lectures,  if  he  have  any 
venae  of  what  is  due  to  his  position,  the 
f)etter  must  his  lectures  become.     What 
was  it  that  made  the  commentaries  of  Sir 
Wlliam  Blackstone,  as  finally  presented 
to  the   public,   approach  nearer  to  per- 
fbctiort  than  any  odiet  work  of  literature 
extant?     Constant  revision  and  'improve- 
ment incident  to  the  regular  delivery  Of 
them  as  lectui'cs  for  a  long  series  of  years  ; 
a  process  of  annual  examination  and  cor- 
rection which   made  the   educational  la- 
hQiivs  of  this  great  man  an  era  in  legal 
Mstory.  '• 

We  trust,  therefififre.  that  the  learned 
benchers  of  the  Middle  Temple  wHI  revise 
this  part  of  then*  scheme,  and  view  with  in- 
dulgence the  well-rntended  criticism  which 
we  have  tn  other  respects  ventured  to  be- 
stow .on  their  meritorious  labours. 


DEBTOR'S  At*.  ^  •  • 

BFFECT  OP  Mf S-8TATSkm^  IW  iMUlMAMl^ 

«ea«MiijiR;* 

It  was  at  one  time  iRg»W^®4^  to  i 
learned  individual^  more  i  reautf^hmj^,  £m 
the  diversity  tbaii  tbeprblMa4ity;|9f!9ia'^ 
quirements,  that  it  would  be.4ygipf  tf  P*  fa 
insolvents  of  every, .gcade  nod  clc^^ree^of  i^ 
telJigence  to  prepare  tbeir  mjo^  arhffifalf» 
Those  who  adopted  this  aavfcj^  after  iar 
curricjg  some  «xpen;se  ancl  jnw  or  Uv}ji 
disappointment^  discovered, ^i^  iqaiylpcar 
biljty  as  regarded,  their  eifx),  ffiyirfilfr 
cases^  and  were  <yiropelfed  ult/nyiiiejlj  to  ige* 
sort  to  professional  assistyngg, ..  to'  jety^Me 
tham  to  comply  with  tfae.iiefltiisitifiQa  of  m 
branch  of  the  law,  of  whiqb  fibej.-^^  P^ 
cessvily.iipiorant.  It  isip^^.^^j^ppi^ 
ever,  ifutt  ^ese  doeumenls.^jf^i^^mf 
qwently  pxcpaned  by  pemj^  $;H)ief;,,w 
ciently  aojuaiatea  with  fhe  ixaUii^e/is  iht 
duty  they  undertake.,  or  w^  4o  iipt  jthad; 
it  worth  while  to^vpte  ^Qcf^^meotJUNf 
to  lis  performance*  .    .,    « ..j.     ■,: 

Assuming,  tb^n^yexi^%i09f^ijfkjfi^ 
who.  seek  to  obt»iii,^\wf  .uvdeT;  the  ^Ixh 
solvent  Acts*  are*  what,  t^c^  all  pro&aa  t^ 
be»  persons  in  ind^ent  and^,slnilteded,ci£f 
cumaiances^  it  is  lameptaUe;  to  VH^H^r 
how  fr^ucDtly  their  pM^laitiona  ^.^tJikpc^ 
of  bankruptcy  m  dimissefit  ijyipqii  tedimcii) 
objections  arising  out  of  the  nqncoim^jaQCf 
with,  jor  deviation  fron^ .  tbe  /•wil  jara- 
scribed  by  tlie  statutes  And  rules  ofxqiutf 
The  practice  in  the  insolKeAt  4^M^a 
couit.  under  tlie^  s^  l&^  V^  c^JLUL 
is  better  establishedf  .and  thfe  opnmjaiifjocif 
who  preside  in  Atkt  court,  ,9^  .w^J  t\8^,shff 
practitionerSf  do, not  lalbofir  ^der  tl^  jj^ 
advantage  of  haying  thejr, nor^^i^  ^^ij|ici^ 
by  the  distii^ction?  ari^ng./Du^pf  i^^f^ 
rate  systems  of  banlo-upjte/Mid^.fOflK^^ 
law^  or  by  the  varying  and  ocMitx^a^w^ 
CBacijpents  of  annual  acta,  pf  pff^'^i^^¥^t^ 
From  inadvertence  in  framjf^  tlie  s«^f|d|ik 
filc^  in  that  court,  hpw^^ve^,  it  gyjffia^anaS 
happens .  tl^at  an  insojvi^j^  .Aii^  "^^  ' 
sued  for,  aad  w  cotppelM^toriWa 
in  respect  of  which  lie. cq|tfi4|^e$ 
to  be,  ^ni  if  iMTopr  ai%eni^,  $idr>«9 
used*  "light  havebeeu  diach^g^  ^^yn^ 
the  operation  of  .the  ,Ina^y^  4fi^/  'Xif 
instance, leaa^g,t^,>i|^:fle^  if.KS 


■'  ■■-■  '--' "  ir'        'iiiih'" 


"«'«ii^r  I  ri 
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fiMd  >  dw/  repon  of  a  hto  owe  ia .  the 
Court  of  Ex^ihe^iei^^ 

The  defeodant,  Blore,  owed  a  debt  of 
7/.  13i.  Sd  to  •  Mreriioylei.  He  took 
Uit^lieiiefii  of  tho  fotoUeat  Anst,  1^2 
Vict.  c.  llUt  aodiiowrted  the  plaintiff's 
nfime  in  his  schedule  as  Mrs.  Ziies,  instead 
dTHoyles,  and  the  debt  as  to  3/.,  instead  of 
7L  1^.  dd.  The  phiintiff  afterwards 
brought  an  aetion  for  thfs  debt>  and  the 
defendant  pleaded  his  insdvency  in  db- 
charge.  The  jnty,  at  the  trial,  found,  that 
the  mis-statcnrctft  in  the  sehcdule  was  by 
BBfstake  and  without  fraud,  but  under  the 
direction  of'  the  learned  assessor  to  the 
sheriff  of  Middle^sey,  before  whom  the 
enQse  was  tried,  the  verdict  was  taken  for 
the  plaintrff,  wttH  leavie  to  enter  a  nonsuit, 
if  the  court  dioald  be  of  opinion  that  tite 
defendaftt's  discharge  tulder  the  Insolvent 
Act  barred  the  debt. 

The  point  was  fully  argiietl  before  Ptirke, 
B.,  sitting  alone ;  and  the  learned  Baron's 
attention  was  particularly  directed  to  the 
1  &  2  Vict.  c.  1 10,  sect.  7 1 ,  which  requires 
Botice  to  be  given  of  the  vesting  on]er«  the 
iHog  of  die  schedule,  and  the  time  and  place 

appointed  for  the  insolvent  to  be  brought 
up,  to  all  (;reditorjs  whose  debts  amounted 
to 5/.     On. the  other  hand,    tlie  learned 

Baron's  notice  was  called  to  the  93rd  sect., 

which  provides,  that  wliere  the  amonnt 

rifi^d  ih  thfe  schedule  is  «  not  exactly 
ariio6nt'*' of  the  true  debt,  the  peti- 
tioner shall '%e  entitled  to  the  benefit  of  the 
act  when  the  mistake  has  been  without  any 
culpable  negliecnce,  fraud,  or  evil  in- 
tention. 

Baron  Paf^e  expressed  his  regret  that  a 
point  of  so  much  novelty  had  not  been 
argued  before  the  full  bdurt.  It  appeared 
to  him,  however,  that  th6  description  of  the 
debtor,  aUd  the  amount  of  the  debt,  stood 
on  a  different  footing.  With  respect  to 
the  first,  the  qw^tidn  was,  whether  the 
ttiisdescriptlon  was  made  with  intent  to 
misleAd,  and  would  have  the  effect  of  mis 
leading  a  creditor  who  looked  at  the 
acheddle  ?  This  question  the  jury  had  an- 
swered in  Hie  negative.  As  to  the  amount 
oft)iedebt,  if  the  errtfr  in  the  statement 
♦nswered  tho  desc^riptkm  of  error  contem- 
l^ited  by  ihe'OJJrd  sedt.;  it  would  not  affect 
the  di^dmrg^,  without  negl^ence,  frarud,  or 
itll  T^tetitfoh.  'fitit  If  the  sum  specified, 
Snsiead'  of  ^wdfbehig  exactly"  the  true 
amount,  was  lesl'  than  liailf  that  amount, 
and  removed  the  creditor  from  a  class  enti- 

is.;&w;3^,  .and 


tied  U  special  mtice,  tbe  S9rdsect.  di4 
jH»t  «^ply«  In  his  opioioM»  wb^re  tJie  crroip 
io  waierWIy  altered  the  condition  of  th# 
creditor,  tiie  s«atat«  did  not  pernit  Am 
adjudication  to  operate  as  a  dtsoharge,  and 
to  decide  otherwise  would  be  to  deprire  tht 
words  of  the  statute  descriptive  of,  the  do* 
gree  of  error,  of  sf!l  effect.  Where  the 
debt  was,  by  mistake,  renioved  from*  dasa 
requiring  special  notice  to  a  creditor,  to  a 
eb»areqwriQg  no  sttoh.iiotice»  the  case 
was  not  within  the  protection  of  the  BCt^ 
and  consequently,  however  innooently  the 
mistake  had  been  made,  the  debtor  was 
not  entitled  to  his  discharge.  Upon  those 
gi^unds  the  plaintiff  was  held  to  be^Utled 
to  necQvef  his  debt. 


SCOTTISH  MERCANTILE  LAW  AND' 
PRACTICB- 


^IhhS  a?  KXCHANQ^— No.  *,     .  , 

L  The  Geaerrf  Doetrina  of  *«®0*^!i 
Law  tjf  Prescription  or  LtanitalloB,  in  Billa 
of  Exchange.  y 

II.  Mistakes  usually  cwnmVtted  in  atr 
tempting  to  protect  bills  from  sufferiMf 
prescription  by  parties  not  familiar  with 
the  operation  and  offeet  of  tiie  Soottiah 
Sutote  ^  LimitBfion  or  •'rescriptMm. 

IH.  Means  fdr  protecting  Scottish  fih* 
from  Prescription,  and  for  correcting  ^» 
most  usual  mistakes-  ' 

IV.  RighU  of  Creditors  in  PrMcr^aa 
Bilk,  and  means  still  <jpen  for  esUbltabii* 
their  claims. 

In  a  rsccBt  paper  pf  this  series,  (treating  rf 
•'the  Scottish  Bill  of  Exchange  a^  Scotti* 
Open  Account,")  it  was  explained  inddcnteny 
how  the  Law  of  Scotland  sUnda  m  regardto 
the  limitation  or  prescription  of  oais.  xw 
subject,  however,  is  too  uaportent  tabe  M- 
flussed  so  cursorily. 

Bills,  it  is  trac^  from  their  naturs  w  cod^ 
wercial  documents,  ought  to  be  wid  oft^ne«t 
are  of  short  duraUon}  yet.,  where  difficuiuca 
and  delays  occur  in  adjusting  claims,  a  pt^ 
does  not  unfrequently  remain  in  the  possession 
of  the  holder,  for  so  long  a  period,  as  to  raa^ 
k  of  ewiseoucnee  that  he  should  he  acqusantej 
with  the  daaoera  to  which  the  lapse  ot  tifisp 
exposes  him,  as  well  as  with  the  means  l^ 
which  thoae  dangers  laay  be 
preyented< 


dlmiiushed  or 


^  Hoj/Uiv^  Biore,  14  Aiees. 
see  our  own  report,  p.  512,  post. 


It  is  proposed,  therefore,  to  give  a  few  mo» 
explanations  in  rt^gard  to  the  Scottish  law  dt 
limitation  or  prescription,  as  affccung  bilte  Ot 
eaehangs  and  promissory  notes.  These  exjajr 
nations  may  bs  cenwaiaatly  aitaaged  und«F 
£eiir  heads  '-They  will  treat,  Ist,  of  the  gene- 
nl  doctrine  of  the  Scot^  law  as  to  tha  pas** 


..,T  ■,v,\», 


tSeotlish  MereMtkLaw  ori 


iboription  of  liUs ;  2ndiy»  of  certain  xnntakes 
wbich,  in  attempting  to  protect  bills  from  suf- 
fering prescription,  are  apt  to  be  committed ; 
drdl)[,  of  the  means,  by  wnich  al^ne  a. bill  may 
^rtaioly  be  saved  from  being  extinguished  by 
IjMrespription ;  4thly^  of  the  remedies  which  are 
available  after  die  mistake  bis  been  irretnev- 
iably  committed  and  the  prescription  incurred, 

I.  Tins  Scottish  law  of  PRfiscRnpTioN 
OR  Limitation  in  Billb  or  Bxchamgb. 

'  The  law  in  this  matter  is  regulated  by  a  sta- 
tute which  came  into  force  in  \772. 

Terms  qf  the  Scottish  statute.  —  Bv.  that 
alatute  it  is  enacted,  ''  that  no  bill  of  exchange, 
jmland.  bill  or  promissory  note^  shall  be  of 
^rce,  or  ^ectual  to  produce  any  diUgence  or 
action  in  that  jMut  of  Great  Britain  called 
Scotland^  unleaa  such  diligionce  shall  be  raised 
•and  executed,  or  action  commenced  thereon, 
iRithid  tha  fptucp  of  nx,  years  from  ^nd  aft^r  the 
tfxm  fit  whic^  the  sums  in  the  said  bills  or  notes 
became  exigible." 

,  It  isiiirther  enacted*  however^  "  that  it  shall 
and  may  be  lawful  and  competent,  at  any  time 
after  the  ex|)irat]on  of  the  said  six  veara^to 
inxMre  Ihe  debts  contained  in  the  said  billi  and 
•proQussory  notes,  and  that  the  same^are.  resting 
owin^^  by  the.  xiath  or  writ  (writipi^  qf .  t^ 
fdebtor."  .       .    '  / 

..  In  .the  way  of  direct  commentary  on  these 
enactments^  the  io&owing  explaaa^as  may  he 
useful..  V 

1*  EasplimatiQn  qf  <«»»«•— The  word  /^  dili- 
gence "  used  in  the  statute,  is  the  word,  applicfi 
in  ScoAfid  to^  .ei^^ootiaa  agaU^st  .a  aeotor's 
f«rB^»  or  hia  foods  and  -chattels.  The  ju^ 
4^nt  in,^i^actiQ%ie  the  iuua2(  ground  for  exe- 
cution «r  diligence ;  hut  in  some  ca^es^  as  in 
the  case  of  a  bill  duly  pro^ted  within -six 
ffumths»  the  wn^rai^t  for  executioiii  m,ay  be  ob- 
la^ned :  witjbput  a ,  pFevlous  action « \ .  Another 
term  used,  "resting  owing*^' ;aj(lhougI^* eooie- 
^jbat}uncout^,,<will.iifi8ttF  be.  m]|<^j;sto(pK|  as 
,TOeaiwivi  "  cpntinuijt«  to  be  o^q^***    . 

0, .  Time  Jrom  tpl^qh  pres^iptvm  nw;— Jn 
.mpird  topUlSj^rnptes,  |»ayahle.at  a  nxe^  term, 
4e  fii;  yeara.  run.frfjm  the  last  day  of  ^race ; 
pr^ .  JUf ,  th^  oiijr  {al}a  on  a  '^tind^y  f>r '  holiday, 
they  .r^n  from  the  4ay  preceding*— In  a  bill 
jpfiyable  '*  on  demuutf*  Ae  six  years  run  from 


rupting  prescription^  i^'^^  ni 
the  hoUer  of  a -i hilled 
action  upon  Uie  6i|l,.  pi 
dicial  demand,  in  whid 
petently  pronouoi^djf^ 
were  in  an  action,, ^c^V 
common  with  otbw  c^e^..,  ,^j 
been  decided  that  tne .  prpi^j 
interrupted  by.pro^tt($ion  j^t^ 
gistered  proteat  in  ft  amt.Tplc'rJ 
sale  of  the  debtor^^  landed  icfewnpi^ 
efiect  follows  from  I^dgingj  a^wl/^r 
an  oath  of  veri^^  in  the  wdp  ^. 
factor  in  a.seques,tration.J^j5tr^^a^c] 
in  a  •'multiplep8cind|pg^%jj(vi|crdC(" 


^  «^e..-r-,t^  a'faU  payable /'^^t  eight/'  the 
jfxuat  is  net  dedsiveW  6xe3,  !but  the  aafeet 
course  ia  tp  tiold  tJwitJtjie  six.  yeaw  run  from 
its  date* 

:  3.  ConditioaM  iny;^sed  liy  4hi  statute^-^^^ 
be  observed  that  in  terms  of  thiq  statute,^  the 
dUigeucQ  must  jMive  teen  '/laised  and  exe- 
cuted/^ (th^  la,  the  warrant  of  execution  must 
iiave  been  not  only  obtained  but  put  in  force) ; 
and  that  the  Ad^n.  n^ust  have  .been  "C9m- 
incDced.'*  Some  particular  applications,'  of 
tneae  conditions  imposed  by  the  statute,  sbeU 
he  notioed  hereafter^out  it  is  right  In  the;mean- 
tinie  tQ  call  attention  specifically  to  (he  general 
stringency  of  the  enactment  on  this  ^lead,  . , ' 

4.  Separate  acHon  not  .neces«ary«— tn  o^der 
to  **eomn[ience  action^*  to  the  effect  of  intei^- 


any  .judicial,  i^ctipp^,  OT [ C^U^Jl^^biy^ ^ 
equivalent  to  an  ac§oo,^,  ,,{{  ..,      .^ 

5.  Judgment  ogfnnstmefieceptfrrf,/^.^^ 
ment  coi;dpetently  dbtifjnW;|r*    '"  ' ' 
prc^crmtion^gainst^Qpi)  pf  J 
bill,  interrpptp  prff crTpfjytii  s 
for  this  neoepsarjly  impli^,^ 
"  commenced  "  in  ter^s^'^f  -^ 
does  not  distinguish  he^y~^ 
meni  of  U  against  opp  pit  t 
agaii^stallof.th^m/    ';;;;,.^^,,    ^,,  .^^  ,^,.  ^^  „ 

IL    HxpiiAs!  as '  >  V8  vaLiiV  ^  ooicanTOSD  -^Mf 
Parti Bs  not  FAMiLias^wcTH'^vkka  smbv- 

BvdiTiPrsiiov  LuesrATfoir  tM  fiteiksoKf^ 

Th^8,  .section  le  .^ppTO^Wrr  ?*^ 
heed,  name^jf^  an  enuq^j^ratigy  ojf  & 
mosttilwly  to  oe  comip^itM 
being  kwaie  of  the  general  e^ 
attempt  to  guard  against  it. 
aaw^to  he  i&seiilN^Atheiiiri^Mt  ^^VNiA^^tfl^ 
MuMiallribeea  cpaMnittad>$m(i^edg|i#fiaMii#9»a 
by  courts  of  hw2  >ePld  fOWV  a»^«^.«fc/.tlWif"»- 
takes  are  of  so  common  occurrence,  that  it  is  a 

t^onitt6be^^d 
re4uir6d  b^  statiit 
ness  tb  thi  debtor; 
neglect  tb  take  any's&j 
T^arrant  fat  fixe^ 
•feiriW.''ir,Tfi'tlii 
supposes  that  he 
ti6n,'and  ^av^d  fi 
at'Oleerid'^C'the^ik 
.mistaken;'    '\\'-''- 

the  dtbiorAiiie'mu^'lii^S?6mjM»v^ 

\t  eniitle'd;6ef{#b;atiVMf4^ 

beed  ex^cuted,''^d'^iirH^il^4i^'CMiJW- 

taine(f,'to  ahem^t  iltayfti^^'iAl 

bg  the  action'  caSed  if^h^^ 

of  tvhich'faes  be^h  ^^loVi'e^'fti^tf; 

per.'  the  merits  of  tt^rWB^/ 

be  judicially  tried  trfthin  llibfit^ 

creditor  may  n<ft' utoSflntfWf'    -^.^  . 

heVe  hlcewfs^  the''tirMKpti^^  V^F^t^  mft- 
rUpte'd/'  -Bt)t'i!h&  R^s^l^^idfi^  kr 

-greataniistikfe  if  ihe'ioffleA'*  *''-'«''''  ^"^  •"*••'• 


lBeiim^^eri)aai^.U»  mi^Iine^ 


m 


l-iatakes,  however,  is  the  follow- 
(Jl'.wnols  ^hfi  d^tor  in  a  bill, 
te  frtist  de^d  to  Ijehoof  6f  his 
ill  Si  prdduced  hjr  the  holder 
jfe'tlie  trfistee,  with  affidavit  as  a 
mJitki  ht(t  djfficullies  may  intervene 
Q%f  'iwstee  ifirorh  recognising  t^e 
i^ftft  uniuekily  not  a  c^ase  nnprece- 
^tt'jdli^bi  so  presented  may  Tie  over 
of  Uptil  ^fter  the  lapse  of  the  six 
the  tlmiB  when  the  bill  was  payable. 


^^  ^^^f  ttiljr  hiive  to  pi-osecute  for  the  debt 
^^^m'CW^J^^ai^  have  elapsed;  and  having 
▼ithm  tW  m  years  claimed  payment  of  the 
o^t  in  ^  form  which  is  almoaft,  though  not 
4ui^  Judicial^  he  may  be  apt  to  suppose  that 
mi  bin  hsi  t»eehifaved  from  being  ettingnished 
bjrprejcriptiQn.  He  wiM  be  toldby  the  courts 
lKf8Xe.^whJph'li8  hrings  his  action,  that  his 


M)le' 'sii'  jr^rs^  is  just  a  bit'of  waste 
Tfbtih^li^s,  this,  is  a  cW  of  b^dship ; 
^*^w  d,tf  the  ppint  is  quite  fixed  by  the 
tfQHi''i'aM the tttlstakera  bOII'so  very 
&r  from  being  uncommon;'  that 'the  ISnglish 
'|vactitioiiei/3imonotibBtAOMrn«s4]jAirgefl^to  54- 
'Vm  o£Miirgi iBt« ki.i  >  i/  /.  •  > . .  ^  ^  >  t .  >i  ;  l 
h  <iEbKiol^pterDf«iiatekB9iwhich  ibaa  atm  been 
"SiRn^siaft  Bot  byoam mMn*  uhansl  ithv^st. 
Those,  however,  which  have  been  enuaeoated, 

fhe  most  ^omfnon  and  the  most  dangerous ;, 
WMji  wWnaVe  studied  Che  cases  thus  put, 
db&gteheii4  iheprinCtpliB,  wift  rutl  n^  risk 
j|m|;^lnio  any  of) the  mistakes  that  have 

-38l??r?*,^l5aci^.of  the,  cases  put,  the  jmistake 
-'^-■^    |V4fiHjaf,  ^hep^,p.ugh^ 

Vpooqe  of  proceeding.  ,,     .  . 
,,,  9r.fhiitdy^  if  prescript 
t»)rt]^laVii:^vi?f^,easily  ^odeiVBtOod. 

>M^ws^^m^^^^ 

Qi«*l?T!^ge.ia^^  a^%^  jprescnp^Uojo;  or 

^  ojr.^sfi^.^ge^  tbeif  valia jty,  unless, 

\iyfVf^m^^^  at  wilch  payment 

xig^U^j.f^idnigence  shall  be  rii^ed 

..  ^f  ?  fl^  ^^^J^  p^n^^  thereon.*' 

Q,  It  IS  not  enough  that  the  writ  whifih 

he;  takfn  out  by  the 
^l^e*  pu^^  iii  force }— the 

^ .,..„,     ^w  >. ,  A  ^^^,  y^'i^f^^  ^^^^^^ 

fRPit^/imff.^W,r)l^^  creditor  shall 

R«—  ^ ^j^^y  icBpipi  ^t  law  fpr  payment  of 

\j^\^qys^r  1^9,  oi^f  thcj  summons, 

l^^^Tjti^BRPiM^^ft^^^^     .^ill,  the,, writ 

s«h^»^wfi?F>^^«'  w.»5??ip  teapot; 

^,     ^•JWBi9S!yiJ»^§»8,w>ic>;th^^Utute;.re^ 
T»we8,  as  sumcienV.tt.pypJecta^  popijj 


PiS^jflftf 


'*  dtlijgence ''  or  writ  of  exeeation,  ^^  of  court^* 
bf'ihis  nfiture;  the  •^action*'' must  likewise  hfe 
an  actioh  in  court  j;  and  no  private  or  extra-> 
judicial  daim  is  an  dctloti  in  terms  of  the  $ta- 
tut e.  3rdly;  Thegudicial  proceeding  must  be  an 
action  "  ther^n,"'  or  something  equivalent  \6 
such  an  action ;'— it  must  be  an  action  brought 
on  the  bill,  or  by  the  creditor  in  it.  An  action 
instituted  by*  any  other  prty  is  of  no  effbct. 

It  ifi,  very  easy  ^  i^ly  to  .the  c^ses  ,en|inM» 
ratedi  all  th^  three  .pmcigles  thus  e^okUiaa.. 
In  each  of  the  cases  the  mistake  is,  that  thd 
holder  of  the  hHl  has  lost  siglxt  of  oneor  other 
of  the  principles.  ' 

Take  the  cases  in  their  order  J 

t.  Correction  cf  first  mhtake.^The  holder 
of  the  bUl  has  registered  the  protest,  and 
taken  out  the  writ  of  ezecndon  to  which  he  is 
entitled  on  regtetraiion ;  hut,  he  has  not  exe- 
cuted the  writ.  It  is  quite  pfeift  #hat  is  the 
blunder  here.  The  "  difigence '*^  has  been 
"raSied**  but  not  ''executed;"  and  by  thb 
statute,  both  the  raising  and  the  executfon  afje 
reouired. 

What  the  holder  should  always  do  is,  to 
cause  the  writ  of  execution  to  be  put  In  force; 
althbugh  it  is  quite  enough  if  he  takes  meti^ 
the  first  step  in  the  process,  which  consists  in 
wh^t  the  Scottish  law  calls  "-  giving  a  chsirge'' 
to  the  cfebtor;  that  is,  it  tonsiits  in  setvinjc 
the  writ  upon  the  debtor,  by  a  proper  officer 
of  court,  whd  aV  the  same  time  call*i  on  him  to 
pafthe  VillSk^thin  a  ceitaht  i/hort  time,  afnd 
warns  him,  tha)k  failing  piiyment,  the  writ  majr 
thfen  be  put  to  further  execution,  by  setsuTB  of 
his  person  or  his  goods. 

2.  C«rec/*(m  of  *«joiftJm<^tfih?.--The  holder 
has  thp^^ght  himself  tsafe,  because  the  d^tok' 
has  endeavouf^d  to  stay  exi^rtitlon' Tipbn  tte 
bill'  by  the  actioii  citUed  suspenwou.  The  h^ 
holdk  this  ittsuflrdent  to  intetrhpt  presctiptioh*; 
bectiuse  the  su^penHbnii  not' an  adtioQ  raised 
upon  the  bill;  it  is  not  an  actioh  raised  by  tWe 
cr^itoT  in.  the  bill.     '       , 

The  holdif  should  hert, 'as  4ifit'th*'tdrm4r 
ease,  take  the  firtt  6tep  k/t  puttlni  his  writ  in 
executibtt.  by  *^giHng  a  change*'  to  the  debtor. 

3^  ^rreetwn  )i>f  the  thifS'ittlH^,  J^-Thfe 
holder  ,h^  eUimed  payment bf  the  tfiir  nnd«r 
a  private 'thist.  This  eldiim  i^  not  an  action,  it 
is  not  a'judiciai  stepi  \^ch  the  law  can  rocOjf. 
hlse  ad  an  'kc%n.  However;  it^  hjis  been  hMp 
that  where,  in  the  eoutse  of  such  a  trust,  thn 
dkhi  hai  been  reciijml*erf,  the  pv  has  been 
'^ffibtually  prdtected  ftforaT)tfeecriptlon. 

This,  therefore,  suggests  one  way  of  saviilir 
\m:'  Let  the  hwd^,  if  posiiMe,  obtain  a  de- 
ciWon  of  th^  trii^teiB  recogiittng  the  debt. 
"Sfrice^  however  thiA'iW  notawaystn  (hecred?- 
•^^r's  power,  his* safer  ^ibHcy  is  io  Mow  thfe 
same  course  as  U  the  other  casei^,  and  to  ptit 
his  Wrirm  0x^cution  by  K«^ng  »  charge. 

It  has  heed  seen,'thcrcfbre,  that  one  remedy 

hU  putiing  t?ie  ^it  6f  execution  in  force)  is 

etfectuttl  i^-  all  the  'cases  enumerated.   It  iVill  be 

eqtiklty  "effectual  in  any  others  that  can  occur. 

e  J      It  Will"  now  be  ^hown  what  remedies  are  opHl 


Sm    Seoitish  MereanHle : 


lMibi]|:t» 


«b»9i»> 


ly,  RiGOrrs  OF  Crbditobb  in  prbscbibiid 
Bri.i4i»  AND  Mbans  vn^h  ofbn  bob  bb- 

tABUSHINO  THBIB  CuAUiS, 

ft  hsiw  been  cirplaidei^  tst,  tbat  a  Seottith 
btt  of  exchange  is  eactiBgiiisbed  bv  prescription 
or  lioritatMii  six  years  after  the  date  at  which 
pMMnt  i»  exif<ible»  unless  proper  means  he 
taken  to  protect  k  flrom  the  presenptton ;  2ndlf , 
thttC  certain  means  are^ot  snificient  to  protect 
the  bill ;  drdly,  that  certain  dther  means  are 
sufficient  and  effectual. 

It  remains  to  show,  in  the  4th  place,  what  is 
the  position  of  the  holder  of  the  bill,  when  by 
neglecting  the  only  proper  means,  he  has  al- 
lowed the  prescription  to  be  incurred.  His 
dahn  on  the  debtors  in  the  bill  is  not  nece». 
sirily  at  an  end,  but  he  is  seriously  narrowed 
in  hts  means  of  making  it  good. 

I.  Debis  iubtUtkuff  how  to  be  prowef.— The 
effxtofprsscripcion  or  limitetion  is,  that  the 
bUl  is  extinct  as  a  ground  of  action  or  execution ; 
but  that  the  debt  is  left  nuaifected.  In  other 
words,  the  debt  may  be  proved,  hot  must  be 
proved  by^  other  evidence  than  the  bill.  It 
muse  be  pn>Ted  in  terms  of  the  statute,  by  the 
bath,  or  writing  of  the  debtor.  The  creditor 
mst  prove  by  the  oath  or  writing  of  the  debtor 
or  his  representatives,  first,  that  the  debt  has 
been  contftituied ;  secondly,  that  it  is  still  owing. 

%*  Aethn  at  law  is  necessary. — ^The  proof  of 
these  two  facts  must  be  offered  in  an  action  at 
tanr,  brought  for  the  purpose  of  establishing  the 
debt.  There  is  no  possible  way  of  making 
0ffectoal  that  right  of  immediate  exeaition 
against  the  debtor  #hieh  has  belonged  to  the 
kill  during  the  six  years  of  its  subsistence. 
That  right  has  perished  with  the  bill  on  which 
k  was  founded. 

3.  Proof  dated  witUn  t%e  ^  years, — The 
fvoof,  Mwi^in  the  six  vears,  mu3t  amount  to 
an  acknowledgment  ox  the  delrt,  superseding 
the  bill;  if  must  amount  to  such  an  acknowledg- 
Bient  as  forms  in  itself  a  distinct  and  independent 
obligation ;  in  whkh  case,  the  bill  not  being  the 
^ndation  of  the  obligation,  the  sexennial  pre- 
Beription  does  not  affect  it,  and  has  nothing 
to  oo  with  it.  ^ny  thing  short  of  such  an 
BcknowTedgment  of  a  separate  obHgatiofi  is  in- 
aufficienf.  Thus,  for  exmnple>  pavment  of  hi- 
teesi  within  the  mx  jtsxn,  or  of  part  of  the 
^ncipal  sum  in  the  bill,  is  not  enough :  such 
myment,  or  anything  bearing  reference  to  the 
Ml,  does  not  remore  the  presumption  esta- 
hlSBhed  by  the  statute,  from  the  mere  lapse  of 
Ihe  six  years,  that  the  debt  contained  in  the 
hlfi  hfls  been  paid. 

Z.  4.  Proof  thted  after  the  iis  yetfnr.— If  the 
fnof  offered  be  subsequent  to  the  six  years,  it 
18  held  suAicient  that  toe  acknowledgment  shall 
^er  t^-the  bill,  and  recognise  the  debt  as  sobr 
iistlB^.  Sucit  an  ackmywledgment  is  held  to 
BHse  a  new  presumption  against  the  debtor, 
T^ieh  he  most  remove  by  showhig  that  the 
M«  has  been  paid.  This  effect  has  been  al- 
mmtd  aeeordingly  tb  Bwiliingt  of  faiierest  made 


ioftheSpmdiABU. 

aftbr  lie  kpse  of  iSr  faw;  iv  tSe  MMoi|V 
hsRAfwriting;  to*  mmilar  marlSiqsil  ofpaxtal 
payments  to  account  of  the  princrpa!,  made  maM 
entered  after  the  lapse  of  the  she  yews  ;  and  te 
a  letter  written  by  a  debtor  to  the  credttor  after 
the  six  years,  requesting  him  to  send  a  co^ef 
the  bill,  and  the  payments  marked  on  tfcc  mA 
of  it,  so  that  he  might  settle  the  balaoee* 
Markings  of  interest  by  the  debtor's /«ctor  wil 
hare  no  effect;  but  entries  of  sucfc  puymenlB 
made  in  the  debtor'e  books  by  hss  eUrkhxm 
been  held  sufficient,  the  debtor's  booke  Befiy 
properly  his  writing,  whether  kept  by  himsdf 
or  by  a  person  acting  Under  hiiii. 

5.  Position  of  eredOor  tsh»  has  prrnid  lir 
Oebt.^lf  the  cMdiftof  hie  bttii  swuttJiirfid  m 
proving  the  debt  in-  his  actiori  br«mhB  afaar  the 
six  years,  the  priBcinal  pomls  in  hi*  pmAm 
are  these  :— Rrst,  that  debtor  ordj  is  boani 
whose  writing  or  oath  has  been  obtained  r 
neither  the  writing  nor  the  oath  of  one  partytr 
a  bill  can  prove  the  stibsistenee  of  the  Mt 
against  other  parlies.  This  point,  bf  the  way, 
seems  to  faav«  been  ruled  dtfiereflM)r  w  Ehf- 
hmd;  but  the  Scbttish  law  is  aeheBSiiilsrf, 
Secondly,  the  priinlege  of  sumiBarf  eiBfflBkii 
originally  attached  to  the  bill  does  not  iciiv» 
in  consequence  of  the  acknowledgment  of  the 
debt :  even  though  the  holder  of  the  biH  ^ioold 
have  duly  registered  the  protest,  the  warrant 
thus  obtameo  does  not  avtfl  him  r  heflMst  pfil>» 
secute  his  action  to  a  jud||fnent,  wadt  olRsihi  oa 
that  judgment  a  warrnfc  for  exceolioB:  3lBn%> 
the  debt,  when  Te^*eetaUbhed  hj  n  jB%flMBt 
in  the  action,  is  restored,  not  as  if  the  hfll  wem 
re-established,  to  run .  vrnther  course  of  sbc 
years,  but  as  a  debt  subject  to  the  geneni 
Scottish  law  of  the  long  prescription ;  that  is^ 
the  debt  will  not  now  suffer  prescription  tOl  the 
lapse  of  forty  years. 

NOTICES  OP  {JEW  BOOKS. ' 


A  CalieeHon  ofthe'l^yeeki^u 
the  ConstmtfUon  of  RaHwayw, 
8  4-9  Viet^i  wM}  Tahuiur 
AtrodueUm,  ami  ikdipMU  lioi  Two 
Volumes.  WestmkuHer:  Jaanei  iSfg 
and  Sob. 

This  is  a  very  useful  cdleettbiff  Bf  dMB 
Special  R«i)wfiy  A«t9»  bM  fBivfJonariy 
appropriate  m  its  tine  of  (nibKealiiHi.  :Otoe 
hundred  and  twenty  railway  Beta  passed 
last  session,  which  the  cowpSler,  Mr*  JbUmb 
,  Biggs,  classiffea  hi  the  fhfldvt^iitg  nABBjbar>— 

"  Fifty^ight  acta  aotbonsBlhr  I 
of  companies' with  powtrtDucensCm 
railway ;  of  this  number  twenty«BiB 
are  so  conBeoted  wtlh^fompaaiaB. 
incorporated,;thBt  the '  lines  aallloaBai'hf  ikA 
acts  may  be  considesadl  mov^  ai  ei.iiiBssaiii  of 
existiag  railways,  thaa  B8<  Bew  liilM  ^  tk^t-eat^ 
panies  inaonporatBd  bytto  niiainiBj|,lilfiTj 
two  acts,  may  be  considered  as  iBdepe»frnt  ot 


«^ 


tfcir  adi  0M  new  raHway^i^ 

**  Fortr-«ev«iMtet8  authonge  the  comtruction 
4f  brancbw  9t  extenakms^  of  exlstioa  railwaja 
If  companies  |ireTk>aily  mcorporatea,  and 

"  FIJTceen  acti  are  for  the  raisiof;  of  additional 
capital,  the  amalgamation  or  karaog  of  lincs^  or 
oUierwiae  amenung  the  frovittoos  of  former 
acts^  without  authorising  the  constructioa.  of 
BDj  xtev  railway  or  branch*'' 

The  tntrodiiction  to  the  work  coritains 
lome  just  and  valuable  observations  on  the 
defective  structure  of  these  acta,  viz.,  on 
their  want  of  accuracy  ;  on  their  want  of 
uniformU^ ;  and  on  the.  want  of  due  re- 
^pamibiliiy.  These  remarks  are  followed 
by  practical  suggcations  for  securing  uni- 
ferrttty,  as  well  with  respect  to  bills  now 
before  parlfament  as  to  bifls  in  subsequent 


Tlie  ^vmpiler  then  gives  a  list  of  the 
129  statutes,  and  sets  them  out  nearly 
Terhetim  r  they  occupy  1144  pages.  Use- 
fbl  Indices  are  added,  containing — I.  The 
names  of  companies*  commissioners,  trus- 
tees, and  other  public  bodies.  2.  Names 
of  directors.  3.  Names  of  landowners. 
4,  Names  of  places.    5.  Index  to  subjects. 

We  pass  over  the  instances  of  inac- 
ewacy  ?»-siicl»  as  makiDg  in  the  title  the 
tiemrim  appear  to  he  from  a  certain  point 
fl>  the  same  pldbfe ;  holders  of  wic  hundred 
diares  tq  vote  for  two  hundred;  and  pre- 
scrilnng  one  limit  in  the  number  of  di* 
icctoBs  aod  anthorising  tba  appointment  of 
another. 

K  1%  appears  that  these  acts  are  on  almost 
every  important  point  at  variance  in  ar- 
irangement,  language,  and  substance.  Mr. 
Bi|^  amongst  nmnerous  others,  specifies 
the^f<41owij9&  examples  o^wm^ikfrntfcr- 


•    **Tbe   Glares   intd  which   the   respfBclive 
«S|MCite  an-dlvided^varf  in  amomt  from  102. 
':(o£Ols.  foe  each  share. 

"The  amount  of  any  one  call  which  may  be 
paade  on  the  shares,  varies  from  2l.  to  10/.  per 

'     '^m^ifcteittftto^slBpeeiheCweeli  raoMsive 
>  eells,  vanes  from  one. month  to  fom  Haaifaa* 

"  Ths  power  to  laise,  by  loan  or  mortgage, 

^e  lacMVut  of  ooe-third  of  the  c^tal  is  alwavs 

^tdimij  the  (eosaiiaiiy.  bat  ia  many  acts  the 

r  to  creditors  to  enforce  repayment  of  tbe 


BMBt  of-  die>  aaaoauit  owing  to  creditoMs  on 
whose  application  the  appointment  of  %  receives: 
may  be  made ;  where  no  amount  ii  stated*  thj 
creditors  of  such  company  are  not  empowcredf 
to  req^die  a  itettver  tot  be  appointed* 

•*  In  cases  where  this  power  is  giiwn,  the 
prescribed  amount  varies  from  3,0001  W 
lOOjOOOf.,  hut  the  want  of  unifbnuity  otf  tWil 
important  point  wiH  be  better  seen  by  reftJrence 
to  the  acts  relating  to  tlie  Midland  Great  We^- 
ern  of  Ireland  and  the  Trent  Valley  Railway 
Companies.  The  first  named  company  is  em- 
powered to  borrow  the  sum  of  333,000/.,  an* 
creditors  to  the  amount  of  3,000i.  may  require 
the  appointment  of  a  receiver  :  the  last  named 
company  is  empowered  to  borrow  the  sum  of 
416,000/. ;  and  a  receiver  cannot  be  appointed 
unless  the  sum  owing  to  creditors,  by  whom 
the  application  is  made,  amounts  to  100,000/. 

•'The  number  of  directors  prescribed  by  tha 
special  acts,  varies  from  five  to  twenty-one. 

"  The  qualification  of  a  director  varies  from 
ten  shares  to  fifty  shares. 

•'  The  quorum  of  a  meeting  of  directors  vanes 
from  three  to  five.  ^  ^     .    , .,, 

The  directors  of  the  Newry  and  Ennmskillfett 
r?iilway  are  empowered  to  vote  either  person- 
ally or  by  or<?jry.  i-j   . 

"  The  •  Companies  Clauses  Consohdalioii 
Act*  requires,  that  the  first  general  meeting  of 
the  shareholders  of  a  company  shall  be  hdd 
within  the  prescribed  time,  or  if  no  time  be 
prescribed,  within  one  month  after  the  passing 
of  the  special  act;  and  that  the  future  general 
meetings  be  held  at  the  prescribed  periods » 
and  if  no  periods  be  prescribed,  m  the  months 
of  February  and  August  in  each  year. 

"  The  period  for  holding  the  first  meetrajjs  of 
companies  prescribed  by  their  special  acts, 
varies  from  one  month  to  six  months.      , 

"  The  months  in  which  the  subseqttenliJrm- 
nary  meetings  are  to  be  held  arfe  stated  m  flie 
tabular  abstract.  /^.      «jn#-^^ 

*'  The  '  Companies  Clauses  Consolldatioix 
Act*  requires,  in  order  to  constitute  a  meeting, 
that  there  shall  be  present,  either  personallv  or 
by  proxy,  the  prescribed  quorum;  antf  if  no 
Quorum  be  prescribed,  then  shareholders  hold- 
ing in  the  aggregaternot  less  than  one-twentietU 
ofthe  capital  of  the  company.  .  i  .^^ 

"The  quorum  prescribed  by  the  special  acts 
is  shareholders  holding  capital  varying  from 

2,000i.  to  60,000/.  iM,ft«* 

"The  'Companies  Clauses  Consolidatloa 
Act.'  enacts,  that  the  prescribed  number  of 
shareholdere,  holding  in  the  aggregate,  shwes 
to  the  prescribed  amount,  or,  where  the  numOcr 
of  shareholders  or  amount  of  shares  stiaH  not 
be  prescribed^  that  tWenty  or  more  shOT- 
holders,  holding  in  the  agjrregate  not  less  tnaa 


'realtors  to  amorce  repaymcuv  w  wu**  owucrs,  uwamim|^  .»  -..^--jn-i?  .^  „■--,«-.  •«■ 
•«li*taA»cM.B«.rbr  t£  appointment  one-tenth  of  the  capital  o?  the  comproy  may  it 
S^kSw  to  aitoTS.?  oiitted  /Snd  wfiere-  any  time  by  writing  under  beir  hands.  «qMi» 
SllSl^agivIKe  amount  owing  to  ere-  the  director,  to  call  an  extraordinary  meeting 
AoM-^ 'wtamnnpttulioaLiamt  be  made,  i&oC  the  company.  11  „  „„„im.T1w 

ttS^;?F*^«^  Ae  special  acta  to  convene  ««  «      J^HI 

^H^^ZmL  •».a»«Dtan»lMdedLe«t>rg.  v*ri«  ftftm.  fl«  ^t^^^'J^J  ^ 
"»-"— ^^jl^.^^,  ^j,^  ^.rtate-  amoopt   of    capital   vane*  from   2,50W.   l» 

I  '6o,ooor. 


SM 


amimt)  atert».»»Jrwfci<»  mmvUanhH^mart^'A 


o   '.«.  II. ''^ 


from  100  pounds  to  150  poandB;jii^^[^^^liter 

lOO  pounds;  and  m^e  p9«<i  ^  d 
passengjen,  varies  Ti^m  '40'tiotiiia 

'Un^^tur,  aoM  Aher^u^  pi«n»t»  ivhidhi^ 
!«rpu)|d  be  deairabla  tR  {Jl*Tfl  nM>re.fl9Mp*/' 
ii»eng&^;.)f|gga^,^jbAUfc 


adopted,  viz  ^  tli^t  pfi4»eng 
copyeyed'  at  the  risk  of  t\f{ 


hot 

I 


^e  cpinpany  iji] 


pa^'tnent  oiP  a  sum 
parcel. 

tly^n-.fiPm^^^Phn.r^^^mrrr.WiP  i^  re- 
sponsible for  all  this  bluH^pmsUf^e^q^if^si  f  : 
The   solicitors  and   parliamentary  wmts 
escape  from  it-bh  tftc*  fWldwfeWWWifafir^^ 

^'Thc  aolicitofg?. are  ipwt>  le^jUttBittg.  'J<<f it' 
thepreparatftM'Of  4^ilray^ bittiift ^muddA'te- 


^  1%e  liglii  of  Tiling  M  «  mi]i}MlmpDii4f4iBeiir 
tXtt  provitioas  of  Ibe  gpeckl  icta  an  ^saostii^f' 
at  variance/' 

On  the  power  of  taking udditionalUpdiit 
compulsory  purchase,,  the  completion^  of 
the  works  and  the  miEixiii{un^  of  charges, 
the  compiler  thus  observer  :-:^      ^ 

"Tbe^qUMtity  of  addMoadHandayiatfaoHaed 
l^the  aptcial  acts  to  be  taken  foiexiinordiqtury: 
pvirpoaes,  varies  from  10  iicres  to.tiOO  acre»« 

*'  The  time  limited  for  the)  compulsory  pnrr ,  c 
chase  of  lands^  varies  froo^  one  y^ar  to , five.  | 
years!  .    •   ,     t       . 

''The  time  prescribed  by  the  special  act^  fbf ' 
the  eompletioB  of  ^  woritp  tboreoy  autheriMd, 
varies  fromthxee yjsviftMcijeif  ypysy/  i  r 

"The  maximum  rates  or  charge,  authorised 
by  the  special  acts  tolirtaken  for  the  convey- 
ance of  animal v>gO(odsvai|^  jpAfs^iucers,  cannot 
be  regarded  as  a  matter  solely  fmecting  the 

interest  of  th6  cetaitMmiea' iaeoreomtediOly  theprepariOfteof  4^iba^billi«mHli« 
these  acU,  but  is,  tb  all  iiiteiite  mud  parposeSj  neduailnlyr^b^toilMindiiretaltoMJ^l^  ^c 
a  most  important  piabMeqeistSenfa  i-'  Mare  pressed  upon  them  against  theif^^llobf^' 

"  Upon  this  poiiie;  Mr.  Laing  Matfesin  his-  panties  i  ^homii  tiny ''aii^'qstri»iiely'4bu#eoim 
'  Report  on  the  Stati8llcat>f  Brittih  aqd  V^bt^  'oUigiog/  lUid  they  apped  te^tbe  taidwftdj^e  60 ' 
Rmhra3ni/  d«led  Jenuary,  1844,  that  '  rsalt^y  honoo^aJbleKmtmbera^  '^:4]aiiuioidfeola^nf(Mr 
companies  may  be  taken  for  all  pfaetiea)  puf ^  moattethev  iteidlyJkairr.fodti'liall^'irii^'cbinRier. 
poses  to  possess  'a  coihpAet6  vin>i|Opoly  as  ^ris  in-ibingittihs  tita&iiieM9«0n  9kt^a!DitiM»pM^'\ 
regards  the  eoiiveyaiilce>  of  passengers (^  '  tAaf  «ur«  there  has  been  upon  them.'  .ei-  «^i  r.  << 

the  pariiamentirryltiaiciMito'iseiways^eal^     ^<Ttei[gerits.kfe«^Ttspeaeibletf>V^A  giiiflfe- 
as  to  etceMl  the  Umiti^hieh  scAf-Wnei^t  ^titf'  <aiaii4  wbailiadi  ]aobiUasiddrIliisi^nBg«^ttaik£o 
would  dictate  i'  aiid'<^lhatt»  has  nevtfr  had  anV  to  tha  dodaroitteeiettpefittofaggltefe'afSifeii  litfit^ 
practical  operatiioe.v        ' -i     .  ^'  cer6ualjrabo«ildrno^cenceiv6|iih»a^vfisia|^iipMi'i 

**The  santfD  report  aMo  states;  that  ^oticoitM  thn insertion  vor  aaontgnsertiBaiof'  i  elawiM^i^iag  ' 
paring*  the  S(^«  of  favel|dhaf^e1d^ylpctn^]i0¥^l;^'  ^  could  be  absolutely  respoeaiblff^c^^lBitoii^''- 
wavs  of  this  ebfafitty  'tHfcb  Tthiwi^  bf  fTprtltt^^/i  or-^tir^^wy  ROtitarrt^esAda^  \M\ikMm^MiBe^ 
Belgium^  Gerauttiy,  aii<i  other  xouutries  M»th«  whether ^gbtfopilvoiffiio  KJiaiifc(B>id«ilwei  stiea^ J 
continent^  H  a|]^i«i  lihpiMfiMe:to^<av6id'  «VMi«^^lbmieDt,f  aftcb- tktiBvtocletfaaft^hwna^^^V.o 
conclusion  that  £ngland,  whicb'liafl  '"bkhei^^  deaiiedtliltfasintiiiillM^IlhiiiJofit^ariittffaappmrti 
eojoyMl    a  gveati   iro{)eAMr(lyiioi^'i(all  :i<ith^  that,  in  aereat  proportiovbio^eiyitoiWUGli't'i 
Enropeah  "aatloiltf,'  Will  «l;brtW'b«^phiie4^'«  arei>intitolU*tbmB)BBpiiBlbd]di|i«e4af>^^ 
great  disadvantage,  ibwing^  m  bl&A)tati#  of' dJvidoai'ibiHirian.aBaiiiit  dafiMn«ii|^  vt^m^.u 
fares  upon  herVailwaya;'  Tbi^^tfna^hfagtf  b  thcgwa/iaAdiisiatedoiydjti  '^banigqimflrtefOqyeii 
at  least  equhralentlbiL  lax'olYrDei^a  to^llODti^r' are'ieserta|i3*>^  ift  lu  noiJonIioiq  juoiiJiv/  ,<n^»j^..-! 
cent  on  the  upper  4^diniiddleefasee^of1ffl(VA-ri  •  f^«M  :'v\  t.*^  n>  ri.^{  i^ncij  i;r£  .lb .mid  i<,7 
lers,  whttei  the  poom  ^asa^elhm^^itf^bv  iboA    ,  ^he  remedy.  ^^^^*,pipj  gnmMf><|?«%q 

faWMirahIa  raaiHi,   in   pay  frny^    fiQ  fp    lOQ  per    "One^^fbe  :Sfmmih\9ii{tX^  IMHWWMHeilPraf 

natarre^-Aiid  w«"tPuflt  ^WmenitiPilftltdiifK^^ 
(luNt^M^  Id  dti^sidi^r  pM?p¥iWts)SSai^We 

in  Jigfe  #dt*  h^f&ri;w^'tei^^^ 


"  Mr.  Laing^s  report  was  pubushea 


,      .   w       .  .        wo  years 

aince,  but  his  observatiom-are  perfectly  appli- 

who  m  a  pamphlet  i^cf«iclyp«b&h^  <j6seK^; 
'The  rates  of  efa^|(^  of  tUe^gti^^t^ways 
wrt^actieaUy  unljmked,  Uw^t  ipu.'thekcqmpftniw 
are  m  every  mstance  left.at  Jiberty  f^  ^^Jge  si. 
high  a  rate  on  every  jpart  of  their  traffic  as  they 
have  ever  thought,  or  are  Hk^y  tp  think.,  Tor 
th«r  own  advantage ;  and  the  conse/iuence.  is, 
that  6n  all  the  English  railways*  ejccepting'  a 
very  small  number  of  Ime/i  pkbed -under,  pecu- 
liar  circurastences,  the  chargcsireniuphhkber 
than  ^e  French  maximum  rates^'^' 

Again,  as  to  the  weight  of  ItggA^e  al- 
lowed to  be  taken  by  passengers.    This,— -J. 


the  suDfectk.  |  f,,,f,  ,,j  ...  ^frfum-.T  HoMv/  m>ri.-^i.p 


With :  'F&m^bf^''kf''eullic9ibt^^^^  0Hf  •  «*  *" 


NemaaUm 


i^Bfftliltle  Iroiii.lreato  of  the  ^Yhklng 
STiHbCtS  :"— -  ^  • 

!•'  Wgi^o^pa*'^^*^tt»6ntary  contract  2: 
]SS[(>;fe))PaissoldtionorHabni£y.  3.  Disso- 
lutfoD  of'  company  without  act.  4.  Lia- 
Wliryj),rftft»r4Wt,  „  5.  Efcct  of  Companies 
Cfaiusw^«nsoIid«tion.Act.  S.  Obli^tton 
arising  from  application  for  grant  oi  aUet- 
ineife?"faf  siMires. '  7;  I^egality  of  tfamfer 
hethftfjm.' 'e.  RIglit  of  transfer.  9.  Lia- 
bflJW  Aner  i^^^^  .  la  Refpsal  of  dl- 
'^M^fn{^V/^^g'8t(B/  transfer  of  scrip,  11. 
Refusal  of  holder  of  scrip  to  register* .  ! .:.. 

From  Mr.  Terrelfs  general  summary^  in 
whldf  H^ia^at^thertoOllfbf  Iiiii  Vfew9,  We 
ek»rtl^^rt«+(JUbWibg  t— 

of  shares,  imposes  a  liability  to  the  payment  of 
alAlhe  caUk  ^f.^beicaananytaftcv  an  act  isiob- 
tai&^i,fjQtileiil|  (ardided  by  m  tranrfsr^fia  eon* 
iomkir  .widkf  tba  CkmqMniea  CUnes>GoB«^« 
d^tiotfiActi  .h   .'.ft'  •.  n    ,•;,-.  .,, 

^^(''liba^iaAevfsachfapi^icatioa!  and  aUotmant, 
aad  ^(j^SMscfft  after  aiffiiatore.  of .  the .  |iar]ia.-^ 
mentaMiitoBttact^.  tka  tnzbsanbto  cannbt^i^ore 
ommiiUoUaimeafFirHhdrwiit.hitimeM  kom4ib»t 
babi]f^}\ftitllont  the  i  oopsent  «|{  all .  th».  anb- 
scnbers.  V  .  .i*  .■    ,,j  it  .•.,,    ,i  •,•,  ,  i 

'^iWk^Hfier>\at^iUit  i3obitin€d,thtMrot!k>n 
of  ^MQB^anafy  wilhbb At  VOmtty  tamt^Vu  th» 
scHph^ldnsaaiataaBBfaolder^^raod  dmthaS  ease 
that^^iitthiliiy^oa  thtijmrtof  Btitrnffima^mvA*' 
scBber.«ka.hBSt<jtnawfeirod>hia  isharea  ibeisro 
8acW«^iattmlia»ldsaaasf  .>-!  ;/.  .....  f    ./  .      . 

<j23Mboft.a(iefB6kl«fitfai(4ir«ctor8  toi  regis 
tenAba-MvIphifldcrfthk  original  aobatyxberiiiay 
^himadf^baiyegistiired^andniimadiatafy 


This  is  ATbitt  t» limit,. 4b0  ^etof  lakiag, 
thepoU  AQ  c»iintijBS.at(  aontoB^d.'td^(«iQiis  4>f 
members  to  senre.iii».pavUas»Qiii  ta-one-d^^^ 
It  recites^  thait  it. is  ^axpiidieiiti  4bat'  the  <fiimc  of 
tajkiagthe  poll  at  eentested  eheAom  oC  kmghtti 
ofthajhire-be  HmiM  toone  daorfr  and  pfo- 
iposf)s  to  enacti         .     v   .  ■   ^  v»  . 

,l.,That  at  any.oafitMMial^^^'i^^ff  l^'ught 
or  hpights.  tot  sarvetin  pan^iaoMat  ,jbr  any 
oooatyyoc  for  «Byridti^  ijartS/fMrtdivAsiiKl  i9f  « 
Gounfy.  the*  fiallahall'Uiheptf  open  4uHog  ona^ 
day  onl)r^:(an¥ .l»ir.,c«r  tatatat^.Kia  lbs.  iK)fitmiy v 
notwithstanding);  and  anchj^  Abstt  earn-. 
ineiM0  aft  eigbtipfv  tha^  dodi'  imfbsilsff^opa  of' 
(thatthirdday  aDterOieidajr  idQedfol!tb»4fetioii 
of  aaah^knight  orknidtls^atiditb*  potttni^  shall 
co«itiiwa>diiimg^aiK^da]r/0«ly¥Md  ni^.pon. 
.^  shiAba<kApt(«pfffilal«f(tkaii!.&^ip|A^^^ 
trans^^biAteaablnitaild^ililylothfaooiii--  in(tbaaCleraiM       ..        •  ^    ui    <  i 


p*||pft^/ihdIaMiftoUar;< 
•^SnbalHifirA'Ji^ULoI'dhemrjphGldentOiiieH 


rectors,  mthoot  production  of  the  *6<irip^"anfps** 
ter  himcelf.  and  transfer  hi&.shareato  any  t^td 

f^llfMfW^ifmaU  df  ^h«tdiM4!«6lh  lO^regiiM 
teriia'bri^tidl  ihibatiMfv^  ik^t^but^iUyMm^ 

^mi^MililmipstfrmMki^  lanaotiiBa  larttbaidft* 

•i  iM'H.  oj  lus  rwliBal.  wul  prqtsct  the 
a^8fflM#ftotf  farthrf  liaMify^  l?a 
qaestion  which  remains  to  be  decided.^  '  ^ ^^  ' 
*'  An  extreme  yigilanccLon  the  part  of  parlia- 
ment to  aut|u>rize  the  constraction  of  no  liue9 
bn9  «taA9«il^^tj|t>a«^ti«stJdii^iy^bi^f^):^ 
tivi(^^attt^viaHttain.^$Mif he  ^ubtie^iba^Wedit  ^ 
proCtabls(i|^cu\alioaa^wiltTeMertba  foreffoinflf 


, l>foi«ifK  tlfee;fcome  fiiflli^ 

pifet)il^Mtf6uld  b^'i^iifiired'%i<  fte>d^^er^ 
fonaance  «fihu^y  inMeAakifl^yi^Jiddi«bal^4h^ 


powm  ofin 

audi  acta  tOQfer; should  beii^Mield  until  it  ia< 
dear  beyond  the  possibility  of  evasion,  that  the 
meoM  will  be  forthcoming  of  effecting  that 
public  benefit  which  iaiiieif  only  ajdolbgy." 

An  appendix  to  the  wor^  comprises,  Ist, 
so  much  of  the  Companies  Clauses  Consb 
lidation  Act  of  1845,  as  appears  requisite 
toiUttatmte  fheobsc^afiona  of  Me.  Torrell. 
2nd,  Obaervvtiont  on'  1^  form  ^  the  %ti^ 
scribers*  contftict  antf  th6' pttrtiamentary- 
contract.  *  8rd,  Form  of  siibscHberS'  con- 
tract.    4th,  Form  Of  parliatnetitary  con- 

■  i>i..i  Iml  iili.  yiH (I  ii.m»»*»  ufii    t(W"l<  it'M»li» 


NEW  BILLS  TTCFARLlAlifBWT. 


^fUsiKiifiaiidi  third  4ay  aftaruthe  dagy^of 
elaclioa^  .ba^^uadayk  fihsoil^FiMaolli/  «r  fihnstr 


gislaa«  ariahtehaidaiv  ^iaiiiiiigmaLliBttb8isiiber'|maA-diayiJ  ihtoi  the  poHjshatt^ttkftjplaK^^tiie 
iBA|bji(BiaiQanip9Bisii#efllifircaiisaBtrot<itha  "     '  '  '^  ^     ««.^ 


Mil 


dajr  aaxiifotiowtti^aarh  Stun^yniOoad  Firidayi 
orvChiiNtam^day^Mavid/if  CteiMiMt^ay  lall 
OIL  A  S;alt«rday»  t$an;oni  Aa.Mo|^y/foUpwipaf :  1 
A^.  Thaiithii.aafeiaball^iMi^  Mk»f Mt  Ii9^^ 

/.  rJ8i§ti/iHftJl0-iiom  DtfmtknM^ft, 

Wis  hairifth6'^6h6tif'  tb"ltetirWct'tb"yi>ti,'A8  ' 
K)ii6'of  HW  M^fefetif's  iPriiicipal'  Se6tcteries  of  ' 
Staite;  pttrsnaiit  to  the  priK'&i()hs '  of  the '  acit 
pasifed  in  tihe  Bth&^th,  years  of  ihe  reign  of 
Wtresenl  Majesty,  ckj).  118,  a! jfifeneral  report^ 
of  but*' procefedin^s,  fepecimtjg  such  mitters  as 
arefliekteby  dh-ectedj  wmeti  re;riort  ebntaSns  a 
sdhedttU;  as  a  fc(rm  mdst  easy  of  t«fcrence,  hf 
which  will  be  seei!  the  titii^  each  iticlbsure  nro« 
coedinK  has  ocoup}ed4n  it^  several  stageSj^wnidi 
has  neccsaamy  varied  accorduifl[to  the  circum- 
sUmceoi*  the  cfitfer6nt  Caies.   The  number  of 


4m«M|iJiPi!l 


1mp»  hmm  iu  mkImwcs  ;  of  .valae,  but  capable  of  very 


4i,o£iPlHck4ft]MMbMB  6r 
lfcwi»aa  iMar»l«dl»MiMM«tll 
pwwioTO  Milho]%  of  MvUMMoty  asl  14  will 
not.  Thflf»MeiwfotflilMO0Rf«nMof8tiated 
u|ta  regnlated  pBSliire»  one  for  the  exchange  oi 
Ittds,  aud'tirato  eompiflte  proceediB||9  ander 
teal'  fleCs;  9»,3anA.  Ib.  aap.  it  the  qoMtity  of 
itmii  mmpmtA  \m  the.  a^pGoatioRo  «ichwyd|y 
oillKHe  Tthikaft  to*  local  oda  awl  e9chaine« 
.  Ow  repoat  of  ny  ofiiiiioB.aft  to  tho  exfia* 
dMBcy  or  mxpedioBcy  of  mdoaiMPa  ia  necca- 
aarily  confiaed  to  thoee  caaea  with  respect  to 
which  the  proper  atsenta  hav^  been  given  to 
tbe  provisional  order.  W*e  have  in  the  scbedole 
grrea  precedence  to  all  those  cases  which  it  is 
oaafidmtly  expected  wiU  vsquica  the.  psavioua 
avthovily  of  paiiiaoMnt;  of  theae^  takng  first 
such  as  fan  under  the  14th  section  of  the  act, 
in  the  order  observed  therein,  and  followed 
unith  those  cases  which  do  not  req^re  the  pre- 
vioos  authority  of  parliament.  In  addition  to 
tUi  gebenl  atateaaant  in  the  aebednl^  wt  pso- 
«ftd  wmm  to  veporl  spacialiy  oa  thsse  easea 
(Nte.  (1>  to  No.  (7)  inclasiva)  fe4|oiriaw  the 
pRviotts  a«thority  of  parMamnt,  to  whidi  the 
Mpar  aasels  to  the  pvoviabnal  ordera  have 
MMigivan^  tlM  special  gpgmda  onwhicbwi 
think  such  inclosures  expedient,  and  in  thoao 
dMea  where  no  attotmenla  aso  mode  for  cwrdse 
tfodrecvtation  or  for  tl»  hbearing  pooTr  the 
gramMisoii  which  we  have  abstained  fhoNOi  pb> 
^^BfiiW  snchappropriatioa;  and  afterwavds  on 
OjHB  No.  (S),  wMch  dosa  net  vsqairB  the  pre- 
vmo  authority  of  pariiament,  and  the  grocnids 
m  wMeh  w«  think  aneb  iaefesnra  earpedieot. 

An  aMiiralkMa  fans  been  aude  for  dw  inclo^ 
iM'  of  Bttton  Common  Fields,  oontasning- 
2MW*acres,  of  whkh  part  ie  waale  of  a  nuuHr 
Obwkieh  «he4enaaia  have  rigfala  of  eommon. 
We  consider  this  inclosure  eracdieot  on  the 
pMondathaMhoopenarablalaadwiU  bedoubled 
SB  vahie  by  alleging,  indosing,  and  drainiafi  it. 
Had  llw  raeodown  and  eonmona  in  n  itiU  gxeatcr 
<bme,lhepo^datwnfuttsremptoyad;  aadbo- 
ikfes  the  villaga  green  of  six  aevea  being  allot. 
tsd  for  exeneiseand  reeraatiaa»  13  acta*  arc  al- 
letted  for  the  tabe«ria«r  poov^  wtAds,  snider  the 
eMrrnrnstsncea  o£  thia  casc».  will  b&  moat  bene- 
Maltothenw 

Also  for  the  inclosure  of  Worsthome  Com- 
mon, containing  2,435*  acres,  on  which  rights 
•re  exercised  at  all  times  of  the  yearji  not  being 
Hmitcdby  number  or  stint.  We  consider  this 
VPoposed  insloMia  enpedisHt  on  the.  gnsinds 
Uiatthevidnsolthekndwiilhainaraased  by 
Oiaxnage  and  proper  cultivation  ia  a  fourfold 
dc^,.  and  very  mat  addidonat  en^loymeot 
woUbegwento  the  population;  that  in  ad» 
otumto  allottmenta  for  labouring.  poor»  the 
lillaip  green»  which  is  surrounded  by  CQttag^ 
and  m  a  miserable  and  dirty  at^%  wiu  ha.  allot- 
ted to  the  churchwardena  and  overseenitf .  im- 
fBDved,  and  kept  in  order. 

Also  for  the  wdosure  of  Newton  Cbmmoa& 
containing  260  acres  waste  of  a  manor  op.  whic^ 
Itae  tenants  have  righu  of  cammon,.  W^  cour 
ttdwthia  proposed  incfoauEoeqpedNnt. Oft  tb^ 


thft^ 


f  they 


valae,  but  capable  of  very  greaf  ju^gMuheaX, 
bad  Uiat  it  will  lead  to  mui£  increaeidr  enploy- 
ment  oftabour.  In  this  ca^  Utatt  Is  an  allbt- 
meofi  for  labouriflg  poor,  which  k  deairable;  sff 
are  badly  off  for  gard^ts;  tat  wt'  havtf 
not  thoutfht  It  expedient  to  iOlet  nngrpacliotf 
for  eaercne  and  rocreation*  on  the  grouHl  thai 
thalnod^frooaiU  focality^  iaiU  aoited  for  tha( 
purpose,  and  such  alone  as  could  be  made 
use  of,  is  in  strips  and  unfit  for  it,  but  of  con- 
siderable importance  to  the  farm-bouses,  sa 
bdng  adcnlated  to  form  homesteads  for  them. 

Also  for  the  inclosnre  orih8to>ir  Marah,  59a. 
Or.  18p.,  wasteof  amanoronwfaidktlietenanta 
hsfire  r^ta  of  coasaaon.  We  think  fids  indo- 
sure  expedient  on  the  ground  thai  tlie  land  wfi 
be  greatly  improved,  espedaliy  hv  dndoaigi^ 
and  that  the  old  inclosed  land,  which  also  is  in 
awet  state,  wiU  derire  the  bttmfit  of  the  out 
faU  into  the  river  Taw,  which  ia  aecoged  by  the 
proviflsowd  order,  and  thai  it  will  lead  Ie  aft 
uaeful  appticatioa  of  capital  and  labaur, 

Ako  for  the  indosnre  of  Areley  CJovinen, 
59a.  3r.  14p.,  waste  of  a  manor  on  w^ich  the 
tenanta  have  rigfata  of  cominoft.  We  condder 
tfau  proposed  indosure  expedient  on  the 
SPKMmd  tkat  the  land  ia  now  almost  wholly  »• 
psodnctive,  but  soscepdble  of  great  impfora* 
mcnt,  and  that  it  will  benefit  sdl  daeaee.  Tha 
allotment  in  this  case  of  five  acres  to  thelebonr* 
ing  poor  is  made  with  a  view  ta  aa  exehangeof 
psfftof  it  for  land  near  the  direUinga  of  apor- 
tion  of  the  labouring  poor,  who  wnJb  efosfiy 
in  two  diftr^nt  places. 

Also  for  the  indosure  of  Saleombe  HSl  and 
Northern  Hill,  209a.  an.  12p.»  waale  of  a 
manor  on  which  the  tenanta  liave  rights  of 
eonmioa.  We  consider  Qm  proposed  iadesora 
expedient  on  the  groondt  that  the  land  Is  it 
present  in  a  most  negated  and  unpvodaclifn 
state,  though,  for  the  moat  pait,  tepstble  sf 
bdng  made  as  good  as  the  old  indoame  ad- 
joining, and  would  lead  to  a  very  naefal  applir 
cation  of  labour  and  capitaL 

Ako  for  die  indoaure  of  Coiley  BIooTj  eoa- 
taining  &0a.  2r.  15p.,  waste  of  a  llMnor  en 
which  the  tenanta  h^ve  rigfata  of  ceapiidflk  We 
cnaaider  thia  proposed  indoatuv  cxpsHlaf  on 
the  graunda  that  by  draiange  and.  ctM^ftfieii 
thepnidnctive  powers  of  thelandjroaLm^^oadi 
increaaed  and  all  iwrtiea  benefted.  Ia Jhie 
caasnoaUotnient  ror  axerclise  and 
nor  for  the  labouring  poor*  4S  reqffiited  %-lhe 
pravieional  order.  Our  reaaoila  Ufr  ttie.atf^ 
that  there  ia  no  part  of  the  land  c<isfcvt»iWif  for 
cxeidse  and  recreatio^x  whikt  there-  s«6  ibeve 
mwacRaof  hind  left,  antouched  by  tka^,  ia. 
doanre  admirably  adapted  for  l^jHNimeit  asd 
beeaasethe  pooft  who  Sfa  ^hem  tb^  ^oM 
reap  benefit  fooaa  garden  wfotaieaiyk  aiO  fas 
peaaeasaaa  of  lar|^  leard^na  aikd  <{4ltor  \^ 
dosam^oaigiaaUy^aa  kap^pesn^  i^yidtaf^tfto 

AndapidicationlbuisisdbJ^iaMe^  tht 
ladosnreof  Mathwold  aad  01^157^11  ill  n  H  i 
eoatatnuig  X35acre8»  whMi  IM^  a4t  req  "" 
ihapnmaB«i^hanteo£  isriis^tjlj    U 


ittsfaiir^  fiiat  we  hsffended  (to  aat6orize  tbe  &i- 
clofliire.  "We  are  of  opinion  tBat  this  proposed 
inclosure  ic  expedient  on  the  grontide  ti»t  the 
land  woufd  Ut  greatly  improved,  a  prtuper  road 
to  it  maured,  and  that  it  will  alf&rcl' profitable 
employtnent  to  ttte  ownem,  who  are  cmtify  la- 
bourers, and  wBo  are  anxioua  for  it. 

We  Iiave,  in  accordance  with  that  whfclir  we 
rtmccMrcd  to  he  the  spirit  of  the  act,  hyiimting 
tie  parCiefi  interested  to  avail  themRciVes  on  all 
oraaions  of  the  assistance  of  this  office,  endea- 
itonred  to  carry  on  the  proceedings  of  each 
proposed  inclosureat  the  least  possible  expense, 
and  with  as  little  delay  as  has  been  compatible 
witlk  the  proper  conduct  of  each  case,  and  due 
rtRard  to  aB  rights,  however  small  they  may 
hare  been. 

Ae  rpicwr^  tXse  allotments  for  exercise  and 
recreation,  and  for  the  labomnng  poor,  inas* 
mpcb  as  the  Tnclbsore  Act  requires,  as  to  cer- 
tliii  descriptions  of  land,  that  when  aUotments 
for  siicli  purposes  are  not  to  be  made,  ^e  itt- 
dosure  commissioners  should  state  specifically 
tlkeir  reasons  for  such  a  course  beincr  adopted, 
we  conceived  that  the  intentions  of  the  legisTa- 
tare  could  only  be  carried  out  in  their  true  spirit. 
By  makinir  generally  such  allotments  a  condi- 
tiouof  the  inclosure  of  land  liable  to  such  cona- 
tion.    We  have,  therefore,  unless  some  cogent 
reason  has  been  shown  for  a  dieparture  from 
file  rufe,  caused  allotments  to  be  set  out  for 
these  purposes  in  the  various  cases  of  such  in- 
dosarer*  with  respect  to  which  a  provisional 
order  has  been  issued ;  and  we  have,  in  adopt- 
mg  such  TuJ^^  m  some  eases  where  the  land 
does  not  appear  convenient  for  such  purpose, 
taken  into  our  consideration  the  probability  of 
such  allotment  being  exchanged  for  inclosed 
Und  more  appropriate ;  as,  if  the  inclosure  had 
been  permitted  to  proceed  without  any  provision 
i>r  recT^eation  or^farden  ground,  the  opportunity 
ht  such  provision  would  have  passed  away. 
msorae  of  these  Cases,  there  ha«  been,  in  the 
first  instance,  anobjecrion  on  the  part  of  those 
interested  iii  the  land  to  the  apportionment  of 
aivjr  part  of  it  for  such  purposes^  they  con- 
aidenng  it  unneces^aiy  j  we  have,  however,  the 
sadsfaction  to  ttate,  that  m  every  such  case,  on 
fikrtber  coimn«ifieat!0n  artd*  ftilter  expfonatibn, 
Jie  views  as  trs  believe  of  the  Icgrslatnre  have 
been  scqnisicetf  in  by  those  who  had  before  seen 
fteta  ]»  a  difftrem  light,  and  in  A  npiiit  which 
MS  Its  to  fto{to  tbttt,  when  the  prsvisibns  re* 
mag  Co  this  mattier,  and  the  pornadt  of  th^m 
fc  perfectfy  tmdersiood,  so  rea«^iiabie  pivpo- 
i^Q  ^l  meet  with  opp<iiicton. 

The  short  time  which  has  dapeedi^nee'the 
f^ssihiraf  the  aet;  und^the  igndrfl^ee  arte ito 
existence  sii  the  part  of  86me,  ft  misappteheiN 
mn  m  to  icr  provisions,  ai^  of  the  expenses 
9^^€Qftktg  indosures  under  it.  With  reg^td  to 
«ter8,.bi(^  we  dKMM  it^,  IhttitediSie  nttmber 
^  csies  to  those  on  which  we  have  ntm  to  re* 
>OTt;>^  as  W^  in^fh  these  ammig^  the  ^H* 
«neg  for  ili<!lMure>  pertons  of  an  datfM^  Mtd* 
enjoying  a  very  dispioportiOHate  ilnmunt  of  ht- 
jfeNMyaiid  hi  40S  eat^  Co  tv4kfi^  .^  assents 
have  been  given,  the  rights  chiefly  enjoyed  by  h' 


bowers',  aM  i»  aMtikm  «ilitis^  tfiiMlisMrw 
case  yet;  as  we  have  reason  to  believe,  wkicb 
will  be  abandbned  for  the  want  of  the  necessary 
assents  to  rao*  prev  isioinl  snrt,  oai*  eoavMnoii 
is,  thafthe  covmtry  wiB  gflasrafiv  atFSil  itself  oft 
the  provisions  of  tiieaet;  and  tnt  ounsluil— 
is  coaifhifed'  by  llie  spirit  m  whidi  ws  haws' 
been  met  by  those  interested  ia  the  dIffeivMr 
cases  of  inclosare  wilib  which  ^«  have  ha^t^ 
deal,  even'  on'  those  occasioBs  wbsh  w'  dsssdw 
necessary  to  dfsenas  ^litvof  dMfefSiMs;  and  ioh 
decide  against'the  opittioo  of  tlvsBo  wids  wlMflf 
such  dtscussiDn  hadf  taken  place. 

As  fsr  as'  we  have  been  able  to  jsdge,  from 
the  Hmitedexperiettee  afforded  as,  we  BnA  th» 
machhiery  of  the  act  gfeneraHy  adeqaatp  9» 
carry  out  its  objects,  except  where  a  quisJism 
arises.  Whether  the  soii,  or  a  portiSB  ihsses^ 
is  not  in  the  ford  of  ifhe  manor?  or  where  Uler 
nranor  is  chttmed  by  adimw  parties ;  and  wm 
would  further  observe,  that  whsni  aeeordiRg'ts» 
the  provisionrof  the'act,  tile  alocment  So  tbs 
lord  is  set  fert^  i#  the  provhrnmil  order,  ii^iels> 
by  infonnatioir  sobse^pnent  to  the  assentSy  w 
shown  to  have  beeir  improperly  done,  or  ahoiilA 
a  daim  as  lord  beadvaMed  at  this  lale  psrM^ 
and  be  substantiated,  inasmuch  as  the  incluMUO 
commissioners  have  no  power  to  issne  ■  siip^ 
ptemental  provisionsi  order,  they  are  not  assam 
how  that  which  may  afiei  wards  tnm  oat  tvbo; 
an  error  in  the  provisional  order  can  be  reno* 
died;  wfiich  error  was  on  thehr  pwt  inevilaMlii 
as,  on  ^bff  feets  disclosed  upon  m  wvestiyMiw^' 
as  complete  as  was  possif^,  the  prorikioHil 
order  was  correct ;  nor  are  tiieyawave  liGW>«i 
inclosure,  where  such  mistake  has  occnnod^ 
can  proceed  without  a  fresh  appiicatien,  entail* 
inpr  an  additional  ezpedM  on  tbe  parties  iatsi"- 
ested;  and  the  same  inconvenioneer  may  arisen 
where  other  cftdms  are  nnsMsetadSy  shew*  t^ 
exist  at  ttti  equalfy  late  period. 

Note.-^We  are  not  m  reondition  to  staler 
with  any  gi^Bat  de^ee  of  accuracy,  As  enpensso^ 
which  will  be  incurred  in  raspsct  af  luelusMWi 
fjfenerally'with  which  wo  are  now  prooeediaf^ 
up  to  the  time,,  and  inclusive  of  the  proper  a»« 
sents  beinf  giVen  to  the  piiWisiouri  order;  and 
it  is  pre^aole  that  the  cost  of  each  towfaldl 
such  assents  hai^  ahready been  given,  mayas^ 
be  a  just  criterion  of  other  easesv  as  wo^  haf* 
been  enabled,  with  one  eiception,  where  ilrwav 
occasioned  by  the  rei^nest  of  tfw  P'*^*^^^ 
tet^sted,  to  obtahi  the  assents  winuml  eaofpioa^ 
roent  of  an  Afesistant-Comnrisskmsr  fer  tm 
puipose, ' and  in  ^  tnsifnairpeifBftly srtawscniry* 
The  average  efeackproceedlngf  in  which  thcMt 
assentb  have  been  given;  as  far  as  this  office  iiv 
concerned,  wfftbe  abo«il  16/.,  up  to  tho  tiny 
of  the  rettlrtt'Of  snch'  assento  to  ns^  wvan 
teaves  the  tase  ready  eitller  Ufr  parlianieBt  •» 
deaf  with,  or  for  ns  to  signifSr  onr  iatsnewir  si 
a,wXi/tmtin^  the  fhefosonB. 

[The  19ched«de  fbttow  tihis  IBepott.} 
(Signed)  Lnfcotw, 

W.  Blamvrv. 
O.  Hasst. 
//le/ostif^Coslsrfs9*m  <#«» 

ZUt  Jan.  1846. 


m. 


.^m^M  <?«m»w-io^af^^ 


I\UvS«Al 


jTWB.KKFBN^BS.OF.  Cp?lQNE«a..,. 


lUlUc  conduct  pureaed  by  the  justices  of  ih^, 
CQunXftPt  DfiVQu,  hffji  prp(](ucea  a.coimidenib^ 
«Ni^aaoii  ^V09^^  the  coronera  of  that  coifipty. 

lui;irjil.  been  held,  a^d  verdicts,  ot  '^^Ainm- 
Death/'  or  "  Died  by  the  visitation  of  Q(^i,]] 
li^bMn  retome^i  the  juatjicefl^in  quarter,  us- 
■loiw  oMembled  have  refus^  to  allow,  the  ti^es. 
aad  ^itpe^ses  of  the  inquests,  on.  the  ground 
Ifaai^Buch  inquests  were  unnecessary^ 

jUm  coroner  contend  that  the  justices  are 
thereby  making  what  ainounts  to  an  «|;.  post 
filft^hwt  because  tit  is  not  until  the  inquest  has 
bf^eajbeld  that  such  a  de(usipB  can  be  com^  to  ; 
QQC  IS  it.  possible  for  a  corpner  to,anticipate\ 
i^b*^.  the  verdict  will  be  until  the  facts/uppu 
otttH-poipe:  before  h^m ;  be  cannot  ^aV^e  a;Pfe-^ 
vi9P9  inauiry,  bect^nse^  of  whqqaia,  1^.  to  ih^i^ 
^ipife  i .  It  is  reported  to  l^m,  that .  there  has> 
b?^ii|  silddea  death*  aad>  according  to^  the 
cpiiBBi^abiir,  he  is  bound  to  make  inquiry  as  ^o 
t^  p^uise  of  the  death* '  *'  The  offioe  of  co;:oneT 
if  m  aacifn^/'  s^ys  Judge  Doddridge  ,(3  fivi-, 
^ff^^tlTfif).  "that  its  como^oenDent  i^JU^r. 
ifoqiKn,  bu^  the  duties  of  the  office  sfem  to.  have 
nef^weU  defined  a^id  understood  )n  the  timp9( 
fijm^^»nfho  writes,  'Tha^  without  jlelay^upQH 
ini4deii^ deJHhy.thecononer  do  iii^quire ;'  ?Lnd tb|i 
•4  £4vanl  I.  JOeoficio  corontttorihu^ls 
y,'^  ai^d  by  the  8ta^.3.  Henry  7,  Q"  lp;thft 
.  ^,io  forfeit  1004.  if  he  be  jjepsiaa  f^lg[. 
>  qojt  inquisition  upop  the  view  of  the  bgdy 

ps  rc^trai>ige^eral.of\l|irths  ^nd..d^th^ 
in  lus  report  fqr  .l<841>  fi^A, , "  ?W  tbf  cqi-^^ 
M;«i|^H««t;from  i^g[)o^il^ , nature,  has,  fpn- 
mn*^  w>!t  9f4y  tp.rtfj,4ejlRctioft^pA  jr-epK^ftj 
l^ofv.of  prime,  but.  to,t>ie:fif^9ral  awwrcAp^  9J[ 
«IPIlfWNlti4Hik,ai)d  (^^  huww 

MuW^fb^prer^de  |*e.wd«of,Abe.W9plefli 

WtftJ-zj    :>  •/:  i.."ij..  \.'»  4" '!'•  iiiJig 
Jut  Lord  DgWMn>  Ag<v»»  V^  W  fiM?,p|. 

pmi^,hu  been  seized  ^upoQj  by,  Ih^yu^ticfP/ of 
QfWV ;: .ll)>#^}<fAihip  ^Oi  that ..^aftf^w  fWOr|ed 

^tmmmfi,  "Ifftpvei:4iJrti^  ^D^tKhyn^hft 

iMfcatiQQ^if  Qod'  notbuMp.mpr^  i#  4<«95W>.W 
tSWlk.  U.iTO«Wth4li'tbffre  m^^o  ofic^M^n-^ 

iiflOv  •  OTsiimiiianr .  9^M  ].^i^T  .t9  pWi^I 
^m»»  V  «4^  iwmin^  pf  qowipittal  bj,^^gia, 
^9$^qf  thf^^mmi  oflfepde,r.,wJ,yet,iv)  fa^^^ 
iif^iiMVid  With  that>p^g?strati?,-:i4bowb  J^j^ 
Bii^.if^  ^ib^eiVAff^^y,. acquit^.,  ftj,  h^4  ^ 
inutipiBi  |h4t,i^  Wmfl  jWibe^n  pqmmi^fi, 
im0j|;N».iw.€all94>«WPI^.W  in^itHt^rSn  ii^uwyrt 
llift.caconer  h^  inforwatiw  :bi:0Hg^,^lim  ; 
lie  .19.  bc^pad  ^  wtitu^  w  iIpw^t  ..M,.;t> 
•IKHU4  appear  th^  the  Ae96\  shpuld  hf^ve  beei;^ 
<»ped.  by  violance,  he  ^  .pMd,,hi8  .ffieSp,  ,bat.  if  i|^ 
•ho^d  turn  o^t  that  the  p^rt/s  i^thoygh  4ying 
.AiQdeiily^  died  .from:  natural  RSiufifs,  j^i^  «cj 
peases  are  withheld  i.thwsgivji^jijjqw^jitpjgft 


~  mamKrate  caniioc  dnAfe  a. 

i.exneDsea  liecaoaeia  DnioBer 

[y^WT7"rTi)'7M^w  'ill  <«""■•*. 


he  Justic 
,  "That 


Jevon  came 


imetQ<i 


the  committee  of  accow 


tion, 

structed  noT tb'pMTrtKAMtperiSi  ^Urj  'maw 
wh^  tb»  i|P?dic^i»/ISafiWrti4fi»l*fli«f /Ififr 
tf^tipn.oC'Giod^f  ]up)«n  re?ff09^/Wi^lM«r9^th» 
thst  ;iiWH>M»oAifa)rljy^a«mfB,A^  H^Afis^l^Plft 

not  iiptoMfrt,'.^  ,  ,Ij9Vii  Wl>:tlniSAb%fftBe(«[JWWk 

f?ith9Ut ,  inffjinr,  ^nd^hp^  ^i  thi^  ««a»y>>  ^^ 
carried  on  but  byM»#.nM^n»/PQi«t9am]bf  lb 
law;t  At.lhe-Midwiwwcarfa^jmPjflr lW^tf« 
ei^penses  of  sevff!id.AD9iu»t9iityei«Jiiriiowed» 
Qua  of  themrtl^Hl»AvmquB^.*hm^iPft«  itl^ 
body  of  an  old  mail  ofJ^  ^«im«^Wi<1li^*» 
hist t«een  aUye.^m. lhe(€iyf»MD|gpf jlMljlth/fipe, 
and  .wiift:ibaAd  ^ead.tbft;  iiwtiT/iltniiMprmia 
outho(i9ft£  iwd  :yi9t  H  w^.beld  .byrl^M)  jVf^ 
th4t  Ahisi  w^MblkOt Aijfit/iMbJQfIt  ^r,  l».  iAfft; 
Another  instance  was,  that  of  informfi$iflRilwiQS 
oB^ny^y^ )  to,<A  c«fp«efirltet  |^,Yiuid.M  .JNeo 
fomdtde^diin  JMr9¥Hh^'s4^tlihfi!  il^tlMA 
(VQMldjqoit'Mir  f h^lhesjtfehtdf  MP(|.i<ir«MM 
smothered,  or  had  died  from  natursl  caoifli^ 
The  coroner  thougl^,  j^  \fff^  ^s^  to  hold  an  in- 
quest, the  matter  was',  m'quifed  into,  and  tbe 
i^  i^dMtrR^'.V^^nfia  dr  <^ttiemi  id«p&." 
TM  'JamctH  '^fte^fl^to!'rin#w '  m\['m  -Idi^ 
pens^s 'ot'tteiifrttitti^t^  -  ^ff'  8ilift^j|frdtiAdiiB^is 
to  be  sanctioned,  howcaifW¥oralfth4i^r<'A 
mothef-of-an  illegitimato  ehild  bos  only  in  fu^ 
tmrq  tp^m^^mr  t^  cbijci^jnstjw^^  «jP8f.*f 
throat,  and  hhe,jc^  ridf  9^  mflti  unpoutf • 
[From  Tke  limea  QLi22th  Miirch,  1846.] 

DUBUN  LAW'INSTITUTE. 

.Tolhiirnit'S)  UioJI 

Ws  are  glad  to  notice  the  exertions  of  tbu 
so&ie^lri^  pr6nA[y«liM}  i»^^1mfw^^^9iimd^ 
leK^l^  ^UtdtioiiV''^  Mf».'T#iMMUhftett^,tiiA 
pritlpi)mI^4i>^iMae0'l6^^tiM^)tkft[iUl^«tf^Mpr^ 

A)  ttfir  ofi&^Mkee'«Ai9niy»  wltediM 
er  a«ehi<othe0  wpfkm^thc&^aflcasfdjawdiJgt 
mif  .ieleei^  jeqnabimijteianl'JHUvlHVAi^^ 
thb  most  approtodi  ror%^i|aLiCMmMMhiiU 
bB^dslmNd  40.  idit  tearelvirniifc  tto  IwliMIt 
bdSoee  4li*>fl^i>fiMa|r^jl846»o^^AKJUss9M 

)..11^  -BiukiBnfnl idaidUiMBol|r)%e  4l«Ur  to 
•Kecfioib  flall)OU]rai7  aMoiaidfeiifiiM  iBStitiftar-^ 

-  )Tbei.eooMfy(t6  ha3Bath6Hhwwh#ftaMdmy^ 
any).dfilfaeirr0gm^iieetin^ifflldio£rpiMiiMl 
amon^  thadpa|«ra  o^IUnniasBiftstitele^xieii 
ofltha  dssiqwi^  thd  «i«iet)nHi94|i|Dn*iM(i« 
aaivf  ,ik^fi ;  d'kiti>IM>iiittlii>BSr«Mllvii 


pofftidnai         _^ 

co«|muBieaiBi  iiQ>'^ife/7^BM0lyw;iiofri^Mpab 
]i0hldf«ilhDut'lli8(isnflantir>(f  t^veii  <.}  h:-'^- 
1  »na;fiCinifo«i&ete->Arttis 


iMUn  Ldi^mkiii^^^b^^ 


A^i 


have*  'h^etk  \Wiitdtd-^ih^  tfdm6  if  cacti'  cora- 
pctitDT'*'tb^l)e  fei^i^acd  iJ  tpe  itrttfta^  in  ti 
separate   sealed  letter,  marked  ^''Piii&e  Etiis^y. 

A^  eaUliniti«tidii'\»ill  lie  held  on  »  day  here' 
after 'td'^te^'^iiflAnet)  In  Tnnilf  Tern,  1846,  or 
fl|ttfaigtf  ttheti  tf(  intti  lafT'staideiilt  as  ebell,  on 
or  bdftirw^e  35lhMtty>neiri'comi]dft(fn^  td 
Aie  ieeri^ttty  o^ '  the' institaie' ^«ir  desire  of 
sttbitt^tkig  to  tin  exitmiiiAtk>b.      ' 

Apntt  ifledalwilMje  awtfrdeJ^o  the  student 
Wlky  ^#KltfrtMn«'flie  m&$t  mei^terioufr  examhia- 

and  2^krid'^J!^A«to  «» F/^H^(  • 
>  fh^^'^ttLdiiii  ««bit^ling>to'an  ekaiifination 
illa^frc^4cilt«9fVl0to  tli0  pr^etsdoia  ivlio  ihallcon* 
fcet'tbb  isiteillihikion,^  <reftifU»t^<6f  thedegfreie 
oC'pl*^#iSioKl\£/^  wito<?fed^'bj  kiife'  flfcwkilir  on  hib 

T^i  siicbMtfid  -colnijetitiyr'  fbr  tke  ptit^ 
iMdtfl  te^'be*leUgitdertt»  ^eetkin  ^  Ivtabreirf 
fbUflW'*  df  ^e'BOtibtsfslitarbeiiig  tMdled  t6  ihi 

zqe^l^fff8-t^  t^  c^cHiWiTMflnrtunk.niWcr/tp 


i'^  Uf   v(i] 


r  f»:?'i  j^  if  »/ 


V  'A'  f^  ■>.  ! 


"BZrOBTSD   ar  BARftlSraRS   of   TBE    SBYSaAL 

Horn  gtangUlor. 

80LICITOR.-:-PRIVILBGaD  COMJf  yNICATinN. 

mutUcationMyrom  the  loiter  to  him  through 

This  was  at^^^eriTllfi^^Miftaster  of  the 
9mh9  VIM  adn4SAt^*sqiiMii^rcM)«^n(ce  o^n- 
^^jU^aapekto'tottliePiSlaiatiffcm  ocM&^diiMio» 
o^an9ii||iuiiyi(fVrh0)(daiiitiffi  vpeefltif  Alegi  a 
ttU{|afMda^f/nP'4iUegaiimi^oatei4fl[dotr  n  diif 
.  viMl^i  ^  dtoni9ityi)aiid  Mrinf^  ttisipfbdeedU 
iw»Bd^aidteMedit«i|i;l6aarn^ttotite  %»^4 
lf£eH6tvwlMi(^i^i4'^tran8aMed^.the  ^piOT 

of  the  bidding  intended  ^luntoteen^t^tvtii 
id  c9UiiA»  'Aapea^fMArh^'mdtAibf  piiUic 
autidii^as  «l  otie Hdbb  was  conteni|ilateib  Tbfo 
tkejwitveBslvefaacdjtOikat&ii  in  ^  trealjl  Be- 
tf|iMk.Ub'p&aniiff  aiidrthendif«ni#uiti  ibeilatter 
ibgotiattdii  acoMionilWo  w^t^fanf^  aoUoitoF 
wosiglvimrlmter^talFlK  hill  staM^^a^'the 
WQdMt(wa^<tEa/deMid«tBrs ;  q{8ik,^lBah.waa 
Mnf4(lby3h«viaiitB»iv^whi*ei*  kc^iiMBiflrepre^ 
tented  to  have  hetw^mtMti^yklABuobmM^^fd 
*  s:lMtp«eath&4Biitti4«B^«>Ml^r 


soheilor/ ""llite^  latter' Wa  lt«lced  whethfe^^the 
brother  had  not  heldJiimself  out  as  the  agent 
of  .the  defendant.  To  this  question  the  v^itMfti 
replied,  that  he  declined  to  sloswer  it,  iiia«amdh 
as  he  believed  that  he  (witness)  was  hidnMt 
the  defendant's  a^^ent  ih  the  transaction:  l%e 
Master :ofth6  Rous  had  allotred  a  den]un^ei^tt» 
^^se  aijd  other  interrogatories;  on  the  grottild 

ofpmilegef. '     ' 

'  Mr.  Jame^  Fetrktr  and  Mr.  Stetftur  ^cfti^ 
tended,  that  the  information  required  didMMiit 
x^ate  to  the  professiohal  business  of  a  6<»EciMv 
but  belongea  rather  to  that  of  an  auctioneer  q:^ 
estate  ageht,  and  that  consequently  the  iftiti- 
lege  df  commutiicatibti  between  soBcitdr  -aiiA 
dient  could  not  be  claimed.  That  such  coiljatiKi^ 
nfcatidn  relating  to  tnatlters  not  coming  #iCllStl 
the  necu)faf  province' of  a  solicitor,  harihg  biM 
made  to  him  through  a  third  party,  the  pt^^ 
lege  wotkid  tot  aiHse.  lliai  the  solicitor  ij^ottld 
hare  "i worn  that  he  was  ^he  agent  of  thii^'fiii^ 
fbqdaAt^-'wh^i^as  m  Ms'  reply  to  the  B<^<^ett6k 
interrogatory,  he  merely  stated  that  Ee'%c«» 
Reved  himself  to  hare  been  sucb '¥ft€ttft. 
Wnmt  V.  WHdmn,  6  Madd.  47.  Thaf  at  all 
eWrits  the  ibferrbgatcHies  dioiild  hkvi^'  ^n 
ah6t^ed;attd  the  court  imght,  if  ivth0ii|liil 
Ht,  re}eet  the  answers  at  the  hearing* "aa^te 
i>e^5oroi^J^  v.  KowUnf  and  others,  3  Myl;^^ 
C^.  915;  Th^fbllbwingcase^lrerealBdeR^t 
BtumifeU-  v.  -LicMj^  '2'  Bahi.  fr  Cresa.  T49 
P)i»  lordship  itoDdarUed,  that  ^s  h»t  caibe^lM 
nt^ei^  b^en  simdiotied.l  situ^em  BitdMi^^ 
t  M  j7.  fk  Keen,  572 ;  Bpent^  y.  ScAilftiiM^; 
(theA!itt  cited);  7  Bftst,  m  r  ih'etmmgk  V.  Qmi^ 
kelL  iMyl  &  Keen,  98  ;  PoriAtcrs^  v.  Lowm^ 

trS;  Hin%y;CI»ery,lPhni9li    '•      '^ 
''Mr:\Va9ibk*f  iin¥Mi^.\^^^i«ifoyf((»r:i9ie  de- 
fetidiift  ikM^^ttdtied;  ihkt  \U  privilege  tirai'tMit 
6f  ib6'  cUeht  ^nd  not  ^f  the  sc^citor.    Tltt(^tiMf 

gaKtiM  itit^Mgated  i6^wete  ednaieeted  ^Irfft 
e'  HV^HstiolnAi  btiJ«Ms«<or  a^%itor,'ah1ifthte 
fhfe'timuegi^'^pib  Mxr  liefndv^  by  lh6  intefvl^ 
6bit^ra^ih!'tMHIy.'"'l%ey  rested  their dbqftte- 
ment  upon  the  authority  of  the  above  caM> 
ihdf' eKfed  in>ftt«i  v^  iVi*,  1  Phil.  p6.  • 
:''Mh  Ctt^^^a^bi^red  f^'the  selieilKri*.  • 

^'  ;Cot3p»cik|rt^  towtiicb>couii^ 

itttini^tion!Jb'et#e^naolibitotsand  clkiMa  'lire 
ttfiVn^gdtf  is  ft  q«ef»iM¥  df  great  nicety.  '  Vlie 
py^ur^c^ie  ^'^omifs  el^rly  witiun  the  «rM; 
otherwise  it  would  be  impossible  for  a  itfiSftittii^ 
ih  hli^'brdiniit  thiAadioiis  tt>  atesr  ctMr  cd  Ihe 
miAtei^'whkli  bight ariM.  His  Lohisfalp  duni^ 
ll^'tW  (^qttMoft  u^  tonnAelatioa  of  ilia 
#^}«0f  thiftrattinibtidtitfr^lating  to  thoMfrbf 
4^  btbpmy  aad'thif  Bj»plieatioii  of  the  pilrdiiM> 
money  ;aiQrd'trafi/  of  opinloft,  ficxn  a  long  ptoa* 
fc(BUi0dal  >tt^iMA^,  »tft  tins  barineas  wte  iti-^ 
ehnttd'in  the  ordiriary  Evocation  of  a  solidtefr  i. 
^bd^ueii^  ail  dommunications  respecting  it 
w^  prtvtegetf.  /  Tlie  point  then  remafaiiiRgfor 
diiteussion  Was,  Vhether  this  privilege  was  eli» 
iMt^  by  correspoi^ing  through  an  agents 
The  ctoe  of  Wqlker  r.  WUdman,  (suprdj)  de- 
cided the  contMry.     It  wa4  quite  clear  that 


Omrik  ^Weiu^nfaiaWlliJ    Wii  flhu^Ww-ft^to  Bruee. 


lyy  «di««t  thtWBk  am 
MimtioiiB  ol  Ae  dmmU 
M  muck,  wore  411  tUr  iiyii— wi  pgiritegcd* 
Hk'lonbkipmaildiioi  givA«i4>BflDlm  4m  Aa 
vintt  might  bsiw  benife  Be8iilttf>tfa»iiifeemH 
lories  faftd  been  ^  to  tlw  ageoL 

C'of^Tmiref  t.  Pltm^i^.    Marcli  25^^  1846. 


ABATBMBKT, — REVIVOR.— CoisfTB. 

JL  miit  abated  b^  the  death  of  a  fforty  c99!Mt 
be  revwedfar  the  reoovery  qfcoste  ahne»  if 
ihey  hose  no^  been  taam  fretfious  to.  ti^ 
abatemeut^ 


In  NwremWr  kit  theUl  in  tkk  ci 
^MDiMed mKh eosn,  tat prariotiBto the 
hmag  taxed  the  paitf  entitted  t^  nonn  thooi 
^aed,  wfaeieapon  «  biU  of  Tem«r  wm' filed  bj 
lam  penoml  fepnmotaiavt  tot  the  poiffiiBe  of 
-•htaiiing  payiaeot  of  then.  To  ikim  bitt  apte 
had  been  pat  ia,  npfakh  aov  ^ioae  xm  for 


Mr.  JfeiiaS  «ttd  Mn^Heiiti^Ntf,  in 
cfHw-plea^  contewdod  tfaitt  It  bed  hmfS'  lieaa 
^thscetlM  praoticsB  cf  Ae  eoort  not  teiftHoir « 
liii  <rf  nvfror  to  be  filed  lisr 'coete  dDiieg^fiieu 
IB  ceHem  emepted  caete,  as  ^^bere  th^  hn^ 
keen  taxed,  er  bave  been  avderad  tibbe  paid 
««flt  «l «  pntieiUar  fund,  or  a^Mfe  tbey  wtn 
%wui  aa  part  of  the'  genend  Mkd,  m  "wbtavthe 
Wft  bad  been  aetdad  by  Umb  Maeter,  bi*  tbe 
tapoit  had  set  beea  ^gaod.  'Hief  cited  Jtipp 
▼•aaerMp,5Mad.^«t  WMie  r*  Hmymrd,  t 
Vaa.  S.  >adf  s  ffaaf  V.  ArM,  1  Bn>.  C.  C.  43S. 

The  praetioa  waa  aiiaio|^t»iM  to  tbat  after) 
tabare  it  bad  been  hteld  tiiat  an  ekoeolaon  for 
••Dila  alone  btfiore  final  judgaaeait  cooM  not  be 
^BBlained. 

MK.J«s.iPtarkBr  aad  Mr;  O^MMfaM,  cocftt^ 
«ited  Mofffom  r:  Semdmrnt^,  8  Ves.  f  9S. 

Tl»  Fiet-Cftoaeiaar  Bttd,  that  averahioe  Ae 
tune  «f  Lord  Camden  the  itilt  oif  die  90tm  bad 
been,  that  tibiU  of  rmvor  ooald  not  be  filed 
for  coats,  with  ecrtain  «!X£eptiott«.  The  argai* 
menta  that  bad  been  addtaaaad  to  bka  appHed 
more  to  the  propriety  of  Hhe  tvis  than  ta  the 
fustofkaexitteaoe.  Tfaie  nde  bad  >eoAie  under 
the  eonaideralaaa  of  Lord  Longhboroagffa,  Lord 
Mannera,  Lond  Batborat,  and  Lord  Bldon, 
aveoeaaivcly ;  and  it  waa  alao  bad  dovm  by 
Lonl«edeedade,«Q  his  Treatiee  onAeadiiig. 
in  laao,  it  waa^onaideMd  by«ir  Jbfin  Ltaeh, 
-via)  coBfinaed  the  pr^rima  deeisioaa;  aad 
aoer,  so  yeara  afterwania,  it  came  befinv  hbfi. 
%e  mactic^  aaid  bia  Boaoor,  i»  too  crtRmgly 
Ind  idoaw  to  be  qMaiMMed,  and  the  plea  mtnt 
tberefimbaaltoivad. 

w,  iM^Bumi.    Match  M,  isdfia 


tie  peiitiom  fv  At  beOi  kemg  t 
tik0«eaKan2t4tf  iAeinsywafci/MftdSrteifofib 


the  eieUuie  Under wMchit  i9§kna^mk9i  _ 
\U  to  be  9aidt»a^i^miy  qf  thfdb^eoUm^ 

prenaea  ■cue  eeaafla>»ta  aap|n  vi^pea* 

A  ueQCi^D  Was  presenteo  in'  Ibia  'iJM  oy  €civ 
tain  directors  of  a  compatiy,  "in  #hOie  vamea  s 
turn  of  1^,«MW.  bad  hem  depOlihefl'^WIftr 
Aecotmtant  Gttwnfl,  pnftrertanttof  tbeatai  ^ 
orders  of  *  ^Rrliaibenft,  fot  jiayuiaBt  "to 
nominee  or  such  vnm,  tm  piyluefbini 
Bpcafcei^  warrant  of  tbe  peStion  for  Ai^fffl 
bemg^  'wituch  AW  u. 

nlr.  Jnotittiffuef  wf  tne  pfliuoasfty  tK8  VBB 
statute  reguired  the  appT}<^atioBli[^  be^pijiiBik 
joriiy  of  ifie  directors,  aiid  oontiMnpiated  osr^jt 
payment  to  fhcm ;  bat  the  lifeiit^df  ifiiO  IM|» 
had  dedded  thift  the  oi^er  might  be  nNde'ibr 
paymecft  to '  we  baiHcerB  of  a  company. 

The  VUe-CkaneeUot  said,  that  if  the  ^ 


JU^U-WAY  JOJBPOfllTS. — PAYMBWr  QF  MjQNJtY 

OUT  Of  CQVm*.  ., 

4^ihe  appHtieaiOH ^ Hbe Jfrigelfo»y  of  arnO^ 
•ay  eeiapaiiy  Mohave  %  gmtn^  m&nef  de* 
pomted  ^t^h  me  Aooomikmt  ^et^ai  pmd 


of  the'direcftors  to'flke  pa^m^snttoa  third  pailhf 
were  dtflyreri<ied,begidnottlfirte^l»au»<iag 
be  any  eT^ecflon  to  rae  ordttf  vtiii|c  ao  tiaaitL 
,  Re  Sft^eJd  Bailtoajf,  ^  Uhxf^li  27,  1846. 


aoMcifraai  ai^b  rCM«KT.r^VMi4<CY..«^rvw« 
—  M9RTQA.GS*  —  9^vm  low,  4ncacn»'-?— 

■vA^asva*-  ,.?  t.  ,.....- 

ul  spgoitarj  a*tt,  aa  h  laf  1  iwaaidyi  rf  ly^aoMy 
t^araat  Iraitof,  omimB  pmymmi  ^iepmmp 
duif^  .aimses  a  Male  qf  otf  ike  atoch»  imo 
sale  hatmg  been  aathonud  bpikewiU,}  emd 
far  thatpwrpostf-coMteew^u  peeoef  efwOar^umf 
to  >6e  eaeoaited*  the  twtdtafwkiek  »  to  pmm 
Q^BMokciterpaeeeMonitfUiefimdypart^ 
mUtk  ke  imdfi  or  prq^mses  io.  Jaad^  «a 
mortfage,  retawmg  the  haimtee,  jor  \  th§ 
'  greater  poTtvnM>  tf  it  'ifar 'Mf'  teeatot^aarf 
chargae,  ordered  fa  ekow  ^oato  wkp-J^ 
ehtntWnot  be  tirade  df  Jke^roMg-aiepawd 
biSnff  had  to  Oke^oase  faiode  hg  Bu  aaaiaer; 
and  the  sait  hatnag  been  sfiaft/ala#*fly  4 
ieee   against-  thi^i  ' 


This  ^vas  a  bin  IHed  a|[atnst  the  sole  1 
executor  and  trustee  of  a  \dtl,  and  i^j^^amAft*! 
solicitor^  Mr.  George  "Price  Hill,  of  Bit^o^ii!^- 
ham,  by  the  infants  interested  nnder  &e  wtt  uT 
the  testator,  praying  that  a  aam  of !(/.  per  t9Mt, 
stock,  pan  of  the  estate  of  th«  teMt6r,  In 
whicb  the  infaht  jflahitidl  weATe  idtgi^atefl, 
mi^ht  be  replaced. .  'ilie  an^er  ^  thie  Oeftnd- 
ant  Hill,  admitted  the  sale  of  the  Bfddk  hy  Ilia 
advice.  Bjr  the  answer  and  by  the  eride&oe,  it 
appeared  that  the  find  bad  niit^l^eefl 
according  to  the  trusts  of  Ifcewip.'  T  _. 
tlcular  mode  in  wbich  k  had  'hte6  €gdtti 
is  fully  stated  in  tlhejadgmefilt.  '        '     -*  • 

Wr.Rassai  and  Mr.  GoodH^'ftptNtoM  Sir 
theplaiiitifts.   '      •■    '      •  »..,,.... 

Mr.  Renshttw  appeared  Tor*"the'  dtMinntot 
Gosndl,  the  executor,  atfd  ytit'.  tW^ytnayWi 
Mr.  Rti^  ibr  the  deftndant,  Mr.  6.  F. 


c^M^Ugm  Xmiyrer, .JkmwMto be 
a  tnittse  .nodn'  a  iwiner'a  w^  .0^  a  som  of 

fer  ilw.  Jbcnafifc  of  t,Wt.  Gonidwio<»  who  we  i»- 
^t8,-rfow1%  lor  tli«  benefitoC  iiii|>am|ier' 
«MM.    .The  «bMk  ttande  in  tJiie  iMune  d  the 
teitatQ^  4Mid  is  beqanAed  to  Int  aole  acting 
cxeoiter  and  truBtoe  far  the  bcsaefit  .of  the 
chUdrea.    !£bB  h^qmm  of  the  atock^for  tfaie 
pnrpoBCr  iaaapcieifiG.hai)aeit,.aQd  hat  been  a9- 
aeoted  to.  -.1  mmut^  vpon  the  evidence  before 
tte,taQiMader4the  lEoat  Aa4sed  and  the  fiiad  ai 
«lear^e«6e|it  that  the  lewfdii^.^inoaDtuiig 
to  12.  peroantv«diuGh,ai«kai,die  aflaauataoine^ 
thuig  leea  than  a^,  tbas  «ot  at  tfaie  tUae  been 
paicL    Ib  thia  afeate  of  tbixve,  the  old  man,  the 
tam9t,.mmBm  fto  duve-noeivcdtha  .ordinary 
appUcatioA.  fx^on  th^  X«gacy  Daty.OQBce^  as 
I  collection,  the  siiv^ect  of  tb^  doty,  and  to 
hare  consulted  Mr.  Hill,  a  solicitor,  upon  it, 
who  advises    hhn  to  seH   the  whole  of  the 
stock.    ,Th{  wsll.jppre  .no  authpi^f  for  that 
parpose.  1%9S  ad?ice  was  plainly  uniostiiable, 
awl  lauat  tilUUniMr  tiiiii^tfMiilM.   'VMIiaps  it 
o^  tiM;1wy«1>e^«w«ofig  M  «^i  Wt^Mvise 
the  sdfiof  a  «peci6e  pait  of  tfie  •atOcArto  pay 
«i»^diBlf^  %«li4sri!iat-ofa}eQ^  aetlaWf  not  so 
WMh  as  16L*  -emM  hmm  bsas^anlBi*    I  am 
boimd  to-attribiMe  «5  Mr.  Hi)l>a4gMNrM(;re  of 
tibs  lide  to^tlMiatoek  aiid  of  theMmmaiMiees, 
«d  aiap  w  InaasHsdgs  «f  ^d»  wstam^of  the  ad- 
ntahe-^nwi     Icttawt  -upon  the  WFidawr  be- 
fore me  aiaaAe  -to^^^ikc  trostea  a  aaiicient 
^■toarfedga'or  intem^iaB  to  have  anaUed  him 
to  jqdgeiriMrther^flie  adfioe  ^'en  »as  lif^t  or 
^toDg.    Tha  tnistea  foUows  the  advioa;.  Hill 
ttaiea«a  Uaak  poviserof  atfeonKfrtobe  prepared 
hi  ifMPodr  of  his  laadou  agedt^  Mr.  George 
South.    It  j»  sent  >  dowm  to  Uill,  who  j^rocures 
itsaaiittitMB  ^.v^  tnHt8es,Aad<thefiaaod8  it 
hick  ta^Loiidon,iriiare  Mr.  Szaith,  (ths  ^ent,) 
nader  Hill's  direction,  acts  upon  it  by  selling 
the  stock,    and  .paying  the   clear  mpceedfli, 
toomiiijQg  to,  ^901.  s^w^  into  the  London 
rapkipg,  hpuae,  to  ihe.  rcredit  of  Mr.  Hill's  ac- 
€oaat  wiib  a  country  Imnk,  l^y  which  the^hole 
of  the  desM^ .  prpduce  of  the  sale  finds  its  wa^ 
^to  the  name  and  powe;r  of  Mc.  Hill«  aud^  in 
%^  com^  into.  his.  iiands.    It  is  unjieceasary 
to  chafa(;te«ze  such  a  Ifansaction.     But  the 
nat^  dboes  no^iifes^  here.    Mr,  Hill  afltarwards 
deal9  with  the-  money,  —  substantiiUly  at  his 
|)nr4*-4)yl«odi«g.iti  <>r,  ;tepwa^tipg  himself 
to  hava  lent  .iw  nyion.  some  aecurity,  which 
^ottULr  a^  I.  cailect  it,  ,ha7a  }>eea  of  apun- 
•wsaatahle  or  improaer  na^um  even  if.th^ 
«4fl  bed  juvikm^d  ^e#of!;k  to  b^  sold.    JEle 
^v^ppHoB  grossly,  or  rc^aresents  himselfr  as 
bannghhnseUgroasljrjiuaapplied*^  sopie  o^ 
^ter,  ^istlMV}  part  of  th^  mQney,Md  eWms 
^  ^  aea«^  atL  the  sesU  M  bciiw  due  to  uiir 


aitiiBStp  of  aan 
.with  pait  of -whidi 
hiiwiiiiiillyoBtMedtothefandiceHW 
tOida  lie  fMBpaitts  and  loumm 
to'Jba^eieoBftedlBf  tbetniBlBa,  a  sssfesae  to  haap% 
Hill^imeepMt  flf^teaetnaaaetiona.  Wiut 
wDttid  haiea  bowl^n  xigbt  mode  4if  riewiag  'm 
liealiog  with  xooduct.  each  aa  thia,  had  ^he 
trostee  beea  a  person  of  education,  or  a  mam 
capidile  of  {Hfotectiog  himself  I  need  not  aigr* 
Upon  the  eaidaaoe  Jiefare  bm;  I  belieire  that 
the  tnutee  here  was  a  helpless  and 
iastmmeDt — a  mers  inatrnment  in  the 
ef  Hfil,  without  asy,  or  with  seareely  • 
jwdgment  or  volition  for  anv  efieetusl  or  uaeM 
purpose  m  this  matter,  tlian  the  pen  wilk 
which  he  was  made  to  sign  his  name.  As  bm 
aaidof  o(fter  peraone  in  aiher  saataaoBib 
the  segaet  Ijisfe  a  paafessioDal  buhi  ahoaki  haro 
aa4ond«otedhiiBaelf;  as  only  aquallad  by  aha 
wonder  that>  as  he  bad  the  means  of  preventing 
Ihislhem  bsiog  iaiaighi  nader  pabfa  aham  er 
tion,.  he  should  have  allowed  it  to  fa>  toMh.i^ 
the  world.  Neithasof  tha  parties  to  the  caoae 
has  made  any  ap^ioaiiQn  i^inst  bin.  I  aea 
no  i»ftsonior  aui^^big  that  Hill  woohl  hav^ 
been  unable  to  satisfy  the  pecunlanr  demando 
which  the  phnnisfii  have-vq^  4m,  sad  ft^heen 
anaewissaiy  that  the  «aee  ahoidd  have  eonie 
aeisre'^ie  eoart*  iiiifoirtBaMeiy,"aawDaBr,  it 
baa  come  before  the  court.  ■  M  »  naw  hefcne 
aM  jttdiQtollir*«ui  wf  aadrntandioff^f  thaAity 
lioen  to  mm  psimakni  and  ta. 
hihitiflse  fonimiing  itaa«ot  t 
thing  beyond  a  mere  imtfrraf  cival 
if  asohcilav  by  tta  aunduymeatpfufessioadlyy 
an  ^e  behalf  of  an  agnanmt  msti,  and  if 
jasaaaof  dbe^oofidancejMaaedinhhnby.tihat 
cUeot* andhy  meaaa-of  inftsrasatbn  gmeufhiBi 
fay  the  eliaoit, «  enahhid  toj^oann^  and,  mm% 
those  means  for  the  pnrpose  of  aoqniciag»  idaaa 
Wthem.aeqiufe  fraM  tfai  dientJhe.propartf 
of  others,  fcr- whom  the  «hsnl^i8itaaatee»«add» 
adioai  heMansarerafafe  for  it,*T-Ttf  the  solieitor 
thttsaoipms It,  I  do notjnarely's^yundalf t« 
nqpastly,  nod  ism  an  iaspoaper  pacpoee,  but  Bi« 
OMUiner  (wiikh  theaolkifttir  awst  haw  ksaaiLJto 
ha  improper  and  4ia6niv-*€or  pnniosesrwhich  ha 
BiustrlMffe  known  to  be  .manitwliy  unjoalii^ 
iable ;  M,  having  done eo.  te  aatidtaraotoalif 
dttta  misappi«y  the  propei^  ao  andukraoquiradt 
and  if  theparpase  for  whaoh,  and  the  aanaar 
in  which  he  aonasspplies  it,  is  to  any  antnt 
aiibttaatiaM|r  lor  hia  own  pnvata^  adaanlagnnr 
pro6tc  aadifthe  cltoat  thus jKlyingitipan  the 
asttcitor,.ia  a  penan  by«dttcation.nnd  sliiiiaa 
aofncapahfe  of  iaratingananwctastiaiateflf  tin 
ptiaprialy'OrifltpaaiMriety  ofthaiothsr'a  .aoftip  ag 
>aJieanhstaatia%supeiainstnimuiil,aad  a  laaigi 
machine,  in  the  aohcitor's  handle  need  by  tfaa 
aolidilMV  aa  l.^0b  aakU-^i  am  «at  .yiar 
pared  .to  say  that  anch  a  profoasional  maa 
ought  to  remain  a  aolkitor  m  aay  eanrt.  Aa- 
4ttnitng  the^act  of  aoquuing  ptop^ty  ttnte 
each  menmataneea  not  to  amonnt  to  an 
indictohk  nisaavi,  I  do  not  see  aw  aihar 
iaason.agaiaat  Ube  -aubstaaliai  npphcahflilar  to 
hioaoCaiaan^avterjaB*  mare  oadinariiy  aad  h^ 


m    Superior  Caurti  s.  Bo^q^fM^^Vor  Kmffii  J^i(:^Cf^iii^,JSr^f^^ 


ni]]iiirl7ii8ed  iajiW6dic$ioiia.o£Afd^fieriptJMK^ 
from  this,  and  which  I  need,  hot  epec^fdiy  lezf 
press.  Being,  to  my:  great(  r^it^r  ;U?W>Tj|Mt^ 
say  that  the  materials  beirqte.m0//do  not.is 
a  probable  ground  for  ^prehend^' ^e  aup" 
posed  case,  which  I  have,  bee^  ^gi^ptioaiA^  U^. 
be  Bubstaotialljr  a  correct  d^§cnptiw>  of  .1)1 1:- 
HilUs  conduct  m  respect  of  t^  6^L  atQck^.ai^ 
Hs  produce,  and  therefore, ioj'([|Qe8tiomng.)tbp 
propriety  of  the  cohtanuance  of  Alr<  Bill  as  as 
officer  of  the  court,  I  should,  la  my  jm40WQV 
considering  the  nature  of  the  case^  beid^^rtiqg 
one  of  the  most  important  dutie|9  belonging.  tQ 
the  judicial  office,  were  |,ndt  to  order,  a^  fdro, 
that  Mr.  Hilt  do  sbow  cause,  jon.^ome  A^^tuc^ 
dtif  to  be  now  fixed,  why,  liaving  rcigard  io  Jm^ 
answer,  and  to  the  evideno?  in., this  cau^e,  JEus 
name  should  not  be  struck  oflT  the  roUo£;$9^ 
tora  of  the  Court  of  Chancery.  If  no  other  day 
is  asked  for,  I  wiltnx  theaecon^^ayof  £a^ 

Goodman  v.  "GosiM,  Mardb  6, 7,  &9,  184^.' 
Lincoln's  Inn.  -  — 

Qtuen'9  ISoirt  9»rt<i<  €«tn. 

Vfin  ANDOCGUPATION^^-TnARLYTBirjLMV. 

Oea^MtHomand  the  mere  payment  dfan  a^guot 
portion  of  an  ammal  rent  at  the  expiriUion 
qf  u  quarter^  ia  not  ntfidmU  eiHSeneeo/'a 
yearfy  tenanqf. 

This  waB.«n  «e^ob  of  assumpsit  fHr  thej  Ul«' 
and  OGcnpaiioqB  of  » wanihoaflis  and  dteniises 
witk  tiie  apptnrtenandis,  tb  which  the  defendant 
pitaded  the  genend  issue. 

▲t  the  trial,  before  the  npdetiheriff  of  Mid- 
dleaex,  it^afipctred'tftiat  ^e  defendant  Vas  a 
inage  majmfactnrtr,  and  that,  at  Michaetitaas, 
1844,  he  had  laken^  {or' the  ptrrposes  of  h^s 
tr»4e^  «  voom  in  a  jamMxMy  Mohgiii^  to 
tke  plaint^,  upon  the  imderstanditig  that  the 
latter  would  ramove  a  partition  which  Separated 
tho  room  Ammm  a  granary  ai^oining,  tMt  he 
would  give  the  defendant  possession  of  ilie' 
gradary,  and  fwuld  make  sttbh  imprbvemet^ls 
ialhe  whole  aa  would  render  it  suitabk  for  the 
defendant's  men  to  work  in.  Before  the  ar- 
rangement was  eempleted,  t^e  defendant  asked 
the  plaintiff  what  he  would  M  the  room  for,  to 
whieh  tiie  latter  answered,  ''10/.  a  year,**  but 
that  he  could  not  let  the  granary  also  for  less 
than'«30/,*'  The  defendant  then  said  ••)0/. 
waidd  not  i»ake  the  diflferenfce,  as  tlie  room 
was  uaekas  without  it."  At  Christmas,  1844, 
the  defendant  paki  7/.  IW.,  the  amount  of  a 
quarter'afent,  at  the  rate  of  30l 


settNq[  a^StHa..t^t4t,  aiidL^ri*  Mw^ittM 
coiitending  that  there  was  am^'  lesMe^Dtf  M 
•WP^l^  tha.|i9fi(9Nji|»aRinp^iaaill|t^4Pii^^ 
femLtbi  r  eiM^tfamfl}  0^ 
ihe^A>lq^cii99imrmidtAifyipB:^^ 
dlkmfit  iiop^tiafi  fp^nn  apwalftnfcml  l/^fa^M» 

iqM^S'  Ww«4^iii^«yim^¥.  4MM»'A%«ia 
88»  is  j^aftiTOabab]feJpfiaiar»itt»aiif«fa^ 

t^na|[^yMMai4fvithtf»9iyian.  >v.tto*^on:t/' 
.  1m\ cQntfdyvco;4eiide4  Miatll jfidloptap 
p^r  thai  tl|era/,«af  ^y«gi!6iBinent^Hlatfiiet7M 
a  yearlv  t^tianyy^^ud:  (l^lh^,,Wr/ttMt«Dtt 
tittle {^favw^i^^  to  support  the  verdict.   . 
;  J^iUi^ma^X.Mf^'wfifimm^ 
7^  {0#.  TOArB9t.proff#.lo«te»aibMaiit»iL^a^ 
ac(»iunt  Qf.Mkv^.p^m  U  alil>  aadllhew  ,iaa  n6. 


Bulo  iMwwintrt 


uC^ieim^t  T.  9ff*eet,umKJ>ilhtm  1844. 

me;iys  an  m»^^ 

,    9,aff^^9uciAfi^u4e^qr^f9m  ^fM  ^^fh* 
„  »/ mope*  <^,<^-e(^,^u^ 
^o'^p«eia2^/i<»fP0i^piof<^.^^^  lie 

\     thoufh  there  Jm  H^  |»1g  Jfrnft^Ofye^^kl^ 

6<Miy  «litetayed{^iailie  )W^^^^  r*' 
'4n  4n  ««t}on  «f  Aebt'ld  f«to«i^tM'kattler 
rLl5k.y  file  dii<ftndii6t'pWifd«d''bi«'^iltfha^ 
from  Ibe  cauaicrolF  iMtidi$  tifidei^'i^  ltlM»cii 
Dcbtdrti  Act,  (r&  B  V«t.  4ir^iio)y«'Ty«ai- 
tiff;  hf  bis  reffioattotf,  th(v(M^%l^  wtefiM^ 
upon  whieh  Isitae  Was  Joitfe*."^     '■       *   1>   - 

At  the  xM  before  tU  «M«f  Ji^erifir  MWd* 
dk96x,  k  aj>peared  that  th«  S^f^H&Atht^him 
diseka^d  unde^  tife  IhselHretll  Aet;MtAI(ft 
plaitttiflPe  naoie  waa  i^e^ff^  In  tkd  VHedtts 
as  «'  Mra.  IsIe^^UneteadMif -*  Mrs.  Ut^Um,"^  M 
the  debt  was'stated  to«b^3l.,  ii<»M<f  df  fi.  fB. 
The  under-sheriff  kft^lt  to  Ikef  j«ty  W-iaf 
whe<lier  the  misdescription' ttr^  fira^'n»itaiDe 
or  frauds  and  the  jury  h^isg  fouMlitiiit  It  wm 


iS^A^nJ^n^T^  ^^'^  F)crai,num,  a  mistake, fe-veidlcii^dd1&^«i**e  plab- 
^^  .?^P^.^^^\  ^^^  "y  «^d«nc«  ^»\  tiff,  and  liberty  reserved  for  Afr*  deTetiaMtto 


nvenakowingtiponwkat  amount  it  was  paid. 
PtMsaasion  of  the  granaiy,  however,  never  hav- 
ing been  given,  and  the  promised  improvements 
never,  having  been  made,  the  defendant  qUiUed 
the.  prenuaea  at  the  end  of  February^,  1845, 
Thia  action  waa  biwtffal  for  rent  chinned  to  be 
dne  from  the  defenjbmt  for' a  quarter  which 
ebpaedafterthe  time  when  fie  had  quitted  the 
premi6ee,'b«t  befote  the  eafpiration  of  a  year 
mnce  he  bed  entered.    A  verdict  was  found  for 


tiff,  and  liberty  reserved  fof  dkfr*  defeiitet  to 
move  to  enter  a  nonsuli,' k'Mle"  gM  terhy 
beenigraMed. 

7%onio«%h6w^  canae,  dmlktM^,  fbak  tte 
idefendant'^as  not  ^s<fhahted  Sinn*  tU^dekt 
In  cdnse^uehee  <tf%heittiemon  latt|i^«eeliedhik 
ofadiMtff  3l.'dttlj^,  to  tititiee  tnU  gl^^by 
the  mteot^e^  «otkrt  ^  t)^  ttlaiktMrbf  fte  de* 
iendattt^  a]f>t>H^^'^^^  ^%lMelkdt^;  ae  te- 
qsfeed  by  flMK  7m  eMidta'of' tfw  Tift  S  Vkc 
-  U<K  whc^  the  df^  ateonlrtVB  to  5L     The 


thfi  nUintiff  Knf  \^a\a  "  j'"****^*  v^  "t""  .     c.  110^'  Where  the  debt  ateonirtiB 


emrsinlhe 


.i»<.^•>v;\-  M^^^di^^^ik^-'doStifirl^Mi^^^ 
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icb«didB^WMli!|iai^4idt  biil^'fHMtf  df^blMe  j^Mi:lih  fe'fl^v^liii  tt^oi-lfft  relation  to  tlii« 
_..-:i,-^ — ^^^^i.^.   ^^^^-^-^^'^-^^^  ^^^^  dii^^iofi  6tStt6^'6rd  It  must  be; 

tt^ettitoed'thiii- tft^  teg&fetiii'e  used  these  words 
Ml^cdlV/^^Wt^t  the  i)reci8e  limit  of  error  is ' 
bBy^d'^^tech'the*  mii^^e  iakould  be  fatal,  it 
ittk^  bte'diflieiilt  to  defhi6  acCiirately;  but  thertf 
irftfo  ^IfflWhy^tf  aay%  that  when  the  debt  IM 
1^' irfi^ake '  remoVefl' from  one  class  wher^. 
npfkM  pofibe  &  rcquh-^d,  th6  case  is  not  within, 
tfce  Jrrotcbtiota,  attd  coriseduently,  ho^vever  in- 
BOcetrtljr/ihetnwtak^f  may  be  tnade,lhe  defend, 
ant  is  udt  to  W  discharged',  t  think  the  assessor 
w^  right  ih  holding  that  the  plaintiff  was  en. 
tiiated  to  recover,  although  no  fraud  or  culpable 
tfej(1ijfeucfe  or  evil  Intention  was  used^  and  I 
ifit^t  consider  these  Joints  to  have  been  left  by 
bfrii  tb-  the  lurv^  The  rule  must  therefore  ba 
dischirged;^     '  /,  . 

'  '     ,     '     '  '/  -.'''[^  ■"     'Rule  discharged, 
Hoyles  v.'Biore^lhehre  Parke,  B.,  sitting 


itollgaim«n^iidf'    Rb'^ned>i2«^y,^€h)f?r 

*JBIngviN43Cyl8pUii  ^-'=''   ■''>ii'  ^--n --r; 

viFtf  }Ki<&»iUi|iiui>^tAt'ef '  thto'^Me. ^  ^ '  Aw  <tlMf 
jpgfUtiiKe^  fQdtid<  «hit»thie'<dn^^an^e  ff6ti(l' 
flisMtf'Widc^vithkii^ffeildi  t!»i'def^nds!nt  b 
disbhmttfroiilk^^d^liii  >lt^fhe  dttiybFI% 
ifbohw&^ooiiittto^^^Wtiedtd  ei^dltofs;  and 
ifthfeifc^r^iMiM^Oira  i)ft%ul^^  th^e^^tiould 
ke  iki^ipEeaiibxpte'ihft^otei  to  s^lfhem  a^di. 

V.  Nidbton,  2Cari  &J9;  (fid ;  Ri&vei  ri  Lark- 
hett/'^B^iL  C.  »i4  i  SMf>ev,  G^e,  4  (W& 
B.4tiyJ\6rvi$  vi'Janei,'  4  Dowi  B.  C.  610,*: 
£oydblfm>afttfH9Niipy^i'2M.&*W.  ^1-       ' 

.  P(irlll?,.B?/fall«r'atiitii(if  OJ^fack)*    Ire^et 
thatliiho«ddflMW'*i>debidtetke\  *        ' 
AiB  eaw.  tiliilhl'to'  o^  df  Moic  n6vfr1ty;"afnd 
should  Wf^  iiifel^d  tid  b&vii^^  had  it  kii^ed^ 

ittfaH  t4urt^«[rtie«uitf^itt   " '       

so  small  tliat 


{ftieeuitf^itt  'dt»pti|r6;  hef^e^ei^,  is^  alouej   .Michaelma8»Tenii.  ^46. 

1  *ftltttilwfllift^«6?piit'khfe^ffi6«  "^f^i^-^  :^:wmmh^^^»:*P 


to  liinlMrr^^et«ie&e.  llie  description  of  the 
crediiot  and  ilie[^4iUfcinr)Q^t1^  ^eVt^dnbt 
seem  to  stand  on  pK^sely  the  same  foot- 
ing.   lYith  respect  4A)3A4^nner,  the  ques- 

have  tfie  effect  pf  nlis)eading  ^he  creditor.  Iliis 
yM  dltocPte  k^^ipittir  c^se;  tfMeFthc'  1JW\)!^4, 

JwnW;  afV*We  tb  ite^skft^  'i*a«?e;^p:'  20, 
m  tmete  ^\ate"bi[tett  'dd^^  1h^b«i^  ekses. 
^keii^1fo^afe^IMiint  W^M  be  di^chareed, 
ira«d^c¥)i^k)«i;'aHhoiig!)  titft  fi'atiMld])^  was 
yet  such  as  was  ciik^lated  id  tni^leatf,  ii  t^*un- 
opoMsai^  (Hjk  inqti^rc^'iop'niyvjudg^ent  ^9et^4bt 
lioteed)iipcte  kky^  nitdei^iiptioM  Vof  ^the  tsame 
of1h^JMtt4^V^  Wit^  ie0nbW)th^  tilBwni^ion 
of  the  amou&tv^tf  d&tj  t!)k  )d3ra>s^tim;^or- 
^1»RW4iggjwi*u*?  Wr|}:oS  ^  Sr.GwMik,  np- 

f.JM' 


4l»*cifcO*AdY'fcf  frKTltioK. 

.  /TAorc  itn^ninaN^fram  M  in^henfs  sckeduk 

n«^  SfSAtl^.pttitisDiii^  thk«(nu«  ibr  pnrteetion 
from'  process,  under  the  stat.  T'A  »^\lit;  c:  96. 
%  ,^tiW  Wtf»*a?4  Ihfrloikpriog^aitegatiDtt : 
-rj  fha^  youy  l>eUtio»©r  ii  demrona  thu  ha' 
estate  should  beaqministei>e4  under  the  dime-'. 
tioh  and  the  protection  of  rthishoiMNireble  eonrt;' 
Btd Ibal  be  \eplj  brt^vea such  eetftte  is  oftke 
value  of  mT  att^  >|f^s^,;ipntoeiiiiiberBd»  and' 
beyond  tk?  Rjalue  of  ,|ifs  reacw^appftrel,  and 

^, ,  at^er.ijAjchj  yo^  li^ti^Qn^T  in  .autkoi. 
P.?f^  te  .^^  W  .VWift^i  wd.  that  (iie  8am> 

^I*l^:pm9um,8pfc>^>^.n5t,p«^cfly.^ 

half  9^  ^  cr«ditfir,,ttet  t^  iDsa-tkni: of  tke- 
^P^^'J^.  *»(  !f  'fas .  a,  ^iriati^ .  (xpok  tiie  iiam\ 


^r  4b^i  ix^i 


%Wpft^^f? jt^B^  f49b4i  .*fi  J/fefe^Q' 

entilled  to  the  bef^,.Df,Ae,,jact,,t«h^  ,thei 


«■ 


^  pTesjjribe^I^yj^artoif^^^^ 

-  -^p^fly)Wr^<f<w/&M«W(i•ai^ 

:on|siderc4  Vyjthe  cfrntmistioiiers,  v 

^tKAim  y«Mq^ni%?d -M  ^l^J^Ot^fsqaiai^yl^eiS'S^^ 


».?_^J^«*r^  «^^»?'™'?!*f'H*tt^#  force  >r^^  ^mmiftiJtl^Slmm, 


'.  w);r^.i^w  up«  "  Aiatti 


MimWfi.Pf^tmWSIV.f^wJi  «  f  d.*;  tbaftf  ^e,  Want, ^w"  a«owBd-;tQ  oi»thnl»« 
r,lW«WfJ?<?WM»..Wilf?P.»«iB^Jw^eVeiftJ»at  ^he.iwtitMUMWng*!^  npiQl  ilk 


a^iff^Sh  ta)ow,tfi»  ^  m  tto  md  jr6p»ty.  W}j«p  W  i 

loye  It,  and  *e  d,ff,p^BijpoW»  ieveMra:wiatibDer.xrta^ 

catttn^to*: 


Jjaft^.f 


gencc,or'eviliiiteatioa, 


¥*«^«yeii  allb^w^*  t bh^|.had>  propt^y^  fnd  tkeipetitioii  wm  ii 
lo  dwjido  otMPWwe  >  Thi  learned  commissibner's  attention  was  then 
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S^tptriot  utMns  f  dNirf  o^omAruptef, 


order  t 


<^ed  to  tlie  fact,  that^'ahfiough  tbe  prtition 
^efced  that  the  petitiontr'a  estate  was  of  no 
yalue,.  hia  schedule,  which  had  ako  been  reri- 
led  by  affidavit,  disclosed  that  he  had  good 
diebts  available  for  the  benetit  of  his  creditors. 

The  petitioner's  attorney  suggested,  that  his 
efient  believed  the  debts  in  question  were  good. 
But  it  was  impossible  to  say  if  they  could  be 
^ioliied. 

Mr.  CominiBsionev'  Gotdbowm,  These  peti- 
tions and  schedules  are  constantly  filled  up  and 
^om  to»  without  the  petitioner  taking  the 
troablB  of  penning  or  considering  the  contents. 
ii  the  petitioner  has  any  good  debts^  he  has 
gome  estate  available  for  the  benefit  of  his 
creditors.  Kther  the  petition  or  the  schedule 
IB  obviously  incorrect*  The  petition  must  be 
dLsmissed* 

hi.  re  Smith.    25th  March,  1846. 

UNCBRTIPICATXD  BANKRUPT. 

A  commissioner  has  no  authority  to  discharge 
an  uncertifieatei  hmiArsfifiim  arrest. 

The  bankrupt,  R.  Robinson,  passed  his  last 
ttjwinaliiun,  wad  Mr.  Coaauasioner  Qk^pkerd 
ited  the  tnth  March  ibr  a  neeling  in 
ir  to  hear  the  hiilsi'f»t*»appftcaliim  lor  a 
ifimtfe,  and  gwaated  him  a  pr«tecti«a  tv  that 
daf.  An  aniuNincenieot  of  the  appoiotment  to 
liaar tke bankrapl  on  the  IStkMarch,  am  hm 
agyliealion  ibr  aicertificate^  was  duly  trans*- 
nittid  to  the  Gaaetta  Offiee,.but  by  aome  acd^ 
deni  er  iaadvasleMe  at  that  office,  the  meeting 
wsm  not  advctrtised  ia  the  Gaaetfee^and  a^eabsa^ 

nt  meetiiift  vaa  appoiated  and  duly  admer* 
tor  the  26th  March*  but  the  bankrupt'a 
attorney  neglected  to  procure  an  extenaien  of 
kia  protection  to  that  d«y»  On  the  a6th.Mai«ht 
tbe  Dankrupt  was  taken  in  execution  ootoide 
IIm  Bankruptcy  Court,  at  the  smt  of  an  eze<- 
cntion  creditor  who  had  not  proved  his  debt, 
and,  at  his  own  desire,  was  brought  before  Bfr; 
Commissioner  Et>ans,  (the  eonmiisaioner  of  the 
dn,);  ii^  the  custody  of  the  sheriff's  officer. 
The  foregoinj^  facts  were  stated,  and  the  com- 
missioner was  applied  to,  to  grant  a  prateeting 
coder  at  thiasta^. 

.  Mr.  Commisaionec  Evanst  s^r  looking  into 
tha  Baaknipt  Acts^  thought  it  expe di^t  to 
asQsulthis  brother,  commieaioaers*  uid  then 
stated  that  he  felt  he  had  no  authority  to  grant 
Ae  bankrupt  any  protectioii  which  would  talM 
iam  out  of  the  cu^ody.of  the  sheriff's  oflScer. 
Tlie  bankrupt  moat  either  apply  to  a  judge  at 
tbambera  for  hia  discharge,  or  come  up  for  hia 
certificate  next  day  in  custody^  under  a  oom.* 
wssioner's  warrant. 

The  bankrupt  then  retired,  in  euctody,  bat 
«aa  broogjit  up  next  day,  under  »  commisp 
■boor's  w»rant,.aiid  his  eestificata  w»  gpmted 
hf  Mr.  Commissioner  Shepherd,  upon  which 
1m  fmt  released  from  custody. 

In.  re  BMnsau    25th  Mandi^  1846 

)^  (Bmet»i  Dietrittiy 

IMBOLVSNT  DBBTOK.— TSXimOVS'  OMTW. 

SemblK,  That  a  dator  who  V9xaHdus^f  de- 


fends att  ctctioH  aijtficvy  fne  ^esis  ere  wh 
creased,  and  who,  at  (kttkae  ef  fUmf  k* 
structiovs  to  his  attorney,  hmkHtatemik 
prospect  of  5eiti^  aMio  peiy  Ar  eos/i  m- 
curred  by  the  c>  e^toi ,'  w^s^kfr  ptipea$ 
obtained,  and  on  hetng  smmmmedmier^  (f 
9  Vict.  e.  irr,  IMhit^beeommitkdnn^ 
the  I  St  sect,  of  that  act^  fhr  homey  wifdif 
contracted  that  part  ef  tkejmiymeni  dUf 
which  consisted  of  the  costs,  wMMsOtreetot' 
able  prospect  of  being  abts  to  pay  it,  netmlh- 
standing  there  was  na  emdenee  hefen  tk 
comntttmoaer  that  the  origOial'Mt  had  im 
trnproperly  co/ntruoted* 

Sanmd  Parker,  (a  party  resident  in  Glonoo* 
tershire,)  was  summoned  to  this  court,  under 
6  &  9  Vict.  c.  1 27»  on  the  appBcatioa  of  ICchod 
Iteynolds^  a  creditor  for  32f.  15«.  6&,  by  ferM 
of  a  judgment  obtained  in  the  Court  of  Ef 
chequer  of  Pleas;  the  debt  amounted  to  liL, 
and  the  taxed  costs,  (a  trial  hairmg  taken  pkee 
before  the  sheriff  of  Iho  county  in  coasequnoa 
of  the  defendant  pleading  the  geaeial  issa^)  tt^ 
ItL  15«.  6d: 

The  matter  caac  oa  for  hearing  on  t^  I3tk 
,orMaB6h»,lS463.at  the  Court  of  Baakniptcf, 
Bristol,  hefbco  Mr.  Coxamiaoioner  Steeeuas. 

WUkes,  solicitor,  of  Gloocoater,  appeand  ofl^ 
the  part  of  the  sunymonink  creditor,  aid  fi> 
amiuedthe  debtor,  who  dtmiitted  tbat  lAscBa 
had  been  aenred  with  the  notjcft  of  dsdwato 
in  the  action,  he  took  it  tx>  an  ^omey,  andift* 
structcd  him  to  plead,  telCnK  him  at  tk  tios 
that  he  tbou^t  tha  creditor  cooftd  aot  pnve 
the  debt  plam  againat  him  i  that  at  tbU  time 
he  knew  perfiectly  well  he  ocved  the  whole  of  dis 
money»  and  that  he  had' no  oieans  wBsterer  of 
.paying  the  costs  which  mi^kt  be  insoncd  m 
•nonscmience  of  his  pieadiuff,  if  the  creditor  pr^ 
ceedeo  and  obtained  a  verdict.  Qllie  writ  of 
trial  was  in  court  to  prore  tl^  plea,ver£ct,&c] 
Wilkes  then  submitted  to  his  Honoor,  tint 
the  debtor  had  wUfuUy  oontra^cted  that  part  of 
the  judgment  debt  wiucLconaisted  of  the  coetSp 
without  havipg.  seasonable  proapeet*  of  betng 
able  to  pay  it  within,  the  meanuig  of  the  I'lt 
section  of  tne  actio  question. 

His  Hoaoar  observed,  that  he  doubted  wIeAer 
the  statute  applied  to  Uie  coats,  but  only  to  thf 
contracting  of  the  original  debt 

Wilkes  urged  hia  objection,  and  conteWH 
that  thia  case  was  analagous  to  the  caw  tita 
insolvent  applying,  naoer  T  &  8  Tlct  e.  A 
who,  on  being  proved  tO'have  been  gcSO^^f 
vexatious  de&ice,  was  lUifo  to  have  bis  P^' 
tion  dismissed' for  having  incurred  a  debt  iyf 
costs)  without  any  prospect  of  being  able  to  pg 
it,  under  the  24th  sect,  offiie  att,  and  tliat  (be 
worda^of  that  aection,  so  far  as  they  i^pM  fl» 
this  point,,  and  the  Ist  sect,  of  8  &  9  Vf^J 
137*  were  nearly  simAlaf,.an^  as  fie  sabmiltc^ 
quite  capable  ot  the  same  constraction. 
.  Hiaiibiipifr  diecidedthaf»inhieopioioo,  at 
section  referred  to  did  apply  to  the  oof(^ 
(which  formed  part  of  Ae  judgment  debtj  m 
that thedebtor  in  this  caae  had  wiffuOy  cot 
tracted  tha  debt  for  costs/  without  m<»'^ 
prospect  of  being  able  to  pay  it,  wxibi&tv 


J 


,  w^^^^^^g^t  ^^^^^^Wf^, 


mauuogof  tliAliHtMctmof  thQacty  and  ob- 
wmig  tbM  ^  V9i^  a.gvas8  CMe^^  9rdflMned  him  lo 
b« oBfwwttfid  fw  tbA jTuU  tenn  of  ^  4ays.. 

The  debtor  was  raquired  to  remain  in  court 
whilifr  tb«  wccamry  iwpgaai  vai  mada  out, 
when  hs  was  at  once  conveyed  to  phaon.^ 

[Wa  would  draw  the  attention  of  practitioners 
to  this  case,  and  suggest  caution  in  recommend- 
ing debtoca  to  plead  to  actions  when  there  is  no 
nai  dafeneoi]. 

lieynoMr  V.  Parser.  ■  March  18th,  I846w 


CHANCERY  SITTINGS. 

Eoittr  7erm,18tl6. 


WaJf  tncntcllor. 

JkT  WB8THIK0TKR.  ' 

Ws^jwsdaj  A^nl  15    Appeal  Medoiis. 
Iliaodsji    .    .  >  »  16  .FetitioQrdaj. 

FiMm-  .    •     »    .  t7  > 

Ssciu^    ....  18 

Howlty     ...  90  i-Apptals. 

Wednesday    .    .  «ej  \ 

niinidagf  ...  19    Appaal  Mationa* 

WtdMwlay    ;   .  tgy 

Tbiirsday   ...  30    AppeaT  Motlbas; 

t:^y  :  : :  JN^-       ,, 

Wadhesday     .  • .    6  f 

XhaiBdsy  ,    p    ^^.yJ(P«i*fc«^ay)   Unopfiased 


Knday 


\     Pacitfoaa  and  Appaala* 
8    Appeal  UlMionB. 


Vote, — Sucb  days  aS  liis  Lordship  ia  oceopiect  in 
t!te  House  of  Lords  excepted'. 

Vittt€!fmttfHix  0(  Vitflimlr* 

Wedoaaday  AprUlS    Motiooa^ 
Thinaday  *.   •    « 16    Petition-day. 

Ridey  ..   .    . 


8akardfl9» 
liao4>y 
Toeiday 
^sdnatday 
TKunday   . 

Ri&y 

Ssterday  . 
Moiidsy  » 
Tuatday  . 
WedoDsd^ 
llttttiday    . 


^^  I  Short.  Cauaea»    Uaoppoaad 
\     Patitiona«  aad  Causea. 


.    .    .  18) 


Plans,  Demutrers,  Bxeap- 
tions,  Gaases,  and  Jar. 
Din. 


23    Motions. 


M 


^ridi^.  . 

Sstnrday' 
Monday 
Tbesdar 
Wedaeiday 


i(PeUtloii^day>  SbortCaases, 
PatitioDSy  and  Cauaas. 

'    *  j|£  ffPlaaa,  Damanen^  ExoepN 
*    *  «Q  r    tiooa,  Gausa^  aad  Fur. 

^   »  BO    Iffotfana 

( (Peiition-day)  iftbort  Caasaa, 
M^  1  <     tJnoppoeadPatitibiia»aad 

(     Causes. 

Plesa» ,  PauiBuags>  Ixoep^ 
tioni^*  Caiiaa%,  aad  JBiuv 
Dirs. 


.  .  .  av 

f     .     .    6) 


tkws^ 

Friday 


«  j  (PatitSon-day)  Short  Caaaes, 

(     Petkians,  aad  Cwaaa. 
8'   Mbtioas. 


Trr«s«EtteiUclTor.«irtrtt  15ru«. 

Wedaasday  April  15    Motions. 
Thursday  . 


m  i>(P«tition«diQr)  Fetitiona  and 
'  I     Oauses. 


Friday  «  . 

Saturday  • 

Monday  .    ,•   ,  90] 

Toeaday  .    .-  •  «1 

Wednesds^ 

Thursday  . 

Friday  .  . 

Saturday  . 


(Pleas,    Demurrers,  Except 

17  4     tiona.  Causes,  and  Fur. 
(     Dirs.. 

18  Short  Causes  and  Ditto. 
Piaaa»   Demnrracay  ExeapN^ 

tions,  Cauaasy  and  Ba»$^ 
ther  Directions* 

22  (  Bankrupt      Fetitiona     and 
^       i      Cansas. 
.  93    Motions  and  Causes. 


i(Fetidon-day)  Petitions  sadr 
Cau 


.    .     .28  I 


^      Causes. 
25    Short  Csuses  and  Caoaaa* 
ifaiiS|    DaBHtrrarSf  BxaB0>» 


Caaaaa  and)  Far- 
ther Dtrectiona. 
2Q.I  Bsjikrapt     Fetitiona    and 


Monday 
Tuesday 

Tbaraday   ...  30    l^otipqa  aad  Causes. 
Friday.     .    May  1  j  <»g^j^J)  ^^^i^^^^*  •»* 

Saturday    .    .    ..    «    Short  Cauaaa  and  yCanaaa, 
Dtenmrroas,  Bxaap* 
,  Couses,  and  For- 
DiseoUons. 

Wadaeaday    .    ..   S    Bankrupt  Fetitiona  ft  Ditto. 

Thursday  ...    7    Short  Causes  and  Causaa.. 

Frtdoy       •    •    »  8    Motiona. 


Tuesday    .    •  .  •    ^  |.     thar  Dia 


Virt-eianatllar  migonit. 
Wacfaieaday  April  I5i   Motiona  and  Cauaas. 

( Pleas,  Demurrera».  Exeep- 
t6\     tionsy  Cauaaa^  and  Fv. 

(     Dira. 
17    Ditto. 

Short  Causes,  Petitions, 
(unopposed  first,)  and 
Cauaes. 


Thmraday 
Friday  . 
Saturday 


Monday  • 
Tuesday  • 
Wednesday 
Thursday  • 

Fiid^ 


Saturday    •• 

Monday  .  • 
Tuesday  • 
Wednesday 
Thursday   • 


If     1 

"I 


Fridsgr 


Saturday 
Monday 
Taeaday 
WadMAry 


.  20  C  Pleas,  Demurrers^  Exeap'* 

•  21  ^  tions,  Causes,  and  Fur*, 
.  99  (        ther  Directions. 

.  23    Motions  and  Ditto. 

f  (Petition-day)  Flaaa,  Da* 
.  24'       rourrers,  Exons.,  Causes, 

\     and  Fur.  Dirs. 

I  Short  Causes,  Petitiomb. 
.25-        (unopposed    first,)-   ana 

I '      Causes. 

•  ft7  (  Fleasy  Damnrrera,  Excap- 
.  28  '  tions.  Causes,  and  Fua* 
.  29  f      ther  Directions. 

•  30    Motions  and  Causes. 
(Petilion^day)    Pleas,    ©a* 

May  1  I    mura.,  Ezons.,Caasaattaad. 
(     Fur.  Dirs. 

plaaa^  Dmian«r%  JiBaap<i^ 
tions.  Causes*  and  lam 


•r 

; ; :  5?- 

•    .    .    5i 

r   .   .  ef 


M6    Gmmoji  Law  SUHngs^^BunMU  rfthe  Courti^-^ProeeeHngs  m  Par, — LattrBoa* 

{(P<tition-(Uj)  Short  Caates, 
Petitioni,    (unop'.  finil,) 
•nd  Caases. 
YMkj        ...    8    Motions  and  Cautes. 


COMMON  LAW  SITTINGS. 
For  these  Sittings,  see  p.  443,  aiil«. 

Commtn  Igitat. 

In  Ttrm* 

MIDDLESEX.  LOMDOSt. 

Wednesday     .  April  22  I  Fridaj     .    .    April  34 
Wednesdaj    .    .    .    S9  |  Fridaj     ...     .  Majr  1 

A/ur  Ttrm. 

MIDOLKskx.  LONDON. 

Satordajr  .  .  May  9  |  Hooday  .  •  May  11 
N.  B.  The  Court  will  sit  at  ten  o'clock  In  the 
forenoon  on  eaeb  of  the  days  in  Term*  and  at  half- 
past  nine  precisely  od  each  of  the  days  after  Term. 
The  causes  in  the  list  for  each  of  the  above  aitting 
daya  in  Term,  if  not  disposed  of  on  those  days,  will 
be  tried  by  adjournment  on  the  days  following  each 
of  aoch  sitting  days. 

On  Monday  the  11th  May,  in  l.ondoD,  no  cauaes 
win  be  tried,  but  the  court  will  adjourn  to  t  future 

For  these  Sittings,  see  p«  444,  aaU. 


CHARITABLS  TBUSTfl. 


BUSINESS  OF  THE  COURTS. 

DoBiNG  next  term  consent  causes,  short 
causes,  and  consent  petitions  will  be  heard  on 
enerff  Saturday,  at  the  sitting  of  the  court,  in- 
stead of  on  Tuesdays  as  heretofore. 

The  general  petition  days  in  the  ensuing 
term  will  be  Thursday,  the  16th  of  April,  and 
Thuraday,  the  7th  of  May. 

Secretary's  Office,  Rolls,  March  28,  1846. 


PROCEEDINGS   IN  PARLIAxMENT. 

H^ouse  of  Horl^t. 

NEW   BILLS. 

General  Registration  of  Deeds;  —  For  2nd 
reading.    Lord  Campbell. 

Game  Law  Amendment.  —  Waiting  for  Re- 
port of  Committee.  See  the  bill,  p.  354,  ante. 
Lord  Dacre. 

Duties  of  Constables,  &c. — In  Select  Cora^ 
mittee.  See  the  bill,  p.  311,  ante,  Duke  of 
Richmond. 

Religious  Opinions  Relief. — For  ^nd  reacting. 
Lord  Chancellor. 

Charitable  Trusts.— For  2nd  reading.'  Lord 
Chancellor.    See  the  bill,  p.  452,  ante*.  '■' 

Administration  of  Criminal  Justice.  See  the 
■bill,  p.  377>  ante.    Lord  Denman.     • 

Pantshment  for  deterring  Prosecutors,  Wit- 
netiety  &c. — In  Conunittee.     See  the  bill,  p. 
472,  ante.    Lord  Denman. 
7  Real  Property  Burdevu^— In  Select  Com- 


Metropolitan  Buildings.-— For  2nd  Kading. 
8m  the  bill,  p.  426,  an^f. 


Several  further  petitions  have  been  pcManted 
praying  to  be  heard  by  counad  agaiiiBt  thia 
Dill. 

We  beg  to  refer  to  oar  obaenratioas  on  this 
meaaure,  at  p.  469>  atUe, 

Koaae  of  Commeni . 

NBW   BILLS. 

Roman  Catholics'  Relief.  —  In  Coaunittee. 
See  the  bill,  p.  402,  aaie.    Mr.  Watson. 
Small  Debt  CourU : 
Somerset, 
Northampton, 
Birkenhead, 

St.  Austell.    For  $nd  reading. 
Friendly  Societies.  —  In  Committee.     Mr. 
T.  S.  Duncombe. 

Poor  Removal.  —  For  2nd  reading.     Sir  J. 

Graham.    See  analysis  of  the  bill,  p.  473,  ante. 

Annual  Indemnity. — Passed,    Mr.  CardwA 

Highway  Laws  Amendment.      Sir  James 

Graham. 

*  Corresponding  Societies,  Lecttuta,  &c«     Bir, 
T.  S.  Duncombe. 
Metropotis  Interments.    Mr.  Mackiimon. 

THE  EDrrOR*S  LETTER  BOX. 

Wb  shall  next  week  commence  the  Second 
Part  of  the  Analytical  Digest.    It' will  forma 
short  series  and  close  with  die  vdlome  at  the 
end  of  April.    In  future,  each  vohme  will 
comprise  two  Parts  of  the  Digest,  and  the 
Table  of  Titles  and  Names  of  Cases  wifl  render 
the  whole  collection  easily  accessible.    Dorii^ 
the  execution  of  this  new  plan,  a  fiother  im- 
provement has  occurred  to  us,  which  we  shall 
probablv  soon  carry  into  effect,  vis.,  in  the 
mode  01  citing  the  cases  in  the  oonrae  of  the 
argument,  many  of  which  are  the  result  of 
much  praiseworthy  research,  but  do  not 'always 
bear  importantlv  oii  the  question  at  issue.     We 
shall  in  future,  therefm,  principally  notice  thoce 
which  are  adopted  ort  quoted  m  tke  jmfymeut. 
When  a  cfase  is  decided  on  previous  ^authorities, 
they  are  almost  uniformly  "mentioned  by  the 
court.     This  course  will   save    eonnderablf 
space,  and  give  facility  for  introdaciag  a  new 
series  of  papers  whicn  we  cbntemplatb  sub- 
mitting to  our  readers  at  an  early  period. 
.  ^  The  monthly  prices  of  stocks  shall  be  ran- 
tinned  if  our  readers  think  the  list  asefuL    We 
had  deemed  it  unnecessary,  as  the-  informatioo 
appears  in  every  daily  paper.'    Our  only.oliject 
has  been  to  make  room  for  matter  more  valu- 
able to  legal  readers,  and  not  so  ^junly  accessible 
in  other  publications.  .    .     . 

"A  Constant  Reader"  wiU  observe  in  the 
article  at  p.  498,  ante,  rdating  to  the  leetnres 
at  the  inns  of  court,  that  the  statement  he  refers 
to  has  been  explained.  In  truth,  the  1)130  does 
not  seem  to  be  yet  completely  settled.  Doubt- 
less,  the  arrangements  are  difficolt  to  make; 
and  four  large  bodies  like  the  inns  o£  court  are 
not  easily  induced  to  move  rapidly  knd  hanno- 
niously;  but  we  trait  the  ammgemtots  will 
soon  be  completed.- 
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Thb  report  of  the  debates  itt'the'lfbiite 
of  l^muW^m^27t^'M^tii,¥l\t  haVe 
shown  our  readers  that  Lord  Brouffhani 


and  to  .the  otf«ii<  whose  purge  would  b6 
saved.",  .v 

This  is  a  well-rounded  period,  but»  witU. 
due  sqbmissioni  the  time  of  the  court  catk^ 
not  be  saved  by  a  new  form  of  conveyance 
or  lease>  for  the  old  fiuriBu  though  lengthy. 


to  promote  his  oj?jecl7of  curtailiog  tW  ^^^  perfectly  wettn^Aretood.  th^t  Us 
f^i^^^S^im^^  iilwa*^  r#f«r«ed  to 

piwii^g  .^p  JN^  .t5ji»e' we 

write,  lihii:  iMlV  bus  B^  t^^n  pwtftd*  ^^ 
ow^obaMPffitiQim  thtreforftmibsibeUmilfHl 
toih^Y^rt^P  the  8pe§d1i'  of  the  noUe 
)(M^  ^bro|^(#g  me  b{ir,-^-^^>s^nil  rid- 
ing bfwifiWhft'beeri  ptwtpbfiett  tliraft^f 
till  ^^^t'j^ri^irtfay^^  ,^  Hfl;  l&VdsfiW  ^as 
pleas^^j#B^^!^9at  th'i.olijjecf  of  the  bilF 
was  ti^4''«de#ffn  apMg^.  1^ h^ g»vc^  on  a 
f(»iieir.ocoasion<^  thaib  the  wholesoKpe.  aod. 
nl^r^jirbvibNmsof  4he  biH  of  latt  aeasioB 
fdr  silK^If^ift^  fhi^  tet>nvey«no«  and'iale)  of 
landed  "ttrortferty  tihbuld   be'  fUrthfer-ex- 
tende4.f-    ''        "  -,.'   \.\  \r ;:'  ■  [    •"' ' 
The  proressioh,  wfi^belTevei  is  pot  pre- 
paredf  io.«<|mii  tba^  th(p  bill  of  last'  j^ssiou 
haabeen  eillier  <<  whalesome or  sfilutary/' 
for,  ID  to  firmly  we^ean^f^arn^fci  baa  not 
htm  ubd*  fn-  iticfre-  tlwin'  b  irtty  few  ih 
8tifice^;'l<ttd  the  wholeboftie  tJflRwit  df  thai 
limited  ;b,ke<fan  8<iarcely  have*  been  ascer- 
tained^   W^'  dquht  whether  >  single  six' 
and  eiglu  !pence  has  been  saved  by  its 
adoption;   and  the  legal  ettca^y;  of  th(| 
short  fonaifemami  tm  bB  trted».  fbv  no 
ooorr  or  Jary  has  yet  given  >  ao*  opiiHioft 


their  eiifi^r'hflftf  ^rtsAii  wiebin-the  neittory 
of  the  oldest  lawjrer.  The  new  and  un- 
tried form  must  unrfergb' mdny  judicial  in- 
tf|rprcitations,,and  divers  discussions  will 
arisjB,  before  iu  ieff^ct  can  l>e  satisfactorily 

and'  finally  seHlf  d.      i        .  .      .     .       '  j,  - 
-f^Il.was,pr9|K>sed»'*(Gontiaued  his  lprd«» 

sltip^  Mtio«xleadlhe4provis»ons.of  the.f<Kr<r. 
mer  bill,  which  applied  only  to  the  Cfm^^ffi  i 
ance  and  sale  (or leasing]  of  landa,  to 
moriga^eSf^sffflemenis^uAe^  and  exchanges 
of  all  sorts,  to  firiUs  aiid  Jiti^m  faoass.    The 
expense  of  convieyi^^es  wan  one  of  the 
greatest  inconvenience  landed  proprietors 
wore  «uWftpteriLt>t    /1>^  committer  on  the 
exclusive  burdens  upoto  real  property  ha4 ., 
coUeoteievidenee  on  the  luti^ct  which  was 
quite /rigih0ul  f    It  was  provied.that  the,^ 
price  of  land  where  the  expense  ofooavejpi* 
ance  was  little  or  nothing,  (he  could  speak 
as  to  France,  and  there  were  ^ntnessea 
wV^HM>he  as  to  Gennaiiiy  and  Belgium^)' 
was  35  and  36  years*  purchi^se ;  while  m 
one  comiuy,  where  tlie  conveyance  cost 
little  ox  nothings  il  was  aa  much  ^  484)C; 
SO  years.*    Hete  the  expense  of  convey- 


upon  any  of  its  jprovisiogSc 

•'  The  liew  bin/*  said  Tiis  lordi^hip,  *'  con- 
tained jEanniiZdwIucb  woulcj  prove  a  great: 
eom^tto  iluM^  wbo^wer^  ii>;teresLt#4  ^^  ^V. 
subject,  and  perhaps  a  great  4is^niAr<  to 
certoin  practitioners  of  tlie  law ;  but  for 
that  he  did  not  care :  lie  Jooked  to  the  tn- 

VoL.  XXXI.  No.  944. 


•  it  cannot  surely  be  gravely  assorted  that 
the  dlfferttice  bfetween  30  years'  purdiase  (the 
usual.rate  of  land)  and  60  yeaiV  m  oeoaaioned 
by  the  cheapness  of  the  fotm  of  conTeyanee* 
lliete  must  be  other  elements  in  the  compata* 
tion  not  noticed  by  tha  leamedloid. 
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ing  an  acre  of  land  was  sometimes  as  great 
as  that  of  conTeying  a  large  estate.  The 
saving  itself  would  be  a  great  boon  to  the 
landholder/  «i  I 

We  apprehend  this  expectation  will  be 
disappointed.  On  the  present  system,  the 
respectable  members  of  the  profession  incur 
no  farther  expense  than  the  circumstances 
justify*  The  disreputable  will  make  up  for 
the  curtailment  of  their  drafts  bymtdHply- 
ing  attendances  and  correspondenee ;  thav 
wUI  not  suffer,  nor  the  client  be  benefited. 
And  supposing  the  measure  should  serioiisly 
reduce  we  emoluments  of  the  ptofession, 
the  consequence  will  be  Aat  gradually  the 
superior  class  of  practitioners  will  withdraw, 
and  leave  the  field  to  a  less  scrupulous 
dass,  with  wiiom  the  client  will  not  enly 
be  less  safe,  but  probably  m  the  resvdt  pay 
much  more,  than  at  present.  The  total 
amount  of  law  expenses,  we  venture  to 
say,  win  not  be  dimintiAHid  one  iota:  the 
dbange  ns^  be  that  the  profits  will  {ind 
their  way  into  the  hands  of  a  iHSStrent 
class  of  men  firofli  the  present,  inferior 
bath  in  legal  knowledge  and  integrity. 

Lord  Brougham  then  satd,  *<  There  was 
tf  reluctance  among  the  profession  to  use 
these  foitns,  because  Utiey  were  not  com* 
pttlsory.  He  had  been  asked  why  they 
were  not  compulsory :  U  ootUd  nd  he  dime. 
If  practitioners  chose  to  convey  a  piece  of 
land  by  a  long  rif^arole  and  expensive 
deed,  they  (the  legislature)  could  not  com- 

Cl  them  to  use  a  shorter  form.  But  he 
d  introduced  a  clause  in  the  present  bill 
whidi  be  hoped  would  have  this  effect  I 
In  taxing  costs,  it  authorized  the  taxing 
master  to  take  into  consideration,  and  to 
disallow  ^  loHff  form^  if  he  liiould  be 
clearly  of  opinion  tkat  die  ehorier  amd 
simpler  form  teould  have  etfffleed.*'^ 

The  taxing  masters  dien  are  to  be 
placed  not  only  over  all  the  solicitors  of 
She  largest  experience/  but  over  the  most 
eminent  conveyancers  at  the  bar ;  and  if 
the  taxing  master  should  think  that,  in  ad- 
vising on  the  marriage  settlement  of  the 
next  heir  to  the  largest  dukedom,  Mr. 
Brodie,  or  Mr.  Bellenden  Ker,  ought  to 
have  adopted  the  short,  instead  of  tl^  long 
ftrm  precedent,  the  solicitor  is  not  to  be 
pMd  his  costs  I 

We  observe  that  Lord  Brougham's  re- 
mark about  the  "  great  discomfort  of  cer- 

^  TIm  is  vRT'snieh  like  the  pntclies  haif  a 


tain  practitioners  of  the  law,  but  for  whom 
he  aid  not  care,"  was  noticed  by  Lord 
Campbell,  who  regretted  that  he  should 
hare  cast  the  reflection  he  had  dcme  <m 
the  legal  professi(m4-.and  Lord  Brougham 
then  r^fmed,  iiiat  ^he  by  no  means  in- 
tended a  reflection  on  tne  profession  in 
geaawJ :  he  had  said  only  certain  practi- 
tionavsp  solicitois,  and  others,  were  opposed 
to  ihe  measure :  he  believed  that  the 
^reatsr  number  of  intelligent  men  of  tbe 
profession  were  in  favour  of  it.*' 

We  ihall  resume  our  remarks  on  tlia 
measure  so  soon  as  the  bill  appears  in 
print,  and  we  recommend  our  brethren  to 
consider  whether  any  and  what  improve- 
ment can  be  effected  in  the  mode  of  rema- 
nerating  the  pnofessioo,  in  eato  •  Ae 
latur0  (oontnsfy  to  all  pceseot . 
tion)  should  determine  to  adopt  Lord 
Brougham's  proposition. 


sworn  at  Highgale 
f  when  yoa  osa  get 
strong,  nnkssyoa  fika  thasipall  bsir  best. 
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BxsrcoToa's  AssBirri) — ita  smccr  wbbn 
^  uncobditsohai.. 

'^In  the  case  of  SAadkoii  v.  Woodfldi,^ 
before  Yice-Cbancellor  iCs^ffti  Brme,  # 
testator  had  specifically  bequeathed  oar* 
tain  leasehold  esUtes;  and  the  esecntors 
assented  to  these  bequests  tfii€ioiMKliiowa%, 
The  question  arose,  whether  after  audi 
unconditiooat  assent  the  executors  oould 
demand  fh>m  the  testator's  general  estate 
an  indemnity  against  his  covenants 
taiaed  in  the  leases. 

The  Fke-Ckmwellor.  "  If  a 
assent  uaconditiooally  to  a  specific  hefnctt 
of  leasehokis,  be  can  require  no  iadenMaty 
from  the  residuary  legatees.** 

The  general  rule  of  law  is;  that  an  exe- 
cutor's assent  to  a  legacy-  oannoe  be  re* 
tracted.  The  abovn  ease,  therefosi^ 
though  short,  furnishes  a  lesson  of  caution 
and  circumspection;  and  suggests  the  ex- 
pediency of  an  executor  considering  wtii 
what  he  is  about  before  he  givea]assent  to 


ASSIGirMKNT  OV  ▲  liBOACr  JM»< 

nxnoOTOft's  jmrnnr. 

A  testatrix,  Elisa  DeweU,  entitled  npen 
the  decease  of  a  tenant  for  life  to  a  san  of 
stock,  standing  in  the  names  of  tmstcesi 
bequeathed  the  same  to  her  grandioo, 
Philip  Daniel,  and  she  af^ntedthesaii 
Thomas  Dewell  to  be  sole  executor  oFher 


•a  CdLaoi; 
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fin.  She  died  in  May,  1833;  and  in 
Tune  1833»  Tbomaa  Dewell  proved  lier 
rill.  la  Oetober,  1834,  the  grandson, 
Philip  Baaiel,  being  inaolTent,  executed  a 
iecd,  Msiginng  hie  prMtr^  and  effecto 
ipon  trust  for  the  benefit  of  his  creditors. 
Now,  at  this  period  it  did  not  appear  that 
rhomas  Deirdl,  the  executor,  had  assented 
to  the  bequest  of  stock,  and  therefore  the 
proper  courae  vr ould  have  been  to  give  him, 
18  cxeeotor,  notice  of  the  assignment  for 
Mhoof  of  Philip  Daniel's  creditors— but 
this  iras  omitted  to  be  done* 

Such  being  the  case,  Philip  Daniel,  in 
October,  183B,  executed  another  assign- 
ment, by  wi^  of  mortgage,  of  his  interest 
in  the  said  stock,  in  security  for  the  re- 
payaent  of « loan  of  mooey  advaneed  to 
him  bf  Bolt.  On  the  21ae  November, 
1888,  notice  of  this  second  assignment  was 
foraially  served  upon  the  executor. 

Notice  of  the  trust  assignment  for  behoof 
of  the  creditors  was  not  given  to  the  exe- 
cutor till  May  1848. 

Under  Aese  riimmsiaiiess,  Holt,  in 
order  to  obsain  a  transfer  of  the  ttock,  filed 
his  bill,, to  which  the  trustee  for  the  credi- 
tors appeared  as  defendant.  And  the 
question  was,  which  of  the  two  assign- 
ment8-*that  of  October  1834,  or  that  of 
October  1838— should  have  priority. 

The  dectaion  of  Vice-chancellor  Wigram 
was  bottomed  upon  a  point  apparently  not 
emanatmg  from  counsel,  but  suggested  by 
the  learned  judge  in  course  of  the  argu- 
menL  His  Honour  observed : — "  In  the 
abience  of  any  assent  by  the  executor  to 
this  specific  legacy,  the  executor  is  the 
only  psnoD  entitled  to  call  for  a  transfer  of 
the  stock  into  his  name.  It  is  still  vested 
in  him  as  part  of  the  estate  of  the  testatrix. 
The  defendant  does  not  allege  that  any 
notice  of  the  assigment  for  the  benefit  of 
the  creditors  was  given  to  the  executor 
till  k>ng  after  the  mortgage  to  the  plainttfF. 
I  am  therefore  of  opinion  that  the  notice 
^venbythe  plaintiff  was  sufficient  toen* 
title  him  to  the  priority."  % 

WftlRS  THB  COOftT  WfLL  HVELF  DSOtOB, 
Oft  BXHXCT  AW  AOTIOK  O*  ISSdX* 

The  observations  ef  Vice-Cliancellor 
Wgrom  in  Baine  v.  CSstm^^  illustrative 
of  the  rule  of  practice  as  to  the  class  of 
cases  in  which  the  court  will  itself  decide, 
or  will  direct  an  action  to  be  brought^  or 
aa  issue  to  be  tried^  are  instructive,  and  as 


usual,  carefully  prepared*  In  subftanee 
his  Honour  remarked,  that  the  mode  itt 
which  the  court  proceeds  varies  with  cir« 
cumstances.  In  some  cases  the  court  will 
itself  decide  a  question  of  fact,  and  ef  ita 
jurisdiction  to  do  so  nb  doid>t  can  be  enter** 
tained.  And  this  has  sometimes  been 
considered  the  proper  course  where  a  case 
has  turned  upon  the  construction  of  written 
instruments  ;  for  in  such  a  case,  the  judge 
in  equity  may  well  be  supposed  as  compe^ 
tent  as  a  jury  to  arrive  at  a  safe  conclusiott* 
Where  the  title  of  the  plaintiff  is  not  dis« 
puted  by  the  defisndant,  but  there  is  ft 
question  as  to  detail,  (as  in  a  tithe  suity 
where  the  defendant  does  not  allege  gene- 
ral exemption  from  the  demand,  but  seta 
up  a  modus,)  the  usual  course  is  to  direct 
an  issue.  The  onus  in  such  a  case  ie  ott 
the  de&ndant,  and  an  issue  is  in  practice 
the  ordinary  mode  of  putting  the  question 
raised  by  the  suit  in  the  course  of  legill 
determination,  where  the  court  itself  is  not 
prepared  to  decide  it.  An  action,  unlesa 
under  the  special  control  of  the  court^r 
might  let  the  defendant  in  to  make  a  dif- 
ferent defence  firom  that  upon  the  record^ 
as,  for  example,  the  Statute  of  Limitations, 
although  no  such  defence  would  have  been 
available  when  the  bill  was  filed. 

But  in  cases  where  there  is  an  adverse 
claim  of  title  on  the  part  of  the  defendant 
accompanied  by  enjoyment,  (as  where  the 
defendant  in  a  tithe  suit  claims  tithes,  and 
is  in  fact  in  perception  of  them,)  the  court 
will  not  direct  an  issue,  but  will  put  the 
plaintiff  to  bring  his  action. 
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SCOTTISH  MBRGANTILB  lAW  AND 
PRAOnCE. 

No.  5. 

BANKRUPTCY  AND  INSOLVENCY. 

[.  The  effect  of  English  Bankruptcy  and 
Insolvency  i^n  Claims  and  Frocedufe 
in  Scotland.    And 

II.  The  right  of  the  Assignee  and  Credi* 
tors  in  English  Insolvency  and  Bank- 
ruptcy to  Real  Property  and  Securitiea 
situated  in  Seotkndl 

The  meseat  paper  is  approprhesd  to  tfce 
giving ofsome  expianatkms,  ist,  aa  to  nomtk 
chiefiyailecthigthe  rdaHon  of  Enghsh  baiA* 
rmptey  to  proceedings  had  in  the  Scotlssh  conm 
for  the  securing,  or  the  recovering  payment,  tf 
debts  due  in  Scotlatod;  and  «?*y».«  *oJ2 
ri^t  of  the  assignee  and  creditors  m  Bnj^ft 
Inselfency  and  bankraptev  toresl  property  sm 
securities  situated  in  Scotland. 
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L  Thb  SFPBCT  OP  English  Bankuuptcy 
AvD  Iksolvbkcy  upon  Claims  and 
Brqckdubb  in  Scotland. 

It  is  needless  to  premise,  that,  in  regard  to 
all  natters  of  laur,  England  and  Scotland  are 
eoMidtfied  as  two  separate  countries.  Their 
eodes  of  lanrs  :are  different ;  so  are  their  courts, 
and  tlie  wjiole  machinery  of  ithejr  judicial  .sys- 
tequi.  Accordingly,  questions  of  the  sort  here 
to  be  illustrated,  belong  to  the  department  of 
inthiiational  laur;  a  section  of  jurisprudence 
atil!  80  incompletely  evolved  in  its  theory,  and 
involving  so  many  difficulties  in  the  attempt  to 
apply  its  rules  to  practice,  that  even  professional 
and  systematic  miters  on  law  feel  it  to  be  a 
duty  to  deal  with  it  cautiously  and  sparingly; 
In^|»pers  like  these  addressed  to  English 
pvactitioners  for  practical  use*  such  caution,  in 
tegiEurd  to  points  where  English  law  may  be  in- 
directly involved,  is  tenfold  more  imperative. 
Hie  only  duty  which  we  undertake  in  reference 
to  this  particular  class  of  questions,  is  that  of 
]n;^»rtidg  the  doctrines  involved  in  actual  de- 
cisions of  the  supreme  courts  of  Scotland.  It 
is  of  course  quite  beyond  the  province  of  these 
jMiners  to  attempt  any  comment  for  the  purpose 
either  of  drawing  remote  inferences,  or  of 
atttepting  to  reconcile  contradictions  in  prin. 
cjple,  if  inf  of  the  decisions  should  be  thought 
to  invoke  such.  ' 

It  will  be  recollected,  then,  that  an  English 
bankruptcjr.  (or  any  other  proceeding  of  a  like 
]aature,>eld  by  the  Scottish  courts,  like  the 
Baglish  bankruptcy,  to  have  taken  pUice  in  a 
foreign  country,}  may  come  in  competition  with 
various  proceedings  taken  in  Scotland  by  credi. 
toes  against  debtors.  And,  further,  the  English 
or  other  fonifpi  bankruptcy  may  come  into 
eonspetitkm,  either,  (l)  with  ScotUsh  proceed- 
iaas  taken  against  the  debtor  by  individual 
creditors  for  their  private  interest ;  or,  (2>  with 
the  Scottish  sequestration,  which  is  the  legal 
piocess  corresDondihg  in  Scotland  to  the  Eng. 
lish-fiat  in  bankruntcy. 

Mdabna  have  oeen  pronounced  bv  the  su- 
prane  courts  of  Scotland  upon  the  following 
potnti  arising  out  of  such  competitions.  Some 
of  the  dedsions  were  pronounced  before  the 
changes  in  the  Englian  bankruptcy  system; 
but  it  is  believed  that  all  the  principles  which 
(as  here  set  forth)  were  property  applicable  to 
the  older  commissions  or  bankruptcy  in  Eng- 
land, jnust  apply  equally  to  the  fiat  and  the 
proceedings  under  it. 

^.  CompetUion  </  EttgUtk  bankruptcy  with 

SeoUi^h  "  arrestments."— DtcimouB  have  been 

pronounced  in  cases  w-here  an  English  or  other 

iahagtk  commission -or  fiat  of  bankruptcy  has 

eome  into  competition  with  the  Scottish  process 

caQed ''.Arxestment."  The  Scottish  arrestment, 

to  ^whid^,  ^  Scottish  lawyers  understand,  there 

dors  not  exist  in  England  anything  analogous, 

except  die  process  of  foreign  attachment  with- 

m-the  city  of  London,  and  some  other  places, 

*^V^*SW!W*  Hi  security,  or  for  payment  of 

x^nqr  Ato  tbtfab  lebtor,  or  of  moveable  (per- 

:^.JJ^^^^tJ^e  debtor  in  the  hands  of 

'.  .•",-'-■  > '     '   "  '  •'-  'C 


In  regard  to  such  proceedingSs  several  ds« 
cisions  of  the  Scottish  courts  havie  been  pro- 
nounced, the  doctrine  of  which  u  tfras  smmiied 
up  in  the  latest  professional  CMnmentary  on  the 
bankrupt  law  of  Scotland :— "The  inTcatinest 
of  the  common  debtor's  .estate  in  an  iaaoignee 
or  other  person,  by  the  bankrupt  law  of  another 
country,  .will  be  preferable  to  a  snbeeqiieat  ar- 
restment; and,  m  particular,  a  fiat  of  Bank- 
ruptcy in  England  or  Ireland  will  give  a  pre* 
ference,  from  its  date,  to  the  assigiiee,  over 
arresters  in  Scotland.*'  (Purton.-^TIbeXiawqf' 
Bankruptcy 9  Insolvency ,  tmd'MercaniiteSeqmeS' 
tration  m  Scotland.    EdmbwrgK  1845.) 

2.  Effect  of  English  Bankni^tey  im.simfiny 
in^urisonment  -m  Scotland, — Decisions  have  been 
pronounced  as  to  the  effect  of  an  En^^h  bank- 
ruptcy (in  progress  or  wound  np)  upon  the 
right  of  creditors  to  obtain  executioo  against 
the  debtors  person  in  Scotland. 

Decisions  have  been  pronounced  on  dv 
question  of  imprisonments  in  cases  whoe  the 
English  bankrupt  had  not  obtained  lus  cer- 
tificate. 

(1.)  It  has  been  held  that,  although  a  cod- 
mission  of  bankruptcy  had  been  issued  i^ainst 
a  debtor  in  England,  and  an  Engiish  creator 
had  proved  his  debt  under  the  comnii8siQii,yet, 
as  the  debtor  had  not  obtained  hia  ccttiicate, 
he  was  not  protected  from  ezecutioia  against  his 
person  in  Scotland,  at  the  instance  of  that  cre- 
ditor. And  it  has  also  been  held,  in  conformity 
with  the  principle  of  that  dedsion.  Chat  an 
Enfflish  bankrupt  against  whom  a  commission 
had  been  issued*  but  who  had  not  dfataibied  hit 
certificate,  might  be  imprisoned  in  ScoQand  on 
a  warrant  as  being  in  meditatioma/mgm,  (a  war- 
rant which  is  issusdin  Scotland  m  certain  cir* 
cumstances,  when  affidavit  is  made  that  a 
debtor  iotends  to  flee  from  the  country.) 

(2.)  In  the  decision  next  to  be  cited,  a  prin- 
ciple is  laid  down  which  shows  that  an  opposite 
decision  would  have  been  pronooaccd  ia  the 
cases  just  referred  to,  if  in  these  the  baokn^ 
had  already  obtained  his  Kngliah  colificBte. 
For— 

3.  An  English  eertfieate  is  a  diaeharge  in 
Scotland. — Judgment  has  been  given  as  to  the 
efl^ect  of  an  English  certificate,  generally,  upon 
claims  brought  againgt  the  bankrupt  in  Scot- 
land. 

It  has  been  held,  that  a  certificate  under  so 
English  commission  of  bankruptcy  cpeattA  as 
a  mschar^e  of  all  claims,  and  profteded  Ae 
debtor  in  Scotland. 

4.  How  does  English  hankmptcy  qfket  Sest^ 
tish  sequestration  F — Decisions  have  oecn  pro- 
nounced as  to  the  effect  which  an  En^ish 
bankruptcy  must  have  upon,  a  Scottish  seques- 
tration ;  or,  in  other  words,  as  to  the  effect 
which  the  English  proceedings  hare  en.  the 
rights  of  parties  iwho  claim  under  procee£nfS 
ofthe  very  same  nature  instituted  in  Sootkno. 

Such  questions  have  ariaep,  .both  in  regard 
to  the />er«ana/ property,  and  In  regard- to  the 
real, 

1.  Personal  property, -^In  1811,  a  commis- 
sion of  bankruptcy  was  issued  in  England  oo 
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in 


tbe  nth  of  Joly,  and  the  estates  of  the  same 
person  were  sequestered  in  Scotland  on  the 
irth.  It  was  held,  that  the  assignees  under 
the  commission  were  preferable  to  the  mnve- 
abkv  (or  personal,)  property  in  Scotland.  In- 
deed, the  principle  of  priority  here  is  so 
plun,  that  no  difficulty  could  occur  in  a  case 
regarding  personal  property: 

But  difficulties  ot  a  more  serious  kind  inter* 
Venewhen  rea/ property  (or  "heritable"  jho* 
perty,  as  it  is  technicalljjr  called  in  Scotlana)  is 
the  subject  of  competition  between  two  bank- 
ruptcies^—na  Scottish  and  an  English,—  or  be- 
tween ]»rtie8  claiming  respectively  in  virtue  of 
the  laws  of  the  two  countries.— lliis  difficulty 
arose  in  the  case  next  to  be  cited. 

2.  Real  property.  —  In  1817,  an  English 
commission  of  bankruptcy  was  issued  against 
a  trader  in  England  and  Scotland ;  and  a  se- 
questration of  the  same  person  afterwards  took 
place  in  Scotland.  The  sequestration  was  not 
objected  to;  and  the  trustee  appointed  under  it 
was  infeft  in  the  bankrupt's  heritable  property 
(or  had  his  title  made  real  by.  seisin)  before 
the  assignees  under  the  English  commission. 
•  The  heritable  property  covered  bv  the  seisin 
was  then  sold,  under  reservation  of  all  questions 
as  to  the  price  and  rents ;  and  these  became 
the  subject  of  competition  between  the  Scotch 
and  English  creditors.  It  was  held,  that  the 
English  assignees  were  not  entitled  to  insist 
that  the  Scottish  trustee  should  deliver  the 
rents  and  price  to  them. 

This  last  case  has  been  described  for  the 
purpose  of  8ho\dng  that  the  Scottish  law,— 
throi^h  that  array  of  formalities  in  which  its 
^fendmemhas  invested  the  transmission  of  real 
or  heritable  property— interposes  in  the  way  of 
English  assignees  wishing  to  seize  Scottish 
lands  or  houses  of  the  badumpty  difficulties  of 
vevyiBeriou0  kinds. 


II.  The  Right  op  thb  Absionbb  and 
Creditors  in  English  Insolvency 
AND  Bankruptcy,  inReal  Property 
AND  Securities,  situated  in  Scot- 
land. 

But  under  the  English  Insolvent  Debtors' 
Act  now  in  force,  the  Scottbh  courts  have 
lately  held  themselves  bound  to  let  in  the  Eng- 
lish asagnees  to  an  extent  which  has  not  a 
little  starUed  some  of  the  Scottish  conveyancers. 
A  recent  decision  pronounced  on  this  head  is 
of  very  great  importance  to  those  interested  in 
Enghsh  bimkruptcies  or  insolvencies,  which 
have  any  claim  on  real  property  in  Scotland, 


Uf.  The  English  Insolnent  Debtors^' Act.  . 
In  1839,  A,  a  merchant,*  who  had  fbrmerij 
resided  in  Edinburgh,  but  had  lately  lemovea 
to  London,  applied  for  the  benefit  of  the  Eng- 
Ush  act  for  the  reUef  of  insolvent  debtors.  The 
English  courts  pronounced  a  "vesting  order*' 
under  the  statute,  vesting  A*fi  estate  and  effectk, 
real  and  personal,  in  one  of  its  own  provisional 
assignees;  and  it  afterwards  appointed  ^ ,  re- 
sident in  London,  to  be  assignee  in  the  estate 
and  effects  of  the  insolvent.  .    ,     ' 

'ITie  attention  of  B,  was  directed  to  the  in- 
solvent's real  property  in  Scotland ;  and  taking 
advantage  of  the  of  the  46th  section  of  the  sta- 
tute, he  demanded  and  obtained  registration  m 
the  general  register  of  seisins  for  Scotlanq, 
(kept  at  Edinburgh,)  of  the  vesting  order  fa 
fevour  of  the  provisional  assignee,  and  the  ap- 
pointment in  nis  own  favour.  He  immediately 
found  use  for  this  step  in  competing  with  a 
Scottish  crecUtor  of  the  msolvent.  : 

The  insolvent  had' acquired  a  real  rig|ht  oHr 
certain  lands  in  Scotland  belonging  to  the  Earl 

of ;  and  Cone  of  the  Scottish  creditpBS, 

had  begun  to  take,  in  the  supreme  court  of 
Scotland,  those  judicial  measures  which  (by.a 
process  called  an  adjudication)  the  law  of  Scot- 
land enables  a  creditor  to  take,  for  attaching 
and  converting  into  money  for  his  own  benefit, 
the  lands  over  which  the  real  right  extended. 
C.  had  not  yet  obtaioed  any  judgment  in  tto 
suit,  when  B.,  the  English  assignee,  appeart^ 
to  resist  the  suit  and  to  claim  a  preferable  right 
to  the  lauds  in  question.  ,    ; 

The  English  assignee  pleaded,  that,  in  virt^ 
of  the  EngUsh  Insolvent  Debtors*  Act,  and  the 
above  proceedings  had  under  it,  the  real  estate 
of  the  insolvent  m  Scotland,  (no  less  than  lus 
personal  or  moveable  effects,)  had  been  conveyed 
to,  and  vested  in,  him  (the  English  assignee) ; 
aiud  that  it  was  therefore  incompetent,  aild 
ntegal  for  any  of  the  insolvent's  alleged  creditors 
to  interfere  with  the  property  so  invested  inB., 
or  with  his  judicial  management  and  disposal 
thereof  for  the  common  benefit.  ^ 

This  plea  was  strozigly  resisted  on  the  part  of 
the  Scottish  creditor  C.,  whopleaded,  upon  va- 
rious grounds,  that  the  English  Insolvent 
Debtors*  Act  was  not  intended  to  vest,  and 
could  not  leg^ly  vest,  in  the  English  assignee, 
heritable  or  real  estates  situated  in  Scotland. 

The  case  was  felt  to  present  much  diflSculty. 
The  Lord  Ordinary,  (or  Puisne  Judge,)  before 
whom  the  suit  was  first  brought,  reierredit  to 
one  of  the  two  divisions  of  the  court,  to  whiA 
his  judgment,  if  he  had  pronounced  any,  would 


The  assignees  in  such   bankruptcies  or  in- 1  i,||ye  been  appealable.  The  judges  before  whom 
_«i 1__  .^_„_  f. ._  .1--. _ *!. j.^  ^  ^^^  ^^^  eoually  in  doUbt,  and  th6ir 

lordships  accordinglv,  availing  themselv«  rf 
an  alternative  allowea  them  in  questions  of  dSl- 
ficulty,  or  involving  points  of  great  important, 
laid  the  question  before  the  whole  court,  to  be 
decided  by  a  majority  of  voices  of  the  thirteen 
judges. 


solvencies  have  it  in  their  power  on  the  prece- 
dent. 6f  that  decision,  to  secure  easily  and 
cheaply  a  decisive  advantage  in  claims  upon 
Scottish  real  property.  "We  have  stated  above, 
that  most  questions  of  this  kind  fall  under  the 
niles  of  international  law.  But  the  question 
here  to  be  described  was  decided  upon  this 
pinciple— that  a  particular  statute  of  the  im- 
perial parliament  does,  by  its  terms,  apply  in 
certain  respects,  not  to  England  only,  out  to 
Scotland  also. 


•  Rattray  v, 
ports  of  Belli 
880-889. 


Tmte,  8th  March,  1842.    Re- 
Murray,  and  Donaldson,  iv.» 


jm 


^ JsiVif  BU0«i%  oftiielatmed  j«4(s;«8  (twolEngUidi  ioBeltnnef,  gn^tlie 


.  hmf  alMenty  and  not  more  than  two  otibera^lia' 

^t^aXmg,)  held  that  the  fH^  of  the  English  ftmg< 

nee  was  good.  Accordingly^  the  court  sustained 

'  tbe  claim  of  the  EngUsh  asugnee  to  the  lands 

.m  ^jYiestion,  and  Ibund  that  none  of  the  in- 

■oSvent*s  alleged  creditors  could  legally  or  com- 

petendy  intenere  vith  the  nroperty  so  veeted 

Id  Aa  ESi^Bh  assignee  ;  and  they  pronoimced 

Judgment  against  the  Scottish  creditor  C,  in 

Ids  suit  for  estahMshing  a  right  to  those  lands. 

In  r^iard  to  the  effect,  then,  which  the 

^  Veatii^  Order  "  under  the  BnffUah  Insohent 

JMtrn^  Act  has  in  attaching^  for  the  common 

*  iMnefit  of  the  creditors,  red  rights  of  the  in* 

solvent  in  lands  or  houses  situated  in  Scotland, 

'tUs  decision,  pronounced  hy  nearly  the  whole 

court  on  mature  deliheratioBy  is  directly  aotho- 

litative  and  highly  important. 

1.  It  follows  from  tne  dedsion  that,  particu- 
larly under  the  46th  clause  of  the  act,  (which 
.  enacts,  that  "where any  conveyance  or  assign- 
ment of  anj  real  or  ptfrsonal  piroperty"  would 
jvqniretoDe  rcffisterad,  the  cenificate  of  the 
^vesting  order,**  &c.,it  is  to  be  registered  in 
its  place,)  the  vesting  order  in  the  assignee  of 
an  msolveqVs  estate  m  England,  being  regis- 
teredin  thelScottish  register  of  seinns,  gives  a 
yrsCeraBce  over  a  creditor  seeking  to  establish  a 
'  personal  right  to  the  insolvent's  real  property 
m  Scotland  by  the  Scottish  process  of  adjudi- 
cation, 

'WWe,  therefore,  the  English  assignee  of  an 
teolvent  debtor  has  only  the  personal  ri^^hts  of 
fppoditors  in  Scotland  to  compete  with,  hukpre- 
&ience  is  undoubted,  and  is  most  cheaply  and 
easily  gained.  He  secures  it  by  merely  causing 
his  vesting  order  to  be  recorded  at  Edinburgh, 
in  tiie  general  register  of  seisin  for  Scotland. 

2.  I'he  sanction,  however,  which  the  court 
gave  to  the  recording  of  the  vesting  order  in 
iwster,  goes  by  implication  a  step  farther: 
dlmcult  though  it  may  be,  on  the  feudal  princi- 
ples of  the  Scottish  law,  as  to  the  transmission 
of  real  property,  to  follow  out  the  principle  to 
all  its  consequences. 

The  recording  of  a  Scottish  seisin  in  the 
jnegister  of  seisins,  sives  a  real  right  to  the  pro 
perty  over  which  the  seisin  eirtends..  Now,  it 
would  seem,  that  from  the  sanction  which  the 
'  oonrt  gave  to  the  recording  of  the  vesting  order 
in  the  register  of  seisins,  it  is  to  be  held  that 
the  recording  of  the  order  is  equivalent  to  re^ 
cording  a  seisin. 

If  it  oe  so,  this  decision  would,  to  all  appear- 
ance, if  carried  out,  have  the  effect  of  making 
the  English  assignee's  title,  by  his  recorded 
veetiy  order,  &c.  a  real  right.  And  again, 
this  would  actually  put  the  Enelish  assignee  in 
a  position  mmt  favourable  than  that  of  the 
tastee  in  a  Scottish  sequestration;  for  the 
Sccrttish  trustee's  roistered  act  and  warrant 
(whioh  constitutes  his  title  to  the  debtor's  estate 
*  and  effecto  in  Scotland)  is  only  personal. 

Surf.  The  EngiuhBtrnkntptey  Court  Act.       1  .        ,.  -     

'It  must  be  remarked,  that,  to  whatever  extent  z!^^!l!^T^^^  *"^1&  ^ 
^tHe -recorded  vesting  order  made  under  ^l^:^;,  Ja^J^T. 


ference  to  real  ptoptxtf  in  ScoiHaiidt-Ho  ^ 
same  estent  inli  a  pKefereone  be  cveitod  \^  a 
fhnOar  procedaN^  la  finrovr  of  aa  aaajgaae 
under  the  English  JteiiAieyfty  QsagC  Ad. 

llie  inference  so drawn^  Inr parityeff  xeaaoa- 
ing,  is  thns  aet  locflLin  ^ixk  Buttoa'a  ta  riillaH 
woric,  cited  above.  ^ It  mnr  beoihaervadp  tfaiC 
in  the  English  Bankruptcy  Uouit  Act,  then  is  a 
sunilar  <&aae  l<lr  reeorduig  tbe^kle  of  aa  I 
nee  in  banknmley,^— which  it  noaj  be  pgt 
will  rec^ve  the  same  interprdtatMn,  (i 
T^/awqf  JBaaJb^^cy,4-e.M5i?oito(dL)  Indarf, 
in  the  very  able  and  elaborate  writtea  qpsaifln 
whieh  was  defivered  by  ^  learned  dhief Jadge  af 
-the  court  in  tlie  case  above  deacfihad  aadia 
which<opinioa  the  greater  nuiabar of  Aa  leaiafd 
judges  expressed  a  similar  acy lieaceag^  aeea* 
siderable  part  of  the  reaaomng  was  ^Dunded 
upon  a  comparison  of  the  danaes  in  tiie  lasol- 
vent  D^tora'  Act,  with  thoeeof  the  fianknylcy 
Court  Act:  and  the  tenna  «f  the  one  aeiMaB 
held  aa  interpveting  and.CT|ihiinmg  thoaaoCtfe 
other. 

Accordingly  the  present  position  of  the 
Scottish  law  on  this  point  is  easily  mdenlsod. 
On  the  one  hand^  no  dednon  baa  ae  jrbI  htm 
pronounced,  bearing  dtree^  on  the  qnaaiap 
as  it  arises  under  the  English  BanlouplBy 
Court  Act.  But,  on  the  other  baad«  aidees  tbe 
Scottish  judges  shall  be  brought,  on  leeaaBdcr- 
atian,  to  depart  fnna  the  poac^ka  whkii 
guided  their  deliberate  iudadBeBt.OB  the  «if- 
tion  as  raised  under  tbe  InaolventlMitaErAcC, 
— their  decision  on  that  questiea  laaat  ^t 
should  seem)  b^  necessary  conse^peoeSy  nus 
any  decision  wmcb  Uiey  may  be  eaUed  ea  to 
pronounce  on  a  similar  claim  adfaaasdhyaa 
assignee  in  English  bankruptcy. 

Zrd.  JPractfooiLc^aasjawiaei, 
It  would  be  easy  to  point  out  atteiel  vcfv 
important  results  which  would  follow,  in  regard 
to  the  Scottish  ihtereats  of  an  EnyMi  bank- 
rupt or  insolvent,  from  the  princ^les  aUdi 
have  thus  been  established.  But  the  &ect 
and  immediate  effect  of  these  princndes  imon 
the  interests  of  the  creditors  are  obvioasy  widk- 
out  further  ezplanatk>n ;  and  it  ia  eaon^h  to 
repeat  distinctly  the  advice  wbidi  ia  jofahredfa 
thepreceding  earpontion. 

The  registering  of  tbe  asaiflnec^s  tiHe,  in  tenas 
of  the  act,  was  a  step  taken  oy  the  asagnee  in 
the  case  in  question,  and  recognised  as  3ie  step 
by  which  his  title  to  Uie  Soottisb  eatafee  was 
made  good.  Thmfore,  wberefer  anBagfirii 
bankrupt  or  insoihrent  has  a  rigH  or  the  aaat 
remote  chance  of  a  right,  in  Scottusb  lands  or 
houses,---whether  that  right  be  in  property  or 
in  security,— it  would  be  no  mofre  duoi  wise 
and  )inident^that  caie  slwidd  be  taken  to  kare 
the  assignee^  title  imaorded  atllioat  leas  of 
time,  in  tbe  general  register  of  aeiains  for 
Scotland.  The  recording  woidtf  be  ctteaded 
with  little  trouble  and  very  triUfng  espeaae. 
Hie  importance  ef  the  neording  ia  4le 


SeoUiik  MercmUkLam 


«ft  racli  ^oAiiMt  and  th*  cata  abov*  ciied  being 
tiM  sfMedaol;  il  iqight  not  imwithahly  m 
iHDa  tlial  thii^  isearokig  or   iiDii-iM<N:ding 

ScottUh  landi  nirfrwl  aacnritiMi  ii  te-  debtor 
do  or  —i  heioMytg/^  Bttglnb  awigaee  and 
tke  cieditora  vfaofloihe  JDepnaents. 


^fltttseDBroTpapers  webave  pointed  o»t 
aaue  of  the  tnost  remarkable  peculianties 
iviucb  distiagviak  the  Scottiab  law  ftoaa  the 
English,  ia  ra^^-  of  aetiooa  and  execution 
li|oadi8honoiindi>illa of  exchange;  and  a  fear 
dMOBBMrand  of  the  degiee  in 
Soottiah  coorta  of  hnr  have  given 
elftet  to  hMolvency  arising  in  England,  or  else- 
vhare  beyond  the  Jimita  of  their  jurisdiction. 

Wehafo  beaa  indnoed  to  bring  tiieae^.avb- 
jects  to  the  noliee  of  our-  readers  from  their 
iacnasiBg  importance,  .ariaipg  out  of  the  con- 
stat and  rapiAy  inereaaing  comnraotcation 
betveen  dieao  two  great  divisions  of  the  king- 
dom. The  information  on  the  state  of  tlie  lair> 
iomanyreapoetB,  lioa  scatteied  over  minnRms- 
volomsa,  woA  in  matters  of  practice  can  oaiy  be 
imperfectlf  gathered  from  any  treatiae. 

In  these  papers  wt  have  tfa*  advantage  of  the 
pnetieal  knowledge  of  their  author,  Mr,  John 
fiihaonr,  one  of  the  aolidtors  of  the  siqxeme 
eomts  of  Scotland,  now  established  at  a  Scot- 
tish lawyer  in  London;  and  the  clear  and  con- 
ose  statement  whkh  he  gives  of  the  result  of 
psnoHl  esperienao  on  the  points  of  practice 
■Oder  coanideritten,  cannot,  we  tlnnk,  faQ  to 
be  of  great  practical  use  to  our  readers.  The 
contents  of  the  paper  in  our  present  number 
Mlustnle  fbreihly  the  MMoahHU  position  which 
Sogbni  and  Soodand  hold  towards  eaoh  other, 
on  acconnt  of  their  difference  in  law  and  judi- 
cial procedure.  Tlie  decisions  upon  many  such 
^Qsstiona  of  banhmptcy,  brought  before  the 
neotttsh  courts,  wonld  be  esoaotly  die  same, 
whether  the  baidmiptey  had  occurred  in  Eng- 
land or  France,  or  the  United  Statea  of 
America ;  but  many  caaee,  particulaxly  the  im- 
portant one  last  alcove  described,  stand  in  a 
different  predicament.  They  are  to  bo  held, 
not  as  foreign  cases,  but  as  cases,  affiected  by 
the  statute  law  eommoB  fa>  the  whole  realm, 
ney.ara  eases  afiaotad  by  certain  acta  of  par- 
liament, whSdr,  dthoogh  principally  designed, 
in  most  cases,  to  rsgiilate  procedure  in  Eng* 
huid»  areyet  ao  framed  aa  to  be,  in  certain  re- 
apsets,  sq^pltoaUato  Seotiand  lUsewiae.  Difii- 
^tiee  inevttaiRly  arise  onfcof  each  an  exten- 
sion of  the  provisions  of  staUxtea— difficulties 


which  are  apam^Aataanfaiila  cansod  by  the 
of  hnr8.nd'«f  ^ 

ns  to  wlndixt  i»to  be 
espeelaUy  in  renfcuce  to  commercial  utferosta^ 
that  they  should  occur  in  .the  relationa  of  two 
oonntriea  which  har&for  oantoiisaioniisdparta 
oflh*  aM»  hii^ihisit  'wUdi  ham  ]os«  Imd 
«M»acoasmott  legifllaftnre,  and  which  to  nil 
practical  purposea  are  and  should  be  one  and 
the  same  nation. 

The  remediea  to  be  obtained  by  Seotak  legal 
procedure  are  of  course  rarely  known  to  Eng« 
lish  practitieners.  In  matters  of  this  descrip- 
tion the  difficnlties  in  practice  often  reqpie 
inmsedhite  'eKpfauaatioB,  and  an  sokdom  to  be 
found  so  solved  in  the  books  of  practice,  at' 
precisely  to  meet  the  point  of  difficulty  which 
in  an  emergency  has  arisen.  It  cannot  fail, 
tfasnibre^  to  bo  very  vMsfol  to  tho  pmteaian  » 
that  personal  explanation  and  guidance  with 
regard  to  the  law  and  practice  of  SfcotUnd^  can 
be  obtained  from  an  experienced  practition^ 
such  aa  Mr.  Gilmonn  resident  in  London..  • 

In  a  fsw'Onbsequent  papers^  in*  coMtinnneo 
of  the  present  series,  we  shall  invite  the  atten* 
tion  of  our  readera  further  to  the  subject  of 
bankmptay  and  inaohoncy,  and  paint  out 
some  useM.  details  of  international  praetieofor 
the  Eng^h  solicitor,  in  preparing  proceedinga 
for  the  Scottish  courts. — Zu. 


ANALYTICAL  DIGBST  OF  CASBB 

BKPORTBD   IN  ALL  THE   COURTS, 

i^VoHi  l<^  Ftbrmrpt  1B46. 

Coittt5(  of  lEfttlts* 
L  FRINCIFLES  OF  EQUITY. 

▲ZTNUITT. 

1.  Extmeraium  of  jifmonaUy^^Viaon  the 
construction  of  certain  letters,  aided  by  pajrol 
evidence.  Held,  that  a  testator,  forv^oable 
consideration,  contracted  to  grant  an  aimaBty 
for  the  lives  of  certain  persons;  and  upon  ttie 
construction  of  the  testator's  wffl :  'Wc^^J** 
the  same  annuity  was  charged  as  a  "debt 
upon  his  real  estate,  in  exoneration  of  his  per- 
sonalty. Monevpemtyy.  IfiircaZI,  9  Coll.  «13. 
See  mdvfer  v.  Aftley,  1  Phiffips,  A^2;  NiOd 
V.  Smith,  14  Vcs.  491.  , 

2.  TVrm  secttTtno  payment  —  On  settlea 
estates  being  cleared  of  all  charges  except  an- 
nuities, the  party  entitled  to  the  possessiwi 
subject  to  the  term,  would  be  entitied  to  too 
beneficial  enjoyment  during  the  residue  of  the 
term,  keeping  down  the  annuities;  and  the 
term  would  still  be  available  for  the  annuitants 
in  enforcing  payment  of  the  annuities.  Frr* 
riMd  V.  WiUam,  4  Hare,  36a,  3G9« 

And  see  Miuvm, 
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JmO^Heai  Dipeti  qf  Cuei  t^Cowtt  of  Spdty. 


apportionmskt; 
MakUnumee, — An  ananity  given  for  main, 
tenance*  and  cfaaiged  upon  luid  for  a  certain 
tune,  which  ceased  before  the  Unte  of  the  year 
at  which  the  annuity  waa  payable,  the  annuit- 
ant was  held  entitled  to  an  apportioned  part 
of.  such  annuity  for  the  time  between  the  last 
payment  and  the  oeaaation  of  the  charffe.  Skep- 
pard  y.  WUton,  4  Hare,  395.  See  Lon^more 
v.  Bleum,  2  Y.  &  C.  C.  C,  363  i  Re^k  v. 
Martin,  3  Atk.  330. 


SeelFtJ^l. 


A88BT8. 


CRAMPBRTY. 

Mortgagees.  — ^  Breach.  —  Waiver,  —  Seyeral 
suits  at  law  and  in  equity  to  determine  the  title 
to  certain  lands,  were  pending  between  persons 
.  claiming  to  be  mortgagees  of  such  lands,  and 
one  who  claimed  the  same  lands  in  fee  by  title, 
under  a  settlement,  paramount  to  the  mort- 
gage. The  plaintiff,  claiming  to  be  a  subsequent 
«  mortgagee  of  the  same  lands,  contracted  to 
purchase  the  interests  of  the  prior  mortgagees 
in  their  j^rincipal  monies,  arrears  of  interest, 
and  securities,  and  to  pay  tiie  purchase  money 
at  certain  stipulated  times,  all  of  which  (except 
anannuityV  were  to  be  paid  in  1843;  and  to 
.  pay  and  indemnify  the  prior  mortgagees  against 
the  past  and  future  cobts  of  the  suits  ana  pro- 
ceedings ;  and  time  was  to  be  of  the  essence  of 
the  contract.  The  plaintiff  did  not  pay  the  in- 
stalments until  a  considerable  time  after  the 
stipulated  period,  but  such  later  pajrments  were 
accepted  by  the  vendors.  The  bill,  filed  in 
1845,  (when  some  of  the  payments  still  re- 
mained to  be  made,)'  alleged,  that  the  defend 
ants  refused  to  perform  the  agreement,  and 
prayed  a  specific  perfonnance. 

Held,  on  demurrer,  that  the  plaintiff  being 
interested  as  second  mortgagee,  in  the  subject 
of  the  suits,  the  contract  was  not  to  bd'detaMd 
champerty. 

That,  the  defendants  insisting  upon  their 
right  to  treat  the  agreement  as  void,  th^  plaintiff 
was  not  bound  to  tender  the  unpaid  instalments 
of  the  purchase  money  before  ming  his  bilL 

That  ever^  default  by  the  plaintiff  in  pay- 
inent  of  the  instalments  at  the  stipulated  tune, 
is  a  pew  breach  of  the  contract,  giving  the 
defendants  the  ri^ht  to  rescind  it ;  but  that  to 
preserve  such  a  right,  it  must  be  asserted  im- 
mediately that  the  breach  occurs ;  and  that  in 
this  case,  the  breach  had  been  waived.  . 
That  the  time  of  performing  the  several  acts 
.   required  by  the  agreement  on  both  sides  being 
pasty  a  court  of  equity  would  new  enforce  a 
contemporaneous  performance  of  the  contract 
by  both  parties.    Hunter  v.  Daniel,  4  Hare,  420. 
CsBes  cited  :  Sharp  r.  Carter,  3  P.  Wni.  378 ; 
Wood  V.  Dowiles,  13  Ves.  120;  Uppington  r. 
Bttllen,  J  D.  &  War.  l84 ;  Fiodon  r.  Parker. 
11  Mee.  &  Wel8.675;  Prosser  ▼.  Bdmonda,  1 
Y.  ft  Coll.  481 ;  Harringum  ▼.  Long,<  Mvl. 
ft  K.  590 ;  PordsRe  ▼•  Cole,  1  Wma.  Saunders, 
3f0;    Lloyd  r.  Lloyd,  S  Hyl.  ft  Cr.    19«; 
Lery  ▼•  Liado,  3  Merir.  81;   WiUtams  ▼. 
Shair,  3  Rum.  178,  n. ;  Hudson  ▼.  Bartrvm, 
3  Madd*  440;  Caiew  v.  Jobostoo,  f  Sefa.  ft 


Lef.  S80,  305;  Attomey-GeBeral  r.  Ifftjor 
of  Norwich,  1  Keeu,  700 ;  S.  C.  9  Myl  ft  Cr. 
406;  floQghtoa  r.  Reynolds,  t  Hare,  IM; 
Cutbbert  r.  Creasy,  6  Jlifsdd.  180 ;  Haclley  t. 
Rosaell,  t  Sim.  ft  9tii.  «44. 
See  notes  on  thia  case,  p<.  4S2,  aatem 

CHA&TBR-PAKTT. 

An  agreement,  beiwoeu  the  owners  ssd  fbe 
merchants,  for  the  emplogrnenk  oC  the  Mp  on 
a  certain  voyage,  not  in  writing,  but  acted  1900 
by  the  parties,  is  equivalent  to  a  charter-psjty. 
lAdgett  v.  WilUams,  4  Haie^  462. 

CONTINOBBIT  RnfATMDBS. 

Barring. — Contingent  remainder  created  by 
a  limitation  to  the  use  of  the  huabnad  and  wiie^ 
and  the  survivor  and  the  heira  and  muagan  of 
the  survivor,  barred  by  a  fine  suhseq[oenUj  kfied 
by  the  husband  and  wife.  Parker  r.  Carter, 
4  Hare,  409.  See  Vick  v.  Edwards,  3  P.  Wms. 
372 ;  Doe  V.  OUver,  10  B.  ft  C.  181. 

COPYHOI«DS. 

Renewal  0/  Lsases.-^JpporOmmetsi  ofjine. 
—Coste.— Lands holdenunder  n  lease  for  Isor 


lives,  and  renewable  upon  payment  of  a  fin^ 
are  devised  to  tmstees  in  trust  for  the.teslator's 


wife  for  life,  she  keeping  good  Uie* 
and  filKng  up  the  lives,  and  subject  to  her  life- 
interest,  in  trust  to  let  and  set  the  ssms,  and 
after  paying  the  chief  and  othor  rsaks  and  land- 
tax,  and  keeping  full  the  lives,  to  pay  the  rcsi* 
doe  thereof  to  W,j  and  after  lua  deenae,  iqion 
certain  trusts  for  the  bene6t  of  the  fteatetor^s 


grandchildren.  Upon  the  dcad&oftbetesl 
tor,  his  widow  enters.  She  afterwards  dies  in- 
solvent, having  neglected  to  suhstitnle  a  life 
that  of  C,  one  of  the  nominees  for  Ufe,  who 
died  in  her  lifie-time.  9F«  then  enters,  and 
likewise  omits  to  substitute  a  Uft  for  thsa  of  C: 
and  seven  yearaiaftte  the  commencemeni  of  bis 
possession,  Q.,  another,  nominee,  dies:  Held, 
that  two  lives  must  be  substituted  for  those  of 
C  and  Q.,  and  that  the  costs  of  the  mewal 
being  in  the  first  instanoe  raised  by  a  morteage 
of  the  estate,  W.  must  repay  snch  pait.ortiie 
expenses  as  ib  incurred  in  renewing  the  aecond 
life,  but  that  he  is  in  no  default  for  not  having 
renewed  the  first  life,  and  is  exempt  Iran  sa^ 
portion  of  the  expenses  as  ought,  on  the  demh 
of  C.  to  have  been  paid  bv  the  widow,  togedur 
with  interest  thereon,  at  tne  rate  of  51.  percent. 
per  annum,  from  Uie  death  of  C  to  lh«  death 
of  Q.  fVadley  v.  Wadley,  2  ColL  11. 
See  lAmUations,  Stame  of. 

COSTS. 

See  Vendor  and  Purchaser^  1,  2/  CbpyAoAft  .- 
Legacy,  3. 

DBBTOE  AICD   CBBDITOn. 

8§t'0ff,'^PriorUf.^Lien.—  T.}mQ$,  under 
a  will,  trustee  of  8062.. fo;r,  two  nenpiUK,  in 
moities,  leaves  that  sujooi  outstancUng,  on   the 

Promissory  note  of  /.  The  note  is  payable  to 
'.  only,  and  not  to  T.  or  order.  In  1^39;  T. 
becoming  embarrassed,  endorses  the  note  to 
his  banker  M,,  (who  is  also  the  banker  of  JL,) 
as  a  security  for  advances,  Af.  having  no  notice 
of  the  trust.    In  1840,  T.  becomea  r       "  '  ~ 


fit 


ealilMtooMinOM^^AtSOOL  In  1841»/.be- 
oomes  a  creditor  of  T,  forgoods  aold^and  dainu 
Bet-offagamct  the  note.  On  the  Tth  April*  1842, 
/.  has  notice^  through  his  agent,  of  tli  endorse- 
ment of  the  note  to  If.  In  July,  1842,  7.  be- 
comes hanknmt.  HM^  tliati  as  to  tho  moiety 
of  the  800/.,  wnich  is  held  by  T.  in  trust,  the 
trust  must  prerul  against  the  banker's  se- 
cmity;  2nd)y,  that  as  to  tha  other  moiety,  t^e 
•ei^ff  of /.  nmst  prevail  against  the  banker's 
security  up  to  the  7th  April,  1842 ;  3rdly,that, 
aubjact  to  the  trust  and  the  set-off,  ill.  has  a 
lien  on  the  monies  of  /•  in  his  hands,  which 
«nll  operate  pro  tmio  in  discharge  of  the  debt 
secured  by  the  promissory  notc^  and  so  assigned 
to  31, 

A  landowner  employs  an  agent  to  act  for  him 
genorally  in  his  money  matters,  draw  cheques 
on  his  bankers,  &c.  The  person  so  employed 
being  directed  by  his  principal  to  pay  a  certain 
debt  on  the  next  rent-day,  gives  notice  to  the 
creditor  that  the  debt  will  be  paid  at  that  time. 
Semble,  That  this  dhrection  and  notice,  even 
with  the  additional  promise  by  the  agent  that 
the  debt  shall  be  paid  out  of  the  rents,  give  the 
creditor  no  specific  lien  on  the  rents. 

A  d^tor,  who,  for  money  advanced,  had 
given  to  his  creditor  his  pronussorynote,  and, 
as  a  collateral  secunty,  had  deposited  with  him 
a  pdior  of  assurance,  and  who  had,  on  the 
ether, nand,  a  nght  of  set.off  in  respect  of 
goods  sold,  applied  to  the  creditor  to  have  the 
policy  ddivered  up  for  a  purpose  unconnected 
with  the  debt,  and  replaced  by  another  security. 
The  polioy  was  acooithngly  defivered  up.  Held, 
Uiat  the  debtor's  right  of  set-off  was  not  there- 
by  <ttsphped>    IfosrsT.  «teei#,  2  CoU.  GO. 

Cases  cited  r  HHl  v.  lidwis,  i  Salk.  13$ ;  Rose  t. 
CUrke.l  Y.  ft  C.  C.  C.  534;  Mslcohn  v.  Scott, 
5  flaw,  39  ;  Fester  v«  Blsclcstone,  1  Myl.  ft 
K.  S97,;  Torton  v.  Be&aoD,  2  Vera.  764* 


DBTISS. 
See  Tsnantby  Curtesy,  U 

SaUITABLB  ASSBTS* 

SeeFFiUyl; 

BXCHANOB. 

Power, — Tenant /or  Itfe.—The  exercise  of  a 
power  of  exchange  for  lands  of  equal  value  by 
a  tenant  for  life  in  possession,  and  haying  the 
legal  estate,  cannot  in  equity  be  questioned  on 
ibe  ^[TOund  of  inadequacy  of  value  oy  the  tenant 
in  tail  in  remainder  expectant  on  an  existing 
tenancy  for  life ;  the  question  of  the  due  exer- 
cise of  the  power  is  legal,  for,  if  the  value  of 
the  lands  taken  was  inadequate,  no  estate 
passed  at  law  by  the  conveyance.  .  Ferrand  v. 
Wilion,A  Hare,  385. 

kxnUXjTotL. 
'  1. TudSemal/y.— An  executor,  who  has  as- 
sent^ tfncon&fotkanv  to  a  specific  bequest  of 
the  testator's  leasehold  estates,  is  not  entitled 
to  an  indemnity  out  of  lihe  testator's  general 
estate  ih' respect  of  his  covenants  contained  in 
the  hsase.    SkadboU  ▼.  Woo^ali;  2  CoD.  30. 

See  notes  on  this  case,  p.  518,  ante, 
[  2.  Charge  and  dieeharge.  —  An    executorl 


chaivedwiththeraesiTtof  tcM,  slated  in  tlie 
schedule  to  hb  exammation,  tlut  he  had  ie» 
cavsd,in  respect  of  rentSi  after  dednetions  to  a 
ceitain  amount  for  bills  due  finmi  the  testator 
to  the  tenants,  so  much;  the  Master  chaiged 
the  executor  with  the  whole  amount,  indumng 
the  alleged  deductions.  Held,  on  exception, 
that  although  the  executor  had|  by  this  form  of 
admission,  charged  himself  widi  the  aggregate 
sum,  yet,  as  the  whole  statement  mnst  be  v«mL 
he  had  also  discharged  himself,  primd  facie,  by 
the  evidence  which  it  contuned  of  the  repay* 
mentto  the  tenants,  which  repayment  it  waa 
open  to  the  other  parties  to  impeach.  Hge  t» 
Kenmjf,  4  Hsre,  452.  See  Ridgeway  r.  Darwm, 
7  Ves.  404;  Tkompeon  v.  Lambe,  id.  587; 
Robineon  v.  Scotneg,  19  Ves.  582. 

3.  Cutting  Itmder.— Executors  cutting  tim* 
her  upon  a  supposed  trust,  afterwards  held  to 
bo  void,  migQt  be  personally  changeable  id 
equity,  as  trustees  for  the  owner  of  the  tim- 
ber, if  they  acted  fraudulently,  or  if  they 
retained  the  proceeds  of  the  timber,  or  gained 
any  benefit  Dy  it,  but  not  if  Uiey  acted 
by  mere  mistake,  and  held  no  part  of  the 
proceeds  in  their  hands.  In  the  latter  case,  the 
executors  might  be  regarded  in  equity  aa 
strangers,  who,  under  a  mistaken  suppositioa 
of  right,  had  done  a  legal  wrong,  for  which 
there  was  a  legal  remedy.  Ferraniy.  WiUoi^p 
4  Hare,  383. 

And  see  Frwriry  ;  WUl,7> 

FIMB. 

Deed  executed  in  September,  1790,  not  in- 
effectual by  lapse  of  time  only  in  declaring  the 
use  of  a  fine  levied  in  Hilary  Term,  1788. 

Qemble,  the  mutual  concurrence  of  a  husband 
an4  wife,  in  the  levying  of  a  fine  of  lands  itt 
which  they  were  jointly  inteiested,  and  in  the 
declaration  of  the  uses  for  the  benefit  of  their 
issue,  constitutes  a  valuable  consideration  to 
support  the  deed  declaring  such  uses.  Father 
V.  Corner,  4  Hare  409. 


FORM. 

A  court  of  equity  wiU  neither  allow  the  form 
of  a  transaction  to  protect  a  fraud,  nor  set  aside 
a  transaction  otherwise  valid,  merdy  on  the 
ground  of  form.  Ferrand  v.  WiUon,  4  Hare, 
386. 

HBIBAT   LAW. 

See  Voluntary  Daed,  2. 

HUSBAND  AND  WIFB. 

fiiortgage.^Sannvorthip  qf  fn/e.— Husband 
executed  mortgages  of  his  wife's  equitable  chat- 
tels real,  and  med  in  his  wife's  lifetime  without 
havingpaidtbemortsjagemoney.  J?e^  upon  the 
constroction  of  the  instnunents  of  mortgage, 
that  the  tcansacti7ns  were  intended  solely  as  a 
security  to  the  mortgagees  for  the  money  lent, 
and  not  as  a  redaction  of  the  chattels  into  the 
hnsband'a possesion;  conse^ently,  that  the 
wife,  by  aonrimahip.  waa  entitled  to  the  eqmty 
of  redemption.    Clark  r.  Burgh,  %  ColL  22\. 

Csass  cited  1  Fitt  v.  Pitt,  Tan.  &  Ruse.  180  ; 
Bates  T.  Dandy,  S  Atk.for;  1  Ross.  33,  n.; 
Watts  V.  Themas,  2  P.  W,  364$  Steed  v. 
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#.  i  ikl9in,4  V«ft.^5i.S94;  Ikit  fid- 
WBrd  Tiihi«y«  0H%   t  Vsfii.  7  y  itorgM  t. 

•  GlumpOejftt.il'Alyl.  &  Cif;97  ;  JMk«DB^.lBliii» 
1  Bligb,  104.  136)  DanM  «.  Harti  S  Rum.  & 
Myl.  360 ;  O^naar,  v.  B«BtM,  1  Vew.  596 ; 
Norden  ▼.  Lerttt,  ib. ;  but  460-4  Vin.  Abr.  5l« 

.  And  Me  jFiw. 

iJii>iHiJfii*T.- 

See  S<MVItfOf%  I. 

INJUNCTION, 

'  1«  Fonigm  agmt^'^hn  ii^unction  caaaot  be 
aaetaioed  agaiiMt  tbe  ageiit  A  a  foreign  govem- 
ment)  n^ioee  budineas  in  this  eoontvy  is  euly 
iJiBfeof  0ettliiig  certain  eUttow  <tipoa  ^tfae  ioittifa 
gOFernment,  and  whot e  acte  in  that  capacity 
are  done  entirely  under  the  control  of  the  am- 
boBeador  of  the  foreign  jeountry  resident  in  this 
Qonnlry.    Service  t.  Cattatuda^  2  Coll.  56« 

•  Caeee  ciImI  :  liopkim  r.  Rebeek,  S  T.  R.  80; 

8ea5  D.&  R. Sd^Btapbens  v.  Badooek,  3  B.  & 
Ad.  354 ;  Dube  of  Brunevriok  r.  King  o{  Il». 
norer,  6  Bea.  1  ;  Vireaali  ▼.  Beeber*  3  Man. 
ic  S.  S84. 

2.  Advene  lepulHtle,  —  Injunction  to  w- 
«rain  a  party  claiming  by  an  adverae  legal  title 
from  committing  acte  of  trespase,  alleg^  to  be 
prodncthne  of  irreparable  wa8te«  refosed,  under 
Ibe  special  circnmetancee  of  the  case. 

Semble,  that,  although  a  man  be  in  full  and 
complete  possession  of  an  estate,  by  a  title  ad- 
verse to  another  who  claims  it  against  bdm,  and 
there  be  no  privity  between  ^epartiei»and  the 
fKEtf  in  possession  swear  that  lua  own  title  is 
just  and  valid,  or  that  the  title  of  bis  advei^ 
oary  is  unjust  and  inva^d>  that  state  of  things 
does  not  prevent  a  court  of  equi^  from  inter- 
Ming  (before  judgment  at  law  or  decvsa  in 
e^ty )  to  restrain  the  party  in  posaaseion  £rmb 
tommitting  waste  upon  tbe  inheritance. 

QNorff,  what  is  the  present  extent  and  effect 
of  the  writ  of  estrepemenii    IMgh  Y^aggar^ 

Csses  cited:    Mitchels  r.  Dors,  6  Ves.  147; 

Esrl  Cewperr.  Baber,  17  V«s.  i«8;  Tbeuas 

V.  Otbley,  18  Ves.  184  j  Uaive?sitiBBof  Oatfotd 

aad  Cambiidge  ▼.  Riebtrdaoo,  6  Vat.  689^706 ; 

Vice  V.  Tbomna,  Smlvk^s  Report  |n  tbe  Court 

of  StannanVs,  and  lee  4  Y.  &  C.538  ;  Sayerv. 

Pierce,  1  Vea.  gen..  J32;  Jonea  t.  Jonea,  3 

Mer.  161.  173;  Srallh  v.  Cdllyer,  8  Vea.  89; 

Mortimer  r.  Cotlr«ll.  «  Cox,  t03 ;  Pillatforth 

▼.  Hopton,  6  Vea.  5 1  ;  Counbope  t,  Mapploa- 

dan,  10  Vea.  «90 ;  Grey  r.  Duke  of  North- 

nmbai4aBd,  17  Vea.  Ml  ;  N«m«T  ▼.  Roir»^l9 

Vaa.  144  ;  Field  r.  BeiiuaMNit,  1  Sweast^^SOe  i 

,BimU  T.  Palnar,  3  Myl. *  K.  638. 

3L  .S»v«««rrj--The  flaittlifib,  (who  wm 

S!f  fr?*r®^  ^  ^P*)  ^*«^*?  foandwl  tMr 

fltated  that  they  were  nwnagiag  owhsm,  not 

fartibe  pufpoaoof  rshef  «a  tmmmg  mnmn, 

Mm  order  to  praeset  their  i^to  m  ^tm»^ 

me^yon  teir  nghl  ai  aHnu«in(r  owmi,  b«t 

SJ^2!!?*¥;*^.  wch  tej«eti#n  only  aa  the 
mndatimi  oftbeirnirhi  a»«lk>i!iai«P./  r^^.## 


4v   WfcMer  a  MiHi'Oril 
iinfnuttion  realMudng^  »  pMf  tnm  triEh»  i^ 
!^ip'to4kiif  other  Ann  a'CeMihi  ytit^  IhtMiSi^ 
in  'oflbet^  eouipsIKsff  hiMi'eo  "711800641  'to  waA 

465.    See  JKdbnnofVir.  Okmn^gmmMm 
Cmfmg,  l  Myh  k  K.1M. 
nHQ  see  'Skipi 


Mottpage'-fiaurMiB  'MenH.—k  debtor  infl 
his  wife  joined  in  an  SBSigmnent  of  the  dioie 
in  action  of  the  wife  to  a  creditor  Of  th^  bos- 
band,  to  secure  3002.  owing  by  the  liu^band. 
The  creditor  afterwards  insured  the  IfEe  of  die 
wife  in  a  sum  of  ^OOl.  Hie  cboae  in  adioa 
was  not  reduced  into  ix>88ession  in  tbe  lifetinie 
of  the  ¥irife.  Hie  wife  died,  and  tbe  eredite 
received  from  the  insuianoe  office  Uie  20IML 
Held,  in  a  suit  for  redemption,  that  if  tbe  cre- 
ditor had  no  insurable  interest  in  the  life  of  tbe 
debtor's  wife,  the  debtor  could  have  no  dain 
to  tbe  appticatSon  of  the  sum  assured,  towards 
die  payment  of  bis  debt ;  that  here  tbe  creditor 
bad  such  insurable  interest,  but  tbe  risk  oeaseA 
at  the  death  of  tbe  wife;  and  that  tbe  mon^ 
afterwards  ]paid  by  tbe  insurance  office,  being 
paid  in  their  own  wrong,  the  debtor  was  not 
entitled  to  have  it  applied  in  reduction  of  bis 
debt.  Heiuon  v.  luachvb^^  4  Hare,  434, 
Cases  cited :  Godaall  r.  Boldero,  d  East,  73; 
Holland  ▼.  Sautb,  6  Eap.  XI ;  Dark  v.  Tbe  In- 
habitants of  the  Hundred  of  Blytbing,  f  B.  ft 
C.  t54 ;  Halford  v.  Kymer,  10  B  It'C.  794; 
£z  parte  Andrews,  m  re  Eaiett,  1  BBbdtt.  373  ^ 
S.  C.  S  Roes,  410;  PhaUps  v.  fii 
Lloyd  ft  Goold,  Ca.  tamp.  Sogd.fTD;  I  ^ 
leyV.  Andnn,  1  Ll^yd^Goold  OftilHDp.V 
katt,.3l0 ;  Stifle  r.  Everitt,  1  Myl.  h.  Cr«S7» 
See  notes  on  this  case,  p«  49i>  cmU, 

Paidout  of  income  of  fimd  before  decree,-- 
Where  it  appeared,  sponifidavits,  in  an  ad- 
ministration suit,  that  the  estate  w«i  faH|e, 
with  but  few  debts  or  cbargee  thereon,  me 
Vice-Chancdbr  Wigram  ordered  tbe  jointore 
of  the  widow  of  the  testator,  and  amnBtees  men 
by  his  will,  to  be  paid  out  of  die  income  of  the 
estate,  before  decree,  but  vefiieed  to  direct  tbe 
payment  of  pecuniasy  legacies.    IHgbw  v»Jlay» 
cait,  4  Hare,  444.     See ShetMy.MeK^  2 
Base,  164. 
Caaaa  sited  :   Waiter  ^      ■     ..,  iS  ^fm^»i 
Paaroe  v.  Baroa,  It  Ves.  .4591;  ^JMVoise  ib 
Silk,  Coop.  52;  Wear  r.  WHUmoq.  cited  15 
Vea.  93.;  Toulmin  r.  Copland,  3  Y.  dtCdl 
650. 

See  CopghMs:  Specific  pe^iformmeB^  Utrng, 

xaBfiuunc 
1.  Xoptai— L^acy  to .il.,  and  in  caaejl. 


»i  IK«»«^^  Hore,  4ee. 


ftbeirright  «.ebartswr8*  Udgett 


eball  die  in  the  testator's  ISetini^  without  ksa^ 
then  ov«r.  A.  died  in  ^  testator^e  fiftcini^ 
leavmg  a  child:  tbe  child  is  not  entided  to^ 
iMfacy.  CoojDsr  V.  JKCdIer.  4  Hare,  485.  8m 
Exptarte   Jtoaen^    2    Madd.  448 1    SUm  «. 


WaUcer,  3  Atk.  796;  Letkimim^  t,  fim, 
Ambl.  661 ;  C^reeM  v.  Wmtd,  1  Au88..86a. 
Cont^iic^Mti..—Residuary  gift  upon  tmst 


for  the  testator's  iwlfB<fer€fe^  if  elie  should  so 

jisr  isa^h-er  mmnm,  open  tnwt  to  fay  aad 

4md»  ths  wMe  £snef»  ewudlj  smenflptaU 

amd  «vary  tke  teslMtor's  nsptoitrs  sad  aieees* 

itou»  mA  shise  ttiite^  withiiiwc  aondis  after 

^19  Aosid  bsceas  entitled  thevettt.     IM^ 

tka*.«WiesidiiMrT  sbeieof  one  whe  ^md  in  the 

litfetiMi  ^  the  wiiam  passed  to  hie 

iie«Bb    P«dbl«»Y.  Onyofy,4H«w,a96. 

Caese  dted :  Lwlte  ▼.  RoMnKW^S Meriv.  968; 

Sofd  T.  BawUbs,  1  Sim,  ft  Sm.  Ste  ;  Bsnyoo 

V.  MsddiwH,  3  Bio.  C.  C.  7d;  Mnnrny  ▼. 

TsiWBd»  10  Sim.46:^ }  Pwr  t.  Parr,  1  Myl. & 

K,647;  Laming  r.  SbMMtt,  2  Hue,  17; 

Sdisbory  v.  Pettj,  3  Hare,  86 ;  Batofovd  r. 

KebbaU,  3  Yes.  363;  Vawdry  ▼.  Geddes,  1 

Itaas  &.  Hjl.  S03 ;  Billiagsley  r.  W»1U.  3 

Atk.  ei9 ;  Baroev  ▼.  Allen,  1  Bro.  C.  C.  t81 ; 

Saanders  ▼.  Vaatier,  1  Cr.  &  Pb.  S40. 

3.  Apportionment  ^  edsts,  —  Legacies  of 
stodc|(ifeahy  aiavnsdwoiaaB  by  her  will, 
exaented  in  puisuanee  of  a  power,  held,  not- 
r  the  stock  was  misdeseribed,  to  be 
I  the  Goeto  of  a  suit  institnted  by 
,  who  wen  also  the  residnary 

^ J  of  the  testi^rix  €ar  the  paroose  of  har* 

ttig:thB  tmsts  adainistersd,  directed  to  be  borne 
mteably  by  the  specific  IsgacieSb  W€arrm  y. 
PoefMaPoite,  2  GolL  116. 

Cbeas  died:  Duke  of  Hailborougb  r.  Lerd 
GodolphiB,  S  Vea.  seD«  75 ;  Soothbv  ▼.  Stone- 
hoaie,ib.612;  Cotter  r.Uyer,  S P.  W.^S3; 
JI«OT«on  T.  Reed,  5  Madd.451;  Selwood  r. 
2dfildmay  3  Yea.  306 ;  Mackinley  r.  Siaon,  3 
Sim.  561 ;  Spoag  ▼•  Speng,  3  Bligh.  N.  S.  84 ; 
SiamoBa  t.  Vallanee,  4  Bro.  C.  a  345;  Fon- 


2.  <^Yect  fbaritels^'Mriifc^ifBA  i^ 
letod  Is  dbstmewd  trt  lest  'by  latMfe  t>f 'Vrae  it 
no  gnrand  for  the  hiteiposttron  df  a  eotM  4 
cqt%,    Pe^rand  v.  'Wilson,  4  Hart,  ^4. 

And  see  PetpetuU^,  I. 

MAINSKJiykMaBt 

See  mn,  4. 


MODUS*  > 

6ee7IM«.  ^ 

MDRtGAOB. 

See  Champerty:   Hmshemd  and  Wtft^  Jn*^ 
surancej 


Vendor  andPurehaser,  2. 


I T.  Poynts,  1  Bio.  C^C.  47 J  ;  Altornej* 
General  t.  Grote,  t  Koai.  &  Myl.  699 ;  Asbton 
T.  Aabton  Ca.  U  Talb.  15« ;  Sleech  r/fhorlng- 
tOD,  S  Yea.  sen.  560,  564 ;  Miller  r.  Travera, 
8  Bing.  244,  fS«;  Page  t,  Le^ingirell,  16 
1^.403;  Yoaag  f.  Martin,  2  T.  &  CX.G. 


See  9¥m,  5,  /• 

Seel/smy  ;  IMfer  tmd  CredUor. 

imrraTroira,  BTArrrmt  a». 
CBarf  roSt.— The  lord  of  a  manor  granted  a 
teaes  of  the  manor  toJ.B.  to  hold  for  three 
Byes,  and  deposited  with  A.  B,  the  conrt  rolls* 
In  ISSO,  the  lease  eajnred  by  the  death  of  the 
ecMrnvor  of  the  fives.    In  1822,  the  |;rantor  by 
letter  reonestcd  A.  B.'«  represcntaUve  to  de- 
Brer  np  toe  court  rolls.    No  notice  was  taken 
of  tine  letter,  nor  was  any  farther  appfico^n 
Bnade  by  the  grantor  ffl  the  year  1844,  when 
he  8led^  bQl  against  A.  B*s  representatiyes  to 
receyer  the  conrt  rolls  and  title  deeds  of  the 
manor*    The  defendant,  by  lus  answer,  relied 
on  ihe  statute  of  Bmitations.    Held,  that  the 
bin  was  filed  too  late.    Dean  and  Chapter  qf 
WeOe  y.  JloidmgUm,  2  Coll. 73. 
*  Caaea  cited :  Tbe  Lord  Buckburat^a  caae,  l  Rep. 
1  ; Dr. Jiayfield'a caae^lO Rep  88 ;  Jenk. cent. 
€b.  80  ;  JaoVeon  r.  Butler,  2  Atk.  306 ;  StT>ode 
y.  BlackburUe,  3  Yea.  222  ;  Carter  y.  Croy- 
don  Canal  Company,  4  Y  ft  C.  405. 


1.  Powers.'-THani  iniaiXi-'^'^fhidfer.^lhie^ 
tee$.-^9(atute  qf  L«mifi«Aw«.— Bcyise  .df  real 
estates  to  trostecs  for  srterm  of  '21  years,  «sa 
subject  thereto  and  tothetmststhereof,  to  A.ror 
life,  with  liberty  totiuttiniber,  &e.,  for  btfildinge 
and  repairs  only ;  remainder  to  B,  for  Kfc/jrtm 
like  liberty,  &c. ;  remainder  to  tbe  sons  of  m 
successiyely  in  tail ;  and,  after  like  remainders^ 
to  C.  and  D.,  and  their  sons  respectively;  re* 
nndnderto^.  for  life,  with  like  Hberty,  &e.i 
remainder  to  the  sons  of  E.  successive  in  t^; 
with  diyen  remainders  over;  remainder  to  the 
testator's  own  right  heirs,  with  the  dettoatiwl 
that  the  trustees  of  the  term  shotdd  rsic^  the 
rents  and  profits  of  the  estates,  cut,  feu,  antt 
sell,  the  timber  at  mature  growth,  in  uue -soo- 
eesMon,  and  yearly  (unta  the  testatm^e  drtta 
and  pecuniary  legacies  ehocfld  be  paid)  there- 
f^l  pay,— 1.  A  certain  annuity,  and  also  a 
yearly  rent  charge  of  1000/,  to  the  person  en- 
titled  to  the  estates  eipectant  on  the  dstsarmi- 
nataoo  of  the  term;   2. The  expenses  of  the 
trcKt;   ».  His  funeral  eacpenses;  and  *-.'^o 
peoHaaTykgaoes  and  aanuities  given  by  lus 
win,  or  so  mash  as  his  personal  estate  should 
not  pay.    And  after  euchpsiymsnt,  or  the  tais- 
mg  of  a  faad  tuificient  for  the  same,  to  permit 
the  person  entitled  to  the  estates  expeetuit  on 
the  term,  to  enter  into  possession  thereof,  sub- 
ject to  such  annuities  as  should  then  r«nwn 
charged,  and  the  term  then  to  cease.     The 
testator  empowered  the  tenants  for  life,  and  the 
respective  devisees  in  possession,  to  exchange 
part  of  the  devised  lands  for  ethers  of  greater 
or  coinl  vahierand  aatfaertsed  hie  executors  to 
pnaeive  the  wood,  so  as  to  containe  a>Buc- 
cessioB'in  the  falls  thereof ;  and  he  empowered 
them  during  aad  after  the  term,  unttl  *)me 
person  was  entitled  to  the  estetes  in  tail,  »  for 
some -greater  estete,  to  enter  and  cut  tksber  at 
matuM  gr»wth  fer  eale,  and  to  apply*^  FJ* 
oesds  in  paymentof  his  loneeaUapeneestdsbi^ 
aad  kgacise,  uatyi  the  tiaate^ef  the  termehwriA 
be  satisfied;  and  then»  with  the  eoneedt  el  «h» 
dense«e^i»poseeseioii,.tei»reet  *b««»^JJ 
theiparchaee  of  other  tedff  in  fee,,  to  be  asMOsA 
t»  the  same  uses  as  ^devised  estates.     Im 
testates  died  in  1803.    The^personalte^eai^ 
fieedtopayfais  debte  and  peeawary  Iggaoeijj 
batnottopreeidefortheaMiiiiUss.    J^/j^ 
the  first  tewtei  for  lite, M  the  deathel  A# 
testator,  entered  into,pQ«se»idn  of;the    '" 


cas 


AmJ^HM  Bigmi  ^Otm  i  OmUf^Mpi$§. 


•adMcootiAoad  daring  bis  life.  B.  died  in 
1837,  mthoot  itsne,  whereupon  E.,  the  next 
onrivii^  tenftnt  forlife»  entered  into  poseeseion. 
in  aniift  inetitoted  in  1849,  by  the  first  son  of 
JB«»  tt  tenant  in  tail  expectant  on  the  decease  of 
B.,  wfp&anA  Um  represetttatives  of  the  trustees, 
•ad  the  exeeaton  of  B.  the  deeeased  tenant  for 
life: 

Had,  that  the  tenant  in  tail  expectant  on  the 
decease  of  B.  was  not  entitled  to  an  account  of 
the  timber  felled  during  the  life  of  JB.,  the 
fOfor  attempted  to  be  given  to  the  trustees 
bein^  T(»id  under  the  rule  against  perpetntties  ; 
Nor  to  an  aoconnt  of  the  produce  of  the  tim- 
b«r  daring  the  period  to  which  the  power 
mjfffajt  have  lawloUj  extended,  as  such  power 
bad  not  been  i^portioned ; 

;  Nor  to  an  account  in  the  court  of  equity*  as 
agunst  the  estate  of  £.,or  of  the  trustees,  of 
ftnytuAbercut  during  the  life-time  of  J3.,  the 
ri^t  of  the  phuntiff  (if  any)  being  a  legal 
nght,  and  the  defendanta  being  entitled  to  Uie 
protection  of  the  statutes  of  limitation* 

And  that  the  plaintiff  as.  such  tenant  in  tail 
expectant,  was  not  entitled  to  relief  in  equity, 
on  the  groond  that  the  exchange  effected  by  J9. 
of  certain  of  the  devised  estates  for  other 
estates,  was  not  a  due  exercise  of  the  power  of 
^xchauffe;  for,  if  the  exchange  was  not  war- 
nnted  by  the  power*  the  legal. estate  in  the 
devised  premises  did  not  pass  by  the  convey- 
ance.   Ffirrand  y,  WUson,  4  Hare,  344. 

^■es  cited:  Biddle  v.  Perkios,  4  Sim.  135; 
Powis  V.  Gapron,  ib.  138,  n.;  Waring  r.  Co- 
ventry, 1  Myl.  &  K.  i49 ;  Wood  t.  White,  4 
Myl.  &  Cr.  460 ;  Wallig  r.  Freestone,  10  Sim. 
«?5;  Bougbton  r.  Jameg.  1  Coll.  26;  Kerr, 
lid.  Danganoon,  1  Dr.  k  War.  509  ;  Thomas  v. 
Sorrell.  Vaugh.S5l ;  pigot  v.  Bullock.  iVes. 
jun.  479,  484 ;  Scorell  v.  Boxall,  1  Y.  &  Jer. 
396;  Power  v.  Eyre,  Cooper.  156;  Tooker 
T.  Aonesley,  5  Sim.  flS5 ;  Waldo  r.  Waldo,  7 
fltn.  S60;  Dmmmond  r.  Duke  of  St.  Albaas. 
5  Vea.  4S3 ;  WiJkinaon  r.  Proud,  11  Mee.  & 


W.  sa;  Moakett  r.  Hill,  7  Scott,  854;  Sir  J. 
Jackson's  oaae,  3  caaea  and  opinions,  94.  97 ; 
Hallv.  Hallett,  1  Cox,  134;  York  BuildinM' 
Company  r.  Mackenzie,  8  Bro.  P.  C.  48,  Tom. 
ed.;  PuUcney  v.  Warren.  6  Ves.72;  Lloyd  v. 
Johnes,  9  Vea.  37 ;  Mortlock  v.  BuUer,  10  Ves, 
«9«,308;  Readv.  Shaif,«Sog.Pow.604,(ed.7.) 
McQueen  v.Farquhar,  11  Vea.  467;  Domford 
V.  Domibrd,  19  Yes.  197  5  Howard  v.  Dticane, 
7.  4c  R.  81 ;  Orover  v,  HogeM,  3  Rasa.  498; 
fienneu  r,'  OoUey,  5  Sim.  181;  AttonwyfGe- 
t  #e|«l  V4  East  Retford,  9  Myl.  &  K,  35  ;  Green- 
law T.  King,  3  Bww.  49,  61 ;  Prjdgci  r.  Bran- 
lUl,  19  Sun.  369 ;  Tumer  v,  Trelawney,Sb.  ,49. 

^  ^.  If  tbe  power  of  the  trustees  to  ctit  tiniber 
for  the  purpose  of  settlement  be  pemiissive 
•oly,  and  not  imperative,  it  is  at  least  cbncur- 
9«qC  with  the  right  of  the  infant  tenant  in  tail, 
l»  the  timber,  and,  to  the  extent  in  which  it 
dmgt^  from  that  right,  it  is  liable  to  the 
«[ectioii  of  creating  a  perpetuity.  Fmvnd  y. 
H*«h  4  Hare,  3d7.    See  Wany.  PolkUl^il 

4SS\  8.  C.  6  M^i.  ^  C.  %. 
A«a  aee  Potssr. 


JP#RTIOK0« 

Whmfohertdied.-^'Tht  trusts  «f  a  I 
years  were  to  raise  as  portioos  fxit  ^ 
children  5,0001.,  if  there  snould  be  one ;'  8^0001. 
if  two ;  and  10,000/.  if  three  or  moid,  to  be 
dii^ed  equally,  the  shares  of  the  sons  atSl, 
and  the  shares  of  the  daugfaters  at  St  or  mar* 
riage.  There  were  three  younger  children : 
HM,  on  petition,  that  the  heir  at  law,  «b  at. 
taining  21,  was  not  entitled  to  hate  the  portioas 
raised,  and  his  estate  discharged,  before  the 
portions  became  payable ;  and  that  a  court  of 
e<^uitv  would  not  order  a  larger  sum  to  be 
raisea  for  portion*  than  had  actoally  beeoeae 
vested  ana  payable .  to  the  children  who  had 
attained  21  or  mamed.  Shefpardy.  FHUfoa, 
4  Hare,  392.  See  Diekensim'  r.  DiHeemsm,  3 
Bro.  C.  C.  19 ;  Winter  y.  Bold,  1  Sim.  &  Stu. 

POWM. 

Apportionment.  —  Whether  a  piow«r  not  to 
effect  a  single  act  at  a  pmod  too  remote,  but  to 
do  successive  acts  from  tiine  to  time,  eaeh  beiag 
pro  tanio  an  exact  fulfilment  of  the  inteolion  of 
testator,  may  not  be  apportioned  and  anatained, 
so  far  as  its  operation  in  each  caae  ^oea  not 
invade  the  rule  agahist  perpetidty,  ind  held 
void  only  from  the  time  that  it  woidd  bgpntp 
infringe  that  rule,— Qicere. '  ^errand  y,  WUten, 
4  Hare,  377-  See  Bo^ee  y.  HoiniIi^  2r€n>.  & 
Jer.  334 ;  Wart  v.  PotkOl;  11  Vee.  257;  Hat- 
sey  v.  Hussey,  5  Mad.  44. 

And  see  Exchange;  Perpetuity  j  WM,  3, 

PBIOUTY  OP  CHABOa. 

Notice  to  et:etu9(f^  or  trustee, — A  testatrix, 
entitled,  upon  the  decease  of  a  tenant  for 
life,  to  a  sum  of  stock  standing  in  die 
names  of  D.  and  L,,  as  trdstees,  beuueathed 
such  stock  to  P.,  and  appointed  D.  ner  sole 
executor.  In  1834,  after  the  deatii  of  tin  tes- 
tatrix, P.  assigned  all  his  estate  and  efleets  to 
L.  and  if.,  upon  trust  for  his  creditors.  ,In 
1838,  P.  assigned  his  interest  in  the  stock  to 
the  plaintiff  by  way  of  mortgage,  and  the  plain- 
tiff thereupon  gave  D.  ncmce  of  the  incum- 
brance. No  notice  of  the  assignmeat  of  1834 
was  ffiven  to  D.  until  1843 :  Heid,  that  until 
D.,  the  executor,  had  as^nted  to  the  legacy  to 
P.,  the  notice  to  L.  of  the  deed  of  1834  was 
insufficient  to  exclude  a  subsequeat  incum- 
brancer from  obtaining  priority,  aUtdthit  tbe 
notice  of  the  iooumbrance  of  1838,  given  to  D. 
by  the  plaintiff,  entitled  ithe^.^tl^oj^tiff  lo  the 
prior  charge  on  the  fund. 

That  a  suit  instituted  by  some  of  d^  cre^ois 
under  the  deed  of  1834,  to  exe(^tejd|!^  ti^ibof 
such  deed,  as  it  did  not  give  the  ntaiil)iiP>r  tin 
executor  actual,  so  neither  coulaitpBlM^to 
give  them  constructive  notice  of  tiait  Jastni- 
ment.  Jfott  v.  £>ape£i;  4  Hare,  446.  809  9W- 
eon  V.  Bamshottom,  2  Keen,  35  j  Meu»  ▼.  JM. 
1  Haie,  73;  SmUk  v.  Smth,  2  do.  Ik  Mm. 
231. 

See  notes  on  this  case,  p.  518,  ante. 

See  Debtor  and  Creditor  ;  Vendor  mi  Fv^ 
chaeer,  2. 


4iHi%liMin^4rCSiMi  (kmUff9§mt9. 
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.  hmdmn^  9f  |wnw>TSak  of  a  leisertiontfy 
ntoiPwl  m  rod  and  personal  pxopeity  aet  asida^ 
ontiiegroiiiidof  inadcquacfofpiice.  Edwardi 


2CalLl00. 

C^tm  eil«d :  GowltBd  ir.  Oa  Farit,  17  V6a.f4 ; 

-HiadMBaar.SBtdi,SRuB.4SS ;  Aldlmroagli 

▼.  Trya*  6C1.  dt  Fia*  aS6;  ClMtaHield  ▼. 

JaaawB.  f  Vm.  md.  It5, 157  ;  King  t.  Hw 

,Ult,2  M.  &  K,  456,  4|30;  Shelly  r.  Naih.S 

Madd.  aS)  ;  Uewien  t.  Rosher,  M*CIel.  &  Y. 

89;  Potu  T.  Curtis,  Yoaiige,543;  Bawlree 

▼.  WatooD,  3  Myl.  &  K.  339, 34 1. 

See  notes  on  tfaia  eas^  p.  448,  oa/t. 

8KT-0PP. 

See  IMtcr  aud  Creditor. 

SHIP. 

Providmg  cargo, — /ayane/iba.— A  ship  was 
chartered  to  proceed.to  such  places  on  the  west 
coaat  of  Africa  as  the  charterers  should  direct, 
and  there  load  from  their  factor  a  fall  cargo  of 
Kuanoy  apd  proceed  to  a  port  in  the.  United 
Kingdom,  to  be  paid  at  a  certam  freight  per  ton. 
The  ship  was  directed  to  Ichahoe,    The  feurtor 
there'  (who  was  one  of  the  charterers)  endea- 
roored  to  proyide  a  full  cargo,  hut  failed  to 
procuTj^  more  than  a  small  quantity.     The 
maater  of  the  ship,  (who  was  also  apfurt  .owner,) 
after  waiting  31  days^aeeing  no  probahility  of 
obtaining  a  full  cargo  from  the  &ctor,  applied 
himself  to  complete  the  cargo  by  his  own  exer- 
tions, and  at  his  own  expense,  and  finally  suc- 
ceeded in  doing  so,  alter  having  been  93  days 
at  Ichaboe.   H3d,on  motion  for  an  injunction, 
that  the  charterers  wsrs.  not  entitled  to  that 
part  of  the  cargo  which  had  been  procured  by 
the  exeictieBS  of  the  master  without  the  assist- 
ance of.  the  factor,   and  which  the   master 
claimed  to  hold  as  the  property  of  the  owners, 
and  not  of  the  charterers.  Lidgett  v.  WiUiams, 
4  Hare,  456. 
Cases  cited:  WeUs  r.  Horton.  4  Bing.  140; 
Fillieul  T.  Armstrong,  7  Adol.  &  EU.  557 ; 
Fteeman  y.  Taylor,  8  Bing.  1S4 ;  Tbompson  r, 
Harelock,  l^Camp.  N.  P.  C.  5t7;  Puller y. 
Stainfortb»  11  East,  f3t;  BeU  v.  Poller,  S 
Taunt.  J99,  per  Mamfield,  C.  J.     . 

And  see  J^fmeiim$,  3,  4. 

SOLICITOR. 

Qte.Vmidqr  and  Purckofer,  2. 

'    '         SPXCIPId  FttBrOBllANCa. 

PoiMr  q^iecwiajp.— Under  a  marriage  settle- 
ment tenant  for  life^  with  remainder  to  his  first 
and  other  sons  by  his  wifeF.,  in  tail,  with 
remainder  to  himself  in  fee,  had  power  to  grant 
leases  for  99  years  in  possession,  at  the  most 
Improyed  rents,  under  an  indenture  of  lease  to 
be  executed  with  certain  forinaliiies.  Twenty- 
eight  years  after  the  marriage,  the  wife  still 
living,  and  there  being  no  issue  of  the  marriage, 
the  husband  gave  a  oood  conditioned  for  ihe 
granting  a  lease  for  99  years,  at  a  rent  of  20U 
per  anajim,  upon  the  expiration  of  a  subsisting 
£«ie.  As  soon  as  the  subsisting  lease  deter- 
mined,  the  obligee  of  the  bond  entered  into 


pooatiiion,  nnd  for  soma  years  paid  a^antoC  - 
30/«  Hdd,  notwithstanding  some  evidence  of 
madequacy  in  ^e  rent,  that  the  representativea 
of  the  obligee  were  entitled  to  a  decrea  for 
specific  .perfomanea  of  the  agreement  cov- 
taiaed  in  the  bond.  Ballsr  v.Pou^dX^ott. 
156.  See  HamHtY.  FeiMiiv,  3  Sch.  and  U 
549. 

aURVIVOHBHIP.  . 

Se^Bu^MmdaAdm/i;  F9W,  2. 

TBNANT  BY  CURTB8Y. 

1.  Sgmiabie  s»«ii.—JDewi».— Although  the 
right  of  the  husbaad  as  tenant  by  tiie  curtesy  of 
an  equitable  estete  of  the  wife^  may  perhaps  be 
exduded  by  a  poaaession  of  the  estate  stnctly 
adverse  to  the  husband  and  wife,  and  to  all 
other  parties  interested  under  the  settlement 
daring  the  whole  period  of  coverture;  jret  the 
possession  of  Ihe  estate  in  conformity  with  tiie 
eqiduble  interests  of  the  tttim  quo  trusts,  for 
however  short  a  time  during  the  coverture,  and 
after  the  interest  of  the  wife  has  become  vsslea 
in  possessbn,  wiU  support  the  title  of  the  hua« 
band  as  tenant  by  the  cmts^y.  * 

The  possession  of  the  eottui  quo  trust,  under 
the  trust  of  a  settlement,  is  the  possessloii  of 
the  trustee,  and  pves  the  trustee  a  seisin  ^ti» 
estate,  which  is  not  interrupted  by  the  death  of 
the  ce»lat  quo  trust,  but  hnmcdlateljr  enmres  W 
the  benefit  of  the  person  next  entitled  to  we 
equitable  interest;  and  notwithstanding  the 
adverse  possesrion  of  another  party  soon 
afterwards  commenced,  a  court  of  equity  can- 
not presume  such  adverse  possession  to  hava 
commenced  so  instantaneously  on  the  death  of 
the  first  eestui  que  trust,  as  wholly  to  exdude 
the  equitable  seisin  of  the  parties  next  entitled 
to  the  beneficial  interest. 

A  testator  entitled  in  fee  to  some  messuages 
and  lands  in  A.,  and  entitled  for  life  to  other 
messuages  and  lands  in  A,,  devised  his  mes- 
suages and  lands  in  il.  to  his  son,  and  charged 
his  tenement  in  A.,  occupied  by  H.,  mth  c«r- 
t^  legacies.  The  tenement  occupied  by  «. 
was  part  of  the  property  in  A,  to  which  die 
testator  was  only  entitled  for  hfe.  HeW,  thatit 
was  not  to  be  inferred  from  the  description  as 
his  own  of  the  tenement  in  A.,  occupied  by  H., 
that  the  testotor  intended  to  describe  andl  de- 
vise as  his  own  the  other  property  i^^**^ 
which  he  had  only  an  estate  for  life.  Farker 
V.  Giffer,  4  Hare,  400.  ' 

Cases  cited :  Sterling  r.  Penblnrton.  7  Yin.  Abr. 
tit.  Curtesy,  a, pi.  11  p.  150 ;  TOodson  ▼.  Hajfj 
3Bro.  C.  C.  404;  Sweetapple  v.  Bmdon,  « 
Vera.  536;  Castbome  v.  Scarfe,  X  A'^f*  ^^» 
S.  C.  7  Vin.  Abr,  tit.  Curtesy,  E.pl.  23, 156: 
2  J.  &  W.  194;  De  Grey  t.  Ricbardfon,  S 
Atk.  469;  Buckworib  r.  Tbirkell,  «  B<»- « 
Pul.  65$,  a.;  Hill  v.  Saoaden,  4  B.  &  C.  5«9; 
Morgan  r.  Morgan,  5  Madd.  406;  Doe  d. 
Cbristmas  T.  Oliver,  10  B.  A  C.  ^^}\{^' 
stmng  y.  Wolsey,  «  WMs.  19;  Lord  Altbsm 
v.Earl  of  ABgl«»y,  Gilb.l6;  Roe  d.  HanMfr 
.  ton  V.  Mitton,  t  Wils.  356 ;  Jefferya  r.  Jafienra* 
Cr.  A  Ph.  138 ;  Burrel>  case,  6  Rep,71  b.; 
Qark  V.  Rntland,  Lena,  113;  Lewis  v. 
Llewellyn,  T.  &  R.  104 ;  NapUr  j.  NSj^ler.  1 
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'     fSbA,  f8;  Itoftln  T«  Demi,  4  Blfg^»  9«  Hit ; 

Blonmnrt  r.  Plafsr,  f  0im.  &  Shr.  99f  ;  6  Dofr. 

'    lf9 ;  MorrioeY.  Ltngtaa,  It  8im.fMlr9.C. 

m  ik  61»;  C«bone  t.  Iii<fi»»  8  J.  «  W. 

-       IM;  Ijoid  QfrnyOkb  r.  BltA,  itf  ^eib  9$*^; 

Do»<L2CMto  T.  JBhnples,  1  iuM.  at£lt:ftft&. 

*  '7*  Adverse  possessum.'^li  the  coverture  be- 
9118  after  an  adverse  possession  has  com- 
zoencedj  and  terminaleB  amiaiErthe  oontinuance 
of  such  advvne  poesasaoB,  or,  if  iMth  the 
trustee  and  cestui  que  tmst  are  disseised  before 
tihe  equitable  estate  of  the  wife  begins,  by  a 
petty  elaimingr  by  a  tiOe  poramoimt  to  Che 
troat,  who  retaias  iiossession  wM  after  tbs 
AnUi  of  tiie  irifo,  the  husband  wadld  Mt  ae- 
any  title  as  tenant  by  the  em^e&f. 
rker  v.  Corfer,  4  Hare,  416. 

TENANT   FOR  LIPS* 

QMmes^HulflnMef ^---Tenant te  liCsBOiSB- 
tilled  to  0et  stone  from  quarriea  on  the  settkd 
titetes,  (except  for  repairs,  &e.,)  nor  to  open  or 
mik  any  mines  of  ooal  or  minenils  not  mmbmI 
or  in  work  at  the  death  of  the  testator,  l&nant 
in  tail  entitled  to  the  monies  realised  by  the 
tittutt  for  life  from  stone  not  nsed  for  rapairs, 
lad  minerdfl  from  newly  opened  zninea^  Fer^ 
wmdv.  W%k«n,  4  Haro,  386. 

See  Eaf^tmjiej  Speoifieperfommaej  WiU, 

TBNANTIKTAII.. 

Bee  Perpetmiy,  l. 

TIMBBR. 

ISmber,  on  an  estate  in  strict  settlement,  if 
fttgiapded  as  part  of  the  inheriCanee,  is  yet  not 
prsBSived  from  alienation  doring  ^innmey  of 
Am  tenant  in  tail;  and  the  settlor  cannot  super- 
add to  the  tenancy  in  taU  a  pnivision  which 
would  render  the  timber  inaUenabte  daring 
■nchinlancy.  Ferrandy.  IFt(soii, 4  Hare,  374^ 
&e  Warev.Poim,  11  Ves.  267;  Duke  of 
Mariiorau^k  v.  Qod^^hm,  lEdc^,  404. 

And  see  PfffyeMKy,  1« 


by  th«  agreemenrtadmti 
hMl  awMit,  batw«»at  Ml 


^Modui.^Deerte  wUkoui  iimsB.—To  a  bill  by 
(he  rector  for  an  account  of  tithes  aoainst  the 
omen  of  the  manor  and  lands  in^e  parish, 
Oe  defendants  set  np  a  modus  of  13/.  6s.  8d 
By  the  documents  coming  out  of  die  possession 
0f  die  defendants,  it  appeared  that  13Z.  Qs.  8<f., 
iind  also  Ss.  9R  (not  pleaded)  had  been  paid 
bydy  owner  of  the  manor  and  lands^  fbl^  dif- 
lerent  considerations  expressed  in  the  doea« 
agents,  and  at  diflbrent  times  of  the  yean  from 
IW  unm  1823,  when  die  then  owners  of  die 
™,«fl[««^^  discontinue  the  money  payments, 
tod  thenceforward  to  pay  tidies  in  kind.  Meld, 
Ihatmsuchacase,  acourtofeqputy  wonld  de- 
em an  accomit  of  die  tidioa  widiont  remaring 
the  plaintiff  to  estid)lish  his  right  at  hw  cither 
w  Ha  i8«a4  or  by  an  action. 
^Phat,  hi  such  a  case,  if,  npon  the  evidence, 
tte;erietence  of  die  modus,  as  pleaded,  were 
oraMfUl;  a  court  of  equity  would  ^reet  an 
wye,  and  not  leave  the  plaintiff  tp  his  action 
^  law. 

'Semble,  that  the  defendants  wttre  not  bound 


He  vacCor  and  te 


sdvvBOftktftiriw,!  ^  _ 

e8tite,HotwiliMbBidiM|f'A0y*hvd*ttMlBiiiM  «ii 

time  of  their  purchase,  ^  -Hie  agfWMMl  %^ 

twaan  vdm  last  ^oimsBB  wsA  tiss  metorrmAei 

tks  miiaaimial  payuiSMl  of  tiAw  ks  kind* 

Eaim^.&dfn$f « Hot,  $ar* 

Chses  shed:  CKCoxmer  T.  Co6k»,'6  Tm.  €6S, 

0n,  n.;  S.  C.  9  Vte.  585,  999;  Ballan  t. 

Xfiobel,  4  Bdw.  -tST;  firiier  ▼.  Bn^m,  1 

M«Len«  a,  YoQ.  962*;  8  BUgb.  K.  &9Br;  Jm 

T.  Hoeldey  4  Price,  87;  IXrrice  t.  'florfdwS 

£.&  ¥.  8aa>  ChapaMD  ▼«  BmA^  S  QmSL 

847 ;  Aahby  v.  Power,  ib.  1242 ;   Stioag  r. 

Denchfield.  2  Y,^  J.  59A ;  White  t.  Lisle,  4 

Madd.  214;  Beok  ▼.  Bm«»  1  Yauag^Uli 

Driffield  T.  Orrell,  3  E.  &  Y.  934 ;  Sjiight  t. 

The  Marquis  of  WaMftrd.  4  Y.  &  C.  283. 

See itotekonthia  eaes^  p.  510, «><^ 


8ee  AiAaMliaHL  2 

TRtTflran. 

lUght  to  a  retese.—Tra8tee  of  sMk,  en 
transieiTJttg'  die  stock  to  his  oethit  fiw  fhOI, 
held,  under  the  circumstances  of  the  caaet  eft- 
tided  to  an  acknowledgment  by  the  osMn^ne 
/rwsrof  the  stock  bdng  received  m  fUD  <tf  all 
demands,  thoi^  not  entided  to  areleaaetmdtf 
sesL  And,  inasmnch  as  the  ceftat*^«r  9nM 
declined  to  make  the  ackno«4edgmeal^  te 
court  directed  a  general  administration  aceoosl 
to  be  taken  of  the  real  and  penonal  eatafe  of 
the  testator,  from  whose  real  and  psnaatl 
estate  the  stock  was  derived,  althoagh  as  ac* 
count  but  a  mere  transfer  of  the  stock  wat 
pmyed  by  die  bill,  and  no  open  nnseHtod  ae- 
cannt  suggested  by  die  anawei;.  Cladbidt  ▼« 
Heatlevy  2  ColL  137. 

2.  ApiudnimeiU  qf  new  tnutee^-^h^^ksU  ksir* 
— ^Mbr^piaTor*— Upon  a  petition  by  a  moi^Mes 
for  die  appointment  or  a  new  tmetee  inOM 
room  of  the  infant  hrir  of  a  trustee  for  asis 
under  a  mortf|age  deed,  the  Vtee-ChmiBrilor 
Kniffkt  Srmee,>ia  the  sl>senoe  of  the  mortgngor, 
refined  the  application.  JnfisOi«e%  %V6IL 
9U 

See  Perpetsu^.j  FflMiir  md  Jawhwfr; 
Prioriiy. 

trsrav* 

Lien.— Real  estaie.^Leim.'-Bankrufi.—A. 
ft  builder,  beiuft^  eonMMs  leasee  ef  Inirftr  a 
term  of  99  jears,  tor  building  purposes,  sad 
having  received  from  JSt.  certun  anvances  of 
money  for  building',  a|peed  diit,  fb€  Ibbks 
should  be  made  out  to  B.,  and  a^gftteffvaie* 
kuowtedgment  to J^.  indtesrwordv-.-^^Ther^i 
uy  acKuowienge  inac  i  nave  receivea  m|B  yov» 
the  sever^^sumsof,  ftc.  oiraccmint  oTHki^ 
houses  which  I  am  btdtding  for  too.  '  9  igm 
to  pay  youTen^  tft  the  ivte  of  mfflUpetva^ 
from  the  datb  of  audi  advance,  an3  U>]tiatM 
lease  of  the  houses  npoti  thensoal 
or  find  yoaa  tenant;  edfye<it  tbjfon 
I  am  to  hate  the  option  of  adnif  Uft"^ 

provided  1  repay  you  die  mnoontadnDL 

the  houses,  and  an  rent  dhe-diereon  toriiir  Af 
yovassignihe  leneorkisev^^tBetN^i 


3iii%«iiir«N^<8rctotr  ewfi<fX|«fiy; 
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Ba  "tiio  flttttltb  'dr  'uio  BmuI  HtndUnrci  to 
mtt  tile  IflaMsto  J8. ;  vnd  bj  a  ni!MiB>- 
^pNmt  fUMUBMHlty  "fiqnied  \f  A,  and  31.,  'and 
mrfUeaand  auit  to  C./a  creditor  of  il.,  it  was 
iMad^  flttlriircaM  CV debt  waa  not  pi^di>r^ 
certaiti  tin^  :B«  iliareby  undertook  to  hold  tke 
InaeBy  ainjeet'tD  hia  clahn  npoa^Jf*  ibr  j£'  ■  ■> 
and  intareet  for  adTaneee  made  by  him  to  ^. 
for  the  boilding  of  tiie  «aid  hoiuee,  and  C's 
fananft  dioold  be  MrtMed :  MM,  that  if,  in- 
AepeBoentl^  Of  tin  tuury  lawe,  these  docu- 
menta^iveated  in  B,,  any  intersst  or  lien  npon 
Ae  jnpatf,  tliey  were  xutniottB  and  void : 
MHay  mo,  mat  aseoming  thi^  ffid  not  vest  any 
wash  iolereat  or  fien  in  B,,  jtt  as  he,  by  his 
aneirer  to  a  bill  ffled  against  liim  by  the  asne- 
aeea  under  AJs  banlmptcv,  insisted  that  he 
bad  aneh  an  interest  or  lien,  he  was  not  entitled, 
aa  agahiet  the  plaintiSs,  to  the  leases. 

A.,  a  bnflder,  being  lessee  of  lands  for  terms 
oT^O  years,  for  builmng  porposes,  sigkied  an 
affreement  in  writing,  wnemy,  in  consideration 
af  naoiiiea  to  be  advanced  to  him  by  B.  for 
bnHding,  he  agned  to  assign  the  leases  to  B., 
aabjeet tolfae ground  rente,  and  ta  the  aeverd 
eonmtiona  theran  contained,  and  to  take  the 
underieasea  from  B.  (when  the  houses  should 
be  completed)  for  ttie  whole  ai  the  terms, 
imiiilii^g  ten  days, at  a  rent  that  shoidd  amottit 
to  a^t  per  osnt.  upon  the  money  to  be  ad- 
vancedy  snch  lants  to  commence  from  the  time 
af  the  nspedsre  advaneea.  By  a  subsequent 
document  signed  by  A.,  in  which  he  acknow- 
le^ed  certain  advances,  and  stated  that  he  had 
buut  two  shops,  after  rq^ting  the  agreement 
to  nay  B.  rent  at  eight  per  cent,  and  to  take 
UDoer  leases,  he  addMi--''  It  is  also  agMed  that 
I  am  to  have  the  privilege  of  selling  the  two 
a|papa»  pnnnded  I  lepay  you  the  amoimt  ad. 
vaaoad  on  the  thopa,  and  all  intenst  due  there- 
on  to  the  day  y^n  asngn  the  lease  or  leaaaa  to 
no  or  ny  nomnrae.'^    HM,  that  tiiese  agree- 

If  A.,  Ids  necessitieatequiring  an  advance  of 
1,0002.,  obtadn  it  fitmi  B.,  upon  a  bavgain,  that 
in  consideration  of  it,  A,,hi&  executors  and  ad- 
nuBiatntors,  shall  pi^  B.,  hia  aaeeuUnra  and 
adminiatratofs,  an  annuity  of  801.  per  aaanum, 
fora^tennof  70  years,  aomasencing  immedi- 
a^,tke  annnkytobeAecured  by  the  corenant 
of  A^iAudu%  huBself  psraonally,  and  after  hia 
deafli,  his  assets  generally,  the  ttaasaction  is 
VMuriousand  bad  on  that  ground,  unless  upheld 
by  those  provisions  of  the  legislature,  which 
have  ivoaBtlf,  aato  ceslain  casea,  r^waled  or 
lalaawd.the  uam^  kwa. 

Asaignasa  of  banhropt,  who  have  entitied 
dismselaea  to  the  decjuatam  of  a  eoort  of 
aipHtgr,4hat  sontaacta  entesed'mlo  between  the 
bawaq>t  «idoaoof  hia  eteditova  are  uaaiknia> 
^aen|itiad>t»cnnaaqfntis1  relief,  ofttholemis» 
BUt  of  «myiBg  to^llie  creditor  the  amoont  of  hia 
advaaees^butof  aUenMaghim  to  piove  mader 
te  fiat  foriha  aBMinnt.of  these  advances,  witik 
ll^iateiwb    BcM0rv.yanlaB»aGoiLl6A. 

Cmm  ailed :  See  d.  TlifiiMl  v.  dMntbtn,  4 
Ctaf.  *t^.JDae  V.  GimA,S.B.ii 


dumagwoift  ^.  ^tdmagweith,  ^^tiai.  "M^t 
FeMday  v.  lWgfclwfck>  1  Vmm.  -ft  BI/4S,  991 
aasiwrV.  Qse(awtey.l»  ^fm.^ms^  ^IS^ 
Bukman,  SVm  ft  B.  14:;  Beniald  v.iflahn* 
-asoi,  9  Mm,  .97, 6A;;  Biadto'T.  4>'.fiei«B,  !i 
TmhU.  U&\  M«Mfaew»v.  l^Mvie^l  Aa*«7| 
Gowlaad  rJD%  Faiu^  17  Ve^  f  0;  Siamaoa^ 
Loid  Howden,  5  JS^l.  k  Gr.  97.;  Rax  ^ 
Bniry,  f  Ler.T;  Poe  d.Hetealf  r.  Brenrn. 
Holt,  N.  P.  C.  »5;  PnceT.Xedwell,  5Bap. 
164;  In  le  NaJBh;r  Bing.  laO;  Gilpta  n 
Enderby,  5  B.  &  Aid.  9*4 ;  Pereday  r.  Herd;- 
•ra.  Jm.  144;  Hoere  v.  m*Kwr,  Baa€.98tr 
f88:  Goadnan  V.  OriaaaoB,  t  Bdl  *  Bsat. 
a74;  WilKaoia  r.  Oweo,  IS  Law  J^  K.  Sn 

Ciuao7. 

.     VBSrDOB  A-ND  PimCHABSR* 

1.  Trustee. — CosU. — Truatee  of  a  term  in 
trust  for  securing  to  a  mortgagee  in  fee  (witk^ 
power  of  Bale)  hia  mortgage  money,  and  aub- 
^t  thereto  in  trust  for  the  mortgagor,  his 
heira,  &c.  decreed,  in  a  plain  caae,  to  pay  the 
costs  of  a  stiit  brought  against  Wm,  to  comDeJ 
him  to  execute  a  deed  for  surrendering  the 
term  to  apurchaser  from  the  mortpgee.  Jamp^ 
shire  v.  Bradiey,  2  Coll.  34.  See  Foole  v.  Pasf^ 
I  Bcav.  600.  . 

2.  Mortgage.— Triority.—SoUcitor.-^'A  sen 
lidtor  took  a  mortgage  in  fee  from  a  client,  ana 
entered  into  possession  of  the  mortgaged  pre- 
miaea.  He  afterwards  transferred  the  mortgaapft 
to  another  client,  and  delivered  to  him  the  title 
deeds,  but  remained  in  possession  aa  the  viaibla 
owner  of  the  property,  paying  interest  on  the 
mortgage  money  to  the  transferee.  Afterwarda, 
m  January,  1841,  the  transferee,  upon  the  ap- 
plication of  the  soficitor,  deUvcred  to  hhn  tM 
title  deeds  (except  the  deeds  of  transfer)  for  the 
purpose  of  preparing  an  abstract  for  a  proposed 
purchaser  of  the  estate.  The  purchase  was  de- 
layed some  time,  in  consequence  of  a  defect  oi 
title,  but  waa  completed  m  May,  1841,  when 
the  purchaae  money  was  paid  to  the  sdhcilorA 
and  the  title  deeds  (widi  the  exception  befiDre 
mentioned)  were  delivered  to  the  purchaMCV 
who  was  let  into  possession,  without  notice  of 
tiie  tranaferee's  tifle.  In  July,  1842,  the  solici- 
tor absconded,  and  then,  for  the  first  time,  tm 
purchaser  had  notice  of  tiie  transferee's  tetle. 
Held,  that  if  the  transferee  had  not,  betort 
July,  1842,  notice  of  the  payment  <tf  the  pur- 
chaae money  to  the  soficitor,  and  had  noc 
authoriaed  or  assented  to  such  payment,  M 
was  not  to  be  postponed  to  the  purchaaer* 
8ie9e»s  v.  Sttmu,  2  Coll.  W. 

Caaaa  cited:  ET«ns  t.  Bicknall,  6  Ves.  174; 
Marttnea  r.  Cooper,  J  1^«m«  1??  V^*2  ^* 
Boaiell,  1  Ex.  Ca.  Abr.Stl ;  Gi^.Eq.  Rep. 
l«f ;  t  Vera.  726;  Oorett  r.  Wcb»M«o»  ^ 
Sim.  1 ;  Gregg  ▼.  Wella,  10  Ad.  A  EU.  90.     . 


-A  deed  off 


VOLUNTABY  »*»»* 

I.  CoajidsfoHeii.— Jofi*asp<Vr" 
settlement*  in  form  vobmtary,  but    . 
from  extrinsic  evidenoe  to  have  wen  made  loi^ 
valuable  eonasderation»  oinppoBted  agaiait  dC* 


Apereonwrhowaaintoeojairaiaifto  am 
lied  wooan^daaiaedta  bar  aaent  ehaJie 


^s 


JbuO^HcaiJVifuttfami:  09!m^^BfKii(tf. 


her  lift^  and  beqnetdied  cei;tam  penomil  pro* 
party  to  lier.  for  her  aeprnte  use.  The  will 
Moff  i]uqpentiTe»  hokh  m  to  the  real  and  per- 
aonai  estate,  the  hcir.at  law  and  next  of  kin  of 
the  teatator  made  a  partial  saerifice  of  their  in« 
tereata  in  older  to  dnj  the  testator's  intentions 
iiito  effect;  the  property  ffiven'  tn^  by  them 
being  invested  in  the  rands  and  afterwards 
ae^ed  upon  the  woman  and  her  children.  At 
the  time  of  the  investment  the  husband  of  the 
woman  was  insolvent  in  his  circumstances,  and 
about  three  months  after  the  date  of  the  settle- 
inent  he  became  bankrupt.  Held,  that  the 
settlement  was  for  valuable  conaidBcation,  and 
was  good  against  the  husband's  creditors. 
Pott  v.  TodhwUer,  2  CoU.  70. 

3.  Heir  at  law.-^Semble,  the  heir  at  law.  of 
the  author  of  a  voluntary  deed  cannot  avoid  the 
deed  under  27  Elis.  c.  4,  by  a  conveyance  for 
value.    Parker  v.  Carter,  4  Hare,  409. 

WILL. 

1.  Bqmtahle  aseete^^A  trader  devised  his 
real  estate  to  a  person,  whom  he  also  appointed 
his  executor  upon  trusts  for  sale;  and  he,  by 
his  ndll,  declared,  that  the  monies  arising  from 
at|ch  uQe  should  be  deemed  part  of  his  per- 
sonal estate;  he  then  directed  that  his  personal 
estate,  which  should  be  remaining  after  pav- 
inent  of  his  debts,  should  be  collected,  ana  tne 
convertible  part  of  it  converted  into  money,  and 
ihat  all  the  monies  arisiuff  fn>m  the  said  real 
tod  personal  estates  should  be  invested  in  the 
funds  or  on  real  securities.  Held,  that  the 
real  estates  were  eauitable  assets,  for  payment 
Of  the  testator's  debts.  Shakels  v.  Richardeon, 
f  Coll.  31.  See  Kidneif  v.  CoussTnaker,  I  Yes. 
Jun.  436 ;  2  Ves.  jun:  267 ;  Gibbs  v.  Oagier, 
12Ve8.413.  7(. 

2.  iSttfTtoorxAfp.-^  Testator  devised  certain 
messuages  to  trustees  upon  trust,  to  pay  the 
rents  to  hift  wife  for  her  life,  and  after  her  de- 
base he  gave  and  devised  the  said  messuages 
to  the  same  trustees,  upon  trust  to  sell,  &c., 
and  apply  the  proceeds  amongst  all  his  the 
testator's  nephews  and  nieces,  children  of  his 
brothers  A,  and  B.,  and  his  sister  C,  and  the 
survivors  and  survivor  of  them,  share  and 
ahare  alike,  to  be  paid  to  them  respectively  as 
thev  attained  the  age  of  21  years.  The  testa- 
tor's wife  survived  him.  Held,  that  the  pro- 
pertv  was  divisible  amongst  such  only  of  the 
children  of  A.,  B,,  and  C,  as  survived  the 
wid6w.     WMams  v.  Tartt,  2  Coll.  85. 

Cises  cited :  Pope  r.  Whitcombe,  '3  Russ.  124 ; 
Doe  d.  Long  r.  Prigg,  8  B.  &  C.  231 ;  Leem- 
mg  T.  Sbemitt.  t  Hare,  14 ;  Taylor  t.  Berer- 
•      ley,  1  Coll.  108. 

'.  3.  Publicaiion.'-Attestatian.'-'Bxeeutum  of 
fower, — ^A  married  woman  having  power  under 
her  marriage  settlement  to  dispose  of  personal 
estate  bv  a  will  to  be  signed  and  published  by 
nerm  the  presence  of  two  or  more  credible 
witneesea,  made  her  will  in  pursuance  of  the 
power,  and  aigned  her  name  at  the  foot  of  it. 
TkwnifoUowea  the  signature  of  three  witnesses, 
and  below  those  signatures  was  a  memoraadom. 
w  the  hand-writing  of  the  teatatrix,  to  the 
effect  that  the  will  had  beei^  signed  uid  eealed 


byherintfaepm^&ceof  Aaainm  tfana^ 
nessea.  Upon  the  qramination  of  the  iritaa 
after  the  death  of  the  teatatrix,  two  of  them  de» 
posed  to  the  testatrix  having  ognad  the  wiD 
m  the  presence  of  all  the  witaeaaea,  but  the 
third  stated  her  belief  that  the  will  had  beeoi 
Sigi^  before  the  witnesses  entered  the  loom. 
iMa, that,  coupling  the  memorandum  withthe 
testimony  of  the  witnesses,  there  waa  anfficioit 
evidence  of  signina  in  the  presence  of  the  wit- 
nesses, or  two  of  tBem,  to  aatiafy  the  remuaitifon 
of  the  power  in  that  respect.  Held,  abo^  that 
the  testatrix  calling  the  witneaaes  to  attest  her 
will,  sealing  it,  and  dedariag  \t  to  be  her  act, 
(which  ciroimatancea  were  upven  in  evideaee,) 
thereby  puolished  her  will  within  the  mfsining 
of  the  power.  Jldd,  further,  that  asmo  atSesta* 
tion  clause  was  required  by  the  power*  the 
omission  of  any  statement  aa  to  pithKcstion  in 
the  memorandum  (considered  as-an  attestation 
clause)  was  immateriaL  He2<f»  therefiiite,. under 
all  the  dicumstances  of  the  case»  thstthe  will 
was  a  due  execution  of  the  power. 

Where  an  attestation  clause  is  not  required, 
the  mere  circumstance,  that  there  ia  «n  attesta- 
tion clause  specifying  certain  things. .  does  not 
exclude  evidence  that  other  thiim  were  done 
besides  those  which  are  atfesteo.  '^srrva  t. 
Postlethwaite,  2  Coll.  108. 

Casas  dsed :  Lenpriara  t.  Vaipy«  5  Slie.  lOS ; 
Mackinlay  v.  Sison,  8  Sim.d6t;  I>ee  d. 
SpiUbury  t.  Burdett,  4  Adol.  &  £IL  1 ; 
M'Queaa  r.  Farqubacj  11  Ves.  467;  G«oiga 
V.  ReiHy,  2  Curt.  1 ;  Paate  f.  Ovgleyj  Com. 
197 ;  Strode  v,  Perrier,  i  Mod.  UH }.  Heil  v. 
Clark.  S  Mod.  211 ;  WalHs  r.  Wiffis,  4  Bum's 
Ecc.  Law,  100.  (4Ai  ed.)j  Triinmar  *.  Jack- 
nun,  ib.  lOf ;  Mmarv.  Brown,  <  Higg.  «09; 
Ward  T.  €(wift,  1  C.  &  M.  171 ;  Johasoe  v. 
JdlinMii,  1  Cr.6c  M.140;  Cwrtia  w*  Kanridr, 
5  M.  &  W.  461 ;  Stoneoa  y.>  SiiMon.  %SiB. 
599  \  BartlettT.  Ramadan,  Via.  A^.  ]>eviM> 
.D.2pUl6;  7TauDt.355;  9AdaLatElil.^0; 
3  Rep.  31,  ar;  Moodie  r.  JEUid^7  tv»nU  551 ; 
Brett  V.  Rigden,  Plowd.  343:  ftsUer  and 
Baker  8  caae,  3  Rep.  31,  b. ;  White  v.  Tmatees 
of  British  Museum.  6  Bing.  3li);  4  B.  ft.  Ad. 
14;  Forbes  ▼.Gordon,  3  Pfaill.  dfS;  Fris- 
well  F.  Moore,  3  Pbill.  135 ;  fiHller  r.  Brawn, 
2  Hog^.  209 ;  MuteroMn  ▼«  Maberiy,  Ibw  f«7 ; 
Allen  F.  HULGilb.  Eq.  Rap^S60;  K«i««ra  r. 
Kaigwin,  3  Cttrt.  607.  610;  Burdett  ▼.  SpOs- 
bury,  10  01.  &  Fin.  340;  9  Ad.  It  HI.  974; 
Wnght  T.  Wakefield,  17  Van.  454;  Joms  r. 
IHle,  Sugd.  Poweta,  rol.  1,  p.  284.  7th  ndit.; 
Pennant  ▼.  Kingacote,  Jur.  toI.  7m  p*  754; 
Barnes  v.  Vincent,  Jur.  toI.  S^  p.  t6Q» 

4.  /fieo»s»f<es^  clBsses^^-JfoMlessnoAr— IV- 
ntmtfor  /(fe.— -Testator  devised  estatsa  to  tnw* 
tees  iqion  trust  to  pay  certain  aoDvitiea  t»  Im 
wife  and  other  persons,  witk  a  direelkiiw  tkat 
during  tiie  life  of  hia  ^rifis  tlie  au|kl9a  rents 
should  be  applied  in  ^discharge  m  meoa* 
brances  afl^ting  the  de^iaed  praperty,  and 
subject  to  these  tmats;  be  dedaied  fik  the 
tniateea  sho^l/l  stand  seised  of  the  pfopartf,  in 
trust  for  various  persona  (noa  ia  sflfe  at  the 
teatator'a  death)  ancceasiv^  in  laib  with  n- 
maiaderto  the  testator'a- meee  farfifeviritha 
directioni  ^ha(  during  Jier  miamiir  tlia 


AMfU^ai  Digeit  pfVamj,  €0urU  qfEquky. 


ahrndd  1»e  Upplied  as  after  mMdaiM;  and  Uien 
folkmcd  a  clause  to  the  effect,  that  if  any  per- 
aoB  beoefidally  MitHled  to  the  reata  ehould  be 
in  hia  or  her  nuQinfty,  an  anmial  aura  not  ex- 
ceeding 300/.  ahould  be  applied  ottt  of  the  renU 
to  the  maintenance  of  that  person,  and  that  the 
rendue  of  the  rente  shomld  acfenmnlate,  and  the 
aceomulations  be  applied  in  the  discharge  of 
incombrances :  Held,  upon  the  construction  of 
theae  inconsistent  clauses,  and  other  parts  of 
the  win,  that  the  testator's  niece  was  not  (at 
leaa^  during  the  life  of  the  testator's  widow) 
entitled  to  any  part  of  the  rents  for  her  main- 
tenance during  minority.  WUUames  v.  Ed-, 
sstfrdr,  2  GoU.  176.  See  Jteraf  n  Wuikmionf 
1  Vet.  sen.  93;  Ft^lfambey.  WUhupkby,  a  S. 
Sg  8;.  165;  StofKfmd  v.  Iiorcf  Canfer^iify,  11 
Sim.  M. 

5.  Wketker  "kyaeiet**  includes  mmmtiet,^ 
Upon  the  construction  of  a  will :  Hek{,  that 
theipord  "  legacies,"  did  not  inchtde  annuities. 
Oon^Md  r.  Wpit^kem,  2  CoU.  184. 

Cbms  dted :  tSfaipperdfton  r.  Tower,  1  Y.  &  C;  C- 
C.  441 ;  Hose  r.  Cnnyngfaattie,  IS  Ves.  29; 
Sibliy  V.  Perry,  7  Ves.  634 ;  Svrift  ▼.  Naah,  2 
Xeea,  20;  Uuks  of  Bolton  r.  WiUiuns,  4 
Brob  C.C.  361,  376,  385,  ;    3  Ves-i.  216. 

6.  Aeendng  shares, — Iince  of  children, — 
Upon  the  construction  of  a  will :  Held,  tliat 
accnnifg  shares  of  personal  estate  were  not 
anbjecS  to  the  trusts  declared  of  the  original 
ahaores. 

Testator  bequeathed  one  moiety  of  his  resi- 
duary personal  estate  to  trustees,  upon  trust  to 
pay  the  interest  and  dividends  equally  amongst 
such  of  his  children  as  should  be  bring  at  a 
certain  period,  for  their  lives ;  and  after  the 
death  of  any  of  ^em,  upon  trust  to  stand  pos- 
■eascd  of  a  proporlsonate  share  of  the  fund  for 
the  use  of  the  issue  efiiirtid  child  or  ehildren  so 
d jinff,  absolutely.  **  Eut  )n  case  of  such  child 
or  ^Idren  dying  without  leaving  issue,  then 
nppn  trust  to  stand  possessed  of  the  proportion- 
ate share  of  the  child  so  dying,  in  trust  for,  and 
eqjually  to  be  divided  between  and  amongst  my 
other  children  then  living,  and  the  issue  of 
such  of  them  a^  may  then  oe  dead,  such  issue, 
nevertheless,  only  taking  the  share  there,  his, 
or  her  parent  would  have  taken  if  living."  H., 
one  of  the  children  of  the  testator,  who  was 
Hying  atthe  period  of  distribution,  died,  leaving 
iestie  a  daughter^  who  died  without  issue;  after* 
wards,  1^'  and  A:,  two  other  of  the  testator's 
cUldren,  died  without  issue :'  Held,  that  the 
daughter  of  H.  took  no  interest  in  the  shares 
of  W,  and  A.  '^acgregcr  v.  Metcptgcf,  ^  Coll. 
t94i  6ee  Eyfc  r;  Marsdm,  ^  Reen,  564 ;  4 
Myl.>ft'Or.  931  ^CV^o«0(f^r:  Slo^e,  3  Russ.  217; 
MadHMy.  WM^,^Vm.  586. 

7-  LegMy  ti>'e^teciaar,^ExaminittH(mof  ort- 
<^el  fM.  -^  Upon  the  cbnstmetiibn  of  a  will : 
Held,  that  %  legacy  was  given  to  an  executor, 
not  in  his  character  of  exedattur,  and  that  he 
did  not  lose  the  legpusy  by  not  proving  and  not 
Bcdn^  under  the  inll. 

Onguudifrill  of  personalty  examined  in  order 
to  arrhe  at  the  true  construction  of  certain  be- 
quests.   Conxion  y,  Bloxham^  2  Coll.  201. 


CaseseiM  :•  Resd  t.  Devaynas;3  Bro..C;  C.  95 ; 
2  Cox,  285;  Stsokpoole  r.  Howell,  13  \^. 
417 ;  CaWert  ▼.  Sebtxin,  4  Bfav.  222 ;  53eaT. 
630  ; .  Piggott  v«  Green,  6  Sim.  72 ; .  Cockerell 
▼.  Borber,  2  Ruts.  685;  Dix.v.  Reed,\l  S.  & 
S.  237  ;  Griffiths  r\  Proeo,  1 1  Sun .  202 ;  Chris- 
tian  v.Derereuz,  12  Sim.  264;  Milnerv.Mil* 
npr,  1  Ves.  sen.  106. 

8.  Produce  of  sale, — Li^se  to,  heir  at  2flat.-* 
Testator  devised  his  real  estates  to  hie  daughter 
for  life,  and.after  her  death  devised  them  to  his 
executors,  with  a  direction  to  sell  them  and[ 
divide  the  Sum  sriaing  from  the  sale,  amongst 
''my  grandchildren  Siat  are  living  at  my 
dauffhter's  death,  and  by  the  present  marriage^ 
in  the  following  manner : — I  ^ve  lind  bequesltk 
tomy  grandson  A,  one-fifth,  to  B,  one-fourth>. 
to  C,  one-fiitii,  and  the  other  parts  to  be  equsfiy 
divided  amongst  the  other  children  living  attiie 
death  of  my  daughter  by  this  present  marriage."" 
The  testator  died  leaving  his  daughter  his  heir- 
ess at  law,  and  also  next  of  kin.  She  had  ^  at 
that  time  seven  children,  of  whom  A,  B,  lind 
C,  were  three.  A,  and  B.  died  in  their  mol^her's 
lifetime :  Held,  that  their  shares  lapsed  to  ihpr 
mother,  as  the  testator's  hdr  at  law,  as  per* 
sonal  estate.  Hatfield  v.  Prpne,  2  ColL  204. 
See  Taumey  v.  fVard,  1  Beav.  663;  jBoui^t. 
JLe^cAer,  11  Sim.  397.  ': 

9.  Derogatum  of  absolute  ^/f.^  Testator 
gave  his  daughter  A.  *'  2,0002.  after  marriag^.''^ 
In  a  subsequent  part  of  the  will  was  the  f(dlc^Kr- 
ing  dause  r^"  As  to  ray  daughters,  I  trust  that 
tbsY  will  not  dispose  ot  themselves  in  marriiige 
without  consulting  my  executors,  and  getting 
their  assistance  in  drawing  up  proper  articles^ 
to  the  intent  that  should  any  of  them  die  with- 
out issue,  then,  on  the  decease  of  their  respec* 
tive  husbanda  and  themselves,  their  fortune  to 
revert  to  thor  surviving  Inrothers,  share  and 
shot  alike."  The  testator's  daughter  2I.  mar- 
ried, and  died  without  leaving  issue,  in  the 
tifeliioe  of  three  of  her.  brothere.  The  brothera 
afterwards  died  in  the  lifetime  of  the  daughter's 
huaband.  Held,  that  the  gift  (if  any)  in  dero» 
gation  of  the  absolute  gift  of  2,0001.  haHng 
ndled,  the  gift  remained  absolute,  and  the 
husband  was  entitled  to  it.  J^o^oe  v.  Barker, 
2  Coll.  124. 

Csses  cited :  Knight  r.  Knight,  3  Beav.  173 ; 
Harrison  V;  Fdrenan,  6  Ves.  207  ;  StnrgttMi  t» 
Peanon,  4  Hsdd.411 ;  Stoaor  r.  Cnrwen,  5 
Sim.  264;  Joslin  v.  Hammond,  3  M7I.  AK^ 
110. 

10.  Vested  interests. — Testator  bequeathed 
the  dividends  of  10,0002.  stock  to  his  wife  for 
her  life,  and  after  her  decease  he  gave  and  be- 
GUeaiChed  the  principal  unto  and  amongst  A,, 
JB.,  C,  and  Z>.>  and  all  and  every  other  the 
child  and  children  of  N„  that  might  be  livine 
at  the  decease  of  his  said  wife,  to  be  transferred 
and  paid  to  them  respcctivelv  on  theur  attain- 
ing the  age  of  21  years,  with  benefit  of  sur-^ 
vivorship  in  case  any  of  them  should  die  unqer 
that  age.  N,  never  had  any  other  children 
than  those  named  in  the  will.  They  all  attained 
21,  and  died  in  the  lifetime  of  the  widow. 
Held,  that  diey  took  veated  intereaU  in  the 
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Omc  eSM:  Brawn  r.  Utweg,  AaiK!.  !I7$; 
StomM  r.  PMnoD»  4  BTadd.  41 1 :  Bnfiiinl«jr 
T.yfin».5Axk.  fi9;  Pom  t.  WhttoraiK.2l 


UNQUAUFIED  PRACTITIONERS 
-WIDER  THE  POOR  n^HOVAL  BILL. 

Jfoc  the  IjSOi  seotum  «£  this  hai»  the  cran^ 
ukaosB  mKfwaHhante  ibm  board  of  guviiftas 
to  iqppeint  a  paid  officer  for  the  pwpose  of 
attending  to  all  matters  relating  to  tbe  aettk- 
mant  and  nmoTal  of  the  poorj  and  the  conunis- 
«M»0ra  may  nid^e  nilea  for  regulating  tbe  niode 
In  uliich  rBmonOa  and  all  proeee^nga  relating 
thtroto  ahall  be  condncted,  and  ezerdae  tbe 
aama  patera  as  am  giren  by  tbe  Poor  Imw 
Amandmant  Act»  5  W.  4,e.  76. 

It^  tbua  appear«»  if  we  ri^tly  understand  tbe 
effect  of  tbis  enactmenty^at  instead  of  tbe 
<dBi]aof  boards  o£  goardiane  being  confined 
to  proceedings  at  petty  seaaionsy  tbey  may  be 
antborised  (tbough  not  admitted  as  aoUdtors) 
to  act  at  tbe  quarter  sessions,  noti^hetanding 
tbe  Attorneys'  Act,  6  &  7  Vict.  c.  73» 

Zhe  practitionera  who  jure  iirterestad  in  rtbese 
imeaedings  abonld  beatir  themaelvea  to  set 
Iftisrigbt.  We  are  sure  tbaf,  B8  well  tbe  inter-^ 
«Bt  of  tbe  public,  as  tbe  profession,  is  concerned 
In.ibe  appointment  of  persons  duly  qualified  to 
parfim  the  legal  biiaiiieaB  oonaeeted  witk  the 
eonoation  of  the  act. 


Mr. 


Mft  wtkM  to.a^ 
see— dUi^  ;thatttra»>itf  -^tm 


tegidaify  etebMd,  liM  oMia  ^  iIm 
nuatbopaid*     fleeilad'IPUii^vu 


BECXNT  DECISIONS  IN  THE  SUPE- 
RIOR COURTS. 


BY 


Kollf  €a«tt 

DISMiaSAX  OP  BILI«^— COSTS. 

.Semhle,^  apUmJtiff  who  w  served  with  a 
mtiee  of  dismissal  qf  his  bill  for  want  qf 
prosecution,  obtains  and  sertfes  an  order  to 
amend,  {he  being  in  time  to  obtain  such  an 
order,)  and  tenders  a  sufioent  sum  to  pay 
the  costs  incurred  in  respect  of  the  notice, 
he  win  not  be  Uabk  to  pay  any  fwriher 
oosts,  if  the  motion  is  t^terwards  made. 

l%e  bin  in  tbis  case  was  filed  the  6tb  of 
June,  and  tbe  answer  of  some  of  tbe  defendants 
waa,  according  to  tbe  last  genoal  orders,  to  be 
deemed  sufficient  on  the  13tb  of  November, 
nd  on  their  behalf,  notice  to  dismiss,  for  want 
«fpioeeeutiott,  was  ffiven  on  the  17lb  of  De- 
cember. On  the  igSi  of  December,  an  order 
WW  obtained  for  leare  to  amend*  whicb  waa 
•STfed  on  the  same  day,  and  a  tender  alleged 
totere  been  made  of  ao».,  for  theisoats^of  pre* 


4'Bear:)9«v 

Mr.  Lhyd,  mtibK  *M 
dafs»diMits,  aai  Aa  tana  a 
witK  regard  to  aoae,  tba^rdor  l»-^ 
piopctly  cibiaftniid  Mcoidii^  lia  ti 
tlie  66ih  Order  of  Mm-*  im&, 
tmguMiedp  caaea  of  a  smt 
thoae  wbeielliefe  aM  aeveral  ( 
ordaTj  than,  banif  rMfulan  il  waa- 
tender  the  amount  m  tbe  c 
the  tone 'When  the  order  tt 
and  it  eoiddnot  \»  dftspotM 
tendand  wvaauffieieat  to  camt-ihaa^ 

The  Jtfoifar  iftks  Ratbmbi,  H 
important  qneaboi^  wbetksr,  if  am 
nnend  were  recttlariy  obtainedi  stmA 
eeata  weratenmrad  to  cover  the  < 
cnrred  up  to  the  time  of  eoeh  tender,'  4he  par- 
ttea  whothuaendeannnred  io  save  tetnneof 
the  eonrt*  and  pierent  iMdiar  liti^itki^  ikndd 
be  ebag^ed  with  the  oosleof'  beinging  oatOteh 
emotion.*  Withiemrd Id  thMoealMaa^Clke 
r^ulaiityof  theomr,  hie-  locdahtp  atid  lie 
would  consider  of  it. 

Mr.  Idayd,  ai  tibe.  mbmrmsAhm^wO^ 
case,  adaaittad  that  no  Mtwd  tandtar  oi-mtiB 
had  been  inada«  and  tlanfimbiM 4ha  de« 
lendaato  weao  entitlad'  to  dw  4aala^  «C  ^ 
motion. 

Imiorv.ArehdalL    Jannary,  ia»  i84i»b 

Attend  tlcnal  Vractfae  CCawft 

POOB.— APPEAL  TO    &XSSIOK.— WHAT  OOW- 
aXITUTES  A  "  HBABIKG.** 

2^  oonndieration  of  a  notiea  qf  mptal  it 

merely  preBnmuiry  to  a  *' ksoHmg^ qf  the 

appeal  J  therrfore,  if  at  the  trial  of  em  op* 

peid  notice  be  obiectedto^  and  the  sessions 

hold  it  to  be  bad,  and  dismiss  the  appeak 

this  court  will,  if  the  decision  be  erronooas, 

asoard  a  mandamus  to  enUr  oomUnmsaeos 

andhear^ 

On  the  15th  d  April,  1845,  an  ocidar  waa 

made  by  two  justices  of  6uirey»  npon  thoaopfi- 

cation  of  the  parish  officera  of  Si.  Uaxp  Itag- 

dalen,  Bermondaey,  for  the  ranoval  of  ocataiB 

paupeta  to  the  paruh  ef  S(U  Anna'ab  Westsm^ 

star,  and  theoxder  waa  served  upon  theoftoBR 

of  the  las^memioned  pariah  on  tka-  f  " 


•  In  Piper  v.  Guttery,  n  Km.  889,  it  was 
held,  that  where  a  replication  ia  filed  after 
notice  of  motion  to  dismiss,  and  anfilcient  costs 
are  tendered,  and  the  moHon  ia  broogbt  ett%y 
tbe  defendant,  he  wffl  be  ordered  to  ^pay  tiie 
costs  of  it. 

^  ^  For  Aejttdgment'ofihe  court  owAeqnea. 
lion  of  amendment  see  the  report  'of  T*^ 
▼oil  ai,  p^  416,  enle. 


On  ifcfr  |4<!i\  jtf  Jimf^  antiro  and  flfonndt 
««1  to  tlM  Mxl  Siirrqr  miiain,  t»  be 

im  Iv.  Imlt  (pt  after  Si  mJiaU  lmk\ 
.  mmo^ii  thftjieUce  and  gnwinde.  iiC 
>  by  rellim^end  fwenrfnlni;  the  party  who 
'  «» tbe  sMpaideaia  oUected  le  Ae 
rt>f  the  notice^  and  the  jnakica^  after 
[O^iifcjMion,  hM  it  to  be  laM, 
Lto  hflw« jMKldiamiaaad  tiie  afmal* 
IMn  tbeae  cwoumataBoe^  il  nile^bad  been 
jKxn  tbe  juitieea  of.  Sornqp  ie' 
I  irib^  a  mnndannie  abovld  not  ianiBv 
ME  tuttn  to  enter  centinuanceit 
bear  ihe and  appeal;  againeiwbich 

BnUiMJiow  eboiaed  ouiee^  and  eontended 
fUmt  whai  biad  taken  niece  amounted  to  a 
^ "  of.the  ajyeiX  joel'  aonmch  ae  if 
k  bad  been  eanined  u|M»n  the  niedte» 
car  the  gwinnne  had  deeided4M.to  tbeeuAcimey 
^rfthemaaminatioM;  andthat^enck  being  ^ 
caae^.tbe  deetaion  of  the  eeaeaoni^  whether  rioht 
4iKiwKiQa|^.oiNikl.  not  be  ingwirfd  into  by  tbie 
<amt  Sijfitm  r.  JCifleMti,.  1  New  Seea.  Ca. 
l&l ;  Bejfinaw.  Tie  We9i  Bidkif^ 4d.  047* 

PoeMy  and  Qamtr,  oenteA,  in/ diaciMaion 
OK  adniAcalion  npon.  the  inenfficienoir  of  the 
notice  of  ^yeel  is  merdy  prBEniinary  to  enter* 
iaftiipana^'heacing;"  and»  afieordingto  tht 
ntatntei  0  Geo^  I«  &  7,  a.  8»jmd  i  &4  WilL4» 
o.74^a.61»if  thenotifieiaheldtebe.bad»  any 
thing  in  the  aatana  of.  a  hearing  woM  be 
iU^gpL  I!becaaea,wUhrBtpeett0thee&ctof 
n»  a4}ndiration.hy  the  eeaeipn^  upon  the«nf« 
Scienoyof  tbeoianinatione«do  not  afi|»ly,lor 
ouch  an  acyudication  neceeeaxily  kivoMrea  the 
mdielonBeriteof  theeppeaL  SapmU  Atiaoorth, 
3  Q.  B.  397^  note;  Batumi  v.  SakU  Mary, 
Lambeth,  2  New  Sean.  Co.  M.^ 

WiUiam$,J,,  efter  holding  that  the  juaticee 
had  wrongly  decided  against  the  validity  of  the 
notice  of  appeal/  said  that  he  had  no  doubt 
that  n  niancuunna  ought  to  go»  but  would  take 
time  to  k)ok  into  aomexecent  casea. 

CWr.  ode  eiii^* 
On  Jan.  31»  hie  lordship  ddivisred  judgment 
nayiuf  :^I  am  perfectly  eatiefied  that  there  was 
no  **  hearing  **  m  the  preeent  case,  and  it  has 
been  the  constant  usage  to  grant  a  mandamus 
idien  an  appeal  has  been  wroni^fully  dismissed 
fay-the  seeatons  upon  a  preliminary  objection. 
Am  t*  QloOeuterMrt,  X  B.  &  Ad.  1«  is  a 
•tsong  case  to  that  effect.  Thercj  after  an  ap* 
pead  had  been  gone  into  upon  the  merits,  and  a 
witaeaa  called*  a  prelimmary  objection  was 
taken  by  the  coimsel  for  the  respondents,  upon 
wUch'tke  aeasians  diemissed  the  appeal.  The 
point  made  in  the  preaent  inatance  was  then 
XBiaej*  and  it  was  expressly  decided,  that  when 

*  The  objection  to  the  notice  was  that  it  did 
not wpearto  be. given  by  the  whole  body  of 
.Hus  mirdiwacdena  and  overseers  of  the  afmel-* 
lant  pariah,  but  by  a  a  majority  only.  His 
Jordanip  held,  that  it  anfliciently  afipMied  te 
have-hean  given  by,or  on  behalt  o4  the  whole 


\'i  Bwdfc  PrnMkt  Ckmi     C(mm(m  PZsm.  '  l^g 

the  appellant  iatcnnadMvnd.npon  a  preMmi* 
nary  objection,  which  appears  to  this  court  to 
bovntanablfr,  a  mandamus  wfll  lie  to  compel 
the  sessiona  to  enter  continuancee  and  hear, 
B^0imw.Kmi,  a  a  B. edit  io  to  ihoMme 
eCeet,  nnd  ^  peoviakms  of  the  eia&g<Oeo.  1, 
o.7*a.S,  tender  it  foite  dear  that  the  notice 
mwi  b»  gone  into;,  beHma  '*hsariwg^^  can 
takephu»i  themiomMit^thieelbeQ^ba  made 
absolute. 

Bnle  absolute. 
JfayMNT  ▼«  THe  ^Viifieev  of  SWrvy.    Hlhay 


Cemuin  Vleae < 

WBiT  Of  aomcoNa. — uwaoui^aritt  xn 
anavxcs  op  ooft,— -wa.ivnn.*-APPn4ai< 

AMOB. 

An'OmrqfoeofO^c/aisnf  qf 
eefevMli  no  iiTvoiifar,  mAso  eneo^ 

eWif  e«  JMiM,  tn  *  mmly  </ 

Isr. 
S^oeeorfileid^.obo,  thai  the  nrejfukKifywMB 

m9i wmktd,  hftmojfftr  en  tkepart  ^  fie 

erterrfiS^bndiiiliio  pay  th» 

lit  dSs/iedoBl  in  foef  <Mn 

paomd  to  tUwfk. 
A  RULu  had  been  obtained,  calBng  upon  ike 
phdntiirtoahowcauee  why  the  aenriee  of  tte 
copy  of  the  writ  of  summons  made  upon  one 
oftke  defendanta,  Janaee  Fenott,  should  not 
be  eet  eaMe  for  inegnhuity,  Tlie  objection,  io 
the  validity  of  the  eervke  was,  that  the  de- 
fendant, Jamee  Penrott,  was  described  in  &e 
copy  of  the  writ  ae  reidding  at  Bristol,  in  Ae 
ooimtyof  Gloneeeter,  wherees  Bristol  was  a 
eky  and  eonnty  <^itedf.  It  appeared  from  4ie 
affidavits,  that  Jamee  Penott  was  served  with 
the  copy  of  the  writ  at  Bristol,  and  more  tbui 
200  yards  from  the  county  of  Gloucester. 

By^M,  Seijeant,  in  showing  cause,  subnntted 
that  the  description  of  James  Perrott's  reeidenee 
waa  sufficient,  a»  Bristol,  although  not  sur- 
rounded by  the  county  of  GHoucester,  was 
partly  situate  within  that  connhr,  and  he  in- 
ferred  to  jRtppoii  v.  Deto^on,^  l)ow>.  347.     - 

Tiado/,  C.  J.,  obeerved  that  Ae  serrice  in 
qneetion  was  not  merdy  irregular,  but  unreaL 
Bristol  oeuld  not  be  within  the  county  of 
Gloucester,  unless  it  were  bodily  within  the 
county,  wUch  it  was  not. 

B^ln  then  contended  that  the  irregularity  «f 
the  service  had  been  wuved,  as  the  attorney  of 
the  delmdante  had,  since  tiie  writ  was  served, 
offered  to  pay  the  amount  of  the  debt,  and  he 
dted  HfMy.Eift,  (1  Dowl.  h  L.  68,)  and 
AOiMf  V.  KsuMht,  (1  Bing.  132.) 

dbonnetf,  Serjeent,  in  support  of  Aeruje, 
argued  that  ae  the  defendant,  James  Perrottj 
lu3  nerer  appeared  to  the  writ,  he  coidd  not 
be  boynd  by  the  act  of  Ae  attumey-fbr  Ae 
oAer  delenaante. 
xnBT  coTMnn. 

Rine  SnMflnUte.  ' 

Leet*  r.  Faroir  and  ofiert.  IfiehaelmSs 
1P«rm,Nor.25, 1946. 
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Cturt  of  ISantrttytrff. 

AFFIPAVIT.  UNDXR    STAT.    I    &    2  VICT..  C 
110|S.  8. 

A  eomnuuhneir  ha$  no  authority  id  order  an 
Mavitof  debt,JUed  under  the  et4it.  1/^2 
Viet,  e,  110,  e,  8.  to  be  taken  ojftkeJUe,  al- 
though  Mueh  qfidaeit  should  be  oboiouelp  mm* 
perfect  and  kuegkieni, 

Jk,  SAMKBB  in  Liverpool  made  an  affidavit 
.  of  d^bt,  in  which  he  swore,  that  J«  Taylor,  who 
carried  on  the  business  of  a  soap  manufEurtorer, 
was  indebted  to  the  deponent  iii  the  sum  of 
1676/.,  as  the  holder  for  ralue  of  a  bill  of 
exchange  for  that  amount  drawn  by  A»  B, 
&  Co.,  and  accepted  by  J.  Taylor,  payable  to 
the  said  A,  B.  &  Co.  or  order,  which  bill  was 
overdue  and  unpaid  at  the  time  of  making  the 
affidavit.    This  affidavit  was  filed  in  the  Court 
.  of  Bankruptcy,  and  on  the  14th  of  Mareh  last, 
'  the  debtor,  Taylor,  wn  personally  served  with 
-  a  cop^  of  the  affidavit  and  a  notice  in  writing 
reqmring  immediate  payment  of  the  debt,  pur- 
suant to  the  Stat.  1  &  2  Vict  c.  110,  s.  ft,  with- 
in 31  days  from  the  receipt  of  the  copy^  affi- 
.  davit,  and  notice;  Taylor  gave  notice  to  the 
creditor,  that  he  should  appear   befote  the 
rotation  commissioner  at  the  court  of  bank* 
ruptcy,  at  a  day  and  hour  specified  in  the  no- 
tice, and  object  to  the  affidavit  of  debt  as  de- 
fective. 

At  the  time  mentioned  in  the  notiee,  Mr. 
Bagley  mpeared   before   Mr.  Commissioner 
Fane,  on  behalf  of  the  debtor,  Taylor,  and  i^- 
Iilied  for  an  order  that  the  affidavit  filed  in  this 
.  case  should  be  taken  off  the  file.    The  affidavit 
was  clearly  defective,  as  it  omitted  to  state  that 
the  bill  of  exchange  l^d  never  been  indorsed 
by  A,  B.  &  Co.»  or  indeed  by  any  person.    If 
the  bill  was  not  iiidorsed  the  creditor  had  )90 
title  to  sue  upon  it,  and  nothing  could^l>^'iti- 
tended  in  favour  of  an  affidavit  of  debt/   In 
.  Lewie  v.  Gompertz,'^  it  was  held  to  be  insuffi- 
.  dent  to  state  that  a  bill  was  duly  indors^, 
without  stating  by  whom  it  wa^  indorsed ;  here 
there  was  no  statement  that  it  had  ever  been 
indorsed. 
Mr.  Commissioner  Fane,  assuming  that  the 
.  affidavit  is  insufficient,  what  authonty  have  I 
to  order  it  to  be  struck  off  the  file?    Why 
.  should  I  look  at  the  affidavit  at  all?    Un^jer 
the  statute,  the  commissioner  has  no  duty  to 
discharge  until  the  debtor  presenta  a  bond  with 
two  sureties.    He  is  to  "enter  into  a  bond,  in 
auch  sum,  and  with  such  twosufficient  sureties/* 
.  as  I  shall  approve  of,    I  may  approve  or  dis- 
approve of  the  sum  or  of  the  sureties,  but  I 
have  always  refused  to  notice  any  irregularity 
in  the  bonds,  and  I  do  not  see  that  I  am  at 
liberty  even  to  look  at  the  affidavit    If  the 
affidavit  is  bad  and  the  creditor  acta  upon  it,  he 
will  do  so  at  his  peril. 

Mr.  Bagtey  suggested,  that  the  commissioner 
was  bound  to  look  at  the  affidavit,  in  order  to 
determine  in. what  sum  the  bond  should  be 


given,  as  the  amount  of  the  alleged  debt  only 
appeaored  frotli  the  affidavit  He  also  dted  Be 
parte  Hall,  Mon.  &  Chit  451,  where  one  of 
the  questions  discussed  was,  whether  an'  affir 
davit  made  under  thift  provision  of  the. statute, 
was  prroperly  sworn  before  a  Master  ExtrBor^ 
nary  in  Chancery.  In  the  judgment' delivered 
by  Sir  George  Rose,  in  that  case,  it  decily  ^ 
peered,  that  the  learned  jtidge  contemplated 
that  a  commissioner  of  bankruptcy  shonia  look 
at  the  affidavit,  to  see  if  it  were  properly  sworn. 
If  it  were  competent  for  a  commisstoner  to  look 
at  it  for  any  purpose,  it  waa  submitted  he  might 
look  at  it  to  see  if  it  were  a  suffidcnt  affidavit 
of  a  debt,  within  the  meaning  of  the  statute. 
lu  the  case  last  dted,  it  was  hdd,  that  affidavits 
under  this  statute  were  to  be  considered  as 
analagous  to  affidavita  to  hold  to  baiL 

Mr.  Commissioner  *  Fine  expressed  a  desire 
to  see  the  case;  e»  parte  Hall,  cited  at  tiie  bar ; 
and  in  a  subsequent  part  of  that  day  stated, 
that  he  had '  read  it,  and  although  it  certainly 
rather  bore  out  the  view  for  whidi  it  had  been 
cited  by  counsel,  *and  it  might  be  inferred  from 
it  that  one  of  the  judges  of  the  Court  of  Review 
thought  a  commissioner  mi^t  look  aft  thie  affi- 
davit of  debt  to  see  if  it'were  properly  svom, 
yet  that  case  had  not  altered  his  opinion,  add 
could  not  be  said  to  be  an  authority  exactly  m 
point  The  impresstou  on  wiiidi  he  had  slways 
acted  in  this  case,  was  in  some  degree  borne 
out  by  the  language  used  by  the  jcSge  of  the 
Court  of  Review  in  ejppmrtk  CSbeoe,  3  M.  D.  fc 
De  G.  79,  where  the  court  refuaed  to  take  an 
affidavit  off  the  file,  observing,  that  even  if  it 
were  takeR  off,  it  ptobably  #oiild  not  prevent 
the  act  of  baokraptcy'fiK>m*beiiig  coomntted,  as 
the  affidavit  was  onco  filed  imder  the  statute. 
Upon  aU  these  condderMiona  he  felt  it  his  doty 
to.  refuse  the  appli^ou. 

ix  parte  Taylor. .  April  .3,  1346. 


Ji.*^  ^^'J^  ^».?*2>  *  ^<>^1-  3*9-    See  also 
»Taggart  v.  BIKce,.4  Bing.  lU. 


EASTER  TERM  EXAMINATION. 

Thk  exftniineka  ap^duted  ftfr  the  examina- 
tion of  persons  applyinJot  to  be  adliiftted  attor- 
neys, have  fixea  Thursday^  the  30th  day  of 
April,  instant,  at  half-tiastnmein  the  forenoon, 
at  the  HaU  of  the  Incorporated  Law  Sodety, 
in  Chancery  Lane,  at  ten  o'clock  preciselv,  to 
take  the  examination.^  The  articles  of  dak- 
ship  and  assignment,  if  any,  with  answen  to 
the  questions  as  to  'due  service,  acccnrding  to 
the  regulations  approved  by  the  judges,  must 
be  left  on  or  before  Wednesday  the  22nd  in* 
stant,  with  the  secretary. 

Where  the  articles  have  not  exj^rsd,  bof  win 
expire  during  the  term,  the  candidate  may  be 
examined  cofiditibf^ally;  but  the*  articles  must 
be  left  within  the  first  seven  days  of  term,  and 
answers  1^)  to  that  time. 

A  paper  of  questions  will  be  defivered  to 
each  candidate,  containing  questions  to  be  an- 
swered in  writing,  classed  under  the  severs! 
heads  of— 1.  Preliminary.  2.  Common  and 
Statute  Law,  and  Pimctice  of  the  Courts.  3. 
Conveyaadog.    4.  Equity  and  Pnctiee  of  Ae 


IChaneery  ^Hngs.-'-^Chaneery  Gau$e  List*., 


W : 


5.  BaDkniptqr  and  Ti 
Comls.    .6.  Criming  Law,  and  Proceedings 
before  Justicea  of  the  Peace.    . 

Each  candidate  is  required  to  answer  all  the 
preliminary  questions  (No.  1.) ;  and  it  is  ex- 
pected that  he  shoold  answer  in  three  or  more 
of  the  other  heads  of  inquiry,— Owimoiiliaio 
and  EqmUy  being  two  thereof. 

Law  Society  s  HaU,  9th  April,  1846. 

CHANCERY  SITTINOS. 
i»a«tn  of  m  IfUlU. 

Eoilir  7Vrm,184^.  .  . 

AT   WESTMIVtTBB. 

Wednesday  April  15    Mottook. 

I  Petttieas^T^  .nnopposed 
iirsU 

.   .  ir\ 

•  •  ^8  j  Fless,  Demtirrenr;  Causes* 

•  •^  r    Further  Direotioas,  and 
••  •  ti  I     Exceptions. 
m  »  9t  f 

•  .  fS    Motions. 

.  .  «4x 

.  •  f5  I  Pleas,  Panmrrers,  Caases, 

.  •  9T  V  '  Further  Directions  and 

.  .  f8  i     £aceptiooa. 

•  •  SO    Motions* 
May   1 


Thnnday   . 

Friday  .     . 
Betnrday    • 
Monday 
Tuesday    • 
Wednesday 

Tbursdey   . 

Friday  .  . 
Satnraay  • 
Monday  ; 
Tuesday  . 
Wedaee<tey 
Thursday  . 
Friday  •  • 
Saturday  . 
Monday  • 
Tuesday  • 
Wednesday 


«f 


4  )  Fleas,   DesrilrfM/Oaasss, 
4}»    Fenber   Birestiens,  aed 

5  \     JBxfepiions. 

•  (  Petitiime^Tbe   unoppoaad 
^  {     first.  " 
%    Motions. 
Short  Causes,  Consent  Causes,  snd  Consent  Pe- 
titions, erery  Saturday  at  the  sitting  of  the  court. 
NoTicB.— Consent' Petitions  mnsCbe  presented, 

bel 


Pburaday 
Friday 


end  copiea  left  with  the  seeratary,  on  or  before  the 
Thntsday  prseedittg '  the  Satui' 
tntendea  they  should  ha  heard. 


CHANCERY  CAUSE  LISTS. 

SmhUr  r«nii,184d. 


&orl»  CtaiKcUoT. 


Day  to /Strickland 
be     J  Ditto, 
ftzed  (Ditto 

J®**|Vandeleur 
Xadbrooke 

Minor 

Ditto 

Dalton 

Deefcs 

Tomer 


appeal 


Strickland 

Boynton 

Strickland 

Blagimve      J  appeal 
Smith        appeal  pt.  hd. 


•  day. 


liOwndea 

Minor 
Ditto 
Hayter 
Stanhope 
'Neirp<Mrt 


appeal 

S  appeals 

soppl.  suit 

appeal 

9  appeals 

appeal 


To  fix 

adar. 


Attoty-Gen. 


iMisteieCcWar^i 
dens»  Aco.  of  the  [^appeal 
City  of  Bristol.  } 


Trulock 

Yonnghusband 

Whitworth 

Bosh 

BUck 
C  Mitford 
(  Johnson 

Thwaites. 

Watts 

Curson 

Watson 

^Dietrich  son 

Bellamy 

Attorney*Gen. 

Johnson 

Kidd 

Dord 

Csrmiohsel 

Hawkee 

Hessidg 

Trail 

Yoode 

Wrigbtson 

Lawrence 

Gomperti  . 

J  Moms 
Horsman 
Thomas 
Bonds 
Jones 
Cooper 
Salkeld   . 


Robey 

aaiiaal 

Gisborne 

do. 

Gangaa 

do.  ' 

Sbipman 

do. 

Chaytor 

do. 

Reynolds  ezons.  by  order 

Ditto   fur.'dirs. 

by  order 

Foreman 

appeal 

Lord  Eglintbn 

do. 

Belworthy 

do. 

Parker 

do. 

Cabbum 

do. 

Sabine 

do. 

Mslkin  cause  by  order 

Child 

appeal  , 

J^orih 

do. 

Wigbtwiok 

do.' 

Carmichael 

do.    . 

HoweU 

do. 

Swinnerton 

do. 

Bull 

do. 

Jonee 

do. 

Macauley 

do. 

Bowie  cause  by  order 
Gompei^  3  causes  appeal 

aZ7  }•«*- 

Blsolonaa         do. 
Strman  do. 

Morgan  do. 

Pitcher  do. 

Johnson    on  eqj.  read. 


Vitt^^nullox  or  Snslaii^. 
rtiASf  nEMuaasBs,  causes,  and   ruBTiiaB  oi* 


BECl'IONS. 


Da  Beauroir  v.  De  Beauroir.  dem. 

Hardy  «.  Hull. 

Duke  of  Leeds  v.  Earl  Amherst. 

Piyan  v.  Twigg,  6  causes,  fur.  dirs.  and  costs.     , 

Blackwall  v.  Bryan,  by  order. 

FriaweU  «.  King,  fur.  dirs.  costs  and  petn. 

Attorney-Gen.  v.  &arl  of  Defon,  oauaeand  peta. 

Henderson  e.  Eason,  ezons. 

Tarry  e.  Wacher. 

Simpaone.  Holt,  fur.  dirs.  and  costs* 

Garrod  v.  Hoor. 

(  Smale  v,  Bickford.  > 

{  Bickford  v.  Bickford.     ) 

Peacock  v.  Karnot. 

Morrison  v.  Watkios. 

Wright  e.  Bamewell,  ezons.  snd  for.  dirs. 

Green  way  e.  Buchanan. 

Walton  V.  Morritt. 

Parker  e.  Hawkes,  axons. 

Davison  v.  Bagley. 

Penny  v.  Turner. 

GiSard  V.  Withiogton. 

Daniel  v.  Hill. 

Insole  V.  Featheratonhaugh. 

Lane  v.  Dorant,  ezons.  and  for.  dirs. 

Pocock  V.  Johnson. 

Cepe  V.  Lewis. 

ETsns  a.  Hunter* 

Attorney-Gen.  e.  TretaniOB. 

Stert  9.  Cooke. 

Blundell  v. Gladstone,  4  eausei^  fur.  dirs. 

Hodgkinsbn  v.  Barrow,  fur.  dirs,  snd  oosta* 

Cdboum  v»  Coliog 

Langton  v,  Langton,  t  eanses. 

Gowar  v.  Bennett,  fur.  dirs* 

Hiokson  v.  Smith,  at  deft.'s  request. 

PaUner  v^'Pattison  fur.  din,  and  ooata. 


im- 


iv,  Wraitb,  far.  dirs.  aitd  cauteJ 
Mmou  «•  Wakemtn,  «x6Dt, 
H«ahniog  v.  Spiers,  exons. 
Ckmberi  v.  Wtten,  ezons. 
Lor^  Beresford  if,  Axefabishop  of  Annigfa,   far, 
diMuflbd  cotls. 
flmiUrv.  RobioNn. 
I>oiter  «•  Vemoa,  for.dirs.  and  oottf» 
Jobmtone  v.  Lumb,  ditto. 
Vd«  V.  Sbervrood*  7  o«iUM,  ditto* 
Haffenden  v.  Wood,  ozoiis. 
Braascomb  v.  Branacomb,  fiir.  din,  and  coalf* 
Applejard  o.  Owera. 
Coaqueat «.  Leaaghan. 
Botf  V.  Robioaon. 
IVMtcombev.  llaaktna. 

(  Staminara  0.  Hallib/,  3  oaoaoa*  fur.  £»» 

1  Ditto  V,  BatUOy  bjr  order, 
Onyv,  Gray; 3  eaaaea,  fixr*dira. 
BornUe  «.  Wolif,  fur.  dira.  and  coata. 
Balcli  V.  Hant. 
B«ta»v«RickerbT. 
Kodg«rav.NowiU. 
Cottorall «.  Hoaar. 

Riebsrda  «.  Pattaraou,  Air.  dira.  aiid.€oati. 
MMb  V.  Downer  ditto. 

BeataoB^au  Boataon* 
Hntobina  v.  Abacer. 

5  Cloake  v.  Rolft.  3  eaaaaa. 

)  Brook.  v.Swoffar,  auppKbilL 
Attorney-Gen.  v,  Sahb^  3  enoaaa,  for.  dira* 
Brooke  t.  Roantbwaite. 
WAKfanaa  v.  Madgen,  for.  dira.  and  ooata* 
Jonea  «.  Jonea* 
Bird>.  Lnekie. 
Milne  V,  Parker. 
Hawdiorne  «.  LydalL 

Attoroey-Gen.  v.  Pearaoo,  ezooa.  and  for.  dira. 
Shorty  Cradook-iy.  Piper,  fiat*  dirib  amLooata, 
Kempaon  o.  Abbott. 
Pyaon  v.  Addama. 

DawiMi  •,  Cbappeil,  fur.  dira.  and  coalf. 
Andrew  o.  Moore  ditto. 

Higbanr  o.  Howie  ditto* 

l¥nit«.ifer«eo  ditto. 

Paralow  «•  Doaaldaoa        ditto. 
Biyan  v,  Twigg  ditto. 

SheiBeld  v.  Iiery  ditto. 

Montagae  o.  Gator. 
Plight  V.  Bosbby. 
Groom  o.  Stinton. 
Vallanoe  o.  Pennell. 
Pord  V.  Waetall. 
Allen  «.  Koigbt. 

Corbett «.  Limbrick,  fur.  dira.  and  eottt. 
Permor  o.  Karl  Pomfret,    ditto. 
Ward  o.  Ward.  S  oauaef. 
Alaager  v.  Miller. 
Laabury  «.  Perks. 
Aab  e.  Hele. 

Baxter  v.  Abbott,  for.  dira  and  eoBtv. 
Patteraon  v,  Wilaoo, 
AVooda  V,  Woods,  5 
Webb  0.  Gowar. 

Short,  Hioklin  v,  Barney,  far.  dirt,  and  eoatv* 
Dobaon  o.  Ljrall  ditto.  • 

Lander  v.  Kendall. 
Bagabaw  e.  Macneil. 
De  Beaofotr  o.  Do  BottTOir,  for.  diifk 
Morria«e..W«od. 
Brale  0.  Warder,  ra-bg. 
Jeokina  v.  Smitb. 
Jonea  v.  Tbomaa 

Tamer  9.  SiiMMlc,  for.  «m  and  eoitf. 
Booth  «.UgMN»t  ^m. 


ekvnm,  voftTHaa  oinaeiaoiiSr  a«o»i 
Leonard  v.  Sander,  den. 
Tcfot  a  day,  Satberhad  «•  Ooolw, 
aoB,  fnr.dira^aadeoate. 
3.O.,  Halhea«.HaHEO«. 
Qoodwia  «•  GoewaU,  pl«lid« 
Say  V.  Keoait,  pt.  hd. 
Bnrfield  v.  Dtt?ia,  pL  bd. 
AttoroeyGeaeral  e.  Clark.  ] 
Taylor  V.  Taylor; 
Barker  v.  Harrisoa* 
Daaning  v.  Hards. 
Hodgkissv.HipkiHb 
Cbalmerav.  Watmoogb. 
Cabley  v.  Pritebit. 
Knigbt  V.  Greenwood. 
Gmrmatone  v,  Gaant. 
Hall  o.  Aoatin. 

J  Diekea  «.  Ward.  T     ' 

}  Ward  V.  Dicken.   j 
DaTiea  v.  Archer.  .     . 

Jeakina  v.  Oower,  for.  dim.  and  oaaao . 
Niebola  «.  Newoaaa.  3  oadtei,;  fer.  dira.  ft  «aaia» 
Toomba  «.  Rock.  for.  dira.  aifd  aosta. 
Filderv.  Belliogbam        ditto. 
Moncktoa  v.  Woodcock^  dittb. 
Chilton  V.  Rogera. 
Barrow  v.  Harrison. 
PoHettv.  Weahiv. 

C  Pieattv.  Bp.orHiHlM.> 

I  Uaderwood  <>. Jiuif  ■■      f 

£yre  v.  Gveen,  oxoaa.   , 

WiUiama  v.  inland. 

GloTer  V.  Cockerel]*  i    ' 

Middletoa  «.  Wolff. 

Matebitt  v,  Pidmer,.  Aw.  din..4  ooata. 

Rowe  V.  Shuttleworth, 

Aab  ton  v.  Dalaton. 

(  Barbam  «•  Dowilget  Da  ClIfioAi  l^br.  din. 

[Earl  of  Clarendon  a.  BarhHa        ^aad  oaalv; 
Morrell  v,  Fiaber. 
17t*  Jprii,  Rowe  «.  Harder. 
iBih  Aptii,l§UiA% «.  Malabo 
Paiberou  Morrall,^  ea«Mk 
Watts  p.  MoBtgooMry^  laiw^ira.  ^.aoala. 
HaoweU  v.  Deatoa  ditto. 

( RoberU  e.  Eomphrey,  3  cinaoa,.^  9aA  pta» 

}  Hugfaea  V.  Rowland,  rerivor. 
Holland  v.  King. 
Caton  V.  Rideout. 
Andre  v,  Andn. 
DaTiea  o.  Price. 
Glorer  v.  Powell. 
ISth  April,  Browne  v.  Milne. 
Woodv.  Hardiaty. 
Moreen  v.  Pulley. 
Dobinson  v.  SleddaU. 

18th  April,  Meada  o.  WhltmorO. 
Sandteav.  RScbarda. 

Attorney-Geo.  v.  Mayor,  &o.of  Naweastie-q«» 
Tyae. 

BoiliM  a.  Radlia. 

Hawthorne  v.  James,  far.  diss,  and  ooats. 

Pogh  v.  Benbow. 

Wykes  a.  Hlgginsoii,  ftor.  dirs.  and  4 

Tbomaa  v.  Floud.  axons. 


oamas^  saataaa  aiMWiafirai 
ToafpbftoL.C.  Atkiaaon  a.  Boyes* 


■Omm^Lkit* 


S98 


S^O.  PuT.«  BMik  of  EMaad» 

C  Parr  •.  Cjlbx     ) 

{ JMuo^s^Parr       V 

I  Bitto  «.  Gylby    \ 
B©n».Bdl. 

Cooper  9,  Tam«r»  fur.  dtrs  and  costs. 
1^9.VMk  ditto. 

Trim.  T,,  Hole  v.Feane. 


5  H'WiUiim  0.  M'WillMm* 

I  Ditto  o.  Geddoi. 

£ist  V.  East,  fur.  dizs.  ai 

PbiUips  V.  Meiaartxhagcii. 

Bidnndaon  «.  Corbett,  for.  din.  and  costs* 

^HytliS't>.  BlytBo. 

Hatten  o.  Hmiwortlit 

WmiiB  >.  HildlWb. 

Beadman  o.  Beadman,  exam,  modiu^  Urn, 

Stoelav.  Stasia.  ., 

E^gar.v.  0ana* 

SOtS  4pni.  Woods  «.17oods. 

99rd  April,  Ranlrea  «.  Haiwood. 

99rd  AprU,  Polo  «.  Harwood. 

Tfaidri  V.  Jortfai,  far.  din.  and  coats. 

4ik  J£iy^  Ward  v.  Kay. 

fMk.^|rll»  Laiioaatar«.JaBlMOD« 

Tfaomaa  v.  Reynolda,  aaeos. 

Short,  Meak  «.  Cai««r» 

Short,  Balla  v.  KinfslaBd. 

mik  Aprii^  Pseatoo  «.  WiIscb, 

Kowland  v.  Manael,  far.  dira.  and  costs* 

Skorft  Wadman  v.  Pbfl|iis 


COIittON  LAW  CAUSB  LI8T8. 


S«tffr  T«rm,  1846, 

KXW   TRIALS. 

RaoBainiDg  ondetanmoed  a«  jtha  and  of  tbo  Sit- 
tiogi  after  Hilary  TennrlMfi. 

JKdbaeteof  Term,  1844. 
GIamor^aii.^6argaa8  v.  taff  Vale  Railway  Cow 

XaMim.**Laiir»  «.  Faon* 

JI/uUkMv.— May  and  nifii^b  fiurdMi ;  The  QnacB 
v.HQD.£.PaUian. 

5firrey.--DobsoD.  Knt.,  and  anothar  v.  BIaal> 
more,  UieoMsr;  OMleataM  «.  M'G<»irsBii,in  xa- 
ploTin. 

Budb.— Rowles  v.  Senior  and  oiliers  ;  Bryant  v. 
Jenninga. 

CbrnMrfga.— Laytmt  v.  Hurry. 

Cftasfer^^-Blairart  «•  WiHcinaoB. 

IFiica^Iiaa  v.  MarraiX. 

Dmnm«— JDoe  d.  Earl  of  Egramont  «v  Conrtenay  ; 
Doe  d.  Dayman  v.  Moore;  Wood  v.  HewaU; 
Bamttt  awOUTtc;  Dae  aa««sBldam.of  Moleawoctli, 
Bt.  «ad  «clMf»^  81e«naa  and  anallMr ;  Tanner, 
ezeeutnx^Jas.  s^  tfoocsu 

fojiMrMl.— Lambert  v.  Lyddon. 

Jfa^fcrnntsHmid^Bolam  «.  Sbair}  Dnrldasair. 
Bead. 

Dttriam.— Ray  t.  Thompson ;  Tke  Queen  w. 
Gteat  Nortk  eC  fioj^land  Railw^j  Co. }  Hansell «. 

JWfc.—>l>oe'd.  Lord  Downs  T.  Thompson;  Xord 
Viscoant  Downs  v.  Thompson  ;  Phillips  v.  Broad- 
W;  Peteb  sod  wifti  s;  Lj«;  Brawnv.  Ayra; 
Wawii  SI  JiahiiBialn  midotbamf  JMMt.«»  BrMk. 

JMncolii^affeiy  v.  Wray. 


Xwcgrtfr^i^JIffnssst!  vw  Homing ;  Doe  d.  Bowk^ 
«nd  others,  Chnrcbwardena*  Ate. «.  ]|ames* 

FfTanrielc. — Blakesley  r.  Smallwood  and  anothsv* 
Stafford, — loskeep  v.  Harper  and  otheis* 
&c/op.<— Stokes  V.  Boycott,  Esq.*  in  raplertn* 
jlfmisiottth.— Prickett  v*  Gratrez  ;  WiUianft  ^ 
Stiran. 
G^iicM<«r.— Clntterhuclc  v.  Hulls. 
^jflamorgan, — Doe  d.  Simpson  v.  John. 

Trud  during  EoMter  Term,  1845. 
JUtdd/cMT^^Hopkinsv.  Hiehaidnsn. 

Trinity  Term,  1845. 
iri<U2ficx.»Rich«.Diz;  Curling. 9«Shapbord« 
London,  —  Sheringham  «.  Collina;  Day,by.lMr 
next  friend,  v.  Edwarda ;  Sedgwiekv..fiaanisB» 

Tried  during  TrMty  Term;  IB45. 
MiddUtex.  -*  Paul!  and  wife,  executrix,  fto.  tw 
Simpaon;  Mitchell  v.  King; 

Michaehnoi  Term,  1845. 

Middletex.  ^  WJmberler  «.  Hnnt ;  Bik«r  V. 
Drew ;  The  Queen  v.  Thomtoa ;  The  Qttesn  t. 
Gompertz ;  Gibbons  v.  Hwiler  and  anotker; 
Goods  V.  Caahwmsj  AFond  v.  Baeeh ;  ^adobs  «, 
Dawss. 

Zoiu/oR.— Buissonv.  Stanntee;  Bro«m"v«'Hir» 
nor ;  Welsh  and  another  «w  Read :  Montetft  ^ 
Oldfield;  NioeiU.Giltan. 

Sta/orcl.— SkaRBtt  e^  Chnatiavnd  anoAsr ;  Bid* 
dieatone  and  others  v.  Burdett^ 

Emx.  —  Rogers  v.  Kesnsyi  Dos  d*  Goody  fv 
Carter. 

Surre^.^Gil1ett  V.  BoHivant;  Yeoell  v.  Crats; 
Archer  v.  Smyth ;  Doe  d.  Pennington  and  others. 
vbBarMUandn     ' 


Northampton,  —  Sotton,  a  pmiper,  a.  MagoiM; 
Taylor  v.  Clay  and  another* 

Cardif .— Doe  d;  Locd^.  KiagabofT. 

Carmarthen, — ProtheroevJonea;  (Aiambera,E8q, 
«.  Thomas  and  another  in  raplena ;  Same  «.  Sane;) 
Same  v.  Same. 

Cbr<f  ^an.— Doe  d.  Jenkina  and  another  «.  Daviot 
and  others. 

Brecon, — ^Maybery  a.  Manafiald. 

yorit.— Smith  aw  Smiidi;  MarMHir.  P»wal]  and 
another;  Spence,  a  pauper,  v.  Meyaall,  Eai|.,  and 
another;  Doe  d.  Norton  v.  Norton;  Baidibndga  v. 
Bourne,  the  younger ;  Wilkinaena.  J.  Ifeyseith-; 
Same  v.  Haygarth ;  Bainbridge  a.  Lax  and  oOeta. 

Durftom. — Smith  v.  Hopper  and  others;  Bead.** 
Same ;  Uinde  v.  Raine  and  another* 

Devon,  — Doe  d.  Eail  of  Egrement  and  another 
V.  Sydenham,  elk. ;  Mayor,  &c.  Exeter  v.  Harrey 
and  another;  DamereU  v»  Piothsroe  and  others  ; 
8chank  v.  Sweetland. 

Cornwall, — ^Marshall,  Esq.  v.  Hicks. 

5omsr»t.— Doe  d.  Earl  of  Egremont  v.  WiBiami 
and  another. 

iMitoir— Addison  v.  Gibaon. 

Hilary  Term,  1846. 

Mtddgeeex^^Vttge  v.  Hatchett;  Doe  d.  l^sbhtttt 
and  others  v.  Brent  and  others ;  Hunter  v.  Cald- 
waU. 

Lemfim.~White  and  another  v.  Bnndey;  BoHll 
and  another  «.  Nniae  and  anothar ;  Tuvnar  v,  Haafr 
bier;  The  Qoeen  r.  Kenaiagton,  aad  with  an* 
other. 

Triad  during  Hilary  Tsm* 

ITiddbMr.— Lof«losk  v.  FraaHyn. 
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Eattir  Tgrm,  1846. 
Olirenon  uid  another  v.  Brightman  and  otLen 
•peoial  ease. 

Bold-  and  another  v.  Rotherham,  special  case. 


:ift  -i; 


Dale  V.  Pollard  and  others^ 

Pollitt  e.  Forrest  and  othera/ error. 

Stephenson,  executor,  &c,  v.  Newman, 
denu  •^  t  £.  - 

Barber  and  others,  v.  Bntehef(,' Mil     ^  i 

Swallovr  v.  Ridgway,  dem.  _ 

Chnrlej  v.  Boycut  the  younger,  dem,     "^ 

Soadding  v.  Lorant,  special  ease. 

'Vine  and  another  v.  Bird,  dem. 

Rig^y  V.  Weymouth,  dem.        ".  ^---^-r •■-.;• 

Vine  and  another  v.  Bird«i4!9f|i|| 

Higglns  V.  Thomas,  dem. 

Oarrett ».  Dryden,  Bt.,  dem.  

Taylor  v,  Brookj  dem. 

Giles  T.  Gitesi  #Bid«"J>  "  ^• '  rr  r^r  !»  .'■  u 

fim^'  FWd  andAlh«m)lMM. 

.Wv»tle.f.  G^aTf#,.dem*  ..... 

Borers  V.  Gi^ehrook,  dem.  '  ^    -* 

Dolby  V,  Retoingtott  «rid  tdotbtfi',  idMi.   •  - .    »"    ' 

Pennell  «ttd  olhefii^  otsigteev,  K  Rhod^ft  M 
an^ftr*  aiHioiitkefse. 

A^ngett  9,  Mo^rell  a^d  janother,  dein, 

Robinsen  V.  Ha wksfdrd,.  special  case.  '         '       ' 

JFIandeni^.  Banbury/ special  etse.' 

Sharp  V.  Watts,  dem. 

Wbstalifrt^Rieli«rds»ileM.   . 

Frost  V.  Lloyd  and  another^  dem. 

Cook  V.  M'Phersoii,- error. 

Wilkinson  v.Gastoa,  dete. 

Wesaey».Kr«mheiaamidot]Mi%.8p9esalefiM«  . 

Chainhtriai«  «,r  HMHq^D^detm* 

Scaddtng  v,  Eyles,  d<Bm. 

Knight  and  others  9.  GaUnt,  d«i^. 

Chambeflain  e.  HammoiNi/d4u«  -  >'    "^r     ."  .  ' 

Latrtoae.  Hieluaitt,-dett.: 

Di^  V.  Harriagsan,  dem. 

Sl^arpe  v.  Bluck,  elk.,  dem. 

Huntley  v.  Russell  and  Huotber,  delta.  •      • 

Mitchell  V.  Johnson,  dem<  .       ,    < 

Buraat  utd  aaatimrv.  liobaai.  ^m* . 

Niad^e.  Parij»  deal. 

Banger  v.  Same,  dem. 

Loonie  v,  Oldfi^ld,  dem. 

Herbert  v.  Booth  and  athari,  detail 


aaayi^&.ftr  0m  tlin. 


PROCEEDINGS  IN  PARLIAMENT. 

MBW  BILLS. 

Real  Property  Oonveyaoce.«-For  2nd  read- 
ing.   Lord  Brougtaaoi. 

Abdition  of  Deodandar— For  and  reading. 
Lord  CampbelL 

Compensation  for  Accidental  Deaths.— For 
and  reading.    Lord  Campbell. 

General  Reristration  of  Deeds.  — For  2nd 
resding.    Lord  Campbell. 

XS^ame  Law  AmeiidtBant.^WaStingforR»* 
P«*etfComBiittce.    See  Uie  biU, p. 354, wito. 

Duties  of  Constables,  &c<^In  Select  Com- 
mittee. See  the  jbiH,  p.  ^U,anU.  Duke  of 
Richmond. 

ReUnous  Opinions  Relief^^For  2nd  reading. 
Lord  Chancdfor.  * 


Charitable  IVusts.— For  2nd  reading.  Lord 
Chancellor.    See  the  bill,  p.  432,  emte. 

Punishment  for  deterring  Prosecutors,  Wit- 
nesses, &c. — In  Committee.  See  the  bill,  p. 
472^  ante.    Lord  Denman. 

Iii?#*^   ««f*5-In  Sdect  Com. 

Metropolitan  Buildings.^For  2nd  reading. 
rpr426,  anU. 

CHAltlTAELlr  TRUSTS. 

dSbssBUaiter  petitions  have  been  presented 


praying  to  be  heard  by  counsel  against  thn 

..;rW«jbi(gA»,MfeKi4fl  OUT  observations  oa  tba 
measure,  at  p.  469,  mle. 

PRIVATE   BILLS. 

-The  last  day  for  presenting  petitions  to  die 
House  1^,J^4f'!f'ijJPK  Vifa^'biwi  fnpt  inJatiar 
^  railways)  is  TnScto  tha^si/J^^;  'an3 
t4e;'  last  day  for  the  Judges'  iteffiNrt,  Thursday 
the  lOth  June.  __. 

fkP^u  sf  Cdttttsilft. 

AdmimlrAtion  <A'  Gvimt|iD).>||i|flti9B.*r-l» 

committee. 
Insolvent  Debtors,'  (IndiaV. '  In  eoartniiiee. 
Bankruptcy  and'In^lyency.--|ift'.1d[«iires. 
Partismentary  Elections  and  YtMrnu^-^Sa 
De  Lacy  Evatto. 

Roman  €i*holics*  Misf.^  bi 
Sefrihe  \m,  p.  4091,*  aula. ,  Mr-  Watson.- 
.    S<nall  Debt  Courts:  •     .    .< .: 

Sp^^ersel,., ,  .•  .  . 
Northampton,,     j^ 
Birkenhead,       •  ^    «  '' 
9t.  Austell.    For  tod  feadiiu^ 
IMendly  Societies,  w.  in  Ctisa&iilM^    Mr, 
T.  &  Dmieomb^..     i  -  -    ' 

Poor  Ressovil.  — fo*  9od  rsidisir*  I^J* 
Graham.    See  analysis  ofihe  bilLp.  473,.sS/e. 

Highway,  Laws  iLmendmqnt,:r*Bii^  Sod  rssd* 
iHg,    Sir  James  Graham. 

Corresponding  Sod^ies,  LednrSs;  ftc.  Mr. 
T.IS.Dnocombe.    •    i         »    • 

Itaropslia  IiMsMMuis.    Mv/ MuliimMn. 

Raiivay  Deposits.-*-Re-e(iniaHllad..   ^  ^ 

Lboal  BDtJOATrOir. 

The  motion  of  Mr.  WyifeiiMEtiinpiimBgthf 
meana  of  Legal  £4ttc«tioi&  in  batind  was  ably 
supported  by  him,  but  the  hopise  was  oonnted 
out  We  sliali  give  sn  early  report  of  the 
speech. 

%*  The  House  adjowmgd  to  Friday  tfie  Uth- 

THE  EDITOR'S  UBTTSR  BOX, 

Wb  shslltake  an  early  opporttdity  ©f  com* 
IM^nff  an  index  to  the  prinapal  matters  con- 
taineB  in  the  histten  Y0lu&ies,oik4|^flb''v1deb, 
we'trost,  ivfli  rendeir  easily  aecesrtbli  Hbt  sevotl 
articles  of  permsnent  interest  tn  ptoleailoDd 
readers. 

The  letters  of  m  *'  Coimtiy  HUMms^  Mid  Soli- 
citor;'' G.  Z.;  aad  <'A  Coaslaal  Bander,''' 
shall  be.attended  to.    . 


m^t  iiesal  <!^b0et\iet« 


SATURDAY,  APRIL  18. 1846. 


**  Quod  magis  ad  km 
PartiMt,  et  ii«eire  nudimi  est,  agitamm  * 

HoaAT. 


COMPULSORY  ACTS  OF  BANK- 
EUPTCT. 


CONSTBVCmW  OF  BbMD   OltKN   UNDBR 
STAT.  1  &  2  VICT.  C.  110^  8.  8. 

In  consequence,  we  presume,  of  the  ab- 
sence of  colifideiice  in  the    commercial 
community,  engendered  by  the  prevalence 
of  excessive  and  illegitimate  speculation, 
many  creditors  ^yeJlat^ly  felt  thq  necessity 
of  endeavouring  to  protect  themselves  by 
resorting  to  thosis  measures  by  which  they 
either  obtain  security  ibr  their  debts,  or 
force  the  debtor  into  that  position  in  which 
his  property  becomes  distributable  equally 
amongst  his  creditors,  under  the  provisions 
of  the  bankrupt  la.ws.     It  is  hardly  neces- 
sary to  remind  the  reader,  that  in  order  to 
entitle  a  creditor  to  sue  out  a  fiiit  in  bank- 
ruptcy, three  things  must  combine :   the 
debtor  must  be  a  trader  within  the  mean* 
ing  of  the  bankrupt  laws ;   he  must  have 
contracted  a  certain  amount  of  debt  ;^  and 
he  must  have  committed  an  act  of  bank- 
ruptcy.    To  compel  the  trader  to  commit 
an^act  of  bankruptcy  is  often  a  matter  of 
considerable  importance  as  well  as  diffi- 
culty, when  the  object  of  the  trader  is  to 
delay  the  issuing  of  the  fiat.     The  statute, 
1  &  2  Vict.  c.  110,  8.  8,  and  5  &  6  Vict.  c. 
122,  prescribe  distinct  courses  of  proceed- 
ing  by  which  a  trader  debtor  may  be 
forced  into  an  act  of  bankruptcy.     Under 
the  Stat.  6  Geo.  4,  c.  16,  a  person  arrested 
and  lying  in  gaol  twenty-one  days  under  a 


•  By  5  &  6  Vict.  c.  122,  s.  9,  the  single  debt 
of  a  creditor  petitioning,  or  of  two  more  being 
partners,  must  amount  to  50/.  or  upwards ;  the 
debt  of  two  persons  (not  partners)  petitioning 
must  be  70/. ;  and  the  debt  of  three  or  more 
creditors  petitioning  must  amount  to  100/.  or 
upwards. 
You  zzzi.  No.  945. 


capias  founded  on  an  affidavit  of  debt,  com- 
mitted an  act  of  bankniptcv.  The  stat.. 
1  &  2  Vict.  c.  110,  abolished  arrest  for 
debt  on  mesne  process,  and  rendered  the" 
act  of  bankruptcy  by  lying  in  prison  of 
comparatively  unfrequent  recurrence.  ^  It- 
was  deemed  just,  however,  that  a  creditor 
should  not  be  deprived  of  the  means  of  en- 
forcing a  distribution  of  the  property  of  hia 
debtor,  and  therefore  it  was  enacted,  that  a* 
creditor  to  a  certain  specified  amount,  filing- 
an  affidavit  debt,  and  serving  the  trader  debt-' 
or  with  a  copy  thereof,  and  a  notice  requir- 
ing immediate  payment  of  the  debt,  should, ; 
after  such  service,  obtain  from  the  debtor* 
payment  or  security,  or  else  the  debtor 
should  enter  into  a  bond  with  two  sufficient 
sureties,  to  pay  such  sum  as  should  be  re-| 
covered  in  any  action  brought  for  recovery" 
of  the  original  debt,  or  else  to  render 
himself  to  prison ;  and  if  the  debtor  neg- 
lects to  pay,  secure,  or  enter  into  any  such 
bond  for  twenty-one  days  after  service  of 
the  copy  affidavit  and  notice,  the.stotute 
declares,  that  the  trader  shall  be  deemed 
to  have  committed  an  act  of  bankruptcy, 
provided  a  fiat  be  issued  within  two  calen- 
dar months  from  the  filing  of  the  affidavit 
in  the  court  of  bankruptcy. 

The  proceeding  under  the  stat.  5  &S 
Vict.  c.  122,  is  more  complicated.  By 
sect  1 1  of  that  act,  the  creditor  of  a  trader 
filing  an  affidavit  in  the  form  specified  by 
the  act,  and  delivering  personally  to  the 
trader  a  written  account  of  the  particulars 
of  his  demand,  with  a  notice  requiring 
immediate  payment,  may  obtain  a  summons 
from  the  coyrt  of  bankruptcy  calling  up<« 
the  trader  debtor  to  admit  the  demand  or 
the  creditor,  or  to  depose  on  oath  that  he 
believes  he  has  a  good  defence  to  the  de» 
mand.  If  the  trader  debtor  does  not  ap* 
pear  according  to  the  exigency  of  the  sum* 

c  c 
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mons,  and  admit  the  demand,  or  depose 
to  a  good  defence,  and  does  not  within 
fourteen  days^  pay,  secure,  or  compound 
for  such  demand,  or  give  a  bond  with  two 
sufficient  sureties,  he  is  deecned  to  have 
committed  an  act  of  baskruptcj  on  the  fif- 
teenth day  after  the  service  of  the  sum- 
mons.  So,  if  the  trader  appear*  ami  ad* 
mits  the  demand,  but  dtea  not  within  ibiirr 
teen  days  pay,  tender,  lecture,  or  compound 
for  such  demand,  he  is  deemed  to  have 
committed  an  act  of  bankruptcy  on  the  fif- 
teenth day.  And  a  like  result  follows, 
where  a  trader  appears,  admits  part  of 
a  demand,  and  does  not  depose  to  a  good 
defence  to  the  residue,  or  does  not  pay, 
t^derj,  secure, -or.  compound  for  the  resi- 
due provided  in  all  those  cases  that  a  fiat 
IS  issued  withim  two  months  of  filing  the 
alDSdavit. 

-  1ihe  mode  of  proceeding  under  the  two 
statutes,    it  will  be.  observed,  is  essen- 
tially  different  in  many  respects,  and  it 
seema  for  some  time  to  have  been  thought 
that  the  act  of  bankruptcy  founded  on  the 
atat.  1  &  2  Vict.  c.  1 10,  s.  8,  was  super- 
seded by  the  acts  of  bankruptcy  under  the 
5  &  6  Vict,  c.  122.^  Tliis  impression,  how- 
ever, is  now  considered  erroneous,  and  in 
fact,  the  provisions  of  both  those  statotes 
are,  at  this  particular  period,  in  constant 
and  extensive  operation,  the  one  statute  or 
the  other  being  selected  at  the  discretion 
of  the  creditor.     The  provisions  of  the 
statute  5  &  6  Vict.  c.  122,  are  more  ex- 
tensive, and  at  first  sight  appear  to  be  more 
beneficial  to  creditors  than  those  of  the 
earlier  act,  as  the  period  for  paying  or 
eornpounding  is  fourteen  days  instead  of 
twenty  one ;  but  the  facility  which   the 
later  act  affords  to  a  debtor  who  is  not  em- 
barrassed with  any  peculiar  delicacy  of 
<;onscieDce,  to  swear  that  he  heUeveshe  has 
Hgood  defence,  is  so  frequently  availed  of, 
and  the  number  of  cases  in  which  sum- 
monses are  dismissed  with  costs,*^  for  non- 
compliance with  some  of  the  particulars 
required  by  the  rules  and  orders  of  the 
bankruptcy  court,  is  so  considerable,  that 
the  statute  1  &  2  Vict.  c.  110,  is  in  prac- 
tice most  frequently  resorted  to  by  the 
most  experienced  practitioners. 
.  The  cases  in  which  the  courts  of  com  • 
]»on  law  have  been  called  upon  to  put  a 


73» 
^  ,  .  Mon.  D.  &  DeG.  79.  * 
~  *v-^^t1^*  jpnarta  of  one  of  the  commis- 
.  migf^  m  re  f^me,  teg.  Ob*;  origiilil  reports, 
'  ;if;i»M^*J^t^i^^ 


construction  upon  any  of  the  provinons 
which  have  been  referred  to,  are  tumt  nu- 
merous ;  but  in  a  late  case,"*  the  subject  of 
bonds  given  under  the  stat.  1  &  2  Vict,  c* 
110,  s.  8,  was  much  discussed  in  the  Court 
of  Coroinon  rleas,  and  more  than  one  prac- 
tical point  decided.      In  that  case«   the 
plaintiff^  Hlnton,  having  filed  an  affidavit  ia 
the  court  of  bankruptcy  under  the  stat  1 
8[  2  Vici  a.  ira,  to  the  effect,  that  a  debt 
ef  1650£  was  due  to  him  by  the  defendant 
and  his  partners,  who  were  traders  within 
the  bankrupt  Taws,   two    persons  named 
Bridges  and  Ballan tine,  joined  the  defend- 
ant and  his  copartners  in  a  bond  as  sureties 
under  the  statute ;  the  condition  of  such 
bond  bein^,  that  the  obligors  would  pay 
the  plaintiff  such  sum  or  sums  is  s&oalo  be 
recovered  in  any  action  oi*  actions  which 
then  had  been,  or  should  be,  brought  for  the 
recovery  of  the  alleged  dd>t»  wkh  costs,  or 
that  the  defendant  and  kisco-dc^tort  should 
render  themselves,  afterjudgment  had  been 
recovered,  according  to  the  practice  of  the 
court,  or  within  such  time  as  the  court  or 
a  judge  should  direct.     Judj^ent  havmg 
been  recovered  on  the  original  debt  in  the 
Court  of  Exchequer,  ChUAJ^  X,  as  the 
vacation  judge,  made  an  order  that  the  de- 
fendant and  his  copartners  should  render 
themselves  to  the  Queen's  prison  within 
ten  days,  but  another  order  was  afterwards 
obtained  from  CresstceU^  J.,  enlarging  the 
time  for  the  render  of  the  defendant  and 
his  co-debtors  until  the  5th  day  of  Michael- 
mas  Term  then  next  ensuing,  without  pre- 
judice to  the  right  of  the  bondsmen   to 
render  their  principals  in  the  meantime,  or 
to  the  right  of  the  plaintiff  to  treat  the 
bond  as  forfeited.      On  the  4lh  Nov.   the 
defendant    obtained   a  rule    in    the    Ex- 
chequer, calling  on  the  plaintiff  to  show 
cause  why  the  order  of  Coleridge^  J.,  and 
all  proceedings  thereon  should  not  be  set 
aside  with  costs,  or  why  the  defendants 
should  not  have  a  fortnight  af\er  the  rule 
was  disposed  of  to  render  in  discharge  of 
their  bail.     Within  the  time  given  by  the 
last-mentioned  rule,  the  defendant  Acra- 
man  and   his  co-debtors  rendered   them- 
selves, a  fiat  in   bankruptcy   having 
viously  issued  against  them. 

To  a  declaration  on  the  bond,  several 
pleas  were  pleaded,  which  afterward  be- 
came the  subject  of  demorfer,  upoa  wlitch» 
in  addition  to  some  minor  ^(Soinfi^  tBe(^f>urt 
of  Common  Pleas  deci^c^  Utti>^qfimi&oos 
of  considerabia  importanee*  tb^  d«e  as 


pre- 


«  HintoH  T.  Act^mmj  15  LnrJInv,  i^lL  F. 


Coinpuhmy  Mt$  4^  Bcmkrmphp.-^Noies  m  BqfAty. 


matter  of  practice,  and  the  second  as  a 
question  of  bankruptcy  law. 

After  the  recovery  of  his  judgment,  and 
before  obtaining  the  order  of  Coleridge^  J., 
for  the  defendants  to  render,  die  plaintiff 
had  not  sued  out  a  writ  of  capias  ad  satis- 
fcsoi^n^ktm  against)  the  principal  obltgotv, 
attd  thb  dreunisttuico  was  the  sobject  of  a 
plett>  whieh  the  court  was*  of  opmioi^  af- 
forded a  good  answer  to  the  action*  The 
judgrnent'of  thecoint  in  this  respect,  pro- 
ceeded' on  the  ground,  that  as  tlie  bond 
dvected  to  be  given  by  the  statute  1  &2 
Vict,  c.  110,  was  evidently  fhimed  in 
analogy  to,  and  nearly  in  the  same  terms, 
as  a  recognisance  of  baSI,  there  waa  no 
reaaan  to  doubt  they  were  intended  to 
bear  the  same  sense,  and  that  the  render 
OQght  to  be  when  the  plaintiff  in  the 
original  action  had'  signified  his  intention 
of  suing  out  execution  against  the  body  of 
\m  d^ytor  by  issuing  a  capias  ad  satis/a" 
dendmm.  Aa  no  snctv  writ  had  been  sued 
otit  in  this  case,  the  defendant  was  not 
bound  to  render.* 

It  waa  also  set  npaa  a  further  anaivcr  to 
the  action,  that  after  the  making  of  the 
bond  the  defendant  had  obtained  a  certifi* 
cate  in  bankruptry.  In  deciding  on  the 
validity  of  this  plea,  the  Chief  Justice, 
pronouncing  the  judgment  of  the  court, 
observed,  that  although  the  original  debt 
was  undoubtedly  barred  by  the  certificate, 
it  did  not  fbllow  that  a  bond  given  to  se- 
cure ihe  payment  of  the  debt  was  also 
barred/  By  the  6  G.  4,  c.  16,  s.  136,  the 
certificate  was  a  bar  toall  debts  and  demands 
proveable  against  the  bankrupt.  The  ques- 
tion was,  whether  the  bond  was  proveable 
under  the  fiat  ?  By  6  G.  4,  c.  16,  sect.  51, 
persons  giving  credit  to  the  bankrupt  on 
any  bHI,  bond,  note,  &c.,  not  payable 
when  the  bankrupt  committed  an  act  of 
bankruptcy,  were  entitled  to  prove,  as  if 
Ihe  same  was  payable  presently,  but  it  was 
decided  upon  a  similar  provision  in  a  for* 
mer  statute,'  that  a  bond  conditioned  for 
the  payment  of  money  on  the  happening 
af  an  event  at  a  future  uncertain  period 
could  not  be  proved.^  In  the  present  case 
It  was  not  only  uncertain  when  a  debt 
would  be  due  on  the  bond,  but  whether  a 

•  Citing  S<md(m  v.  Proctor,  7  B.  &  C.  800  ; 
South  V.  Grifith,  Cro.  Car.  345 ;  WeddaU  v. 
TheManueaptorsofJoear,  10  Mod.  j  WUmore 
T.  Clerks  1  Ld.  Ray.  156. 

'  Citing  Jameson  v.  CampbeU,  5  B.  &  AL  250. 

r  7  Geo.  1,  c  1, 8. 1. 

i  Apcrla  JBorto,  9  Yea.  lia 
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debt  would  ever  become  due,  as  it  waa^uil*  : 
certain  whether  the  conditioD  of  the  bond  / 
would  be  broken.      The.  debt^  therefore,. . 
was  not  proveable  under  the  61«t9eetioB« 
Btftit  was  preaaed  on  the  court,  dmtdia'* 
50th  section  pravided,  that  if  a  bankrupti 
before- the  fiat,  contracted  a  debt  payable 
on  a  contingency  which  had  not  hi^peaod 
befi)re  the  issuing  of  such  fiat,  the  creditor 
may  apply  to  the  commissioner  of  bankrapt . 
to  set  a  value  on  soch  deift,  and  be  admit- 
ted to  prove  for  the  value  so  ascertained.  > 
In  the  oonatructkm  of  tine  section,  a  die*  • 
tinction  had  been  taken  between  coatia- 
gent  liabilities  which  may  never  become 
debts,  and  debta  payable  on  a  contingencyt 
and  it  was  held  that  the  latter  only  were 
proveable.^    The  present  was  not  the  eaaa 
of  a  contingent  debt,  but  of  a  contingent 
liability.    When  the  fiat  issued  it  was  ua»  > 
certain  whether  any  debt  would  arise  upon 
the  bond,  for  the  liability  would  not  bar* 
come  a  debt,  unless  the  condition  of  the ' 
bond  was  broken.     Upon  these' considera' 
tions  the  court  determined,  thai  the  plea  • 
setting  up  the  certificate  as  a  bar  to  an 
action  on  the  bond  was  a  bad  plea,  and 
gave  judgment  accordingly. 


NOTES  ON  EQUITY. 


DEED  OF  SETTLEMENT.  — -  EX  FACIE  VO- 
LUNTARY.—IMPEACHED  BY  CEBDlTOaS. 
BUT  UPHELD  BY  EXTRINSIC  EVIDENCE. 

Voluntary  settlements,  that  is  to  say, 
settlements  not  founded  upon  valuable  con- 
sideration, are,  of  cou^e,  inoperative' 
against  creditors,  for  the  law  will  not  per- 
mit a  man  to  be  generous  at  the  expense  of 
justice.  Hence  the  objection  to  a  gratui* 
tous  deed  of  gift  that  the  grantor  was  in- 
solvent at  die  period  of  its  date,  is  aeoet- 
sarily  fiital  to  the  instrument,  so  far  a» 
creditors  are  concerned.  But  a  deed  ex 
facie  and  in  form  voluntary  may  be  proved 
exirinsically  to  have  been  made  for  valuable 
consideration ;  and  in  that  case  it  vrill  be 
supported  against  creditors.  A  case  of  this 
complexion  is  reported  by  Mr.  Collier,  in 
his  last  number  of  Vice-Chancellor  Knight 
Brace's  Decisions, — that  of  Poti  v.  TceU 
hunter  •^  where  it  appeared  that  by  a  post* 
nuptial  deed,  dated  the  8ih  June,  1841,  a 
sum  of  ddlO/.  6f.  Id.  three  per  cent  eon^ 


*  Esparte  Marshall,  1  Men.  &  Ayr.  U6, 
cited  by  Erskine,  J.,  with  approbation  in  Affbott, 
V.  Hicks,  6  Bing.  N.  C.  679% 

•  2  Coll.  76. 

o  c  2 
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Notes  on  Equity.— Points  in 


Law, 


,8fiindW  ipf  tlifi  PTOP  p^jt^iei  JmftlJ^, 


,  jd««^  t^^ugbfff djffff jL,Mp W  J n  [1m,^jiv' 


'tfitmj™R«^'; 


jqatui 

1^  %  WdlTl^iliadlfipd  t«M^ 

law  of  England,  thainvatf^ii^aKtihfdtei 
ik^iHk  M^raia»^16idi^«nofal3p.ltfcep- 
M>iVUd'Ulm  lOHe/Aq  (fMUvMlBedxiiaoiJbe 

euJ^chttigU  afldo^rodKacnf  itot^wifaUdi 


iS-^  'ij^  Mi6'4[^«fitl^'«tMn^'f)iV>teMpiflMrito 


u'^Mffm^^ 


been- the  adopted  chUd  of  an  old  bacbeW, 
^lip  had  devised  to  jiter  a  rent  (:harge  for 
her  life^  and  bequeathed  certain  persona) 
property  to  her  for  her  separate  use.  His 
will  turned  out  to,  be  inoperative  .both  as 
to  the  real  and  personal  estate ;  whereupon 

,  the  heir  at  law  and  next  of  icin  of  tl\e  tes- 
tator very  handsomely  ni9i.4^..  a  part j^V^ sa- 
crifice of  their  interests,,  in  ,or(l^r  Vo  Jcarry 
Iris  intentions,  ^^ to  effi^qt.  Tiie  result  of 
thu  concessioi^  w«w,  tbai; .  a  svdp,  .ot$Jfi)pL\ 
procured  from.  |be  .fsUate  p<;*tUe,ies5at;0r, 
va«  jfi  Augu$t^ifi4Qf  inypsteajp..U|P  ft"«^ 
cbiO;  of  ;the  Aljoye  3,^8  jp^^  ,6i,;y^,  jtnceepet 
<ient  con;Mils»  ana  cQniseqi^ntlyi  *,t)>ej  4eed 
nought  to  he  set  aside,  wjvs.  jn^^jaft^  ji  ^eed 
execf^d  by  the  hu«b^n45.in^^pu^s4qn(?j^  6f 
aa  express  agreenMj%t»  mtl\  ,t)^  Jiei^  and' 

._  next  of  kin  of  the  testator,  that  he'  (th^' 
husband)  should  fettle  thje  ,^toclc  as  a  prcf* 
Tision  fot*  his  Mie  an'tf  h6'r  childfe/rt.'  ' 

The  case,  un^ef  tli^se  circumstances, 
WAS  so  clear  that-the  defendant's  counbfdij 
were  stopped  b^thi^^court;  the  Vice.Cl)an- 
ccllpr.  observing^,  thut  fbe  \agrecnpent 
was  unquestionably  one  for  valuable  ton- 
siderajtion.  "  I'he  mere  fcrrcuriistance/' 
Ilia  Honof  remarked;  ^''llhartWdefed  did^ 
not  represent  the  transaction  ai^delrerwise 
than  Tdhiotwry^  wa^aoithin^.,  A-deed  ap- 
imrently  vrtuiitary.w^y ^b«i,..8^|j^^  \)y 
extrinsic  evidence  snowing  a  coatJC^ct  fbr 

~  value,  and  such_evidencei.he  held,* ai^peared 
abundantly.in  (h^^,|veB€{)»  case.*' 


'vbmt^Mmm.^'^- 


HhU  ^j^e'^fk^  Mhi^ltf  ^W» 


^Ak^L  J  J9,rn|tf  nhb  ^lUUlo4«i)idB4;aDf 


tha<j.^wftftvfcarjr;  ^L  A  ip&^f^^ 

A9.jlif^Pf^mn^/^tce^f^^^\yw^s,,^t^^  Tte^JiSsiiilie^of  »a(bi*«f  lUsikfgJMi^iMto 

were  ^U^t^r^lupirci^wfiitfac^^^^p  \f(plp^^i^  iHdtii««taeif>t^((ihi^  imtnnDtotit.^  its 
wbieli  induced  the  coun  to.st^ppQrt  the^nbtt^&'MAbferkbte';^^ 
deed*     Thus  it  appeared  that  tjie  wife  had  fbr&,  thiti  h  eiwiilaf  tb^^heica^of.tRWIof 

exclmrige.*  In  f%^9^A'YljDo«rf4P^  the 
plainfiffis  detiared  m  laaiQittptit  w  tiw  in- 
dorsees of  a  l^il  ofla^Msg'kigDadfby^ 
defendanls>^on  tfae>groiind^  ntthedafisnd- 
ants  had  not  delivered  the  giarib. which 
formed  the  sobject-ftiaitlsr  ^flfaihe  kttl  of 
lading;  Thc^  qQeBiv>»'iw^  T|(betk*k».lhe 
ftbtfot^  cotridM  MttintaiDM  ?  .luoa'  i   '. 

Tlie  CdUH'kif  EiK*t<|iacbMa^iaM^of 
<y{iinibn,  thiatit1ler<wwiM«othanl[y4»^ttbw 
tkkt'a<4]^l  t>rMditigw«8tMkisfiBrabte  byibe 
bustomef  ^^mercMitisj  fiM^^  to^Mfeitl^  a 
p^rtyto  bHng*  WaetkiliiJMilbi  ssAth^^  of 
Ha'ding'wiis'very^idifcreaft^fnhiwhitttitflfix- 
cMangte;  Iv  wat  qaJt*-  liU»>  tfaBi  ^^xfn- 
dorsemeftt  of  >«ibiU'  of  IftdiiiK  Umm,  ¥§hMfile 
tonUderatloli^  trafi!sfi»nr^  ilM  4puytUji>  ia 
the  goods,  btit  a>^bfi|<!«€ 
b6tiVimiibg^^oMitraot  'U  fif^^^ikbi  mms:  of 
nioh^  tip^fjfied-  in  U.  Iwif^mawk^  arhifl 
of  ladb^isifi^f  be^fli4id»itoJlw»pBfcitjaMg — 
it  was  transferable  fyona  hand  tonaadt  and 

pa$$«d  ithe4>«y<ytyJitti^ftgyU!ffi<^fl^*^ 

in  it,  but<]t-<djidv:9eA  j^i^sfer  tne  coDtract, 
^d  therefore  could  not  be  said  to  be  ne- 
gotiable Jifee>;l)SlT  of  .exc^jWg*''  Ai  there 
was  no  aulhctfity  l]b^  life  ^jittltf^aiifce  of 
snch^  an  action,'  and' Jt^t^^feWt^W^  to 
general  principte/ the  89SM3HH^^  ikoa^ 
suitto  Ireenteredr 


.a  o 


•  Thmps(m  :mllwm^^.7.': 
another,  14  Mees  &  W.  403 

b  2  Term  R.  71.   4^^^ 
ling,  7  Ad.  and  El.  39 ; '2  JNev, 


7  MiaU 


a«(f 


jfivi  W«t- 
178, 


TwhUm  in  Camum  Lam^-r-Seottuh  MneantiU  Law  and  PraeHee* 

ttirtt!it*'W'vtHg'^AA*i»^'by''<!ii)h«eiit^tf 


ance,  upon  the  producroii'  of'^tftB  4r(*trU' 


MS 

^  con- 
state 


yethQ 


m«wM)dlfttR»tdttibpilyjitQi  9W.tor,|ta,.^i^  neualty  and  costs  "  "   ■'' 


Ite 


re*- 


written,  «  Accepted^  iW.^fw?Ae,, payable,  j^^,.|j^^  ^J  t^(^ghfc'!)!y;«ie  te»i^^e"l)f  tie 

thMTijqDftfiiiofKlwsfihiViftiptAJntbte  ^P^^'^'«'?-M^ef^^''  'TKfe  peHtfty  m'a  fepleviti  bdnd 

ioiUifioMii  «gfiliMft  Clatka  jM^Hje-^qeprtM-?, M^  dbublfetli^  Vafiid  Of  the*g6(ids  dfetrairied. 

Ot^ttli^  tpeit(0fnlli«  <«fcwlftftri..n  WAS,  j^  ^^.^  instance  i^wad  ohly  18/-;  1*.  whilst 

8ubfBkled(«hftt.,tiie  mitwment  pr^?edt  ^j^^ujaitilirscostsihtW^nTeTih  surtwere 

'[m:'''^PaUcsbn'y  X;  tnade  an  order  ftt 
chambers,  that  upon  payment  of  the 
penat^y  of  iti^  torid,  on  which  the  action 
^was  hVodght,  together  with  the  c(*s<8  of  the; 
actlbii  on  the  bond,  all  proceedings  shoi^Id 
be  sta yedi 

The  plaintiff  appealed  to  the  court  to 
set  Aside  the  order  so  made,  upoa  ;the 
grounds  that  a  judge  at  chambers  had  no 
jiirisdlctioii  to  make  such  an  ^'"^^^'^.^ 
that'thfe  court  bad  pbwer  to  make  the 
sureties 'pay  damages  beyond  the  penalty, 
that'  being  tnei'et^  ft  'scctirily.  Lbrd  Zon«- 
date  V,  cXwreA*'  Was  cited. 

The  Court  of  Queen  s  Bench  thought 
no  aiitiAction  existed  between  replevin 
bonds  and  bthers,  and  that  it  would  be 
creating  a  dbubt  where  none  really  existeU 
to  grant  any  rule  in  thiar  case.  The  case 
cited  was  overruled  on  the  point  discussed, 
and  the  general  doctrine  correctly  stated 
in  the  note  referred  to  in  Saunders.  The 
order  made  at  chambers  was  therefore 
affirmed  by  the  court. 


r  iioti«^.WH{Or  eHch^nge,  as.  th^  Oray^er 

addrmtd  hin»el{;  it  more  nearly  rea^mble^ 
a  prolimi^  iMtte  s  hut  at.  all  events  the 
d^ttflantiwettiKiit  &ble  «a  acceptor*  a9  he 
wtt  i»|»ifaUedrtsp«i  by  lhe!4oi»trun^f>t„to. 
aca^pt.tiiOoih0tPth«r  hand^  U  was  urgqd; 
tfa|tt«bec>deftfMiantr€l^k«4  by  bia  accept- 
aiitf^  nasi  estopped  fro«i  di»puting  bis  own, 
chafabterM- the  nature  of  Uie  instrument. 
ThfptGoort  Of  Q|u«ea's  Bepeh. thought 
the^ttfinlxQSitte.was  to  ftdhei^  to  tjlie  mer- 
.  cJuAiie  f ulesy  tbaSi  an  acceptance  could  bq 
iiiiaib:J6Alj|r  by  the-  party:  addressed  or  .for. 
his  honour.    &ese«  th»  lastvas  votpre- 
tehided^  mk  the  tot  eOuM  nst  be'presumed, 
Thei^  vasino  aushority,  either  in  the  Eng- 
^  Hah,  ia«  iHT  the  general  law  merchant^  for< 
holda^  >a  fArty  to  be  liable  as  acceptor 
iiipon^a  bill  addressed  to  am^the^.    Lord 
^Etteatanoi^h  treated  aB  aocepjtance  by  a 
|wrty  Doti  aMiessfd^^  as  «'  oontrary  to  the 
uaagc  -aiA  eustMnti  of  merchants.*'    The 
argnifKBk  that  Ae  defendant  was  estopped 
^beliLiiet  be  supported,  where  the  instru- 
meiit  Aowedon  Jls  'rlaoe  that  he  could  not 
be  iIk  eceeptor;     On  these  considerations 
'thejiidgiiiMt-wae  for  thQ  defendaiiU 


DAttAOSS  IBCOVtKABLV  IK  AN  ACTION  ON 
A  R£i*LKtIN  BOND. 

.  /   I^  t!ie  note  on  Gainsford  v.   Griffiihf 

'M,r*^  Serjeant  fff/fiaw#  states  the  doctrine 

..  g^eraify»  that  "  both  at  law  and  in  equity, 

'.  tf\p  oWJgW.  fW'^ojt  .irecover  morie  damages 


•  Dflw  7.  Ctorfte,  6  Q.  B.  16. 
*.  In  Jactooi  r-  Ki^n,  2  Camp.  W.  ^td, 
'  ^DSmfi  aKo'  HW  P(WW/  yyWnH^.  3  B  & 

* '^*  ^  ^X^i^  9A«id.  58  b,  ^  /- 


SCOTTISH  MERCANTILE  LAW  AND 
PRAiDTICE. 

No.  6. 
EFf  BCT  UPON  '  Scottish   Intbbbstb  of 
Acts    of    Parliament   BBLAtiNo  to 
j^jjioi^isH    Banbbuptcy    and    Lnsoi^- 

h  Bffeit  uptmSMti^  inttrettsqftheAeifbr 
itht^gupihe  affmr$  </  JwnUStoek  Coie- 
pfffiif9> 

*STtoaR.3e&. 


•II.  akariiin  BeHHA  Jhmpmmn  bihrnffm^r  ^o 

In  the  last  paper,  w«  bare  furnished  some, 
examples  of  tbe  manner,  an4  of  the  degree,  in 
irhich  the  Scottish  coorts  of  law  have  given 
•t^ct  to  insolvency  cr  bazdountor  arising  in 
•England,  or  thwbtm.h^fQW  W  limits  of 
4lieirjiQ^8dictiQn«   .    •  _ 

It.may  bewell.^ noint  ouf  QX^ or  two  other 
Jnstance^  iavhiq)i<m.lfigial4t^e hi^foUoired 
,  tihe.  same  policy, 

i^ SfiSfct  t9»on  atkHMIiitttnti  tftkeAtlfor 
,    ¥mihig  lip  the  &fait$  tif  Jomt-Stoc^  pom- 
paam. 

^  There  ia  i«  p^rtitfotor  o^  tstsAntu,  ,vhich 
v«Qt.  0{9\y.  ,(as,it  sbio^td  «aen))  «ay  .briAff  SpoitMh 
iznfvc^f^  ^nhniptqM,pf  A  oer^in  kind.wfth- 
in  the  jnrisdictiqn  of.  the  Boghabr.banknv^cT 
courts  9  but  which  di^ctly  enacts,  that.Eiu^hsn 
orders  or  judgments  ofc^rtnin  Idaifia  ^a^lnaTe 
■"the  same  force  in,  .Scotland,  as  i(  they  had».b«en 
prpnouoced  by'the  Sc^tiktshcourts^ 

7  4:8  Vict(Hiq,c,  111. 

Qn  the&ihof  ft^pleiiberi  1844»  the  loynl 
^iimeirt  was  given  «o  the  ratotsate  7  ^  B  Viet  c. 
1 1  Ij  entitled  "  An  Act  fof  facilitating  the  wind- 
ing no  of  theaffaios  of  Joint-JStock  companies. 
Viable  to  meet  their  petvniary  engagements  " 


,banfcniptcf»0£  jointMlMkt^,,,^^-^ 
particnkrlyiire««oti<MM^^6*«»d7.  ^7"^ 
first  of  these  8ectuKi8>a  Joint-stock  company 
may  commit  an  aql  of  baakraftcy  by amnanj 
iion  of  the  direetora  dedam«^llKiM#maSF« 
theKa>mpai^.  Tbswo  m<y  iw4tr4  bft  <hiw^ 
asrtAthis<secti0n4^4)iitit»iiii«ot^  Abilfo*  "f 
these  awJ»8UQh,djffioid|ie(i.«  wp«wy  r^^T 
The  fifth  aection  faoacta^  r^hfrt.  ^jf^afc^tt 
o«sapsny  ivgai;OomfQit.«is  ^c^<ii  iwwPMT?  ^ 
they  do^iuMd  wHhin  f<mtteq»v<hyi  iiftir  prrfi^* 

-eavei!adriliito>t,,Afia>4Bsn/ii^4w^^^*i#^25 
dwMi»inrot»4fA  tbM(heiP0«bwM^i«w 
itihe  -^plaiAfciff  wbieh.nn^i Jlg*y  Jti^.  «» 
iiigmat  the,  j«dgmep^  !  ;Siiwtoih^il>WHWOiB 
migbt.be  nwde  4A^isegai4i<tOKMClmi^fi(«^^ 
9y  tsactioni6,it  is  mmetedrthal^  ■'^^■^^r^ 
rwptcy;»inbe<Dm»i»»WiytiN|a»?npaw^  ^f^g 
for.  fonrlMM  idaysHfmy  <»4fP  <iii< 


On  the  polie^  of  f  bis  etatute,  or  on  the  ad- 

•  i«ntages«vbich  It  is  «ttpposed  to  hold  onti  both 
to  the  partners  of  anch  oompamea  thamatlvies 

•  aadrto^irerodtitovf^  it«rould  beoiiliofpUiee 
iiere  to  speak.    Nor  doea  (he  pieaent  purpose 

^Jead  to,  Of  justify*  as»r.  ohservationa  isn  the 
provisions  of  the  atatufce  aa  .they  aflect  Eng- 
lish parties  only.  All  tbat  is  here  to  be  done 
is,  to  show  that  there  are  twm  respects, — in  one 
of  which  probably,  in  the  other  certainly,  the 

:.statnte  affects  Scottkh^inteiesta  ia  which  Eng- 
lish parties  may  be  very  deeply  concerned, 

ne  statute  as  probably  affecting  Scottish  Joint- 
Stock  Ckmpames,  tat^g  branches  in  England, 

!•  It  seems  far  from  being  improbable,  that 
tUs  statate  roa^jr  have  the  effect  of  bringing 
within  its  provisions,  and  of  sulmcting  to  the 
jurisdiction  of  the  English  Bankruptcy  Court 

.  and  Court  of  Chancery,  some  joint- stock  com- 
jpanies  whose  capital  is  Scotch,  whose  proprie- 
tory is  Scotch,  and  whose  head  quarters  are  in 
Scotland. 

The  probability  that  the  statute  would  be 
found  applicable  to  some  Scottish  joint-stock 
companies,  arises  fh>m  the  fact,---that  a  great 
pamber  of  each  oompanies  bsro  new  hranohes 
in  EnglaodtAud  do  business  in  England,  some 
of  them  to  a  very  considerable  extent.  Now  it 
does  seem  probable,  tbat  those  earliest  sections 
of  the  statute,— which  set  forth  the  cases  in 

•  wfaidi  its  mowsiona  ahall  be  apphcable,— would 
be   found  to  e^ctend  to   such  Scottish  com- 
panies, on  account  of  their  transactions   in 
England. 
This  would  seem  to  hold  in  regard  to  those 

acta  which  the  ^talate  mhes  to  be  acts  of 


fuplcyjrSMr  hnuu^i  ^**<^I^^VM)**"iiMtemOTC 


tfais^^ooie^  haviaffitint....  ,.^ 

tteim,iK)|MpayAeat.,.  9fritmm^  xS»titm*m9t 
ureeultariUA^kiir.  jevit^^  o^dmsmMM 
,fdr  the  pwilection.  of  the  «oi||patiyJ  itw*  eoa^ 
pany  do  not  pay>  eecuro,  <»  flompoaaa.<0'qw 
satisfaction  of  the  eredttor,  witoia  «  i 
after  aervioe^awiit'O^aannnawiat 
of  a  creditor^  for  aof  «a«Bi 
a  petitbning  creditor's  debt. 

N0m,  in  aaeh  cases  aa  .thite  diaanM  ia 
asctioaa.6, 6,  and  7,  itia^ifficaHto  jsoa  w>wa 
Scottish  ioint*ak)ck  compaay*  having  a  Isanch 
or  bvaaches  in  England«tana  haviagoaifacDea 
to  an  English  creditor  debts  wUdi  1^  M 
unable  to  pay,  coold  juetly  be  allaaredtn  plagi 
th^'Seottiah  -eharacair  in  aairtianorf.llie 
aaplicalionaf  tha  Bnglish  anditac.la  hava  «i 
&»ghsh  4iat  isaaed  againflt  theai.  .apd  ^jnr 
funds,  and  affairs  aul]jected»  .under  the  aapera- 
tendance  of  the  Eng^  caarU»  to  the  provutoos 
of  the  new  statute. 

And,  on  the  other  hand«  it  mifi^t  be  fiffnd 
(although  this  is  mare  oacertam)  tiisft  Aa 
directors  of  such  a  company  bafing  a  brandi 
in  England,  and  having  canlnctad  lE^^ish 
obligations,  areealitM>  andeivasctkNi  4,ta  nass 
their  resolutiovi  decUnof  ipsoUeney^jaa  to 
put  the  company  volmoanly  undar  AAe^pvo* 
visions  of  the  statute. 

It  must  once  again  be  repeated,  that  in  re- 
gard to  none  of  these  questions  is  any  paailire 
opinion  haaarded ;  all  we  say  is  this,  wat  sfca 
recent  statute  doea  contain  enactments  whkh 
may  not  improbably  be  found  to  beac  the  mUt* 
pretation  here  put  upon  them. 

The  same  statute,  nowever,  contains  another 
aection,  the  appMeationof.aihich  in  Saatimd  is 
express  and  undoubted. 

Decrees  or  orders  of  the  Cbutt  of  Chimeermio 
have  in  Scotland  the  form  qfdecreee  or  9rmn 

of  the  Scottish  Courts. 

II.  It  is  enacted,  Imexpreas  tenn^  thai  de- 
ovees  and  ordeis  of  the  Court  of  Chanaery, 
made  under  the  ac^  shall  have  in  Scodaad  Ihs 
same  force  as  if  they  were  decrees  on  arAors 
pronounced  by  the  Six^ttish  couit. 


Seotiish  MerwuUUeLm  (rndFrnBtm^-^w^MUli  in  ParUament. 


Mr 


^  The  Mttctmenl  u  coutaiiied  in  seetbB  24.    la 

"▼irtae  of  that  sectioii,  if  sby  svch  order  or  cb« 

cree  has  been  prpnouBced  by  the  Court  of 

Qjojoctry,  tntl  If  tinder  aueh  or^r«r  decree 

the  party  mentioned  m  it  has  been  applied  to 


for  fMiyment;  and  hue  failed  to  p»f,  und  if-  te-  or  shares  in  way  pnb%c  company,  *'  itshaU  be 
«t«m'iibOQldbd'ii«tH^d  in  Bcotiand,  the  remedy  fla«irfd  for  the  eomniisrioner,^  he  shall 

Jhafhi  efl^elttallf'  soiiffht  Uiere.    The  proce-  ^ 

dure  dimcted  is  this :  tnat  an  office  copy  of  the 
orderiM*#eet^MM!  «i  i^davit  of  the  appli. 


«  ^■tioii'ibriNiymeM^  and  of  the  iritan  to  pay, 

.f*irfniiMMWB>eni»d<o»fngfistralion  inlbe  ivgts* 

tet««f1fa^wt  of  etoiMffrinlfidtebufgfa,  (the 

aihciite  9Mti»hH$6oH)  r  immI thaft,  an belnv  so 


<o«Et«rditlri8t«fl|Hit  oflM»far«|»lef,  wthoiit 
any  notice  given.  Section  ;15  is  the  one  nofv 
to  be  adverted  to.  It  enacts  thaU  wherf  the 
petitioner  shaE  have^  standing  in  his  own  name 
or  Hght,  any  goyemment  stocks*,  &c.,  or  stock 


*  ''^Mred  in  SettifenA  «heorder  or  ^eevse  sbaU 
i^mnhB'UiOB'dS^ foi^ttMuftbD  in  Scotland, 
M  ttial<whi«)i'<b^U»iies»oia>6d0tlish  «o«A  fol- 

•  lowed  by^the  d«ti^e^  i^YAoh  Is  IsMsd  dn MEt««te. 
..S»tmtiOtt.    In  shoi^/|h6  Baglish  order  on  de- 

cree;  if  VMconft^aiSied  by  the  affidavit,  must  be 

reeeii^ed>aod're«o(d(Hl  by  the  Iceeper  6f  the 

^«ec«ft«  i<enM»t«,'^M«i i*en  IMs  soiiseoitkd, 

**swcittWn.  msyinMantly  be'  sued  out  npoii  it 

'  19MM»lM]&'%ii^  pi^iised  th&i[jrevi6nst>a^i«r9dr 

tliis  aehea  oH  l|^^  etthMK^i  ttiBiftaatfi  r^r 

•ffiy  understand  the  force  of  the  H^^ttiMm, 

^  mken  Ihey  are  told  that  the  restored  decree 

or  otdek*  would  warrant  execution  exactly  in 

ihe  same  manner  as  registered  protests  on  DiUs 

of  exchange. 

Abhou^,  therefore,  it  was  stated  only  as  a 
ttiatter  of  probableinference,  that  Scottish  joint- 
"^tock  companies  transacting  business  in  Eng- 
land, fell,  aft  companies,  within  the  provisions 
of  the  8tatute,*-lhe  import  of  the  section  last 
«zplained,  may  be  stated,  not  as  matter  of  in- 
ference, bat  as  director  expressed  by  the  act. 
In  sH  proceedings  bad  under  the  act,  orders 
.  or  deerees  for  payment  made  by  the  Court  of 
Chancery,  may,  by  a  very  easy  and  inexpensive 
•tep,  be  made  as  effectual  against  the  persons 
or  effects  of  Scottish  parties  as  against  the  per- 
•SMms  or  effects  of  parties  who  are  directly  within 
•the  jurisdiction  of  the  English  courts. 

II.  Shuns  tn  SeoUiak  /c&mpanies  behnj/ing  to 
EnffUsk  insohent  debtors. 

The  statute  now  to  be  referred  to  exhibits 
4lie  same  policy  which  the  legislature  has  fol- 
lowed in  other  late  statutes,  of  endeavonring  to 
concentrate  in  one  focus,  and  to  subfect  to  the 
.  Jmrisdielion  of  the  English  courts,  as  many  as 
•  possible  of  the  interests  emerging  in  Scotland 
ont  of  baiUcmptcy  and  insolvencies  taking  place 
in  England. 

7  &  %  Victoria,  c.  96. 

The  statute  in  question  is  the  7  &  d  Victoria 
«.  96,  entitled  "  An  act  to  amend  the  law  of  • 
insolvency,  bankn^ptcy,  and  execution,"  and 
passed  on  the  9th  August,  1844.  It  is  only  to 
one  section  of  this  statute  that  attention  is  at. 
present  to  be  directed. 

Hie  statute  proceeding  on  the  preamble  that 
it  is  expedient  to  amend  the  act  of  her  present 
majesty,  "  For  the  relief  of  insolvent  debtors," 
enacts  that  a  petition  for  protection  from  pro- 
cess under  that  act  may  be  presented  to  any| 


deem  'fit  so  to  do,  to  Order  all  persons  who«e 
act  or  consent  is  thereto  neeessary,  to  trai^fer 
the  $ame  into  the  iifone  ^f  ,the  assignee  or 
assignees  $"  and  the  section  adds  a  clause  ^f 
indemnity  to  persons  who  shall  make  the  tram- 
ferii^Qbedje9(^tos|iqbo);|)(ir.    , 

Now,  this  section,  by  the  express  iefjao^  q(  it, 
includes  Scottish  property  of  the  sort  desjpfijied* 
It  refers  to  the  petitionei^s  possession  of  '*  any 
giovtmmcmt  stodes,  funds;  lot-  aitfnidtie^,  6^  any 
of  Che  stock  or  ihares  of  ^or  itt  amr  imMic  eom- 
tnktty, i^therin  EiMlaad,  BmOiM,  or irelimd;" 

niKCtitibners,''tnerefope,  tepresentitig  a  ere* 
ditsi'i  who-  may  liave  a'debtdr  taking  adtantara 
of''the'St«t«te;  wffi'«ot  fcflte  Observe  the  litttd 
w«^'^6Mitjdlatte  igrtee^heoe  onr  the'deUor'8 
property  whcre'i^ei'  iniiiMed  within  tiie  United 
kingdom.    If  he  ppsapssys-etock  in  any  Scot- 


tish company,  thai  stock  is  sit  the  disposal  of 
the  assignee,  for  'ife  MofBiOn  bsneit  of  the 


«Mditorsy  just  no  wneh  aB4ia<f|pyv«moMtnt«tockj 
or  any  other 'pert  of  his  fv^>erty  in  SnglaBid. 
Sappoae  him  to  be^i  pfopnetor  of  stock  in  a 
fleoltish  bank.  The  apjilication  hsriog  bafen 
made  to  the  Isamed  eooftmisekmer,  and  the 
eommiseioDer  hnviag  made  the  order  ior  tho 
transfer^  all  that  remains  to  be  done  is  to  trans- 
mit the  order  to  Scotland,  to  be  served  nnen 
the  officers  of  die  bank,  who,  indemnified  by 
the  act  for  all  consequences,  cannot  refuse  to 
mdjkethe  tmnsfer,  and  so  to  render  the  badk- 
shares  available  for  the  common  benefit.  No 
process  at  law  is  necessary  for  procuring  the 
transfer. 


NEW  BILLS  IN  PARLIAMENTi . 

AJUSNDVKMT  OF  LAW  Of  HIGHWAYS. 

This  bill  reciter,  that  it  is  evpedieat  thafcAe 
repsur  and  maintenance  of  the  pul^c  highways 
should  be  made  more  efficient,  uniform,,  and 
economical;  and  in  order  thereto  that  parishes 
and  places,  now  sepaxately  maintaining  their 
own  highways,  should  be  combined  into  dis^ 
tricts  and  placed  under  the  management  of 
district  boards^  subject  to  certain  inspection 
and  oomrol,  end  thaft  the  lawe  relating  to  i«ch 
highwaysshoidd  in  other  respects  be  rmsed 
and  amended. 

It  is  therefore  proposed, 

1.  To  repeal  the  Bifdhway  JuU  6  fr.6  Wnu 
4,  c  AO,  saving  contracU  made  under  that  act. 

The  bill  then  proceeds  to  the  appcintment  of 
commissitmers,  way-wardens,  SMrveyors,  «cc- 

%.  Ck>0inii«eioiiiis  of  iodowiree  enpoveied 


and  made  evidence.  *^^-^  ^ 
of  mcbsure. 


Dite  ol 


wardens. 


.  .3JB1  It)  > 

-¥El^jt<fl»^d|A8glMfti#dOfqtlft  liffidenTare 


Poivcditi<dnil3 

and  deliver  up 

9*  Penalties  on 
10.  Board  of  wa^- 
c       11.  First  ai^  other  meeSn^^^ 

treasurer;  subj^j^ttoto^ 


tner  proEfiq 


rates 
Rfoffl 

01 


le  j^ansk  officer, 

'■)  i  nisTlIlETl'Sibri 


lofcAlWfaj  " 
3P«  Mdner  ft 


-  .-^ ,_-.  „ *^ 

^iS34b^Misilkfi^ioBdnnai^  liafapflMpMiiiiflfieitib 

35.  Board  may  hire  or  purchase  pctaHMci 

36.  Lands,  or  per8(3tiB;aidd«itO(!iK|Mili1iiK|h 

W9<i;^comii9Mr]]ri>kBUT'}  lul  ^.^IfnVI  .i:^ 

'^  nurse,  &c.,  may  be  made  a  puish  highmf^/; 
repair  by  pa«4fce8.1o  oonr^Jaib  n^n1«o  i5  Wjit? 


follow  :— , .  .Xfiwjrfxjiif 


^^'^'nfe^/^Blfi^aAi  ^^Hftrn  «t  <^idea  .to  ai  the  justices  t(f  ^^rt^i»«Aaffhrtis'Ml> 

•Xfi^^^^^  .^»  .qn  sni(iqoJH  i   ngOhfif  l9^i«»ckrioi^BviBoqiB(C^ari^ 

«l{(l9f  tb^jlpi^a  by  't^PlQVabJDT  Kdhy.irtftiprilxft^MiBir&&nibii  vd 

)d  x^ni  8Yi;7/  bio  9/fj  ,    lonffllCttttlinT  ^cf  j  .oii  .Ranolz-sfim  .giaoq  n'&'l 

<tteH|prfreflOB^<Bgtitefiii|lQSO<rfsiwiirlrd  o) 
:d  «au:89di^orofBi^otant^Ktui^7oM^> 
work.  &c.  for  highways.    SnonfepprfAsdrtlMCP- 
Mi  bf^bokBlliof  6ffaMnrdttitQi(0l#aKa>t«- 
'  nssteft1»{ciM'tnnl8;3irF4iliiftieflvjswifsiff  ao  jai 


itiicteiatelX^^a'd  "^^n  niBqoi'bi 
i?pa^h( 

ili 


-St 


ictjates.^*"" 

"mvwlf 

EB«iAFdHjRs'm^%ttlk^ 

•mtjai  ol  bnyod  ^lauoivsii 

S  ' 


22>  Notice  of  time 


-,  _^       ,    45.  Power  to  use  adjotniiur  j|iMHi»M * 


^  wi2"'Ji'''""'5^'?^   ^«^  sSrvijror  to  remo^  »ow.  &e.  Josri 


-b^^«jw*««i«^ia^      ^  •''^"' 


g^enl 


SJiSSSL    **r*'"**1'  »*M«»ce  of  highw«T8.  &c..  sbaU  let  tWWto 


JtSi.  no*"*}  ■'snto  »cno«  atnlau  n<m»ft 

'Bfl«4ffWiar«fl«fii'  're*W!Pt«ifc»llrt«"P» 
W^''b9(feM''i^ilMoIP.  MP<mMW*<' 
%%fdhde>p^|tMB^a»^'eflAn^^ 

''  «:'Tffii^to<»t<!Aa't<?«irWJi^j«»«'«"^ 

63.  Notice  to  be  given  before  inttei***» 


for  year  ensuing ;  to  give  notic?^^^  mw^ 
riofittflDmrt  i^uhDBdoT<Ao»»ttki^ib#  " 

«  ^*^  ^^  ^®^**<*  withiptow?^  rat^^  V 

»J««n^rted  m  aU  respeeta.   Amooat 


'M 


^fip  BWf  m  ParHammit, 


(TiA. 


taken  from  rarirate  lands.    ^If  tbe  occnpier 

sfaoirr  dMAs  Ipik^^^'i^V^;  f^  Judges 

BhaU  decide  Acrgn.:'*-;'''^'-^  '• 'i  '^^^J'^  l'^;-^ 

54*  jx  raflicuinl  mineniill^  t^inioffite 'round  iq 

the  iievKitfWl%fe^lfiiaiiyi'^^ 
satisfaction  to.the  cwmers.  •^^"^'^  ^*»  '(^'^ 


[ib>t)ffiiif'fe.i 


;je< 


of  atonw,  AfoltftirtlPWiiW.^ 
.5,^^  Ssiy-WrtVfjdftiM^mgj 
digging  roatciafc  t^iff^mj^m^^ 

59.  Mode  of  proceeding 
JudicedtTy  hedges,  &c,    ,   , 

-61.  SaiTerortomakeandkeep^MMM«lAil« 
iHtpanditiiii^dfqaM  ^mttlnMif^iikabdte&d-^ 
joining  highway,  paying  for  damage,  il-M^i 
iueaUBsd'jq  Sf^criDiuq  lo  'Jiid  {nm  IncoU  .Ct 

69.  Owner,  occupier,  &c.  nnt  lf<^  idier-SlMl^ 
^bt«ba«iipthon&«bJMnt.'Tj<;  1..  .....^..1    ... 

63*  Penalty  for  enaloMbi«fD.)  100  >  bighiisair. 
EanoflBhinent  |ta/(bebt«hap  down  by  IbA  ^Bur-» 

fiki,  Sleain  a■fKil^■^  &&  /not  ti>;tbii  eitcted 
inthin  a  certain  distance  of  jsoadsi  •    / 

to.^k<o|Rdt^a>of  mbij^SiiOiiBre^t  gates, 
&o»  wbees'tiiey  cMssifaigliwii^s^    ....        t 

.    H^Pioalty on«pwsMi^toni*iitiiDg nuisances 
by  riding  ^nisolpaifai^  Are.f  bji  ivgUFing  itbe 
■•fidsil  l^4auMi{pbgi<JMnjBS^qMMta>«Mij'^,.4^^ 
tion  posts,  mile-stones,  &c. ;  by  milungifiiM ; 

-%4ttJfM4!  b|^i*lij[<ilfijrmgJ<i»^>iiSca9  by. 
runniofl^  >>  .iW/iii   . 

^  '  •;.  ifntteil  )Mdion>or^ttar(blgh!vaQrs«:.«o  as 
to  brfatBMelsiee^itpAp  itawro^  on  iUoi^ai^f : 

.'-^iBiitflnrei^ut^vy^iofKsposeof/tft^.Bant  by 

-Wdt^JC^a'^lljpSlOBi^     .^7i.//.i,...i  i..t  .-./.  ./lu/;    , 

-7><'4e;K6g^«^K)ntd)inpoimd  eattlsifoada  ttnQi^ 
ing  on  biRbway«>antil>*ihe.>«MKiHjr  <htrein;isa- 

C'^MJifedp«ddUi0 dnoiias fuspfyiLu JUmlting  th& 
eictent  of  penalty.     Right  of  pastujU^a  >  AOt 

-  nikelwnsan.  )4iuuiv  i^ou  t;':j   o)  T.v/t.*l    ,>    J 
<69.  Punisning  persons  gftiUy  yo£  i  pound 

.70.  Names  ql^fm^^  M^M^fm^^S^^^ 

£ mnggMW^yfaV  i?b*e  ppi^n^ib^?ift  jpen^Qned. 

71.  Qne  driver  may  take,  charge  oC^wpqa^s/ 

iberequ  unless  some  other  person  g^^de^tpc;^^ 
oi&avmkrciiMfW»gi^Wt  «,i^W.i9i^t^?i;»  ^r 
^  j«Dilltngjxlfj^^rffi4»<fr  toy.ifig *^'-'* 


73.  For  securing  nnknown  offenden* 

9  feet,  and  footways  3  feet.  " '   '  ^  '    • 
'75:  'Width  of  k^tes  across  pubBc  Ctttwn* 
iiidfrcifiewiysr'-^  ^'^  .JiuaJ*^  ...... 

76. .  Justices jnay  order  narrow  highways  l<^ 
b^^'Mdem'  'SpilV^c^ib'^i^^^owAertof 
lkn(fs'r6if''^(!jgibeirek 

quarter  sesuonsl^'' 0^  "^i^^f '^^^^ 

-WheiSffieHiWM  nM^'Wffii^i^^'^tf^UMdr 
rate  mai^be  rtttdA'^Wf  om^<^ttf*^}u«iceSi"«t. 
iE^ii'P^et^ieMiti^^&iM  'i^ibeyAlig'fMb.tMrd 
of  rate.  .^n-^biBW 

diJ77ii>Gftii  •lipiepn«it>Aife^^MvyOT¥^ 

The  powers  conferred  {OT'dibj^p^^^'M^ 


Procee*«f?,ffit  o4ey#if>)^,  Wt,, 


As;  to  sidppWg  "tiii  "iW^Afe^ffhjih  n^^^ 
^ky  cbtttf^ctedfogeA'crr-<^'' '"  '"•  :» 

81.  Coint  ffiiy  c^fim  ,*4«r  f^#o'dedn|r, 
wholly  ot  in  ^arti*  '"«•.        . 

82.  FersottB  >ji^ho  ttiay  iWrifc  tWmself«s  ag- 
gnevcdif  suth  Kjibway  should,  be  oWleiwdto 
be  stopped '1^,  Arc  ioay  appeal. 

83.  In  case  of  ;Bipp«a,  •  jury  at  sesekms  to» 
determine  wlietfaef  neir  Ughvay  is  nesrer^  &c. 

iB4.  Costs  to  b«  iMr»r4ed  in  «ff^  ^g^uut 
stopping  up»  &c.  highway.  -  , 

r  §^  Jf,. w^,  fpi^^.  \fp  9iadef  /)f  jf,  disnuseed, 
«e^ioi^  ,tp  n^e,  w^  for  aiyerOng,  &c.^  and 
the  old  ways  may  be  stopjped.    New  highway 

. . ,  iBpc.^^rjjr,  i#te  to,  p^w  4 ,9W-%^^*j:«» 

torepairnewnighwayf.^,. , 

.  ,v^^.PmJ9t^oai  jp  to  widening  of  a  highway 

to,  ^U4  Wr^,  i>iifwy«  *Hp\  P^^f*?^^^^ 
hflM4;to.r?»^,tt^pn|5>n^T8p,  &f .    Justices 

to  fix  annual  or  otlief,j»nnp^p^  J???^^r  •  5f  ?^^ 
previously  bo^nd'to  rejiMr.' ' 

""  The  p^c^V  ibAt^*  mwV/tt***/*'  'tol*- 
repair  are  lastiy  limited  to  the  fottowitig  s -- 

8a.  .^bWlft.tf  yrwif^^More  Wti6es,  if 
highway  is  out  of  repair.    In  what  case?  jus* 

89;  ^de  of  proKwfo»iifl9t?J^si¥^       "* 

be  levied  and  applied.  -  IJ'  11  ^ 

'  '91 .  ^l^i^to'^biftbwlmitmwwd  «*t8.tp  de* 
fei^ant,  Ulrtww  iirftirmfltidn,  Aci  ^mAdMm  x>r 

'diifaiivs^i'  ^>  >  >•  •/  -•.'^-  --i-  ?  -     •  •>'<      -  ^ 
92.  C^uTtm#yatwatt«)^Wrthanroaeciitor. 

•  'W  No^i>i^etttdiinv-Manlt  faifcaliltantB  for- 

4Ti!M*#i^'l*ilili  «it'o#ws^r-  '^' 

i,5i$l^flut|p.^:  Uhih^tm  '"•^'^ 

gWreeVldetti?ev^  '  ,    ,  , 

'  ^^5/ Jttritk!b4"ttM7^protod'kf  smnmont  in 

6f.]therecovery^0tp«si|itii;*"l     '     "'^'  ^'  .  ^ 
W^  i^.J>G6n<t*ffiflgMlnitffl|8l|tt«tt<PHH 


lfthAbltl«lt«tod'^^«*»•n)pMrbha^may 

n  0  .•  -  "J   :  ::.•..  ".<)  •"■'./  ' 


yJAifli  e»iu}-«i   iJj/i;^  jvi  ./i -^jijo'/*  .€'i 


^•<5Vidente."'^^'^^ 


,tn.i. 


c  ft. Ax: 


m 


lifew  Bills  in  ParUmeni.'-^DelMUm  the  CkmUMt  Truiis'  BtS. 


i^.,  FQpMfafQ9»  c^U  and  dMiryoBB  may  be 
lemd  by  distiresa  and  sak.  Application  i  of 
peiaUefi. 

9^.  Satisfaction  rec&ycrable  for  special  da* 
mi^frbut'distreBft^sot  lobe  deemed  unlawful 
for  want  of  form  in  the  proce^diogs*  Plaintiff 
sot  to  recover  for  iiregulari^  if  tender  of 
amende  be  made. 

U&*  Appeal  may  be  made  to  quarter  eeesions 
ag^inet  order^  &c. 

iOO.  Prooeedinga  not  to  be  (puabed  for  want 
of  form. 

101.  In  case  of  appeal^  seasione  viay  grant  a 
special  case. 

102.  Limitetfon  of  actions.  Defendant  may 
plead  the  general  issue. 

103.  Expenses  of  defending  proaecutiona 
agreed  upon  at  a  vestry  meeting,  how  to  be 
paid. 

104.  Powers  of  5Z  Geo.  3,  c^  29,  «ot  inter- 
fered with. 

105.  Not  to  extend  to  tompike  roads  or  to 
roads  under  local  acts* 

106.  Not  to  affect  the  universities. 

107.  Nor  the  rights  and  libeitieB  of  die  City 
of  London. 

'108.  Nor  the  act  1  Geo^^yc.  7. 

109.  Powers  of  commieeionens  of  sewers  not 
abridged. 

110.  Powers  for  getting  materials  and  pre* 
venting  nuisances  to  extend  to- county  bhoges 
and  roads  at  the  ends  thereofL 

111.  Centre  of  l^hway  defined. 
113.  Interpretation  clause. 
)13.  Concermng  the  forms  of  pn>ceedings« 
lU.  Act  to  apply  to  England  and  North 

Tvalea. 

115.  Act  may  be  amended- thtf>  session, 

116.  Commencemeatof  act* 


PBBATB  ON  THfi  CnAttltABLE 
TBDSTS'  BILL. 

We  are  enabled  to  cive  a  somewhat  ftiH 
report  of  part  of  the  idt^te  Which  fo6k  place 
oa«fals  bill  on  die  27dvMiircli,wheiillie  second 
Mdi&grim  ptt)poBSd>  bhtpostpoaed  till  dUr 


Petitions  "were  presented  against  the  bill  from 
fi^eral  of  the  City  Companie8>  namely,  by  the 
Maninia  of  SoMmy  from  the  Mercers*  Com- 
iny,  and  the  Earlof  J9/lfo»  from  the  Merchant 
m'  Company^  und  the. Coopers'  Com: 
y  i  and  the  Earl  of  Dmbijfh  ftt>m  the  iW- 
charity. 
The  Earl  of  JS'lcfoii,  in  support  of  the  petitidn^, 

"  My  Lords,  the  pelitionerB  say,  that  by 
compelling  them  to  submit  thehr  accounts  and 
deeds  to  the  inspection  of  a  commisaon,  you 
Jgl  nut  a  check  upon  the  exercise  of  charity, 
im-  that  at  present  they  contribute  in  aid  of  the 
chanty  funds  at  their  disposal  from  the  resources 
of  other  estates  not  held  by  them  for  charitable 
pmrpose^  the  particulars  of  which  estates  they 

^^^  l>e  'nchned  to  submit  to  government  | ..^  --ki ,«« 

inquiry.    That,  my  lords,  is  an  objection  which  »  great  number  of  charities  of  no  mow  '"^' 


I  consider vnywt^foiuidod;  aadlhopeyoor 
lordships  will  feel  that  you  havs  no  right  to 
interfere  wkh  comptfliM'  whidi  have,  under 
their  ehartersi  power  to  msns^s  thetr  ovn 
funds— who  apply  the  fonds  winch  charitabte 
persons  have  left  at  their  ^fisposal  to  membcia 
of  their  own  bo(&8  w4k>  tvay  be  in  distress- 
who  in  every  way  satisfy  tke  gvesi  coiamumtf 
who  constitute  their  re^^ieetive  cOBopsnies  that 
the  trust  is  properly  administesed--sad  wii» 
have,  and  can  show  thst  diey  havs^  toffidenit 
funds  at  their  disposal  to  stand  beforethe  Urd 
Chancellor  as  resfondsnto  a  a«y  sut  tiitt  nay 
be  bronght  against  them.  These  pstitioBBi» , 
complain,  my  lords,  daat  «*heBvy  tsz  tsto  be 
levied  on  the  funds  of  charitable  esIMb,  sad 
thev  think  they  oaght  not  to  be  subjected  t» 
sucn  a  tax.  I  am  prepared  to  say,  thai  as  fxc 
as  such  bodies  may  desire  to  be  ezeiB|ttd,  i 
think  this  house  ought  to  eatenpt  theai  firaia 
the  operatiott  of  t^s  billk" 

Thi^LordaumceUor.  Pievious  to  the  dis. 
cussion  of  last  year,  this  bill'  was  referred  bf . 
your  lordships  to  a  committee  up  stain.  That 
committee  was  not  merely  of  a  formed  cbaiuter^ 
There^was  a  strict  attendance  day  by  dif.  Afl 
the  law'lords  attended  it ;  sevsral  of  thebidwps, ' 
indndmg  the  venerable  XDetvopohtaii,  took  a 
warm  inteiest  in  it;  many  alteiatioas  were 
made  in  it,  and  it  nltimat^  passed  yow  loid* 
ships  without  comment.  It  went  dosm  t»  the 
other  house  of  parliament  j  butj  in  coBsefoese*^ 
of  the  delay  wfaieh  had  oocnrred  in  tesiiio; 
it  before  your  lordships*  cemmittee,  it  W* 
fomid  to  be  too  late  to  pass  it  tboogb  tait 
house  during  the  last  sensiott.  I  do  ^J^ 
therefore,  the  neeesnty  for  agahi  «dbmiw«it 
this  measure  to  con8ideraliim$  but,  if  mbii- 
yomr  lordships'  pieasuPB,!  have'noobjsctifflit^^ 
reconsider  any  clause  in  it  which  rmy  be  op> 
jected  to,  or  to  refer  it  to-  a  seketeuiiwiH** 
agmi|,ifitvhouldbecdwi8iied4  fiMMis«iHgbt 
alteratk>n-in  die  billwidi  rq^ tt>^  cosib^ 
tucion  ol  die  tribohal  fcMr  nppoindiif  tuttsei  vl^ 
nnsnieipa}  diaritiesi  i  do>  nol^  know^  ^  ^  ^ 
material;  but  if  itJis  your  lordsWps'  opiffl« 
that  the  bill  on  this  poiat^nfaonldbs  lecos-i 
sidered^  I  sfaaH*oto^eot«D  postponiithtffMw; 
reading.  .•     '  .  ,.         .••■•' 

Lord  Brou§hmu     It  is'  a  mcrt-«ip«^ 
bill.    IcanseenoobjeotiDntoit^'andas'A^*^ 

aigumeat  of  .the  nobie.  wAo^^^  ^iL 
would  stop  charity,  I  nevpr  vras  so  sstoiwo*' 
ed  in  my  life  as  in  hearmb  soch  an  tifi* 
ment.  Why  should  it  stop  chaiitr?  ^K 
should  it?  Becadae  it  stbps theitfubtSBritfJ 
to  abuse?  Mylprd8,Ithdught  thftVfljM^ 
reason  that  could  be  ui^fed  f ofc*  iwaitWnionpJJ 
a  cfaatitywas, that tfaefimdsof the ch«i^<»»^ 
not  be  misapplied.       :  » ;■  i        "  '     , 

Lord  CampbeV.  I  Cannot  <«<^ ^*Jf 
Sugigestion  thnt  this  bill,  4»  it  «W**'*T'*!^. 
can  be  impruved.  I  sng|<est  to  the  noble  W^ 
to  confine  the  operation  of  the  bill  to  cbsnlw* 
of  small  amount,  which  cannot  afl^rd  v»  ^* 

fiense  of  an  application  tothe  Court  of  Cban««fT' 
n  that  I  wfll  honestly  support  him.  There  are 


UUatm^Um&mnMk  IWnte*  SOU 


m 


flkSB  I<M  fr-yMb  aodJoiqiply  to  the  Ciomik^ 
Chunonjt  ttadec  laneMot  circuBBtaDcesy  with 
Teipe«t  U>  ^btfUietof  that  vatae^is  to  open  iht 
dfoivtO'ii.gieatahiNeof  those  chantiflB.  There 
is  no  trihttnal  from  Which  ndioBS  in  tiie  caaee 
o£«ael»>chaaitiea  can  be  cheafilyobtained*  and 
I  woidd  «q^  away  that  rafNToaeh  from  oar  jiim 
ppdenecii    BaA  lae  iacomeof  the  eharities  of 
£ngland  to  which  thia  biU  appliea  aaaonnts  to 
BO  lees  than  a  inillion  and  a  naif  a^year,  and  to 
si^bject  all  these  chaniieato  the  inapectioa  of  a 
CQinmiaaion— Ho  suliject  their  property  to  a  tax 
for  the  support  o£  a  eonunissioii'— to  subject  the 
teurt^s  oC  the  donors  to  the  inmnsitiQA  of  a 
coaanaisKOBr^that^  my  lords,  I  wul  strenuona  ^ 
Toaifll.    My  lordsp  w^  the  Court  of  Chancery  > 
can  be  applied  to,  it  is,  beyond  doubt,  the  best 
tribunal  to  whi^,  in  these  cases,  we  can  pos* 
^lyveaoert*  Lustead  of  overthrowing  its  powers^ 
lei  uft  try  to  simplify  and  cheapen  the  prooess 
of  that  court;  but  do  not  let  UB  create  an  arbi- 
tmry,  despotic  intaponsible,  and  expensive 
power  to  suptraede  trustees,  snd  under  that 
sway  to  affect  the  pobtod  power  of  boroughs 
returning  reuresentatives  to  parhament.     To 
that  conrae  I  am  strenuouriy  opposed.    I  ex- 
pressed the  same  views  upon  the  subject  last 
sesmn ;  and  I  now  repeat;  that  if  the  noble  lord 
will  dismiss  that  part  of  the-bBI  which  subjects 
9]Bal  cevp>ratioM  to  the  anthority  of  atom* 
lUMsion— if  he'wiU  dibmiss  that  part  of  it  whidi 
ctmkikm  comrniasioners  to  Interfere  withtrustees, 
and  that  pari  which  gives  a  power  over  charities' 


Vfsted  in  munidpal  bodies,  I  will  support  him 
in  his  endeavour  to  simplify,  and  cheapen  the 
prooess  by  which  jntwIereBce  m^  be  obtained 
lAtliBcaseofchaaitaUetnistl.  But  I  will  not 
support  the  machinery  which  this  bill  se^  to 
unali ;.  and  to  the  measure,  indeed,  in  it«  pee- 
aent  shape,  I  shall  fed  bound  to  give  mgr  most 
iljunjuewa  sypoa^on^ 

Tb»  Lord  ChmceBor.  The  object  and  purpose 

of  t^  bill  is  to  sscurs  the  better  adminiatra^n 

of  amatt  ehantaUotmata.     Its  intent  is  t»  d» 

justiee  wkae  jnetico  cannot  now  be  done^in  tbs 

Oieea^  namely,  of  smsU  charities ;  and,  withna* 

gaid  to  other  charitias,  to  ^ve  a  power  of  in- 

quiay  into  their  mceijita*  and  the  manner  in 

which  they  are  applied,— not  with  a  view  to 

CMDmelahnaaa,  but  in  the  coorMon  that,  by 

Tequiiing  them  to  mnder.'  periodicai  accounts, 

abuses  will  be  checked ;  and  that,  by  affording 

an  opportunity  of  exposure,  others  will  be  en- 

abled  to  ascertain  !fcr.  real  &cts,  in,  order  that 

i£  re^isite^nroeeediaifs  may>be  institnMd  in  the 

Court  of  Chancery,  by  which  dtlie  correction 

might  be  applisdk     No  ilthar  powers  are  to  be 

ggf  ep  by  this.  biU  exciting  only  that  single 

power  of  sale,  mortgajie,  or  exchange  of  Iwds 

to  which  my  noble  friend  has  advevted*    And 

Whatw  thaipower}    A  power,  my  lor^,  for 

the  benefit  of  the  charities  themselves.    If  they 

Want  to  lease,  to  sell,  or  to  Exchange  lands  for 

the  benefit  of  the  trast,  they  will,  under  this  biU, 

haxre  the  power  of  doing  so  at  a  moderate  cost, 

matead  of  being,  forced  to  go  into  the  Court  of 


for  the  puBposa:  ean-be  made*  And  what 
giWuads  sre  th^re  for  complaining  of  the  bill^ 
What,  mj  lords^  are  the  trustees  of  chsritiea 
but  puhhc  4iflfem  invasCad  with  pubUc  powers 
and  public  duties?  Are  thev  to  be  afraid  of 
investigation  i  I  should  havto  thought,  my  lords, 
tlmy  would  havubeen  ^ad  to  court  inquiry. 
It  would  free  them  &om  suspicions  founded 
upoB vi^a-and indlst&nea diJarges :  ifthevun^. 
fold  their  accounts,  show  how  th«r  funds  aro 
applied,  and  aatisfy  every  man  that  that  they 
are  acting  properly,  what  can  be  more  desirablo^ 
for  theiOBelvtB  i 

Then,  my  lords,  as  to  another  point.    An 
objection  is  taken  to  the  proposed  appointment 
of  the  trustees  of  mumcipal  charities.    It  ui« 
argued  that  there  is  a  party  object  in  this  ar- 
raagement,  and  that  oomvussioners  will  be  mora 
likely  to  be  influenced  by  such  considerations 
than  the  Masters  in  Chaucery.  I  am  sure  your 
lordships  wiU  be  of  opinion  there  is  no  just- 
ground  for  this  olj^on.    How  are  the  trus- 
tees appointed  now  ?   By  application  to  a  Mas- 
ter in  Chancery,  who  reports  to  the  Lord  Chan- 
cdk>r  the  names  of  the  *  parties  whom  he  may 
deem  fit  and  proper  for  the  office.  I  admit  that 
the  Mastera  have  performed  their  duties  fairly 
and  properly.    I  do  not  mean  to  surmise  that 
in  any  single  appointment  the  Masters  have 
been  influenced  in  the  performance  of  their 
duties  by  any  base  or  pciitical  motive  j  but  I 
must  say  that  there  is  no  better  security  agmnst^ 
such  motives  under  Ae  present  system  than 
there  will  be  under  the  proposed  commission. 
If  due  bill  pass,  the  trustees  of  municipal  chan- 
ties wiU  b^  appoilrted  by  the  commissiooere. 
The  commissioners  will  hold  their  office  mde- 
pendently  of  the  crewn,  and  during  good  ht" 
hAnonr,duranteselHmspe8mint;  andif  persona, 
properly  qualified  are  placed  in  those  office^ 
may  you  no|  expect  perfc^Jt  reli^ipice  to  be  pla»a 
on  the  due  performance  of  tl^eir  dutiea?     In. 
point  of  responsibility  and  independence,  they 
irill  be  on  an  equal  footing  with  theMaaters  m 

^^Coitmkm.--Uj  lords,  it  Has  W 
saidof  Uiis.biJlrAaifc.itgiwapawei;  to  abody 
of oenuwBlioiwss^greator  than  IS giv«« totto 
Court  of  Chancery.  My  lords,  I  say  it  doea  a. 
gmaidealmcre.  TheparihwwmtilsslfhMnem 
Sxardaed  aueh  powew*  No  act  of  perhament 
ever  gave^  sueW  authority  as  will  be  given  to, 
thoa^commissioiiem-  Thev-auetohavea^wer 
ofaelfiDtflwatpfeparty-foWjvertokugtrustfanda 
fromJtheir  original  puipo^s,  withoiit  regard  ta 
the  intentions  of  the  founders --withoi^regara 
ta,tho-doeUiDe.of  4f^prA!  The  noble  lord 
thinks  tiiat  he  has  made  out  the  case  of  this 
bill  bytelliag  us,  that  the  mduaal  powers^ol 
th»e<»»»iwion«rs  wiU,  unfrits projisioi^ 
be  limited  to  the  smaUer.  charxttes.    Has  b^ 


mdntuned  that  pnociide^^^??!^*^^^^ 


power  only  over  the  smaller  charities  which  are 
S^The  ha^  of  private  trustees,  why  shouhi 
Ghaneary  at  accost  so  great  that,  except  in  some  | not  their  powers  be  l>?^<»!d  to  the  sm^^^^ 


tiesin thehands  of  the  mumcipal  corporations? 

No.    But  if  the  commissioners  are  to  nava 
irar  only  over  the  smaller  chanties  whiL 
the  hands  of  private  trustees,  why  should 


itttaneary  n  s^cosi  so gceaiuii»,c»w:pnu •«".«*«*  .«—  r— '— — 7;u«  mnnirinal  corooni- 
apecial  cases,  itisimpoMibk  that  an  application|rities  in  tiie  hands  of  the  mumcipal  corpora^ 


8ii      CkmUiOh  7Viii«f' 


)mnii/^iHl^eUiMi>'>'iMfHea  Difit. 


•Tlie-Jptt«'tC^»»flftA-^*Wllt^i^  ,_„ ^  ^ 

lBi>at»ilexbUti»tiilitt'  He'VJfimm^%ii''|<>^  'Charitable  Trusts  jk^  <tfNOtllli^«kUi»^< 


jytM««h««b(»*<a££«Airi;i 

land  the  GOTernon  of  the  Society  ctUidotiBt 


trurteeaof 


VfhvLtAo  yc«frfl( 


'  cbTi*nadlP|ri*wai|5flfere*llcdloli?Mto^ 
ernust  press  i 


•"«!»> 


aLiot^  aril  n9  ,»idci 


rhlWi6Bf»y^dftfe\<b§P '  ioa  89ob  J|.8 


',t 

_  lo '"'^'^  *'^  ^'^^ 

^B^pihW^^?'  l^^e^-^SMfat^^cte^'SS^  ■  -noiiDstdo  89i«lfpS9illK«#5aio  ^rfJ  oJfHb.*« 
cf«fc«<jollri  J  fly  «^  Bs«W»3%«m'«h«^^i^l<%i^  s^iU  KHtomnt)  ^<fefa,b4BMf»fiiwyftty 

Aanty.   Is  not  this,  I  ask,  an  abuse-fi^i^UA  ^9^m9p9AiM^f^m^.  .7  ao^fiY/  iMfci^fi? 
hy-^B-hm^^id  ^tcm^ik  Wg^Uik  M^^or    I  ^loMalidAoMM  WilMmina^UftU  .^ 


l6.  Pearson,  jiift^^/JAai^llNmlHiiA^^^^ 

Tenl;/bhMtie4)ai>B|^«^AR9raim)ifl^^  flgW^SfihlB^f^^^ 

^Dseedam^^raroiildi  otrntkapk  ^batBetn^  ar  Af  shire. 


£i«^e»i»fiiiiitf^tiiiiA^^K#i^  3d%im^xPtJi^i4^in9tmw^Ai  ^ 


STi?^^*^  *e*  i»  i»itt^mi^>«|Ni«iYffi 


laotL. 


.  r-^H  —  . 


•U  \>*>«  ' 


.iw^i-a  koh  ^4iw»tft?yhfli^^  huv^.t 


ik^TiU 


.  .  BM•d•oi«okl^!Bf»l^rwA)M^^<WF- 
Quare,  whether  th^aftftlfcOrdflrtof.  ,A*CT»fe 


9§-^  eoUudon.-^^WA  by  i 


leged  to  have  possessed  ^tt^^of  the  testator's 
asseta.    Held.  demurnible«  oa  the  grpund  of 

between  thedefendantsV^  "^^ 

The  38th  Order  of  ^tngust,  IQU,  does  not 
extend  to  the  case  W^ttlemiSiMBhes  objection- 
ali|f&iiiil|Ii^itbi4|M0^d,4)l^lji  ^imimi^.^ta  the 


(us  admimstrator.     Elkce  wxCgqdf^,.  3, 

.^i|iecjeB$aJ?y.pftrti^,to;a',pi5 
tnist^p  ju  the-Too^,^. 

-'  -  ' -MJWt.tp  Rf  Wi^.  P^^  JP  *'. 

.  . ,,_. ..W,iPflff^age",4fiih^^  d^«W^^^^ 

,,,^,ef;te4^,Bfittl!aw§9t^  tJk,?pa?ita^f^.piF9J^i^^^ 


tqij^qBe^m?  t^i^OT^^^t^'W/dftugbterr, 

he?  ,]if(?it  Wi*rfVbj*Afj*W^f  tjr{         we.  Pf  : 
tn)^(M  foiv,l^i3feiWfPf /Jf^^W.*^ 

tht/?biMfcq/<irf^i||«Bnji^^  ft9T.W , 

a»i4  jaf^>WfriMS»<e«i49«l(*<^  9ft  th^fa»F«W?n  > 


Cms  cited:  W»l8opT.^MM^'^^^lt^l?^y 

V.  Drake,  S  Hm,  647;  TipfAwmil  CiWk»/lip 
Hare,  '.iSB^J-ebehoii^iiir  MMcW>^Mar*, 

T.  Lord  Hantingfield,  U  Vif|fidBI^YI«'Wlh|) 

fill       ,«   „,„^ 


HBP  t. 


.aiiife', 


PABTfKB. 


ind  per« 
whh  theWiU^t  WEisWbti(^io'!B.T 
nvpomted  hi4M9€nM^#AA0^fll«Ml^  to 

C.,  whom  he  appomtfid.^  execntor,  upon 

on  hth9ifft\l^wfM^my*.^fm^f«  fliand 
D.»  eharging  thut,  by  eoUnsion  between  C.  and 
D.,  the  Utter  hM'ffiKtaaieAflj^'^Uiianed  large 
«i^hM(  iiiiiMv»iiMiipi4(W(i<lMj^^ 


There  were  also  some  charges  ^,iWWX%^<9R 
of  A.*%  assets  by  B.,  and  the  bill  prayed  that 
B.'«  estate  might  be.lMi8«d^Mi  the  losses  oc- 
caite«MhfiAi)Ud  IMbUv.Hil^^BMhavibglreA 
fttsed  probate  of  B.'^  TOUy)-a  neraon  waa  made^ 

|bf8iu^«Ljjifw;^>of  leUT» 

^8  estate,  ^si«0W^»ft 


mstratibl 


^alrefdy. 


whole  bm,  if  fifeTm  time^  would  1^yfai,b^ti<HM.f>/H<Uftii^«iffiH«^)f0refa^ttV^ 

,  i(M«Iclte4;9rjS^Usv6iHloirii4r^Beoy«Ji€ii^&4:- 
-joft-^mi  *.Afcyffe;  f§mkp^^a  GpmiS^m^^ 


atdrfwsofbdnaiiw&waBiai^MB  reemretotads^i 

hbslwidj^iJirfhariuB  w^f9Anmg^<Mn^mowkdhix9br 
ibleen  ^ataotnUy  lifafnmrtes^  it>thnvifffit|atf^Mnnv( 
e^^  ithe9eitlfe»Hto(A  Iiiuiiiiyry i>M»<r  aU7/ 
4gQgh>^M^fe.<attfne>a»inifetwayiaaMttMriifi 


AMriraEUlGvlirpi^eaM'i^O^inibr.  oHv/  ^rrm'irT 

rfoaa9i^l(Mkito^JB#i^-€Bife^wlfaitrlthi&^^^ 
fdndtisli£&rtta(iimdrMliwq<)BAtoneeeaefla^ 
ukt^ns^dmmvMi&^B/ld  Bdlpbfo]fi^f^^^''  ^ 
f£^Naitari||tfitf^th0  cwwfe  YB^fcw^Pef**^;'* 
4|  HveJ')i<to6iin^t^#|aM[  jliSdtHm  ^^iUni^''' 
312 ;  JDywa  T.  Morris,  I  Haw,  420;  HolMiAr 


^^a«4l// eM>ttDff!n»  nftiintiff  tioi  #r»e^  i 


not^mfti^'^wllfe  «lieirf  knmdmisnslrfaftow-/^ 

it,  in  which  a  complete  dccieaawtiwitbeigtoddf'y 

"  r^lvth0*6l«Mm8oftabb^iv#«f«l«©^8a8» , .. 

^s^erofa'fldedtTDfiijpicUe^nbiirig-i' 

thdicwe  withinotWi^  3^  <>*«l*^e5^; 

Bear.2d3yJiMiiwigrwJ4ft<^  '^ 

8.  If amedwofiMm.  — Pending  the  origiAAc  ' 


5M 


JbuOfiM-D^  if  eamt^Cmrt^B^m^ 


gSX,  and  after  a  refennoe  to  iSbe  Master,  one  of 
the  female  plaintiffs  had  married  a  defendant,  a 
settlement  being  made  of  the  urife's  interest  in 
tlxe  subject  matter  of  the  suit.  The  husband 
a^d  the  trustees  of  the  settlement  were  made 
defendants  in  the  supplemental  suit,  "but  the 
Other  defendants  to  tiie  original  bill  were 
omitted. 

KM,  that  the  supplemental  bill  was  defective 
hy  reason  of  the  omission.  Dames  v.  Price, 
31  L.  O.  200. 

9.  Supplemental  biU.'^TiO  an  administration 
suit  by  legatees,  some  of  the  next  of  kin  who 
were  contingenUy  interested  in  the  estate  were 
made  parties,  lay  supplemental  bill,  others  of 
the  next  of  kin  were  brought  before  the  court. 
Held,  that  the  executors  were  proper  parties  to 
tiie  supplemental  bill.  Parker  v.  Parker,  31 
Li  0.  342« 

PABTflXR* 

1 .  Bxeeuiors.-^A,,  B„  and  C,  having  been  In 
partnership  together,  and  A.  and  C.  having 
died,  a  bill  bf  the  residuary  legatees  of  A. 
against  his  executors,  and  against  j9.  and  the 


amending  has  €K^iat^r  on'  payment  4i&  coite^ 
add  satisfactorily  acoonnting  for  the  doiaf* 
mnnaa  r.  Feathcr$i(mehauffh,  31  L.  O.  199r 
462. 

2.  Amendment  of  a  biB,  whereby  it  is  etm* 
verted  from  a  bOl  seeking  to  restrain  a  dafeyid- 
ant  from  defeating  the  plaintiff's  right  ^^w^ 
to  one  seeking  relief  obtainalile  only  in  equity >» 
not  necessarily  such  a  variation  in  the  oijipiiaJ 
case/as  entitles  the  plaintiff'  to  have  the  original 
bill  dismissed.  Abram  v.  Ward,  31  L.  O-  221. 

3.  Application  for  special  leave  to  amendj 
under  the  above  orders^  must,  in  the  first  in- 
stance, be  made  to  the  Master ;  and  the  retpAaXe 
affidavits,  wherein  Ae  plaintiff  is  unable  to 
join,  must  be  made  by  the  solicitor,  andjatby 
the  derk  alone,  who  conducts  the  suit.  CArisrr 
H^mtal v«  Qrwiger, 31  L.  0.317. 

4.  The  eight  days  allowed  by  the384k  mcC 
of  the  16th  Order  and  71st  Order  of  Mayv 
1846,  apply  <mly  to  the  case  of  an  swipndmwit 
made  after  answer.  . 

Hie  clerks  of  records  and  writs  wiH  recseivs 
ao  answer  to  a  bill  which  has  been  amended^ 
althoui^  such  answer  purports  to  be  ^a  s 


executors  of  C.  for  an  account  of  the  personal  ^  ^i^^  original  bill  only,  provlded.no  assirer  •!►• 
estate  of  il.  was  sustamed  under  the  special  Lj^^  ^^^jg^jj^ai  ^,m  ^j^g  i,een  pnt  in  by  iS^  prnffff 
circumstances  of  the  case,  although  collusion  ^^  ^islKBring.  Biaby  v.  Phmoek,  31  L.  0.  4»6» 

5.  A  plaintiff'  hw  a  right  to  amend  hj  a 


between  the  executors  of  A.  and  the  other  do> 
fendants  was  ndther  charged  nor  proved.  The 
case  of  Newland  v.  Ckampum,  1  Yes.  sen.  106, 
considered.    Ixno  v.  Law,  2  Coll.  41. 

Cases  cited  :  BecVley  r.  DorriDgton,  West  Ct. 
tamp.  Hardw.  169  ;  6  Yea.  749,  cited ;  a  Eq. 
Ca.  Abr.  78  ;  Hollaiid  r.  Prior,  Cs.  t  Brough. 
'  426;  1  Myl.  kK.tST;  Bovfaber  r.  Watkins, 
*  1  Ruas.  &  M.  277 ;  Daviaa  v.  Davies,  a  Keen^ 
'    5S4;  0«dge  v.  Frail],  2  R.  &  M.  tSl,  n^ 

%.  Separate  creditor, — Bill  by  the  separate 
creditor  of  a  deceased  partner,  sustained,  under 
thp  circumstances  of  the  case,  against  the  re- 
presentative of  the  deceased  partner  joinfly 
irith  the  surviving  partner.-^New^mM^v.  Ckam- 
pion,  2  Coll.  46. 

IIL  PRiCnCE  IN  SQUITY> 


AFPIDAYIT*. 

SigfuOure.— 'An  affidavit  of  service  purport- 
injjt  to  have  been  sworn  before  a  justice  of  the 
paaee  in  Americi^  whose  signature  was.  duly 
cettified  by  the  governor  of  tbe  state,  but  was 
Adt  signed  by  the  deponent,  was  refused  to  be 
filed  by  the  clerk  of  the  aflidarits.  The  court, 
npotk  n^otion,  refused  to  order  him  to  do  so. 

Qsuere,  Whe^er  the  defect  could  besupplied 
1^  th^  production  of  another  affidavit  verifying 
the  imperfect  document  as  an  exhibit  ?  Anders 
ton  V.  Siather,  31  L.  O.  167. 

AHBNDIKO  BTLU 

1«  The  court  mil  allow  a  bill  to  be  amended 
witlun  a  limited  period   after  the  time   for 


^Tfans  part  of  the  Digest,  includes  the  no^ 
xMsQos  practical  cases  repotted  exclusively  for 
the  Legal  Observer. 


common  order,  under  the  66lh  Order  o£  Miayt. 
1845,  if  the  answers  of  all  the  defendants  sfe 
not  at  tlie  time  sufficient,  dthougti  oiio  ^  t^ 
defendants  may  liave  acquirtd  a  riflht.  to^jnove 
to  dismiss  under  the  114th  Order,  and  hanre 
given  notice  of  a  motion  to  dismiss  at  thetime 
when  the  amendment  iJ  nkkdte.'  letter  r^Areh* 
d€dl,  31  h.  O.  4.\6.  \^^ 

6.  It  h  not  sufficient^  muder  the  Oath  Order 
of  1846,  for  the  purpose  of  obtatnnsg  teaw  to 
amend,  to  shsfwtiial  dns  dflifteiice  has  beat 
used  during  part  of  the  tfrne^dl^wed  for  amend* 
ing,  if  there  Appears  to  nave  been  unneceasa^ 
delay  during  another  part,  WU&ia  v.  KaMT- 
^towhaugh,  31  L-.O.  462. 

APPBASASOB* 

-.  Service  of  subpoeka, — Service  of  si^peena 
toaptoeat  And  aniwer  liponthe  jd^paty^alenior 
of  tiie  house  of  correction. itt  Cold  BiatliKeld^ 
held,  under  the  circumstahtas  bf  tii*  9tit,  t# 
be  good  service  on  a  defendant  a'otiaonsff 
there,  so  as  to  found  aii applfeation ffr  Waveto 
enter  ah  appearanlce  for  <hef'detodaiit  under 
the  8th  of  the  Orders  of  August,  rt4l.  Nm^m* 
ham  V.  Pewifter/oii,  2  Os&ilNkc 

2;  T)»e  court  wiU.not  rilow  a<|^taintiff  mam 
the  above  Order  to  enter  ani  appeatance  far  4 
defendant  who  is  resident  oat  of  the.  jarfa>> 
tion-    Jtforg«w^llflrtforiiv*5aiai^3lrVia* 

57.  '•, 

8.  Where  mors  flian  three  WMb  Jwra 
elapsed  since  the  service  of  a  aabpOMa,  m 
court  will  not  make  i^  order  for  tho  plttBta 
to  enter  an  appearance  for  the  daleailaBtyttk 
though  the  service  was  effected  before  tm 
Orders  of  May,  1845,  cafme  into  0|OTation.  •»* 
man  v.  HMen,  31  L.  O.  IttZ. 
And  see  If^ant, 


AiAf^Heal  Diffist  qf  Vases )  Vdurts  of^Squity. ' 


^  The  CQurt  has  no  jurisdiction  over  a  har- 
xister's  clerk  who  has  kept  a  fee,  ont  of  money 
bdongiiig  to  a  solicitor,  of  larger  amount  than 
allowed ;  but  the  fees  of  such  clerks  can  only 
be  considered  as  gratuities,  which  the  solicitor 
or  party  consulting  the  master  may  pay  or  not 
at  nis  own  option.  There  is  no  legal  diemand ; 
but  clerks'  fees  fere  by  custom  usually  paid,  and 
are  allowed,  on  taxation,  to  the  amoimt  men^ 
Honed  in  the  scale  approved  by  the  Lord  Chan- 
c^lor,  and  the  othei*  judges  [on  the  5th  Nov. 
1840.]    In  re  Cotton,  31  L.  0.  268. 

.  COKTSMPT. 

Cos/s^7V(jfr6wi)feif<ar'*»>ffe.— A  prisoner 
in^cflpSsmpt,  and  remanded  until  hevhould  an- 
swer the  bill,  and  clear  his  contempt,  or  the 
comt:  shovld  otherwise  order^  filed  a  plea,  and 
obaittedan  order,  upon  petition  exwgrte,  at 
thftfic^,  up«n  oenificate  of  plea  filed,  to  tax 
the  costs  of  the  contempt,  and  fbrh^  dischatve 
ii|MMi  payment  or  tsnderc^'sseh  costs :  he  did 
B^  pay  or  tender  such  costs,  and  the  Vice- 
ChwKdkw  Wigrkm,  on  motion  by  the  plaintiff, 
ordered  the  plea  to  be  taken  off  the  file. 

A  defendant  in  contempt  cannot,  in  answer 
to^anapplicationfonnded  on  the  contempt, ob- 
ject that  the  plamtiff  has  not  taken  a  step  in  the 
caase,  which  might  have  amounted  to  a  waiver 
of  the  contempt.  Wtlkin  v.  Nainbtf,  4  Hare, 
4TSi  See:Fb«l(sfT.JbiMS,2Bkiv.S>4;  WtU&n 
y.^BtOu,  4  Myl.  &  Civ  1^  5  •  Jfiit^  v.  BHani, 
ids.  »9l.  ' » 

CRSDITOa's  SUIT.    .  ,     ,     . 

After  a  decree  for  an  account  in  a^  crediSor^s 
suit,  theieis  no  ethor  wa^  of  getting  rid  of  k 
bift  by  bringing  on  the  suit  for  further  dinc- 
^  -       York  v»  WUte^^l  L.  O.  468* 


DEMtTRRER. 

,TtiB  w^rd;*!  demurrer,"  in  the  38th  Order  of 
August,  1841,  construed  as  meaning  any  de- 
murrer by  means  of  which  a  defendant  might 
have  protected  himsolf  irom  discovery. 

The  Master,  by  ii^  38th  Order,  has  jurisdic- 
tion to  a8ceit^in,.upon  exceptions  to  an  ipiswer, 
whether  a  bill  is  demurrable. 

The  distinction  between  demurrers  to  biDs 
for  relief,  and  bills  for  discoVfiry,  pointed  out. 

In  certa^l•ca8es«  a  party  n^ay  obtain  an  order 
fot  leave  to  amende  without  prejudice  to  tbe 
exceptipns.    Ka^  v.  WfiU,  3 J  h.  0.  33. 

li  The  repeal  of  former  orders  by  the 
Ist  Order  of  May  1845^,  dbetf  teof  ^ttve 
a  parhr  to  a  cause  of , any  right  whith  he  had, 
acoormng  to  the  practice  of  the  court,  acquired 
under  the  repealed  order. 

; After  repKcatibn  had  bein  filed;  thedefend- 
att' became  entitled  to  move  to  dismiss  the  bHI 
before  the  Orders  of  May,  1846,  came  into  ope- 
ration. On  motion  afterwards,  leave  was  given 
to  the  pldntiff  to  file  a  replication  under  the 
new  orders  within  a  week,  and  if  not,  the  biD 
to  be  dismissed.  Brandt  v.  Bpps,  4  Hkre, 
343. 


551^ 


2f.  Form  oftbenotice  of  motion  to  cRsinissar*' 
bill  for  want  of  prosecution  where  the  last  step 
was  a  replication  filed  under  the  old  practice, 
Spencer  v.  AUen^  4  Hare,  465, 

3.  The  jr4thOrder  (S.  4)  of  May,  1845,  as  to 
the  dismissal  of  bills  for  want  of  prosecution,  ap*  ' 
plies  to  cases  in  which  publication  passed  under 
the  old  practice^  before  the  Orders  of  May» 
1845,  came  into  operation.  Bjohin$onY.  Turda^y 
4  Hare,  483. 

4.  The  114th  Order  of  May,  1845,  as  to  the 
dismissid  of  UDs  for  want  of  prosecution,  doe»  • 
not  apply  to  a  case  where  the  subpcsna  to  re* 
join  Imd  been  served  and  there  had  been  a 
commission  to  examine  witnesses  before  the- 
Orders  of  May,  1845,  came  into  operation,  but 
publication  has  not  passed.  Prentice  v.  PhUlipSj 
4  Hare,  484. 

6.  Under  the  114th  and  118th  Orders  of- 
May,  1845,  any  defendant  may  move  to  dismiss 
a  bilU  on  the  expisation  of  four  weeks  after  Iw 
answer,  or  the  last  of  his  answers,  if  more  than 
one  is  found  or  deemed  sufficient,  although 
there  are  other  defendants  who  have  not  an*- 
Bwered.    Daltony,  Hayter,  112. 

6.  Where  replication  has  been  filed  befors- 
the  Orders  of  May,  1845,  came  into  operation^ 
the  plaintiff  cannot  serve  a  subpoena  to  rejoin 
and  proceed  according  to  the  old  practice,  but 
the  court  will  order  the  plaintiff  to  file  a  new 
replication,  and  if  that  is  not  done  the  bill  will 
be  dismissed.    LoveU  v.  Blew,  31  L.  0. 156. 

7.  Where  more  than  two  months  and  four 
weeks  had  elapsed  since  the  replication  had 
been  filed,  and  the  plaintiff  had  taken  no  fur- 
ther sVep,  and  the  replication  was  filed  before 
the  new  Orders  came  into  operation,  and  na 
subpoena  to  rejoin  had  been  filed,  the  court  re- 
fused to  dismiss  the  bill.  Hemming  v.  Ding" 
waU,  31  L.  0.  1?6. 

8.  5«nAfe,  That  a  defendant  who  was  entities' 
to  the  dismissal  of  the  bill  under  the  Orders  of 
1828,  prior  to  those  of  1845  coming  into  ope- 
ration, but  who  would  not  be  entitled  to  dis- 
miss under  the  latter,  ought  to  proceed  accord* 
ing  to  the  old  practice.  Whitworth  v.  FP3W- 
worth,  31  L.  O.  200. 

9.  Where  leplkation  was  filed  before  the- 
Orders  of  May,  1845,'  eame  inte  operation,  and 
th« defendant  .wDvld  be  pitied,  to  dismiss  £^. 
want  of  ps^ssctttiop  according  to  the  time* 
limited  by  those  Orders*  the  court  will  order  tli^  t 
plsiotiff.  to  file  a  new  replication,  witluA  a^ 
uaviited  time,  or  that  the  bill  shall  bedismissipdsi. 
but  will  net  give  any  costs  of  the  motion*. 

Hook  V.  Roberts,  31  L.  O.  248. 

lOi  If  aftarnotice of  motion  to  dismiss  tor 
want  of  prowcution,  the  plaintiff,  in  answer  tON 
a  motifcyi,  undertakes  to  file  a  replication,  the . 
proper  course  is  for  the  sootion  to  stand  o?w 
till  the  next  seal,  at  which  time,  if  replication 
have  not  been  filed,  the  court  will  make  tlie^ 
Older.    Yoimg  v.  Qmntey,  31  L.  O.  318. 

11.  Where  the  time  has  expired  after  which 
a  defendant  who  has  answered  is  entitied  to 
move  to  dismiss  for  want  of  prosecution,  under 
the  114th  Order  of  May^  1845,  he  is  entitied  sof 
to  move,  although  his  answer  may  have  beea 


WOMB 


Boijf Hot  of  .a^q  ^WWM^^t 

dbferols«irtl»|flq^|e<ifi  •^fi^q^^f^a 
368. 


•  ctS    ^TSH    2^ 


.^lUOO 


jS6  4mi^iSdi0i»V«B<2^<3bd^&«<i«^^ 

put  in  before'^l*>tMeW^«iqF*  1845,  came  ^2to^  «  Hv«^«:fl>    ^fm^flmt  ^  ?ta?rt^;^ 

im^  axii^T  was  paf  ii^:ii'befrf)js  t}|e/i«M9ftu^l>%' 

-  n  it<  Jbite  ^  order  AoidnbpiAijwb^  Rifled 
'40^h&]U{aiithdrit|^fdr<^i9i«*  (f<v4Q^?i-i(^>^)' 
'.41^^  d      .:)',>:J(Kr  iiii'7/   Lovii^'j  j^aijif  STirllo 


it-  i^  ^6MAit,  W:;^S55^  1^ 

such  person,  and  tliat  they  refustf  to  afel  on  »^ 

.,  .a^,{^avi^.,4eTO/iV^^?ie,uM^^^ 
jnm4  pf.aucl         ^ 
'^nu^s  u;'^ 
wde. . 

■'  -1.  JirWfcfloii.—i!pipe(»failo«i^  Motion  for 
ieave  to  enter  an  appearancie  Icrr  iikfanta  resideht 
in  Aineriea;  and  who  had  been  aerved  ^ith  the 
subpoena^  refnaed;  the  court'  cooaiderhig  it 
dpiibtful  whether  Buch  tftsrti^d  ^urua  good,  wUWn 
the  4  &  5  TVill.  4,  c.  82,  and  recommending  «n 
abplication  to  the  Lord  Chancellor.  Anekrmn 
v.  Stdtker^  3i  L,  O.  15r. .  '  '^"  '    •  '  , 

2.  il/mcflrance.— Under2&3Wat;4,te^.33,atid 

4  &  5  WiJk^c*,»2i^tto,cfiurt.i^  empowered  tb 

:  pr^ef  an  appea^nce  to  h^  entere^  /or  infiant  dej 

.^Ilwwit3  resident  abroaff,  ana  a.guardiali  "tjp  bi 

^nedAhem  accp;rding;  tp  thd  3in4  G^nti^l 


a^Gr-Tfl'^v.  }\^ftljfrp£m,3\  li>W^, 


'CClJ.      -   ^  , « 

error  inBiT'tawaniBn  ftomf<HrPIPI%BW*     "^^  •'^ 

idle 


M-' W  ^?pM  )i.; ;i.  i') ...■•  1:  -j^L-)  mil  .'I'.ij'-if'-    • 
PA  YM  BNT- 'IWrd)  CdOTIT"' ' 

'  i:  l^ews  Ae  time  KpfitedW"^  SJi^*^**" 

vendor,  appoint  an  eariier  day  than  tha^*BM 
by  the  pwcfaaacBfarpiymiW^iWli^^Sart  oimch 
Ipprc^sf^ii^jjy^^pr^^^^^ 


"*^ 


of  maijloi  J1003  od  i   .S 


.^8,9,., 


'•i..AMV'':     ';;.• 'J  inij  lo   v'ln'j     'the  AO^W^l 


.^T^l^?  i?5^^.art5cJe,^Dh(5,l6tV  of  A^^  c 

*WV  :i?4£K  W9  J^t   extepd  W  Jm.?wff 


L> 


''niii«autu4«iT«u  N)  mm 


"  '«^(fi;i»'Wc«  ftW.^Wh^  a;^f  ia  \de 


PBTITIOH.  .1*-^  ,6\t  .O  .J 


0  jprbi^ndjBf  if  d^ict  *;;th5'Jf6r*i'^  :*-\^«#^*^^'^^^ 


irdeV  uiidi^  WUai  k  M*^^  ttktl^,'th6 

fen  ^hbtfld  tii  tb  ^^WfW  ^h^^drttor.^^'P'^Wt  ly., 


idj  1u 


U«WWQft^qi>X4.i;^a     .Ur-.r    t7^ 


tuipfTtc^m  M^ici'?8«^  ifetp^}**^g™7 


-^  4li»#ii^# ^  or  atther  Ofithc&a"d¥MftMn8tted 
^Imillda  iat^dgato^;  ^and^ithaiiir  pUMiAV«»^v«Pt 
'^MppH^^fmp  aqvBfilentieiipveBaMtaoiilMi, 
'  wttb(^inYagftt»py^miiai  Vevuppveandy'iaAd 
«^«(d^pMl«<^lBikesvMdkr  jkiebcpipi^^  liPtn- 
fipeA;  V.  liCera^  31  L.  O.  135.  .i^w 


,4imiidipUc»  PJT Mtofirf^^wws^'ui><>j«^.^j^  fl^^ 
jHoa^^hy  *e'^ep>,pic,|ha.%^tuii?,ft«R§,,XkU^ 
105,  a.  2,  to  vary  oi;^^(JBy^  ,J^^,'M 


«'y«  appearance  by  his  own  solicitor.  -'CiM^^T. 


Mi^^ie^ni9^qfiikS^aM^\fJS^^ 


Hare,  482,  n.  (a).    See  Harristm  v.  StSiirditik  < 
2  Hare,  535.  " 


iSf 


court. 

If  a  defendant 


^ J/?;ij'*.^.iafKfo. 

»rt  ^  the  .Mfdt^'PuBb^i^  thrlSth 
'"f  W/4;  <^M  Aiattf^ifeiidait  is 

,lj^1«|mfter^*W»>«b 
^^^Ic^'^l^lte  not 
an^^pfito^^o-ttiife 

i^J^Wt^t  up  from  prison  in  I 


th&.  above 
**3A)n,'the 


i n gi T] ^  1  ] i m  n :•  bOedBibia 


sW*'n§l/Ol 


WofiU 


1.  Money  was  paid  into  the  ittiuhr  uq£.  tlie 

«'Ra$l#feif  ibct;'bf^hi€iv  kayeiwasinveD  tb^ap;- 
^%  i6t  HjMpum/k,  mos  thdipcftiigo^  of.r& 
^iii^i^^  «f  iSc>0ef^by  WtiDitt  «ti]Bibd^eenB(p^ 
^;^^%»faf;  txpobr'thefN^cMi^^i^  a£<l1lesej  di- 
MctirA^ttel^iltt  4n^ey  6nigi|t[ib^idrftpaidi{}fh6 
others  being  served  with  notice.  Ejf  p9fte 
Blackpool  RaOwi^^g^fr^itff^^l  L.  O.  15, 

be  uaid  to  a  thirdK]idKt^  although  the  statute 

.»«i«is*jf  ^yjT^  ^Bm^^  ^M$%f^^ 

s«l  *o  y^M  WOftiubi  x^tli  Jcrfj  bii£  .nofeiyi}  ffowB 

.Ifcffsd 


pTi '  ^  U l: f dr  iHtli tKigh  It  I :  .  . i p p e.U  Tj y  Ti  i ^  ^ A 
i^WK^^at^lb^jr  Jf*  not  fiJi  HI  |jiirt  of  tV  pbiti- 
tiff*s  btle,  provided  ilhy  imy  tend  to  make  ott 
and  support  the  case  slated  m  the  bill.'  6iMn 

1,  ail  (ftFcmnnt^nce^ i^  which  tlic  court  will  not 
,  0rd^,tbe  producjlipn  of  a  case  l^id  befQie  eoun- 

U  Whcjf,  r^iilit^atlg^   wks  iijed"  hefiire^tKe 

Orders  of  May  ^45  rame  into  "op^r-l^i^n/ tile 

V^m^  4^fWr,^JjJffTO,pj*bljcatjon^  althoii^lLiTnlJy 

J  Wfi-f»a*^^4^9Prdmg  Ifi  ihq  1 1'iih  atid  ll2tli 


;po  839xiLaoor<fli/afI/pi 


RECEIVER. 


110' 

who  18  <^ 

hia  answer. 


it  Is  not  a  valm  objection,  that  the 
action  Lij  really  tbe  ^tiaitof  a  receiver  brought 
3i^derftl£  «anctioi%  of  ;|h^  mitst^«    Ifoare  Tt. 

2.  The  husband  of  a/eme  cov^rf  enthl^  r  ta 
fieparate  property  settled  to  her  ftcparate  use,. 
witboul  power  of  af>ti<upation,  it  not  entitled  tp 
the  interi«Tence  of  the  court  for  the  appoiif- 
meat  df  a  r^eiver  on  his  )behalf,  mI  the  rents 
and  profits  of  such  prv|»*rtffw  jHiftfe*-^ti.pp*J^, 

';> '  j;l'^m;  ii^  litft^—Wbere  a  Mil  Irv  a  t^teffitef  s^ 
nuit  iHom  cot  pray  Ihdt  tile  debtor^B  will  triflj Be- 
ta) >)i^hfd  against  )n^  heir  at  ij^,  '  ^fr*^* 
h  proper- to  g^-e  tb^  h!eir  trfth^'a 
the  bill?     Shakels  v.  HichardsSn,   2 


j•h^^^}a  Q^,  ^h4,  c^i^se,  ivi/ere  tlicre  bad  been' 
ymvict  4et^y  pp  thep^t  qf^^^^^    defen[iantin  tbt^ 
.j^^4i^^^3jjf,s;^ld^  ajong  pm^        ttYi(?x'plam&d  | 

delay  in  the  ewnS^ioa  xjf  fe 

fore  pubUcatioFpaiJeaT  ^"^ifMMV'M;^!- 

L,  O.  319,  341<    ■-'omrrTf 
9'  r^KfWterwo  it  #ppew4 ,  Ijiat  ,^  -,Jai^' }  84^,  a  -' 

-(fiuDpie^  im  ^}<m  '  h¥i  Wen -^   -  -  "    '  -  ^ 

^a  fOiOatsajJiBi/jji  ( to  esawHie  ^ 
.(CQimtij^had  ieeptjrderFd  :  ibaLia'it; 


iilJeit ^^if,h  ilie,o,iher  chi|!tfreh  ta  tW  f«*aiditc^'f)f 
r  eal  art  6.  ^p^^^fi  on  Sl  e  static,  4i  ftai  fi  st  lilitf  w  itto*  imd 
eldest  «on  of  the  teetatori.wiw-wcre  tbe  tmitees 
Und  e^ecutofj  fqr  the  ex<jcut^ott  of  the  fjuete  of 
tlkeiv^l^nd,  adcnini'^traUon  of*  the  ^^te^  sif^d 
prqyir^g  (»> receiver.    Ti'he  VhTow  O^med  a  l^e^^ 


r  '^iy^^  to  the  ckiliren :  J;/t?rf,  tliat  ttie 

witne^m-^^  ''"^^^  defendant,  (gthp 

'"  ak  of  Ihe  '       "^^  ^^  executor,)  were  pcopprly  si^rved  wiyt^  a 


earae  year,  a  coinrnrRsion  for  tlie  cxaminationif  ,  ^^Py  *'^  l!?^  ^^^'*  HJ^^^J  the^23rd  Order  of  Aug. 


witnesses  abroJjd  Ijfldbefn  ordered,  btiltbfit  no.       .    ,-.,       ..  ,       v        i  ,         „i 

etephad  been"ta!<eri   dncc-    the    court;  npoo  i      ^*'  ^_*f^  "^^  order  bae   bofti  ohiiiiuf^  «r 
motion  and  cM»iAitin,olmDecember  isVs/SJWwrtm  «^S^^^^j;J^^^^i| 


n  Mt|^k8,«$,69r^,ifl«;pii^ 

iiilipv««>4ta8mttuitm^   ' 


cid  vj 


gorc-r.rof/qr. 


M»S 


AnafyHcal  Dipui  cf  Cm^j-^Sti^pm^r  GtMftff :  Vie»-(^UMceUor. 


ttxy,  under  the  asth  Order  of  May,  1845»  for 
JleaFe  to  enter  a  roemoFandiim  of  sendee,  the 
conrt  nmat  be  satined  that  theonbrii  not 
floiight  lor  the  ptdrpoee  of  dday*  Fordf<»y. 
BrydgeM,  31  L.  O.  94. 

5,  The  conrt  will  not  make  an  order  for^aer-' 
tniee  of  copy  of.  a  bill  after  the  tweWe  dayt  Inoited 
hj  the  ahove  xwders  have  eapived^  without 
%eing  •afisfied'by  aflBdanrtfr  thai  the^platntftflT  has 
not  been  guilty  of.  delay;  Hsny^^.  €Mer;  31 
XwO«221. 

6.  Where  a  bill  was  filed  befisreiiheiOrdertf 
^  -of  Hay  1945  tauae  into  opica^iif,  ifemte  of 

«opjr  will  be  deemed  good,  although -more  tban 
^me.wedu  jnay  have  ehmsd  ^between  the 
l^e  of  the  hill  beinit  ^dand-the  atpvite 
-Rjft^m  ▼•  CtorJp.  31  L.  O. 

8«%VIC&  OF '  ORDERS,,       .  ^   ,    \    - 

Under  the  present  practice  id  is  nalACI^e^pjry^. 
.If  the-aame  solicitor  anpears  fopr  i^ior^  .thauk^ope 
\  party^  to  serve  more  than  one  oc^y  of  ^JLot^et 
.«wi  upon  him.  .  Awm^  3Jl  L.  O.  246.  ^    ,    .  , 

UUBB.VieB  OF'WaPfBNA  ABBOilD.' 

'  I.  Service  (tf  subpoena  allowed  up^  a  paJC^y 
r  Mi^ng  at  Baden^-fiaden ;  permission  hieing 
ilKmn  to  wt9t  him  anywhere  i*i(hin  the  duchy. 
Ptmion  Y.  DJcAtfitioM,  3t  L.  0. 94. 

S.  The  court  may   allow  aubpcena   to  he 

served  on  a  party  out  of  the  jurisdiction^  in 

^  JMy  part  of  the  country  in  which  he  may  be  re- 

.  iaiding,     Foim  «f    the  order.  BknkmiOfY. 

'   BkiUtmsop^  31  L.  O,  318. 

9.  Fourteen  days  altowed  after  service  of 
mbpcena  in  Belgium.  32nd  and  33rd  Orders 
Klf  IS^.    Biddtdph  v.  Darr^,  31  L.  O.  342. 

aUBSTITUTSJD  BBRVteS. 

1.  The  court  win  not  erder  mibstituted  ser- 
'▼ieeupan  a  ddfandart  resident  in  Jamais,  by 
•fltnriag  another  defendant,  yrho  had  in  his  an- 
(flww  admit 


to  he  sworn  in  open  court. 
ColL  135. 


Svffflpv  7.  BsgiU  2 


TIME. 


Bitted  that  he  was  the  agent  «f  the  irst 
mentioned  defendant,  in  ihe  matters  in  question 
in  the  cause,  beoanse  iStiest  adnussians  «f  the 
-agent  were  no  evidence  against  the  parly  as 
against  whom  the  order^must  be  made.  Wehiter 
T.  BarneB,  31  L.  0. 249. 

ft.  Where  a  deiendilnt  ke^fMi  out  of  the  way 
^MT  the  purpose  of  avoiding  aendoa  of  a  sub- 
peHia»  an  order  should  ha  nfatained  for  sobsti- 
tufted  aerviee,  fNrenousty  to  the  snbpttna  heing 
left  at  the  defendant's  usual  phce  of  residence. 
^Iftov^pe  V.  Hmve^,  31  L.  O.  156. 

SUPPLKMRNTAL  AKSWBR. 

JUM/afte.— SupplsmentaLanswer  permitted  to 
he  filed  on  the  ground  of  mistake,  no  fraud 
hctng  saggesfeed.    Swalhw  v.  Da^,  2  CoH  133. 

Cases  cited:  Wells  t.  Wood,  10  Ves.  402; 
Cutting  T.  Marqait  of  Toirnsh«nd,  19  Ves. 
631;  Edwards  r.  M'Lesy,«  Vts.  &  li.t&6i 
Stnngo  T.  ColMas.  2  Vm.  &  B.  AiH:;  Owen, 
wood  r,  AtVinsoD,  4  Sim.  54. 


8WBARIN6  AKflVTRR. 

Open  coiir^— The  Tice-Chancellor  Knight 
^nice>on  the  ground  of  inconvenience  in  prac- 
tice; which  might  possibly  arise  if  the  applica* 
«wm  were  gmnted,  feCuaed  to  aUow  an  answer 


1.  Whem  the  fime/wiiiun  whk^si^piaifl^fiff  ia 
entitled  to  prfenre  thefftfaiter'^nptet.'Vpoa 
eae^tumeior  inauffickn^  haiiniiiiiliwilWiit 
the.  Esp0rt  laiving  heeni^yeftnind,  Ihfcantfh  ilie 
accidental  ^enor.  :of  the  -pltt^ti^  Sn-aiifisrisiB  ilia 
es»epti<M)sttOf  Ihe^wnrng^mstei^lihe  tisim  made 
an  offdfnr'Tefeenngr  the  ikc^iliolnito  lbs  I' 
.nptwittosMding  l&St^apU  afj^HS.  .^B 

3.  /\Wlnre' the  time  aOkMreOftfoff  tridvl^f 
tain  (elBp4a  4»  oattee  fB|nted4riiftire4ih0C 
Orders  of  .Mav»  I345jt«89M  Inlo^vkypaMtkHi* 
tbiMSe^  >ei4etB  M  jiulrftsnfivhiitL'    MMkk^st  v. 

Allison^ 4lfi§gMii,A9&v  rjy.  .'[  /-Kir  -tm>«*''  -* 

, Atravemng  notej7W«f;f«  W*  ^j^ 
qvAoi  theJuidsdioMo^J.ljGirif^'*''-) 

:/■  -  •: ;■•  \m;  i-  i'.  .'    '•  .":i 

RfiCENT    DECISIONS  IN   THB  SITFE- 

«a»  O0iif»nt     '    « 

ftsroatsn  »r  aAaBisTSES  or  san  siwk^ 
oouars. 

f^tef^CbanecIlorarf  Sagint* 

AMBNDXUNT.— -APPSAL. — APPlMLnTS? 

Tka  dday  occasioned  hg  on  cnmeftf  «f  tm  aefte* 
ikar  new  matter  tnigU  to  aow^een  n/Vti- 
dttced  by  way  of  amendment  or  by  way  qf 
supplement,  vnli  not  preclude  a  plainiijf 
after  the  appeai  is  degermmed,from  o6fM. 
'&ff  leave  to  introduce  the  m/atters  tn  qmestkm 
by  way  (if  amendment* 

Such  an  amendment  alhwed  ageunst  Adb^fend^ 
ant  made  such  by.the  suj^piemenUd  bitL 

In  euch-a  case  U  is  not  necessary  fee^  ^e  ^ 
davit  in  support  of  the  amendmeni4u  state 
that  they  could  not  have  hssn  intwndueed 
sooner  ^  reasonable  diKyenoe. 

This  was  a  motion  fojr  leave  to  amoidl  nnder 
the  following  circumstances.  The  original  bill 
was  filed  in  1642,  and  was  ^  simple  creditor's 
suit.  I^  1843,  a  supplementary  bill  waa  ffledy 
bringiDg  before  the  court  the  provisiMul  as- 
signee of  the  original  defendant,  who  had  be- 
come insolvent,  and  praying  relief  in  respect  of 
an  action  of  ejectment,  whidi  had  been  broi^t 
eubscfuently  to  the  fihng  of  theongHial.hill; 
but  arose  out  of  matteih  antedor  to  thai  period. 
The  Vice  Chancellor  deddsd.  on  the  26th  of 
Jul^,  1843,  that  these  matters  were  nnl  proper 
subjects  for  a  supplemental  bill,  but  should 
have  been  introduced  by  way  of  amendment. 
This  decision  was  a^ealed  from.  The  appeal 
was  srgued  before  the  Lord  Chanfrflar  on  the 
asth  of  Dec,  1843 ;  but  his  lopdshhp  did  not 
give  judgment  until  the  .^th  of  November  1845, 
when  he  afiirmed  the  .^decision  of  his  Honour. 

On  the  15th  of  December^  notice  of  aaiotion 
for  leave  to  amend,  by  iutroduciiUE;  into  the 
original  hill,  the  matter  which  had,£ffiped  .the 


.Snp$nar  CmmUx  Vm4*mwflkfG.-J3tum'4  Jtook 


4« 


ropy IftmiFiwtiil  hi11»  wu  Mxved  om  tba  j)go¥MM»i>l 
assignee. 

1^6  motion  was  opposed  upon  three  teclini* 
eal  grounds,  boddes  a  substantial  one  on  which 
Ms  Ho^unir's  (pinion  war  wiUi  the  plaintiffs. 
firstyjthaHhe  orifiaal  bill  could  not  be  amended, 
as  ■gaiiMitiasole  d^feodant  who  had  been  madq 
a  poty^  a.sini|ilemisntal  bill*  For  how  coUld 
atuDka  defendAt  |mt tin  wii  answw  ib  ^  ^i- 
~ — Ihah  I  SeooaOly,  mx  acdouat  of  ^,fftut 
itaakitig  >ikut  ppisent  application. 
^,  aesauitt  «h^«affiaavitS' in  Mppttfct  >of 
the  amendment  did  not  potelti^ly state  tbat  Ihe 
anivationfiotil&wMi'havo  btcsL  made  sooner; 
Mr.  J^tearf  audlMr.<<S|^ser«  fbr  the  motioft. 

Mr.,  Beiha  Mid  Mr>  FbUeit  cc&tHL 

CbkitKe   third   jftisLt,'€Mses  HosjpMt  ir. 
GroiB^er,  ante,  p.  3l7f  wastrelisrM'to^      ^ 

The  T^c<]^£i^9fiftfKRr>^/J^^'<uM^  express^ 
his  ooinlon  that  .the  onginal  bill  ixm^t  be 
ameiia^d  tfter  a.  pi]p]()Iementdf  Vill  hlft  been 
i3ed,  ^bringing  1*  new  ^bfendaint  l^fiite.the 
court :  and  on  the  other  points  said :  It  reuly  did 
not  appear  ^tonMm  that  the  most  Ttgtd^conseT- 
■tatuv  of  rules'  mus^.  somstloiet  allMr/llietau  to 
be  relaxed,  fftm  nsoessarjr)  utnsequence  of  the' 
appeal  was  delay,  bJOit  the  right  of  appeal  was/ 
he  plight  saj.  the  birthright  of  tiie  Enj^liflih 
mibiect*  And  it  could  not  be  that  a  case  was 
to  be  treated  after  an  appeal  as  if  there  had 
been  no  appeaL  Theappnl  must  l^eep  in  sus- 
pense the  original  jndfpmanty  and  aome  time 
ipust  be  iffsvm  the  plamtiff  for  cposidsmtion, 
.  afiter  it  was  decided,  as  to  whether  he  would 
amend  or  not.  He  did  not  therefore  thinik 
that  the  delay  in  making  the  application  was -a 
sufficient  reason  for  r^ecting  it.  Nor  did  he 
think  it  necessary  for  the  plamtifPs  affi^vit  io 
specify  that  amendments  ooukl  not  have  been 
ma4^  flooner  with  reasonable  diligence*  where, 
as  here,  the  proceed^gs  of  tiie  court  themselves 
ahowed  that  such  was  the  case* 

Leave  to  amend  given.  The  costs  occasioned 
bjr  introducing  as  supplemental  matter,  what 
oaght  to  have  been  mtrodueed  by  way  of 
amendment,  to  be  paid  to  Mr.  Stiugis  as  part 
of  the  estate  of  the  msolvent. 
IParlcr  v.  Stwrffis.    March  12, 1846. 

Qtuct'0  19ene(. 
(B^ere  the  Four  Judges.) 


PBACTICB,  —  1K8PECTI0N     OF     TBAIfSFSB 
BOOKS. . 

Jm  aa  aetim  htf  tkeioldtr  qT^^toek  4iffamH  tie 

BaMki)fEiffitmd,mhereihegmuiM0nmdi9' 

jntfs tMM,  wheAer  eertmnstock  standing  in 

the  pUnKtiJTM  name  had  been  iegall^f  Imd 

jpmperlytrtmtfartd  wt»  the  name  qf  other 

forties,  the  court  granted  pefmeeion  for  the 

fkdntiff  ta  inspect  the  transfer  books  of  the 

%mik,asfaT  ae^they  rela$edtolthisparticuhr 

tromfer. 

Tats  was  an  action  against  the  Bank  offing- 

luid  to  recover  the  sum  of  373/.  19^.  id.    It 

appeared  from  the  books  of  the  bank,  that  the 

piaitttiff  had  been  a  holder  of  stock  in  the  three  | 

«ui  arfhalf  per  cents  to  the  amount  claimed ; 


but  the  defandaata  alleged  that  the  sun  *« 
manded  had  been  transfierred  out  of  the  name 
of  the  pbitttiff  to  other  parties.  The  plainttf^ 
on  the  other  hand,  stated  that  she  had  nevier 
assented  to,  or  in  any  manner  authorised  tfio 
tianafer  0f  snch  stock.  Under  these  cireum- 
atanst,.  the  plaintiff  obtained  a  rule  nm,  calling 
iOn^the  delraflants  to  show  cause  why  the  plei^^ 
tiff  mightnotbepermitted  to  inspect  the  transfer 
boohabebngiagto  the  Bank  of  Engbmd,  for 
the  purpose  of  seeing  when  and  in  'what  mai« 
ner.  theistoekihad  been  transferred.* 
;  Sir  F.  K^efl^Sfdioiloi^GsMna, and.8l>  John 
Baykjf,  shovttdioaube. 

.  Thfr  defendants  are  liable  for  the  improper 
tvansfer.iofj this. stocks  and  at  the  trial  they 
must  prove  that  a  prober  autiiorised  t^afer 
has  taken  place«  but  the  coi;ist  will  not  call  upon 
them  to  allow  the  plaintiff  to  inspect  their  pri- 
Vitte'bo6ks.  The  defendants  have  alwavs'been 
ready  and  wilfing  to  permit  the  plaintiff  to  In- 
spect the  ledger  containing  a  register  of  the 
stock,  and  the  names  of  the  holders,  bat  they 
refu^  to.pipdufie  the  tlwisfer  heok^sahich  are 
nqt  public  documents.  A  certain  form  pf  trans- 
fer has  been  given  by  statute,  but  the  defend- 
ants are  not  compeued  by  law  to  keep  txansfer 
books,  and  those  which  are  kept  are  merely  as 
betweeu  the  government. and  the  hank.  Jn 
May  v.  Gwynnef  the  court  refused  to  compel  a 
vestry  clerk  to  produce  and  permit  coj^  to  pa 
taken  of  documents  from  the  parish  chest  for 
any  other  than  parochial  purposes,  and  Akbotf^ 
C.  J.,  in  giving  judgment,  assigns  as  one  reason^ 
that  the  court  ought  not  to  order  a  party,  to 
furnish  evidence  against  himself.  The  plaintiff 
only  seeks  by  this  application  to  become  ac- 
quainted with  the  defence  which  is  uxtended  to 
be  set  tip  by  the  bank. 

Mr.  Pearson^  in  support  x>f  the  rule. 

It  is  adsutted  Ihat  this  stock  once  stood  in. 
liie  name  of  tiie  plaintiff,  who  denies  ever  havilig 
authorised  the  hank  to  transfer  it  into  the  name 
of  any  other  person,  and  upon  the  authority  of 
numerous  cases  the  court  will  grant  inspecOoa 
of  thesetransferboek8,inorderthat  the  plaintiff 
may  see  in  what  manner  the  stock  has  been 
transferred.  InJtexr.'NieBostmenin'Seweastle' 
mpoU'Tyne,^.n  person  claimed  to  be  admitted 
into  this  company,  and  the  court  allowed  the 
inspection  of  the  books  dl  the  corporation  for 
.  the  purpose  of  seeing  whether  the  master  ha 
served  had  been  admitted  to  his  freedom  iniha 
corporation.  In  Geery  v.  Hopkins,^  it  was  held 
that  the  East  India  Company  might  be  compelled 
to  produee  at  a  trial  their  cash  and  transfer 
books.  In  Resf  v.  7bioer,«  the  court  granted  a 
mandamus*  to  the  lord  of  a  manor  to  aHow  a 
copyhold  tenant  to  iuspectthe  court  rolls  as  far 
as  related  to  the  cuttmg  of  undeiieood.  In 
Rex  y.  The  Bishop  of  Ely/  the  court  granted  a 
mitndamus  to  compel  a  l^hop  to  allow  inspec- 


»  This  case  was  argued  last   Mirhaelmaa 
Term. 

!»  4  B.  &  Aid.  301. 

e  2  Stra.  1223.         ^  2  Ld.  Raym.  851. 

«  4M-&S.10a.        '  8B.,&C.  112. 


Sh^enor  Comifl  Ow^'iaaiala-Qo*^^'**  Co«r/.-J«j*€«iier. 


oUAinii»thfe«iil]trafi[9i*r^iia|9ek^  Ibj 

Udioi^fld«retainisdaihaf*ti0kfe(^iHo;^ld^^ 

party  who  denied  tk^.inii^ftnimftt  ito^if^ 
&9M  hrtfvaii'^paBtimK^  D£seii&&ribf  tndis- 

to  tin  pactiim\tt:iM9^B6trff    ;a  i  iri  ^^^«  'A-.'X 

Rulfi  ^KbsoluAeM.v 
c:  Ibsrfr4u:7^(£iii»rqf  Smgimhn'mivm  in 
Banc  after  Hilary.9«]B,'<1846.Jx\  r >:  .i>:r    ii  -  ir 

POOR. — CBRTIORARI.   W^JtN   QB^X^tyrj?*^ 

^Uh99ffhihfa]^UotmiSfmffM  haw  appealed 

A  "Rvtk  \M  beefa  obtained  in  ftftchaelmte 
l^rm,  callinff  t^oh  two  JustlceB  of  xMe  petK^ 
foTt  Glottcesterflhflre  to  ehow  cause  Why' «  cer- 
tiorari'  should  not  issue  ^ta  remove  mtd  the 
Court  ofQueen^s  Bench  an  order  made  hy  0h«Ai 
for  the  removal  of  certmh  paupers  frotti  the 
parish  of  Chipping  Sodburjrto  the  parish  Of 
'  Alderlef,  both  in  the  county  aftn^said.    The 


ordef  purportied-tobe  made'on  the  14th  of'#<»ljrj 
1845,  Dy  two  jueticea  '*  acthff  in  and  foi^' '  the 
Sodbuqr  divinon  of  Gloucestershire,  and  in-^ 
Btead  01  ordering  an  immediate  removal;  A^4 
cordinff  to  the  usual  form,  eimttasly  made'  it^ 
execution  contingent  upon  the  steps  WMch 
might  bt  taken  under  the  Poor  Loir  Amend- 
ment Act,  3  &  4  Will.  4,  c.  76,  ss.  99f  9ti  On 
the   5th  of  August,  1845,  (notice  bf  charge-. 

'  ability  having  been  given  and  expired,]  the 
paupers  were  removra.  The  next  quatter 
session^  for  Gloucestershire  ware  held  on  the, 
14th  of  October  following,  but  no  appeal  was 
then  entered,  nor  had  any  notice  cf  appeal 
been  previously  given. 

J.  C.  Symons,  on  Jan.  2Gth,  lliowed  cause. 
Although  the  order  may  be  technicany  defecdve, 
the  court  will  not  grant  a  certiorari,  unless 
some  speciid  cause  be  shown,  as  for  instance, 
that  justice  has  not  been  done.  Re^a'v.  The 
Manchester  and  Leeda  Raihoay  Company,  8  A. 
&  E.  413.  The  applicant  ought  to  have  «p- 
pnealed  in  the  first  instance  to  the  quarter  eee^ 
dons,  where  the  order  might  have  been  amended 
and  ccMisidered  upon  the  merits,  puriniant  to 
the  Stat  6  Geo/  3,  c.  19.  In  Res  r.  The  In* 
habkimts  <jf  Uttoxeter  it  was  held  **  upon  great 
debate  and  search  of  precedents,  that  a  cer- 
tiorari would  not  tie  to  remove  the  poer's  rate 
itself,  the  remedy  being  to  appeal,  or  by  action 
when  a  distress  is  taken  ;'*  and  that  rule  was 
acted  upon  in  Rex  v.  The  Jmtieee  of  B&m&nH- 
•hire,  1  D.  &  R.  443.  Public  buemesa  wovdd 
be  greatly  impeded,  if  it  were  to  beooma  the 


.•„lPrflflperrj9flftt|Jt,fj  iVt 

of  Sussex,  1  dA 

tlw(jf|ri^cMw,^P8W.fti%fi^5®^ 
bu«tM*t«»rtl^'jWa5ift^ 

l^hWcfidAtlia^tfba^i^ 

heemmmf^ 

to  pay  costs; 'an 
would  ;a^:bavei;bfieni 
op]i»i(M»:oCtbe,^:o»it 

tm^  -lof .  the  vwJ»<»<?Pfe  iWfe 
^Mraia  HQ.jauthoj^^,  .a£WP«*  * 
aodr  X  tfan  M0  m^^i^9fiP(Wk 
grantediujlt-aaenj?  ^m(l 
Bides,  that »  ^ertioTyur^,  sij9j 
by  idoiug  so,  m^ck  uselm, 
may  in  future  be  avoided* 
1-1    \^>l 


gnn^K^C^  and 

Buleainolule.' 
Hilary  Term,  1846. 

184,  ScheduU  part  1,  "  Agremkir  ^^ 
.'  remfcra  ooe'^ilaa^t^qlfi^  ^fc^4<ia*'  ^i^f^t 
*     whm  k-omi&fiot  m^itmlm^yW^f^^ 
'      Utktrs,>applM$.t^[f0l%S9i^U«^ 
^9§eniio^ih^ptir!^ulo^^^ 

l^M  part%e!tiMmel«m<i:s  v^     ^  '  ^\\ 

,  Iriaiipeciai  ac?4i>n^^^wtoWi»te  t«w 
certain  wage^  and  i^"**^ 
port  of  the  contract  ffJ^ 
written  by  het  fethfe  tti  ffi^ 


^in  sup- 
la^ldW  letters 
Om 


»«8tifa.d5d.    «•  ig|^-304.»' 


of  the  lettW  was ^-v     ^    ,     •  r-  .  *  ^ 

stamp  of  \l  Us.  On  #  jfe^^  "^  MM- 
ant  it  was  objected.  thA  Wif***^?*5  "^ 
missible,  on  the  ^ouWd^Mftft  tMkiSi  them 
should  haveWn  %tto]d»  irtS»^  «t%tamp. 
A  verdict  was'ftmnd  fbl^  1!M  ^^HMftt,  leafa 
being  reaeirved.  for  tiif>'drfM«ft  to^pgsncto 
enter  ft  nonsuit.  ,.  ..    '-  ..r  ^ 

•Montague   Chembet^ ^JBopypd  ;  m^em^mfiT'^ 
The  .i|Uiestioa  dcy[>en4s  ifpon  JfliiB..ooiialitlctioaot 
the  proviso  in  the  Stanip  Act«  55  < 
schedule,  part  I,  ^^; '  ^f 

di«an  kMcra  «1w#^t^*W^^ 
ipiwt  aiif^:WlW»Wlftr 
aftotf  Aava  ^ra^fn  «|?h  J 
«ifei9  if  jmy.oi#  oj^  j|u^  1 
i.lriA:«ifttfto£M.^i{f9l 


1  -  /awoO  v^t\x 


}^apSioS>€oim^eamm6k  ftaiwO 


flffic 


words  or  ui 
tiotfUr 


77i 


[fj  m6T 


in  the  "vthitt  \iiiAbmiMf^  tiiSiM^di>^/m 

'o^ihipaei^M<wm 


Hh^'mt^ 


iW\ 


the  &3ixflifio2^  an  ageDt,  for  in  that  case  it 

agentrf.  Thi  pklJc^  dmbe'aMl7f(<lhb8aillt> 
Act/UiA  Ikdgtnig^  bf  wMeh  Aight  icrk^^'My 
clear  to  ^AraMnft  jik  fnittpobifig  floa  Mldkiotttl 
bnrthen^te  the .  $tLbj|0Ct. '  A  Bigaiturt!  by  «n 
agent Ufbrthh  pttyfiOse  the  dignattirt  «t  the 
]»rty'hhniietfvheia',lftet  sign*  It'by the  hand 
of  another.  '  * 

Rule  refused. 
Chma  ▼.  MaddosSi    HUarrvTehn,  fMth  Jan. 
.  1846.  .  i-.  .u.   i    /.. -il 

C4nBiaai39icas. 


til«iaiMi«ffMt)dl:th»iabf TtojafMnoBhof  i 
MbinNth«i0aai»v«iB  odeoitad  hf  hiaxi  and.! 
h^hi^vubibrib^iDftMqna^  aa..a  widtaaik.to'  tiia 
Ao«i$j0edyttioli^^MDf.'*  flwiatfealatkNK  obi 
Getlit>>th«  >«^rdi/.Hiifaxyiimitttike^-lC^  LiiU 
dm^  4hii,l*fiwliidi  wvnifa.thei^umdiMaigl  of 
ltf#.  Jflftiltttkarv  ibid)theiiH>rdiiffcWiUiBiD  £oiBd 
iMlilhilllD/Aiavliljlivi^^  urt  ^  vnA;q 

'^(SkiiliimidmmM  (aftoM^cfSteritaBtai^mNM 
cMftiPlki  IfivUadilpaitkrDi^iilt^ 

Tuycmrrfand  ByfeyfleijaanteqwrBilpieBni  itt 
so^^illiiH 

ai  law^lirirtubiiAKtmib  Vffio&il^  admtetf i  to 
in  the  jud^entdftile,8aott. {iJL.il  11  i^.v  .>  u-l 
^-"^    Cur,  adv,  vwUm 

The  XuH^M^tnttB^ttMxkiiwmCtoow  de- 

*»- 

CftSe   IS*    WUCbUCA     l>J10    VratABUV   VA    BkM/lUCjr   H#  WU* 

ll^f^dllli^^'#li^'^)pi«t>e^lf'illMt0t[^W)ttt&  the 
^elDkittg '  OT th« 'Mkt)  1  ft^'^vykt;  e.  <1 10,  ■• 


vnpad  be  defeated  if^^^^infeiii^A^«^«6i^  ^1^  >  l!Ult^tiAi^yiM|i«rM^^  o^     feo'^te  ao- 

.t^_.'>i  J•\^.>  n«>  .    .     .    .,  .  thentidty  to  A^'^wtAt^^attowief,  that -there 

:«]|^  gt»4ife  im  of  iai,e4E^iiti|9A,  .^  .proient 
aaaiUNrpefiof  one  of  the  jev^nor;.courta  flpi 
.Mialf  of  the  V9f90fk  ^aeciiting,  wpreasly  nanyed 
'hj  soph  pennmi  and  >attwiding  at  his  reques^ 
f^jh»fc^rx9  him  0^  the  nature  an4  effect  of  auea 
.warrant  b«£oare  the  eaaa^  is  axecsuted ;  which  a;^ 
tomey  ahaU  fubfcrike  hia^nane  as  a  witness  to 
te  due.execmtioa  thereofi  and  thereby  declare 
Unuielf  to  be  attorney  i»T  the  peraon  aoeKecut- 
itlg,  and  state  that  hie  subsonbes  as  such  at- 
Wr«es{»  The  AttestsMon 'in  th«  present  case  was 
in t>esew9rds»*-**[|iis  lordship  here  read  the 
(otmj9i  Uie.sltest^^J  ..To  this  attestation 
two^objsf^ns.iwore  taken  ;i7rFiraty  that  thei^ 
iwas  w  pip|>er  Ascription  pf  the  name  of  the 
lattestingmtoesaf  the,n«me  appearing  in  the 
i«MeUr  and.  not  at  the  fool  of  the:  attestation* 


''fectQre'Brttle^ti6j 

^  .BvfrediH  ther 
^  LihcbftA  lAi 
"toraK^pifli 
'  and  ztiexi^it 
J  aat)scribe  ,w 


.  ft1»4)aiii«dtgrhim', 

'i^li(s'^T'^«ftt^r-%ii**{  ftMby 

'idtd  e^hinfcd  ti^hktf-tilllllt- 


Tktf'a/MMA/M  o/*eJVMilfof»^«S^  eMSommf  qf  aiid  tl¥^  it  iwaauncertwn  whether  the  words 

t»/«hfiey^t#r  <*ijaj:-J-««^ea,4r«Vrt»  /*«  anhieqqenttothf  naaiewe)M)4o  be.  considered 

•    pri9(^'^M.\^Wi\0kH*i^fm'm^ttid  W^. .  ^s  the  Wwrd*^  WWF Whittflkw ornot.  Now, 

• '  'lAi^dV-i'kmi  ^^^rmif^kdm^iis^  kim,  and,  i^  aU  cases^it  must  ne«ea9ari^  bee  matter  pf 

attending  aflM»l^$fai»^t;^l»ul[itoQB&y^al^-;,«^ri^ai«  fw^flc^.ivhipther.or  n^t. the  name  be 

4cr^s,|iiy«j/.,/<>»,^^,/jbff  eWeni^  P/ l*»»*»  j in  the  hand-writing  of,. th^., attesting,  witneis. 


^ffffiw^wcTWer/,^^  **e  aniii|.the.|ffe?fli5t  case  it ^ppsira  that  it  is  so. 

.fl|#<nr^  oi^ff^M^e  above  warrant  of  Ith^  ^ptnm»  phto^  thei;sf9re,'in  which  the  wit- 

*t«lflf  tjfifm  W  Aw»«  vof  wecw^ec?  5y,  AeflsTs  iiam;iB,/o«n4(AAi|  qriy  be9Pnaft  material 

.4m;d9M5(4q<^  by.a^roffqasnoa  tp-the.promone  of  the  statute* 

.fpSm^to-m  (Mexf^tion  ihereo/,^    7^  whieh.astiAree  tha*  the  .witness  fbaU  eubscribe 

m^n'^^^ii' m^m^^^  to  ome^nol aA.dl«il9attoC.fhevWwant  of  at- 

»r»*Mr«^  m^^i^fh^iV^^fi^m^^^^^^  but aa anjitpesato  "tbq due exeention 

iif.:.fimkcqml^fiuW^  V^  ^^M^  ^"ff  }f^^^  theiwjfc":,,.  It.seema  t^nsilvt^  the  name  of  ^e 

•    f*#'g|ff«/a4w»  W<Jt^w^^i^/>««^  , ,    J    '  m\xum  hm  n^l  b€#n.  wptly,  pU^ced  in  the 

plaintiff  to  show  cause  .why  *'t^Sn»ift^''*t.-^S£^^ 
torti«r>ttd  {h^WagdJrtJt^kre^  U^'tWireon,  S^^^^^J?^^ 

iStf^'JSfiSI^1^^^^  ^ffisecflSdShjectiiii  urged  was.  that  Ae  at- 
liiffi  KS^  wSiim  -toJPtetinn  doee.notOitendljf  con^ply  with  tha  wt, 
Mtbh^  fer  thfe-  nil*  j^^^jiTnofc^^         dechwation  tbat.  Wnttaker 

wm^.WgtnyBif0( :X\m  oMpndant^.or  that  he 
signed  as  such;  and  seyeral  cases  were  cited  in 
suppofl  ,f>(i^i  objec^on; . alj.  of , which,  we 


m 


Superior  Cmafs:  Cbmnum  Pkas.—CKxncerf  Cause  Lists. 


ihMe,  ttH^  he  difltingnitlied  from  the  present. 
Tie  fiPBt  is  that  of  Poole  ▼.  Hobhs,  (8  ©owi. 
1190  '  In  that  ease  the  attestalion  was,  ''Wit- 
ness, Geor^  Bdwards,  defendant's  attorney, 
named  by  him,  and  attending  at  his  request/' 
Tkr*  tbe  attestation  eontuned  no  express 
statetHent  that  he  snbscrihed  as  attorney  for 
the  defapidant,  nor  anythiB^  that  could  be  con- 
Bidered  as  an  equird^  expression.  Tlie  next 
cas»  is- I^Wer  y.  Niekalson,  (ft  M.  &  W.  2^), 
and  there  the  attestation  was  defective  in  not 
stating  that  the  witness  subscribed  as  each  at- 
torney. In  Elkmgton  y  HtOhnd,  (9  M:  &  W. 
659,)  the  attestation  was  held  insufficient^  be- 
cause it  did  not  contain  any.  express  statement 
thai  the  witness  was  the  defendant's  attorney, 
the  expression  that  he  subscribed  as  the  attor- 
ney, not  amounting  to  a  declaration  that  he 
wa«  such  attorney.  Tlie  next  case  cited  waa 
S^ardy.Poppkton,  (5  Q.  B.  Rep.  181,)  and 
there  also  the  attestation  was  held  defective,  as 
not  containing  any  statement  that  the  witness 
SDd^ribed  as  such  attorney,  l^e  last  case, 
and  the  one  most  relied  upon,  was  that  of  Hf6- 
hett  y.  Barton,  (10  M.  &  W.  678.)  The  ob- 
jection urged  in  that  case  was,  that  the  attesta- 
tion did  not  contain  an  express  allegation  that 
the  witness  was  the  attorney  employed  in  the 
transaction,  but  only  that  he  witnessed  as  the 
attorney.  The  present  case,  however,  is,  we 
think,  distinguishable  from  all  these,  for  the 
attestation  conta&na  tiie  words-  **  Si^ied,  &e., 
in  the  presence  of  Henry  Whittaker,  attorney 
for  the  said  W3Kam  Lord  Kensington,  and  ex< 
pnasly  named  by  him,  and  attenmng  at  his  re- 
quest,'* &c.  That  appears  to  us  quite  a  suffi- 
cient allegation  of  the  witness  attending  and 
aei^  in  all  respects  in  the  business  of  the  de- 
fendant as  his  attorney;  and  this  view  is  sup- 
ported by  the  express  authority  of  Kmght  v. 
HMf,  (12  L.  J.  N.  S.  Q.  B.  293.)  We  also 
think  the  words  immediately  following  the  sig- 
nature, **  I  hereby  subscribe  myself,  &c.,''  are 
equivalent  to  an  allegation  that  the  witness  ^- 
seribed  as  such  attorney. 

Rule  discharged,  with  costs* 

Lewis  v.  Lord  Kensington,     Hilary  Term, 
1846. 
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Sparling  v.  Parker,  fur.  dtrs.  and  oost» 
Hulken  v.  Besoeleik,  cease. 
Clarke  «.  Tipping,  ctuee. 
Seifiertb  e.  Badhan,.  fur.dira.  &  costs* 
Lockbartv.  Hardy,  exons. 
Bainbridge  o.  Baddeley,  dem. 
Kelson  v.  Duncombe,  Buncombe  v.  Kelson,  2 


PLEAS  AUO  SEMUBKCtS* 

iWi  AMrd,  Trislran  v^Eobasts* 


IK  CovM  doy,  Tnnity  Term,  Walton  v.  Potter. 


Trimky  Term^  A.  J.  &  Hope  «.  Hope. 
Do:         A.  J.  Hope  V.  Sanu. 
De.         H.jr.  Hi>|>«vi.SaiBe. 

Until  meniiened,  Ricliardsoo  »»  Hortoi,  Sot  a, 
^Taylory  SeBaevb  Derby,  %*•  dirB«enA  costs. 

Trimtjf  Term,  Attomev-G'enenl  v«  Bediagiield. 
,    5:  O:  to  JiU  mpj^  6'ii/,  jBele  v,  Beilej,  Sods  c 
Same,  exons. 

THnity  Turm,  CaopMIlk  t!iOo]^.|xi«B. 

S,  0,  port  heardf  Letbbridg^  v.  Cbatwode,  aitf 
petition. 

Fart  heard,  AngsnCD^  «•  Pittrv; 

Trlmtg  Tettm^pert  heurd^  Hfdgkiassn.s.CsDpv') 
and  exoosL 

Hedges  «&  Hsrper,  for.  din^and-eosts. 

Ijoekbart  v;  UardyrThomaev^Hardj^NainBia 
v.  Hardj,  Hardy  v^  lloekbart,  Lockbait  9.  AruadaU, 
Same  v,  Lee,  Same  v.  Hardy,  Same  «.  Cnwcb,  fat. 
dixs.  and  costs. 

Mattliew^s  C,  Bagsbaw,  Same  v.  Leyborn. 

Part  heard,  Lacklison  v.  Bla&e^  Same  «.  HodgsoB, 
fur.  dirs.  and  costs  suppL 

Part  heard,  Cburchmaa  v.  Capon,  hr*  dk9,ui 
costs. 

licCbverday,  Attor»ey*6ensrsl  «.lNBflioag» 
Co.,  for.  dirs.  and  costs. 

Heme  V.  Slerliog,  Saiae  v.  Stiie,  focdiiiiiwi 
oostfr  and  petitioo. 

4fUr  report,  part  heard,  Eicbardson  fc  EAton, 
Same  v..  Taylor,  Same  v..  Derby,  exons. 

Woodcock  V,  Tarbuck. 

Trinity  Term,  Kinder  v.  Lord  A3hburtto,&tte#. 
Pennell. 

Barnes  r.  Hdstfngs. 

Attorney -General  v.  Boose. 

Short,  Gray  ».  Edwards,  Same,  r.  Biwdmop^ 
Same  e.  Edvrards,  fur.  dirs*  and  costs  and  pMitifli' 

i5lh  April,  Fordyce  v.  Bridges. 

Trinity  Term,  Hargrave  «.  Hargrare,  fur.  din. 
and  costs. 

Lancaster  v.  Evors,  Same  v.  Morley. 

Mette  V.  Alderson,  Heiiricbs<Ni  v.  Henndwa, 
fnr.  dirs.  and  costs. 

Sanderson  v,  Dobson. 
'  Elliot  V.  Morris. 

Plenty  v.  West.  . 

Auomey-General  v.  Eyans,  Same  v,  Uiw. 

Dowden  v.  Hook.  . 

Attorney-Gen.  r.  Corporation  of  Leioeitef,  W' 
dirs.  and  costs. 

Martin  v.  Sedgwick. 

Wilson  V.  Sir  WUIiam  Edon. 

Wilson  V.  Jobn  Edon. 

Brown  «.  BuUpitt. 

Stone  «.  Stooe.  . 

Hulmec.  Chilty,  Same  v.  Same,  Git.  m^^ 
costs. 

Lindgren  ».  Lindgren,  fur.  dirs.  and  costs. 

Suckemore  v.  Dimes,  Fenton  p.  Ssme,  "Jt-. 

Jones  V,  Maurice,  Davies  t.  Manrics,  S«i«  f* 
Jones,  fur.  dirs.  and  costs, 

Madgwick  v.  Madgwick,  for.  dirs.  and  coits. 

Short,  Conner  v.  Aioge.  *    *  * 

Jackson  v.  Jackson,  Same  t.  SsrtS,  5»n^  ^' 
Same. 

Attorney-Geheral  v.  Ifsslean. 

Price  V.  Walk  ins.  ^  ^ .  jji 

Wadderbora  a.  Waddeibiffn,  Same  f,  ^^ 
Dosglas  w.  Same,  exona^  .        ,  ^^^^ 

Hod(^8on  V.  Wyatt,  axons,  for.  dla. «»  *»* 
I    Clark  v.Cboek. 

I  Bagsbawv.Parker,  Same «•  Ssme.  w*^^ 
j  Staamon  v..  Scott,  Same  ».Powei^^<»*'^ 
posts.     ■  '   . 

Short,  Robinson  v,  Rbbioson. 


Commm  Law  Cause  Lists. 


VlfhittAtirt,  TenfBy,  far.  dirs.  and' costs.  i 

Short,  Jones  v.  Jones,  far.  dUs^  aad  C08t8«r  i 

Hefre  «.  Williams.  i 

Best  9.  Dsvies,  etons. 

Bather  r.  Kearsley,  Same  v,  Praser. 

Meyer  v.  Meotrrotf,  exoiis. 

COMMON  LAW  CAUSE  LIST. 
Cxato  Vflytr.— 4ltt€»sf«  lUm%. 

JButsr  Term^  1846, 
For  WediMsd%r»  A^pril  St; 
r   ZoTMfon.—TbsQoMB  v«lfkyerofLiHidoir» 

£iiejr.~'I>»(^e»».v.  H«  J.  Co«jei«M4  otiiers, 
part  beavd. 
'London, — ^Tbe  Ctueen  v,  WnHam  JcDes. 
Kent. — ^Tbe  Queea  v.  The  Major  of  Sandmcli* 
Kent,^~^the  Queen,  v.  George  Buchanan. 
A#Mf<2icMf.— The  Queen  v.  The  lohahiUnta  of 
Mile  End  Old  Town. 

i^tslop^ — The  Queen  v.  Tbs  Inhabitants  of  Goar- 
ton. 

C0r9iwa/I.— The  Qoeen  «.  The  InbabiUnts  of  St. 
GenuTS. 

T(»rJks&iVs.—  The  Queen  v.  Joseph  I^oster. 

DevoR.-^Tbe  Queen  v«  The  Inhabitants  of  High 
Bickington. 

Deven^^Th^  Queen  v.  The  Inhabitants  of  Aab- 
burton. 

Jlftdd/«Mr^— The  Queen  «.  Winiam  Bond,  Ksq. 

WUis.'-^JTM  Queen  v.  The  Inhabitants  of  Brad- 
ford. 

SMrrgy,, — ^The  Queen  r.  Thomas  Paynter,  Esq. 

2r«iit.r- The  Queen  v.  The  Mavor  ef  Dover. 

Yorkthire,  —  The  Queen  v.   The  Inhabitants  of 
Keigblej. 

Eiy^ — ^Tbe  Queeit  ir.  Tlie  Inhabitants  of  Chatham, 
Kent. 

Yarkihirt,  —  The  Queen  v.  The  Inhabitants  of 
Northowram. 

Devon, — The  Queen  v.  The  Inhabitants  of  Newton 
Ferrers. 

5urre|(ir— The  Queen  v«  The  Churchwardens,  &c., 
of  St.  Mary,  Lambeth. 

Leicatershire.-^Thm  Queen  e.  The  Inhabitants  of 
Radcliffe  Cul^. 

Zineo/Ms^trf.— The  Queen  v.  The  Trustees  of  the 
Hirer  Welland. 

Uuntingdtmshire.—'the  Queen  v.  The  InhabitanU 
of  Moleswortb. 

J^emm.->The  Queen  v.  The  Inhabitants  of  Holne. 

"Estex^ — ^The  Queen  v.  The  Inhabitants  of  Sa£ron 
Walden. 

Bucki. — ^The  Queen  v.  The  Church wiird ens,  &c^ 
of  Aylesbury  with  Walton. 

MiddUux.^The  Queen  v.  The  Inhabitants  of  St. 
Giles-in-the-Fields. 

i^urrey.— The  Queen  v,  Thomas  Pocock. 

Ifufd/tfsx.— The  Queen  e.  The  Inhabitants  of 
St.  Clement's  Obnes. 

5fii/ord^Atr«^— The  Queen  »•  Thomas  Pratt. 

Nertkumberkmd.'-The  Queen  e^  Newoastle aad 
Carliale  Railvm  Company. 

Ali<2c//cs«rw— The  Queen  v.  The  Inhabitants  of  St. 
Anne,  Westminster. 

IForcsrtfr.— The  Queen  v.  Birmingham  and  Glou- 
ccMer  Bnlwor  Company. 

Denm.— The  Queen  v.  James  Griffin. 

2V€»  &rMW<— The.  Queen  v.  The  Inhabitants  of 
St.  Martin.  _     ^ 

lfMdlci«.*-A.B^ItaMlteav.  The  Qmeff  » 


568 
InhabitMlSk  .s€ 


NorthumherUmd.'^The  Queen  «• 
Walbottle. 

Middleujf,  —  The  Queen  'v.  The  ] 
Walford,  Herts. 

Bvcib.-—  The  Queen  v.  The  Ii^habitMits  o£LiMl» 
Marleir« 

A(rr«2r.— The  Queen  v.  The  lahubifanU  uf  Cntf^ 
dall,  Hants. 

OarnwaJt.-- The  Queen  v.  The  InhaUtsal*  ef 
My  lor. 

£ii^/and.  —  The  Qoaea  e«  rnmmissinisin  if 
Stamps  and  Taxes. 

Mt</d/«Mx.— The  Queep  v*  Inhabitants  of  St.  Psul',. 
Covent  Garden.  . 

London* — Charfw  Wr^t  v.  The  Queen  in  error^ 

CMnKoir  WfU9§. 

Remanet  Paper  ofEaUer  Term,  9  Viet.,  1846. 
Enlarged  Rmise. 

To  6th  day.'-Zuluefea  and  otheca  v.  Miller  and 
others. 

To  6th  day.~-Keys  and    oAers,   executors,   v« 
IrTine. 

To  6th  dar^— Benf ley  e.  Carrer  and  others. 

To  10th  day^— Tolson  v.  Bishop  of  CsrlisU  aa^ 
others. 

To  10th  day.^-Tomlinson,  clk.^o.  Booghey,  Bt.. 
and  another. 

^  New  TriaU  ef  Mi^ualmai  Term  latt, 
lAverpooL  —  Holden  «.  Liverpool  New  Gat  aad 
Coke  Company. 

(Partly  heard  on  28th  Jannaiy.) 
y«rl»Mr«.— 'Doe  (Atkineou)  e.  Fewcett  aad 
others. 

Bricto/.  — Price   et  ««.  o.    James;    Soock   v. 
Strawbridge.    . 

If  mo  TriaU  of  HtUnry  Term  last. 
Middletes. — Nash  v.  Kemshead. 
.,  ••     Girand  t>.  Ttichmond. 

•  •     Hunter  v.  Clarke. 
.«    Walker  9.  Remmett. 
Lpfidbiu«»Pott  and  others,  assj|^eee,  v.  Ey tOB  siic^  ' 

another. 
•••       ••    Koasv.Hiil. 
••       .-    Warne  «.  Bromley. 
•  •       ••     Forsaith  t^  Allan. 

. .     Roberts  v.  Grunuson. 
,,       ..     Bennett  e.  Pescov. 

cuiu  AD  rvvr, 
Patteson  and  others  v.  Hdfand  and  others. 
To  stand  over  till  the  sei,  fa.  in  Queen's  Bench 
is  determined. 

Doe  Woodall  and  others  «.  Woedatt  and  another. 
Benson  v.  Chapman. 

Demurrer  Paper  rf  EaUer  Tarm,  9  Fi«t.r  1846. 
Wedneeday .  AprU  15  ^ 


Thuraday    .     « 
Fiiday.        .     . 

.16 
.  17 

Motions  in  arrest  of  judg^ 

Saturday     .    . 

.  18 

ment. 

Monday  .    . 

.  20 

Tueaday      .    . 

.Sl> 

Wednesday  • 

;    .  22 

Special  arguments. 

JUiddlesf^rhB  QuoMi  e.  tonddn,  Wisiiiitufnr, 
and  Vauxhall  Iron  Ste,^  Boat  Company.       .      , 


Gordon  and  others  v.  Eltis  and  another. 
Wright  V.  Burroughs  and  others. 
P<ywles  Pbb.  Off.  v.  Page. 
Gibbs  end  anetber  v.  Flight  and  anoOer, 
White,  adminiatrator,  v.  Hancock* 
Beard  V.  Egereoi^aiMl  o*ewi 
Cundell  and  another  v.  Dswwm* 
Couple.  Shephesrd. 


SH 


Common  Lap  Cauie  UiU.^L^gal  OhUuanf. 


Brawn  V.  OiH, 

^^os  V.  Belehtr. 

Benbam  v.  Earl  of  Monrfngtoo. 

BmCmi  v.  P«plo«* 

Smith  «.  Shimj. 

'Oayard  «•  Sutton.   . 

Tnrnar  «.  W .  Browne. 

Tinniswood  «.  Pattiaott. 

Tuokwell «.  Morria. 

Carr  «.  Mauda. 

Friday,    .  April  f4) 

Wadnaadaj    .    .  119  >  Special  »)gpameoU« 

Priday     .      May  1 ) 

Sx^lc^iur  of  9Us0. 

EaUtr  Term,  1846. 

aPBCfAL   PAPEB. 

For  Judgmint, 
Bitnean  v,  Benson,  dem. 

(Heard  fnd  June,  1845.) 
Doe  d.  Haw  v.  Earla  and  another,  special  case. 

(Heard  fist  Jan.  1846.) 
Doe  d.  Lloyd  and  another  v.  Ingleby,  apecialcase. 

(Heard  21st  Jan.  1846.)  ' 
CooEfi  and  another  v.  Turner  and  others,  special 


(Heard  Idth  Feb.  1846.) 
For  Argument, 
Offor  V.  Windsor,  dem. 

Ashley  and  others  v.  Pratt  and  others,  special 
caae,  by  order  of  the  late  Lord  Abinger. 

Griffiths  V.  Pyke,  dem. 
<To  stsnd  orer  at  the  request  of  parties  until  special 
case  settled.) 
The  Dean  and  Chapter  of  Ely  v.  Caah,  special 
case,  by  order  of  the  Lord  Chancellor. 

Trail,  Esq.  o.  Bonney,  special  case,  by  order  of 
Mr.  Baron  Alderson.  * 

PEREMPTORY   PAPER. 

To  be  called  on  the  firat  dav  of  the  Term,  after  the 
motions,  and  to  be  proceedea  with  the  next  day,  if 
necessary,  before  the  motions. 

DaU  RuU  Nisi,  27th  Jan.  1846.— Bonn  v.  Stock- 
dale  and  another ;  Stockdale  and  another  e.  Benn. 

2tnd  Jan.  1846.— Benyon  v.  Margaret  Jones.  -  - 

24th  Jan,  1846.— Mummery  v.  Parcel. 

15th  Jan.  1846.  —  Way  v.  Smith  and  another ; 
Band  o.  Hill. 

24th  Jan.  Doe  several  dems.  of  Lloyd  and  another 
«.  Roe  ;  Berrington  v.  Oriifith. 

NEW   TRIAL   PAPER. 

For  Batttr  Term,  9  Fict,  1846. 
For  Judgment. 
Mored  Michaelmas  Term,  1845. 
Bristol,  Mr.  Justice  Erte^Kynaston  and  others, 
Assignees^  &c.  v.  Dayies  and  others. 

(Heard  6th  Feb.  1846.)-     • 
London,  Secondary. -^  Brown  and  Others  f7.  Wil- 
kinson and  another. 

(Heard  10th  Feb.  1846.)     * 

For  Argument, 

Moved  Michaelmas  Term,  184.5. 

MOdUsex,  Urd  Chief  Boron.— Bonnett  v.  Smith. 

AugUma,  Mr.  Baron  Par*!.— Hughea f.  Buckland 

and  others. 

^orthumherkmd,  Afr.  Baron  l?a//#.-Knight,  dk' 
v.MarqouofWaterford. 


Stafford^  Lord  Drnmeau^AMUm  «.  P«ikM  aad  8i« 
oUier. 

(28th  Jan. -1846,'part heard  ;  a  atetprooeasnasag- 
gested  by  the  court  to  stand  or  ex  for  Mr.  Gray  to 
oonault  his  client*) 

Moved  faster  Term,  1844^ 

Lherpool,  Mr 'Baron  llelfe.— Rogeca  aad  anodiar 
e.  Maw. 

Mooed  Hilary  Term,  1846. 

MidiUsest,  Lord  Chief  haron.*^ThonM  e.  Hsr- 
riea ;  Beeton  e.  Time.. 

London,  Lord  Chief  Baron. — Caatlenaa  e.  Capper; 
Lamert  v.  Heath ;  Bold  aad  another  v.  Waiawright; 
Aokermaa  and  othera  a.  Ehrenepeiger. 

Mooed  Miehaelmae  Term,  i84S. 

Staffordshire,  Mr.  JuUiee  fftUiaau.  —  Foley  t. 
Botfield. 

(22nd  Jan.  1846.— Restored  to  the  paper  oa  the 
application  of  Mr.  Serjeant  Talfourd.) 

Moved  after  the  4th  day  ofSfihry  Term^  1846. 
Middlesex,  Mr.  Baron  Piatt.— Maatonv.  Abitbol. 


J^ojter  Term,  1846. 

Wedneaday  April  15 

Bane,  Peremptory  Papw 
after  Motions. 

Thursday  .    . 

.    16 

Ditto,  before  Motions. 

Friday    .     • 

•"t 

Nisi  Pnus,  Middlesax  1st 
Sitting. 

Saturday  .    • 

.    18 

Ditto. 

Monday  .    • 

.     20 

Bane,  Special  ^pers. 

Tuesdsy  •    . 

.    21 

Ditto. 

Wednepday  . 

-1 

'  Banc,  Special  Papacs.^>rui 
Prius,  London  Ut  Sitting. 

Thursday  .    . 

.    23 

Ditto. 

Friday.    .    . 

■»i 

Sitting. 

Saturday  •    • 

.    25 

Banc,  Crown  Cases. 

Monday    .    . 

.    27 

Banc,  Special  Paper. 

Tuesday  .    . 

.    28 

Banc,  Errors. 

Wednesday  . 

.    29 

Bane,  Special  Paper. 

Thursday      . 

.sol 

Nisi   Priue,   London   2nd 
Sitting. 

Friday  .     , 

May  1 

Ditto,  by  adjournment. 

Saturday     . 

.    .    2 

Ditto. 

Bane,  Spemal  Paper.— yiii 

Monday      . 

.     .    4< 

Prius,    Middlesex   5rd 
Sitting. 

Wednesday 

.    .    5 

Ditto. 

Thursday   . 

.     .    6 

Ditto. 

Friday  .    . 

.     .    7 

Ditto. 

Friday  .    .    , 

.    8 

Ditto. 

LEGAL  OBITUARY. 

March  2dth.— Thomas  Shepherd,  Eeq.,  a 
bencher  of  the  Middle  Temple.  He  was  called 
to  the  bar  28th  November,  1806. 

April  11th.— At  Meadfoot  Hoase,  Torquay, 
Devon,  Barron  Field,  Esq.,  late  Chief  Justice 
of  Gibraltar,  aged  60.  He  was  called  to  the 
bar  2ard  June,  1814. 

April  15th.— Of  paralysis,  Samuel  Dendy, 
Esq.,  at  his  residence  in  Montague  Street, 
Russell  Souare,  aged  68,  of  the  firm  of  Dendy 
and  Motphett,  of  Bream's  Buildings,  Chancery 
Lane,  solicitors.  He  was  admitted  in  Easter 
Term,  1801,  and  practised  as  a  solicitor,  frcm 
his  admission  till  his  death,  a  period  of  45 
years. 
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PROFPSSIQNAJ-  RBlV^UNEFj,ATiON, 

We:  unciet^fand  ibit  a^con^'dbr^ble  eflfbrt 
will  be  tr.ade  darbg.tbe  r|flAinder  of  thto 
present  session,  to  pa^s.^ie  several  impor- 
tant billf  wbiicbn^4^1j  adrerxei)  to,.. for. 
shortening  conveyancing  foniis.  Amoflgst 
tbera  will  be  ahntilbrm^ilbrJViarriage^set-, 
tlementt,  f6r  Mdrifgages,  ahd  btber  deeds  ot 
frequent  use  in  conveyancing  practice. 

Our  re*tfeitf  dte  kwafe?  that  tbe  fornw 
legalized  bjrjhe  aqls  of  I  At,  session,  (8  & 
9  Vict*  ccJ  jfSi  i54,t  (hr  conveyances 
and  leases-^Diln'^  'wcJ^<>^y^  voluntary, — have 
rarely,  if  ever,;bebrf  adojjfted.  It  ba^been 
rumoured  Ithatliere^fter^lheir  dse  wHI  be 
€ompuUiory.  '^SbotiJdjl^'l^latuce  be  di»- 
posed,  with  resppc,t  to  the  ftas^  jor  any  fur 
ture  acts  n^amed  dn  this  q^f^ciple,  io  sanc*^ 
tion  An. enactnteni. aiming,  at  the  compul- 
sory u«e  « of- ifhesecompifon*  forms,  we 
question  wbetheir  feucb^a  provision  could 
be  practically  aucces^ifut^  jit  ^vould  scaricely 
be  proposed  that  purchasers  of  land  who 
did  not  choose  to  repose  on  this  convey" 
ancing  ired-uf' Procrustes  should  fbrfeit, 
(not  indeed  pirtibrtb^i^lirtibs,  biit)  their 
estates  I  It  is  antipipatfdr^owever,  that 
the  taxing  .masters  would  lop  (^  their  sur- 
plus extremities  ibiut  \%  is  jTorgottepi  that 
they  wiU  ^f^  ihaye.an* opportunity  t  in  one 
case  in  a  hiMSdredi  or-fierhapa  in  4.thou«> 
saod,  to  wield  >their  piruning  kovvest  The 
larger  number  ofpractitionersC  Inth^  icoarse 
o^n  long  iHfe^  and  c*tens!V'e  business,  meet 
^'th  x^&  insta6ce  *of  a.^, taxation  f?e^ween 
thei»^elifp|^nji't)»ei^;cU|Bnt^'  .  This  is  jthe 
resvjlt  of  ^he  ^ah^tit  AHjfftri^bla  (Confidence 
o[tibe  0Be»  afod  tlie. honourable  conduct  of 
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[The  recent  acte '8'  ic  9  V«6t;  cc.  119, 
ipvt^^itfed  that  the t(ixin||offlee«<shouM 
cpnsid^r  n{?/  ihe  lerigtH  of  the  deed,  but 
roply  the  5Ai7/  and  to^oi/r  employed,  and  re- 
fp9WbilUu  ii]curred;jind  it  bas  been  ru-; 
tpoured,  that  in  the  further  acts  about  to . 
be  brought  in,,  ihe  taxing  inas4ct«  will  be 
required  to  disallow  iheehai^e  for  the  long 
[for,ro,  if  he  be  of  opinion  that  the'ihort  one' 
•rould  hare  sulBped. . 

,j  Judging  from  a  book  just  published  hiy 
OD^iwiio^.from  his  present  position  and  for-^ 
tn^r  works,  n^ust  have  advised,  if  not  origi- 
nated these  measures,  we  sliould  conclude 
tha^  ^tbere  is  no  intention  to  make  the 
adoption  of  these  forms  compulsory*  The 
Vork  to  which  we  alludris  the  third  edition 
,of  Mr.  James  Stewart's  Pi-actice  of  Con- 
veyancing.* This  gentleman  is  the  trea- 
surer of  the  Lew  Amendment  Sipciety,  ,of 
f  bich  Xord  Broii^bam  is  the  presidency, 
and  m^wbieli  eoeiety  it  appears  Ihese  bills 
were  prepared  and  settled.  Mr.  Stewart, 
'in  this  bi^  latest  wdtk,  the  prefkce  to 
which  must  have  been  written  since  Lord 
Brougliam.  aiuiouAced  the  intended  new 
bills,  distinctly  says,  that  <' these  forms 
tt^y  or  may  not  be  adopted,  as  the  praeti* 
tiimer  Ainha  advUabU.  If  they  are  not 
found  suitable  or  convenient,  it  is  neither 
necessary  nor  denrable  to  force  then  into 
use/'  He  then  proceeds  to  state  the  in- 
tention of  these  acts,  and  to  consider  the 
objections  which  have  been  urged  against 


!•  Ck>mpri8ing  every  usual  deed  analytically 
axld  synthetically  arranged.  Part  1  contains  a 
collection  of  common  forms,  purchase  deeds, 
Jbaues  and  afinuity  deeds,  including  select  pre- 
cedents tind^  the  €opyhold  Enfranchisement 
Act,  4'&  fr^^Ict.  c.  35,  and  the  Conve}'ancine 
Xcts  of  1845.  By  James  Stewart,  Esq.,  and 
tiarris  Prdidergast,  Esq.,  Barristers  at  La\r* 
London:  W.  Benning  &  Co.,  1816. 
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tbem.    We  deem  it  fair  to  let  the  learned 
author  state  his  views  on  the  subject. 

"  The  main  object/'  he  Bays,  *'  of  the  legisla- 
ture in  passing  these  acts^  is  to  enable  the  con- 
reyancer  by  a  short  reference  to  obtain  the 
benefit  of  what  are  called  the  *  Conmon  Forms 
in  Conveyancing/  With  this  view,  in  the 
schedule  to  these  acts  are  set  out  in  one 
column,  (column  2,)  these  same  forms,  and  in 
the  other  column,  (column  1,)  some  few  w<»-ds 
which  are  intended  uithily  to  express  the  mean- 
ing and  intention  of  the  forms  detailed;  and 
then  it  is  enacted,  that,  whenever  any  party  to 
any  deed  expressed  to  be  made  in  nursuance  of 
the  act,  shall  employ  in  any  such  aeed,  any  of 
the  form  of  words  contained  in  column  1  of  the 
schedule,  such  deed  shall  be  taken  to  have  the 
same  effect,  and  be  construed  as  if  such  party 
had  inserted  in  such  deed  the  form  of  words 
contained  in  column  2  of  the  same  schedule. 

"  llie  first  question  then  is,  can  this  be 
done?  Is  there  anvthing  here  attempted  to 
be  enacted  which  is  beyond  the  power  of  the 
legislature  ?  And  to  this  there  canscarcelv  be 
but  one  answer.  If  the  parties  to  the  aeed 
choose  to  comply  with  the  requirements  of  the 
act,  they  will  be  bound  by  its  enactments.  It 
will  be  a  goud  exercise  of  legislative  power. 

"  Is  it  then  advisable  to  call  in  the  legislative 
aid  thus  offered  ?  And  to  what  extent  ?  These 
may  seem  more  difficult  questions,  and  we 
shall  endeavour  to  answer  them. 

"1.  First,  it  may  be  reasonably  said,  if  I 
avail  mybelf  of  it,  how  shall  I,  as  an  honest 
practitioner,  be  properly  remunerated  for  my 
trouble,  to  which  remuneration  I  have  a  just 
right,  the  payment  for  every  legal  instrument 
being  by  its  length  ?  But  to  this  there  is  a  ready 
answer,  for  by  these  acts  it  is  provided  that 
remuneration  for  any  deed  under  them  shall 
not  be  by  length,  but  according  to  the  '  skill, 
labour,  and  responsibility  incurred,'  which 
words  are  intended  to  let  in  a  new  mode  of  ea- 
timating  remuneration. 

"2.  Next,  it  may  be  said,  either  that  the 
words  in  tbe  first  column  do  not  sufficiently  or 
properly  express  the  meaning  of  the  words  in 
the  second  column,  or  that  the  forms  us^d  in 
the  second  column  are  not  proper  or  sufficient 
formH  This  may  be  true,  (although  it  does 
not  seem  to  be  so  as  to  these  acts,)  but»  ad< 
pitting  it  tully,  if  stated  in  fairness,  these  ob« 
jectioiKS  only  apply  to  these  particular  acts,  and 
not  to  the  theory  on  which  they  are  founded, 
which  si)ppo8es  that  in  the  second  column  the 
roost  coi.iplete  and  correct  forms  are  given,  and 
that  in  tbe  first  the  most  accurate  and  simple 
reference  is  made  to  them.  This  objection 
merely )  n  volves  the  repeal  of  the  present  act,  and 
the  pabstng  of  more  complete  acts  on  the  same 


not  adapted  to  the  practice  of  ,  _ 

which  consists  rather  of  an  adaptatioa'of  thtst 
common  forms  to  the  particnlBr  matter  in  hand, 
than  their  bodily  insertion  in  the  partiealar  in- 
strument. This  is  undoubtedly  a  good  obiee* 
tion  to  a  certain  extent.  It  is  only  appticabl^ 
however,  to  transactiona  of  a  more  spenal  dia- 
racter.  But  even  in  these,  it  is  conceived,  thai 
there  are  very  few  deeds  prepared  whldi  do  aat 
contain  some  one  or  more  of  the  common  forms 
of  conveyancing ;  and  certainly  many  of  ths 
more  simple  transactions  consist  of  little  bat  a 
transcription  of  them.  Is  it  not  a  weA-^known 
fact,  that  in  most  offices  in  which  the  ovoal 
conveyancing  transactions  are  commoD,  tlie 
forms  are  kept  with  blanks  for  the  names  of  tbe 
parties,  which  are  inserted  as  occasicm  requires  ? 
Nay,  has  not  the  system  of  reference,  on  wbich 
these  acts  are  framed,  been  for  many  years  in 
force  in  the  practice  of  conveyancing?  It  is 
exceedingly  common  in  abstracts  of  title  to  see 
such  expressions  as  these : — *  Usual  covenant 
for  gooa  right  to  convey,  for  quiet  eujoyaient, 
free  from  incumbrances,  and  for  further  assur- 
ance.' 'Usual  trustee  clauses.'  '  Usual  dauses 
for  maintenance  and  advancement.'  'Usual 
powers  of  sale  and  exchange,'  &c.  &c  If  this 
be  not  an  exact  precedent  for  these  acta,  swely 
it  is  a  good  illustration  of  the  manner  in  which 
they  may  be  usefully  employed,  and  a  proof  of 
the  extent  to  which  a  similar  practice  is  adopted. 

"  Fourthly,  it  may  also  be  said,  that  aHowiog 
the  plan  to  be  in  all  other  respects  advisable, 
yet,  that  the  using  it  involves  considerable  ink 
and  difficulty,  llie  words  in  the  first  column 
may  be  improperly  used,  and  thus  the  act  will 
not  come  into  operation.  Now  this  is,  to  a 
great  extent,  another  mode  of  stating  the  second 
objection.  If  it  is  not  already  done,  it  may 
surely  be  possible  to  frame  words  which  shaU 
be  easily  adapted  to  any  instrument  in  which  tt 
is  wished  to  use  them.  But  it  is  further  to  be 
observed,  that  this  difficulty  ia  provided  for  by 
these  acts,  by  which  it  is  enacted,  thai '  say 
deed  or  part  of  a  deed  which  shaU  &il  to  take 
efl^ect  by  virtue  of  this  act,  shall  nevertheless  be 
as  valid  and  eflfectual,  and  shall  bind  the  parties 
thereto,  so  far  as  the  rules  of  law  and  equity 
will  permit,  as  if  this  act  had  not  been  made.' 
Under  this  provision,  therefore,  the  deed  coedd 
not  fail  in  operation,  because  the  worda  nsed 
would  have  an  independent  meaning  given  te 
them,  and  if  there  waa  an  intention  diacoveiabk 
in  the  deed  to  adopt  the  form  in  the  act,  a 
court  of  equity  would,  no  doubt  carry  this  in- 
tention into  effect,  if  applied  to. 

"  These  are  the  objections  which  have  been 
urged  to  these  acts,  for  the  editor  cannot  eon- 
sider  it  to  be  in  itsetf  an  objection  that  th^ 
proceed  on  a  new  and  untried  principle. 

"This  may  be  a  goodolgection  if  the  piiaciple 
be  a  bad  one,  but  if  this  cannot  be  proved,  it  is 
surely  no  real  objection.  Neither  will  convey- 
ancers be  deterred  from  adcmtin^  these  acts  by 
their  having  received,  in  the  nrst  mstanoe,  some 
opposition.  It  is  quite  ^ne  diat  this  does  not 
prove  them  to  be  good  or  aafe  mcasoree,  bat 
neither  does  it  prove  them  bad  or  unsafe.  Tber 
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sbmadbeiiidgedbjUiBuriftcnlt.  Tkm»wko 
appfove  of  mm  have  no  riglil  to  object  le  op- 
positioii^  or  even  to  ridicule ;  but  the  queatien 
18,  whether  tbe  meituiee  are  JMStly  eatided  to 
either?  It  moat  alao  be  remembered,  thi^ 
many  ecmfeyancera  of  high  dberacter  have  re- 
coDDineBded  pkne  aooMwhat  eiiailar,  aneng 
wHom  may  be  mentioned  the  lale  Mr«Biiller 
and  the  late  Mr.  TfrnSiL*' 

Mr.  Stewart  next  brie%  atat«8  the  ad^ 
vantagea  which  it  afppettrs  to  him  mny  be 
obtaircd  from  thtae  acta* 

**  1.  They  will  greatly  save  the  time  and  la- 
bour of  the  practitioner^  and  this  is  a  real  saving 
of  money. 

"2.  Thief  will  establish,  when  they  are 
adopted,  settled  forma  which  will  at  once  be 
recognised  and  understood  by  all,  and  thus  aa- 
siflt  in  rendering  the  practice  of  conveyancing, 
to  a  great  extent,  uniform,  which  is  now  fluc- 
tuating and  variable,  more  especially  in  the 
provinces,  where  so  Urge  a  part  of  conveyanc- 
ing busineas  is  transacted. 

"  3.  Thev  will  render  legal  instruments  com- 
mg  under  their  operation,  less  liable  to  mistake 
or  error  from  defective  cdpyiag  or  oviisaiona. 

"4.  By  laeeening  the  evpenaes*  these  aefts 
will  greatly  facilitate  the  alienation  of  propeaty, 
not  so  much  in  the  particular  transactiona  as 
in  aU  subeeauent  dealings  with  respect  to  it 

"These  observations  are  intended  to  apply 
not  only  to  the  acts  already  passed,  but  to 
Bimilar  aets  having  a  more  extensive  operation^ 
which  should  inelade  aU  other  common  foarms 
b  conveyancings  more  especially,  thoee  in  mort- 
gages, settlements^  andwiU^bc^  of  reaji.  andi 
personal  property^  to  all  of  which  the  plan 
seems  pecuUwly  appEcable." 

We  are  looking  wi^  some  anitiety  iw 
these  new  bills,  and  particularly  for  the 
clauses  in  which  Aie  subject  of  remunera- 
tion will  be  dealt  with..  Power  ahocikl  at 
all  events  be  givea  to  the  Lord  Chanoelkir 
and  the  Matter  ef  the  RoUs,  to  mafee  ndea. 
and  regulations  under  which  the  tMiiiig 
officers  may  mate  md'  vmUrem  a^lowaaces 
which,  we  presume,  can  alone  fulfil  the  ini- 
tention,  (as  expressed  in  the  aets  of  last 
session,)  of  estimating  as  well  the  re^ponsi- 
hilUy  incurred  as  the  skill  and  labour  em- 
ployed ;  and  the  Masters  should  be  autho- 
rised to  make  all  just  and  reasonable 
allowances  accesdiag  te  the  difficttltv  and 
importance  of  the  basitiess  tvaasactea,  and 
the  vnlue  of  tlie  property  in*  question. 

NOTES  ON  EQUITY. 

CRKDITOb's    SDITS.  —  PLAINTlTP's    SfOBT 
TO  UACT  COVTRIBOTIOM  FOB  BXPBliaBS. 

The  language  of  decrees  in  administra- 
tion suits  is,  that  *<  such  creditors,  not  par- 
tiesy  as  shall  come  in  before  the  MaUer  to 


*prope  *eii^<deUiSrafB»  heSkretSmj  tbafl  Be 
adarittcd  cnsdilDrs,  to  eftntribute  to  the 
pkHniaA  dicar  propartkm  ei!  the  expeBaes 
of  the  BMitto  be  settled  hf  Urn  Master.'* 
Upon  .thi&  directiM,  the  Master  ei  the 
Aolls»  Lord  Giffordt  in  Zeekm$»  v^.  JSpw 
zmp*  saUk  ^  i  do  not  iwiieve  that  these  is 
any  iBstaBcai  ef  s«eh  oontribBtie»  betng 
aetuaUj  required.  Eadi  eredkor  pays  the 
expenses  inciiftsnt  te  die  preef  of  nis  amn, 
debty.aiMl  he  usually  pays  netbmg  more." 

This  amounta'to  no  mere  tbra  this^-* 
that^so  £ur  as  Lord  Giffiurd's  information 
exteadedy  ceatvibsition  had  not  been  tB^ 
sisted  upon.  Case«,  however,  do  occa- 
sionallv  occur  in  which  the  demsAd  is  made 
from  those  who»  not  being  parties,  hvr^  : 
derived  benefit  from  the  suit. 

In  SharOey  v.  Sdi^  the  Vipe-ChaB-. 
celbr  held  that, ''  uiUeas  die  pbJBtiff  otUi 
for  oontributioQ  before  a  creditor  is  aib- 
mitted  under  the  decree,  he  waives  aU 
claim  to  such  contributiea»'* 

The  p]aintiff*s  solicitor,  aocBrdingly.iB 
practice  uniformly  takes  care  to  stipulate 
for  contribution  befbr^e  any  creditor  is  ad^ 
miUed  to  bav^  the  benefit  of  the  decree* 
In  a  late  case,  Thunrnmn  ▼•  Ccop^r;"  where 
the  decree  eontained  the  OMud  ilireotioo, 
that  all  persoaa  coming  in  te  prove,  not 
being  parties  to  the  suit,  should  coatribater 
and  where  it  appeared  that  certain  persons 
so  coming  in  to. prove,  gave  the  plain  tiff  an 
undertaking  for  contribution,  it  afterwards 
turned  out  that  the  fund  was  insufficient  to 
pay  the  plaintiff  his  costs ;  whereupon  he 
presented  his  petitioor  praying  that  the 
persons  in  (yaeetien  should  be  directed  te* 
pay  their  peoportion  of  the  expenses  of  the 
suit,  upon  the  principle  that  as  they  liad 
had  the  benefit  of  the  suit  they  ehmild 
contribute  to  the  expenses  of  the  plaintiff!. 

The  Vice-chancellor  Knight  Bruce  was 
apparently  not  disposed  to  rest  his  decisiaa 
on  the  stipulation  or  uBdertakiog  te  cob* 
trihtttieB.  He  went  opoa  the  reasMi  and 
equity  of  the  thing  itself  "  It  couW  not 
be  just,"  he  said, «'  that  in  a  suit  instituted 
for  the  benefit  of  all  the  creditors,  one 
alone  shouki  bear  the  burden  when  others 
have  had  the  benefit.  He  dki  not  decide 
whether  the  case  was  within  the  precise 
literal  sense  of  the  expression  In  the  de- 
cree ;  but  the  general  principle  was,  that 
where  the  suit  appeared  to  have  been  pro- 
perly instituted,  and  the  fund  to  be  ad- 
ministered was  insufficient  to  pay  the 
plaintiff  his  costs,  those  who  Jiad  come  io 


•  1  Rubs.  12.    ^  5  Madd.  447.    «  2  CoU.  87. 
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aad  recehred  a  benefit  under  tUe  decree 
must  contribute  to  make  good  that  lost 
wfaidi  the  plaintiff  had  borne  on  bdialf  of 
an.  tibe  creditors.  The  division  of  the 
costs  must  be  in  proportion  to  the  amount 
pvo?ed  jreoeived/ 

'.  We  maj  therefore  infer  that  an  express 
stipulation  for  contribution  ia  unnecessar j, 
and  that  the  neglect  of  a  positive  call  for 
contribution  will  not  be  construed  a  waiver 
of  the  claim  in  a  case  where  the  claim  on 
its -own  merits  is  well  founded. 


THE  CHARITABLE  TRUSTS  BILL. 


It  is  much  to  be  regretted  that  this  bill 
has  not  been  confined  to  the  useful  object 
of  regulating  and  superintending  the  smaller 
dass  of  charities,  regarding  which  it  is.sup- 
posed  no  effectual  redress  could  be  obtained 
m^Cbancery,  on  account  of  the  unavoidably 
large  amount  of  costs  in  that  court.  The 
.bill  comprehends  three  distinct  classes  of 
powers  and  duties  c—lst.  Those  which  af- 
t  feat  all  i^ari4aes.  2nd]y,  Those  limited  to 
•charities  of  an  income  not  exceediag  lO^A 
a-year^r  drdh^,  Those  which  relate  to  cha- 
rities vested  m  taumicipal  corporations. 

In  the  number  of  the  Edinburgh  Re- 
View  which  has  just  been  pub]ished>  we  find 
an  able  article  on  the  powers  proposed  to 
bfl  conferred  on  the  commisttoners :—  ^ 

^  They  are  such  as  no  £nf;ljBh  coort,  indeed, 
such  as  no  English  sovereign,  has  ever  pos- 
eemd.  The  bill  is  a  step  in  centralization,  as 
,  flfmch  in  advance  of  the  roor  Law  Amendment 
'  Act,  as  that  act  was  in  advance  of  all  that  had 
been  done  before.  That  act  created  about  suc- 
iieen  thousand  guardians;  but  it  carefully  ex- 
cluded the  commissioners  from  any  shafe  in 
their  nomination.  The  chaiity  commissioners 
are  themselves  to  nominate,  Iney  will  probably 
appoint  several  hundred  trusteed  every  year. 
In  the  course  of  a  few  years  all  the  trustees  of 
chfrrities  under  one  hundred  pounds  a-year,  and 
of  ihe  municipal  charities,  will  be  their  nomi- 
hees.  And  whether  appointed  by  them  or  not, 
th^  whole  body  will  be  under  their  control. 
They  may  harass  them  by  inquiries,  annoy 
them  by  regulations,  censure  tnem  by  their 
reports;  or.  On  the  other  hand,  assist  tnem  ixi 
their  prospective  arrangements,  and  sanction 
th^ir  past  conduct." 

To  defend  such  extraordinary  powers^  it 
roust  be  shown,  saya  the  reviewer,  first, 
that  they  are  necessary,  or  at  least  clearly 
aind  Undeniably  expedient;  and  secondly^ 
that  the  commissioners '  to  whom  thev  are 
to  be  confided,  are  likely  to  be  properly  se- 
lected, and  when  selected,  adequately  con- 
trolled.   The  writer  thus  proceeds  :-^ 

'  It  cannot  be  said  that  any  of  their  general 


powers  are  absolutely  necessary ;  and  we  are 
mcUned  to  doubt  whether  all  of  them  ai«  ex- 
pedient. 

"The  two  first  powers,  those  to  antliorise 
the  selling,  mortgagmg,  exchanging,  and  leas- 
ing all  charity  lands,  and  the  compromiee  of 
all  suits,  might  unquestionahly,  in  the  hands  of 
corrupt,  or  merely  careless,  comnusnooer^  be 
the  means  of  nearly  unlimited  jobbing.  Under 
the.  first  .they,  may  authorise  almost  any  nse 
whatever  to  pe  made  of  the  charity  property. 
It  may  be  thrbwn  into  a  park,  or  removed  oat 
of  sight,  or  converted  inm  money,  or  lea  to  a 
friend;  and,  a^  evory  transaction  which  thej 
sanction  is  to  be  valid  at  law  and  in  equi^, 
there  will  be  no  means  of  correcting  thor  errors. 
Under  the  second  power  they  may  screen  any 
amount  of  fraud  or  misconduct.  They  are 
empowered  to  put  a  final  bar  to  all  actions  and 
daimsonthepaTtofa<<harit5r.  l^edonoCsaj 
that  these  powers  Ofight  not,  in  the  nresent 
state  of  public  moralitjr,  to  be  given;  bvt  we 
venture  to  afiirm,  that  if  such  powers  Had  been 
granted  a  hundred  years  ago,  or  perhaps  fifty 
years  ago,  very  litUe  land  woeld  now  be  in  the 
hands  of  chanties.'' 

The  powers  given  to  ^  coramistioocra 
ov«r  diavities  not  exeeeding^  1601  iKjrear, 
are  dictatorial.  But  the  revtewcr^admiia 
that  this  is  a  ease  ior  a  ^ksmmMp^  *  To 
pass  one  of  these  charitiea  throu^  aif  ex- 
pensive court  is  to  ruin  it.  All  fiwtbs  are 
expensive;  therefore  the  pirocmii^t  be 
summary.  .All  inquiries  carried  On  from  a 
'  distance  are  expensive ;  therefore  the  tri- 
bunal mustbe  local.  All  appeak  are  ex- 
pensive; thereCbre  its  senSeoce  muss  be 
decisive.  From  these  proniBes  the  powers 
given  to  the  conimisiMMierfr  are  logkalty 
infetred.* 

The  writer  next  proceeds  to  t]\e  powers 
conferred  with  respect  to  mumapal  ckari- 
ties ;  and  he  fears  that  oa  the:  wHole  a 
balatee  of  laconveaience  will  be  tbo  re- 
suit:— 

''The  47^  section  enables  the  eocentesonen 
to  interfere,  if  ten  freeholderB  eompfadn  not  of 
any  actual  a}>use,  but  that  an  impattia!  adminh- 
tration  of  the  trust  is  not  secured.  H,  fifr  in- 
stance,  there  are  thirteen  trustees,  ten  Times 
and  three  Whigs,  some  electiotteeri<%^Mfean, 
or  some  attorney,  anxious,  fike  Oil  Shuit  pew 
lebien  des peutvrts,  may  nse  teahdoseholders  as 
his  puppets  to  suppoH  a  compisint  eT^attiaUty. 
He  will  try  to  allow  that  Tfl^yold  wooMn  are 
better  altended  fee  thm  Whig  61(1  womett;  or 
that  a  Tory  pauper  has  been  made  porter,  and 
a  Whig  pauper  dismissed ;  and  he  w'dljMopose 
seven  Whigs  as  additional  ftuMeea- '  The  ex- 
isting trustees  will  fiffhi;  every  (tese  <of  soppoeed 
partialky.  andthey'Will  mahttltin'tha^  eten  if 
additional  tilistees  are  to  to  i^>pointfed«>  those 
proposed  are  the  very  worst  that  cdeAd-  he  se- 
lected ;  that  they  are  men  of  ittelfsiQiliB' habits, 
worse  morals,  arid  gr68«f  cod^mation;  The 
prop(*ed  tmsSees '  W4H^  dtttrnxf^-^  tsSl  eppor- 
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toiuty  to  defend  tbeirchanetera.  The  queetkm 
whether  A^B.,  C.Dn  E.  F.,  Q.  H.,  J.  K.,  and 
L.  M.f  are  or  are  not  men  of  sound  opinions,  or 
irreproachable  behaviour,  will  become  a  party 
contest.  Hosts  of  witnesses  will  depose  on 
each  side,  and  the  peace  of  the  borough  will  be 
disturbed  for  years." 

Such  is  the  view  taken  by  a  joum^ 
which  has  always  been  an  advocate  of  popu- 
lar measures  both  of  political  and  law  re- 
form ;  and  the  objections  thus  stated 
entitled  to  serious  consideration. 


NEW  BILLS  IN  PARLL/IMENT. 


BANKRUPTCY  AND   INSOLVENCY. 


This  biU,  introdueed  by  Mr.  Hawes,  Mr. 
Ma«tennan,  and  Mr.  Wynn  Ellis,  "  to  amend 
the  Lau)  reltUtng  to  Bankruptcy  and  Ineoheneyt* 
recitea  that  it  is  expedient  to  amend  the  laws  re* 
lating  to  bankruptcy  and  insolvency,  with  a 
view  to  afford  to  creditors  f^reater  protection 
against  fraud  and  wilful  extravagance  [than 
tfiey  now  possess.]  It  is  therefore  proposed  to 
enact  as  follows : — 

1.  Laws  at  vaiiaBeeYnth  this  aotiepealed. 

2.  Act  to  be  eoBstmed  benefidally  for  cre- 
ditors. 

3.  loterpretadon  danse. 

4.  That  a  creditor  beio^  desirous  of  having  a 
trader  summoned  aeoordina  to  the  provisions 
of  the  act  passed  in  the  sixth  year  of  the  reign 
of  her  present  Majesty,  intituled,  "An  act  for  the 
Amendment  of  the  Law  of  Bsakruptey,"  or  of 
ifaia  act,  may  instead  of  personalty  serving  such 
trader  with  an  account  in  writina  of  the  particu* 
lars  of  such  creditor's  demand  with  a  notice 
thiereunder,  requiringimmediate  oayment  there- 
of, in  the  form  specined  in  the  scnedule  (A.  No. 
2,)  to  the  said  act  for  the  amendment  of  the 
Law  of  Bankruptcy,  serve  such  trader  with  an 
account  ia  writing  of  the  paiticulars  of  such 
creditor's  demand,  with  a  notice  thereunto,  re- 
quiring immediate  pavment  thereof,  conforming 
substantiallv  with  tne  form  specified  in  the 
sehadiile,  (A.)  toihis  act. 

5.  That  any  such  account  and  notice,  and 
any  aummons  to  be  issued  as  heranafter  liien- 
fiimed,  may  be  served  either  bv  acoi^  thereof 
being  delivered personsJly  totbe  trader,  or l^a 
copy  thereof  h&na  sent  by  the  post  addressed 
to  the  trader  at  his  pkce  of  business  or  resi- 
dency or  then  last  known  w  usual  place  of 
buaiaesa  or  residence  in  Engknd,  as  described 
in  such  notice. 

6.  That  whenever  any  creditor  shall  be  de- 
sirous of  sending  any  such  account  and  notice 
or  summons  by  the  post,  he  shall,  by  himself 
or  his  agent,  deliver,  between  the  hours  of  nine 
in  the  forenoon  and  two  in  the  afternoon,  to  the 
postmaster  of  any  post-office  where  letters  may, 
according  to  the  regulations  from  time  to  time 
made  by  the  Postmaster-General,  be  registered, 
such  account  and  notice  or  summons^  as  a 


letter  duly  addressed,  to  be  registered  for  4ie 
purposes  of  this  act,  and  give  notice  to  such 
postmaster  that  such  letter  is  to  be  sent  pur* 
suantto  tills  act;  and  such  postmaster  ahall 
thereupon,  in  the  rwistry  of  such  letter,  make 
a  special  note  of  such  notice  having  beoi  given. 

7.  That  after  the  delivery  through  the  post  of 
any  such  registered  account  and  notice  or.  sum- 
mons, the  receipt  which  shall,  according  tp^tiia 
regulations  from  time  to  time  made  by  the 
Postmaster-General  in  that  behalf,  be  fpveaby 
the  person  to  whom  tiie  same  shall  have  been 
delivered,  shall,  on  tiie  application  of  the  cre- 
ditor who  shall  have  sent  the  same  and  shkH 
have  given  such  notice,  or  his  agent,.and  on 
payment  of  thesum  of  be  given 
up  to  him  by  the  postmaster  having  the  cmrtody 
thereof. 

8.  That  such  recapt,  if  signed  by  the  trader 
to  whom  such  account  and  notice  or  summooe 
shall  have  been  so  addressed,  shaS  be  conda- 
sive  evidence  of  his  having  been  served  with  tiM 
same;  and  if  signed  by  the  wife  or  one  of  the 
family,  or  a  clerk,  servant  or  inmate  of  sodi 
trader,  shall  be.  evidence  of  his  having  hesa 
served  witii  the  same,if  the  court  shall  be  satis* 
fied  that  such  account  and  notice  or  summons 
shidl  have  come  to  the  hands  of  such  trader. 

9.  Form  of  affidavit  iubstituted  for  the  fonn 
in  5  &  6  Vict  c.  132,  schedule  (A.  No.  1.) 
,  10.  That  whenever,  upon  the  appearanes  of 
any  trader  upon  any  such  summons^-  he  dnU 
remse  to  admit  the  demand  or  some  paltlhMe* 
of,  and  shall  make  or  offer  to  make:  a  deposition 
in  the  form  specified  in  the  schedule  (B.  No* 
9)  to  the  ssid  act  for  tiie  amendment  of  tha  lltw 
of  bankruptcy,  that  he  believee  he  has  agood 
defouoe  to  the  demand,  or  so  much  thereof  as 
he  has  not  admitted,  it  shall  be  lawful  foflr  the 
court  to  require  such  trader,  tn  addition  to,  or, 
if  the  court  shall  so  think  fit,  m  lieu  of,  ^ 
malting  such  deposition  to  satisfy  the  court  D^ 
other  means,  and  on  a  private  examination  u 
the  court  shall  tiiink  fit,  that  he  has  a  gooddo* 
fence  to  such  demand,  or  to  so  much  thereof  as 
he  has  not  admitted,  or  to  some  and  what  .part 
thereof;  and  in  case  he  shall  fail  to  satisfy  the 
court  that  he  has  a  good  defeiice.  to  the  whda 
of.  such  demsnd,  or  to  so  mueh  thersof  as  he 
has  not  admitted,  then,  as  to  the  demand  or  the 
part  tiiereof  (as  the  case  may  be)  in  respe^ 
whereof  he  shall  so  foil,  the  court  may  proceed 
as  in  eases  in  which  a  demand  is  not,  as  to  any 
imrt  tiiereof,  admitted,  and  such  deposit;ion  is 
not  made.  ^    .  n 

n.  That  if  any  trader  so  summoned  shaU 
not  come  before  the  court  at  the  time  app<NntM 
(hanng  no  lawful  impediment  made  kn^wn  to 
and  proved  to  the  satisfoctioii  of  tiie  court  at 
such  time  and  allowed,)  or  if  on  his  qipesranBe 
to  such  summons,  or  at  any  enlargemenlor  ■* 
joumoMnt  tiienof,  (aa  tiie  case  may  bep  he  ahaU 
admit  the  demand  or  any  part  thereofp  or  foil  to 
satisfy  the  court  in  manner  hereinbefors  msn* 
tioned  that  he  has  a  good  defence  to  tlM  whole 
of  the  demand,  it  shSl  be  lawful  for  the  eourt 
(not  less  than  fourteen  days  from  tiie  day.  of 
the  service  of  the  account  and  notice,  as  ap. 
peering  by  the  affidavit  filed  as  aforsssid,  hav» 
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ovMagsatiifiad  m  to  tboTtlidityoftfcMde. 
BMDd  or  9af  part  theieof,  «mI  bb  pivof  being 
gi«iii«tftlHaanrioe«f  sttchsamnaiii^  loifeM 
ran  to  floae  pemm  or  penoM  to  be 
kibjrtlM  cradiftv,  aad  loM  i^iorod  by 


U.  TlMpertontowbom.8Dek««araDtiBad- 
opowend  Id  enter  tbe  lander'e  pn*' 
J  and  ike  ebax^  of  his  gsods. 

18.  That  tfae  pefecn  «r  peraone  to  i^kum 
«ii7  endi  wsmut  ahail  be  aodraeied,  rinU  osd 
kimiilf  may  eoBtiQiie  in  eurii  ebanp^e,  and  in 
Iffl  ther  f  MUBtfj  «ct  by  viitne  of  encsh  wMwmt 
M  hatimk/n  pr«ridod»  «ntQ  tfae  iiftoeotk 
diy  IneltiBive  from  the  day  of  appearanoa  named 
injBub  anmmoM,  4ir  until  snob  later diq^  in- 
duaive  as  mav  from  time  to  time,  on  tho  appU- 
oftkni  of  ancii  creditor,  be  appointed  by  the 
oonrt  in  that  behalf,  nnleae  anch  trader  efaaU 
baiore  audi  daypay  or  aecmre  or  compound,  to 
tlM  antiaftMtnai  of  each  creditor,  lordM  demand, 
or  have  wtUmd,  with  tiao  anretieB  to  ba  a|^ 
proved  by  the  conrt,  into  m  bond  in  a  auifident 
penalty,  conditioned  for  the  payment  of  such 
am  aa^aliii  be  veoovared  in  any  action  already 
•r  ttHvaaftar  to  be  bnanght  for  tfae  mcovery  of 
aucfa  dwnaiidj  and  of  the  costa  to  be  given  in 
such  acAioD,  and  in  ouch  caac,  until  the  timei  at 
which  the  peraon  to  whom  each  warrant  afadl 
be  nddreaaedy  aball  be  aerved  vatih  notice  of  the 
tmoi  having  named  a  dav  on  which  auch  war^ 
iMH  afaaihcaaBe  to  be  in  «>rce* 

Uk  Btfwar  to  the  court  to  extend  or  linDt 
■ndiperiod. 

1  &  "Huit  in  every  caae  of  a  fiat  in  bankruptcy 
iaaued  after  the  commencement  of  thie  act, 
■gainat  any  txvder  on  his  own  petition,  the 
oonrt  dMdl,  on  liia  bang  declared  banknipt, 
mointneoUcitflrtoproaecute  auch  fiat,  who 
anaUfroaeoute  the  same  until  a  creditor'a  aa- 
aignee  diall  have  been  appointed  under  auch 
fiat,  and  aome  other  solicitor  have  been  retained 
1^  him;  and  the  solicitor  so  appointed  by  the 
eourt  ahall,  so  far  as  circumstances  may  permit, 
act  and  have  the  aame  authority,  rights  and 
vsmedieaasif  he  had  been  appointed  by  an  aa» 
oignee  under  aiioh  fiat. 

16.  Coort  may  withliold  protection  from  an- 

If.  That  if  any  bankrupt  or  inaolvent  to 
whom  protection  from  arrest  shall  have  been 
gvantsd,  shall  at  any  time  fiul  to  satisfy  the 
eourt  that  his  bankruptcy  or  insohtmcy  has 
arisen  otherwise  than  from  fraud,  gamohng, 
wilfel  miaooadnct,  or  extravagance ;  or  If  it 
ahall  appear  to  the  oourt  that  any  bai^arupt  or 
ined vent  has  not  discovered  all  his  real  or  per. 
aowd  estate,  and  to  whom,  upon  what  con- 
aidaralion,  and  when  he  disposed  of,  assigned, 
cfr  tvanaferred  any  part  of  auch  estate;  and  all 
bodss,  papers,  nod  writings  relating  thereto ; 
«rif  iie  shall  not  deliver  up  to  or  according  to 
the  order  of  the  court,  all  each  estate  and  all 
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vent  flhaU  have  vamoved,  conceded,  or  em- 
boaaled  any  pot  of  his  eatate,  or  any  boofc^ 
panera,  or  writings  rdating  tiiereto^  or  to  any 
efaiatmaactiena;  or  if  it  dudl  appear  to  the 
oonrt  tinrt  any  bankrupt  or  flMdvent  haevritlixn 
dnreemoHlihs  before  the  dale  of  the  fiait  or  tfae 
filmjl^  of  hia  petition  for  proteclian  in  coBfeem- 
plation  of  bankruptcy  or  insolvency,  or  hmpg 
m  insolvent  drcumstances,  voluntarily  paid, 
oonvetyed,  assigned,  transferred,  charged,  de» 
livued  OF made^ver  any  gooda  or  real  eetale 
whsisuinu,  to  or  fortlie  uae  benefit  or  advmi- 
tage  of  any  erediler  or  any  |Mraen  who  ie  er 
may  be  liable  as  surety  for  such  bankrupt  or  in- 
solvent: or  if  It  dudl  appear  to  the  court  that 
any  bai^urupt  or  inadvent  haa,  in  confteenpla- 
tion  of  bankruptcy  or  inaolvency,  destroyed, 
dtered*  mutilated,  or  falsified  any  of  hia  books, 
papers,  writings,  or  aecuritiea,  or  made  or  been 
pory  tothe  maUng  ofanyMseor  teadnlent 
entry  in  any  book  of  accoonts  or  othar  doen* 
ment,  withintent  to  midead  or  defraud  his  cre- 
ditors, or  if  it  shall  appear  to  the  court  that 
any  baidmipt  or  inaolvent  has,  widnn  three 
moothanext  pieeeding  hia  budEvuplcy  or  i»- 
aolveaoy, 'Under  the  li^  eokmraad  pwitawee 
of  earrying  on  buaineaa  and  dealing  in  the  or- 
dinary course  of  trade,  obtained  on  credit  from 
any  peraon  any  goods  wMi  intent  to  defraadthe 
owner  thereof,  or  has  within  andi  time,  witfi 
such  intent,  removed,  ooneeded^or  disponed  of 
any  gooda  ao  obtained,  knowing  them  to  have 
been  so  obtained ;  then  and  in  any  or  eitfaer  of 
auch  caaes  the  court  ahafi  loidis  haraby le^uiKd 
thereupon  to  withdraw  its  proteciisn  haia.  nr- 
reet  from  such  bankrupt  or  inaolvent. 

le .  Assignees  and  ereifitora  who  have  proved* 
to  be  deen^  Judgment  creditors,  and  the  court 
to  grant  certincatoi  aceordiBgly. 

19.  Sudi  eeitificatos  to  have  the  efect  of 
judgments. 

30.  Execution  on  cnrlificates  granted  to  as* 
dgnees  to  be  issued  by  the  assignees  for  tfae 
time  being* 

21.  Exeoution  on  certmcatea  not  "to  lasoe 
against  the  body  of  any  bankrupt  or  insolvent 
whilst  entidbd  to -protection  firom  arrest. 

22.  Release  from  arreslnnder  any  certncate, 
to  be  granted  only  by  te  coort  which  ginnted 
^e  certificate. 

23.  Pay,  half-pay,  and  pendena  of  bai&xupfea 
fo  he  amdiceble  for  tfae  benefit  of  creditors. 

24*  Coala  of  proacculione  of  bankrupta  may 
bo  paid  outof 'Secratary  of  Bankmpis'  FmuL^ 

The  foUowmg  clauses  for  registerimg  BiUt 
of  Sale,  are  important :— > 

26.  Thsitamemoridofanybiliofsalewldch 
shall,  irfker  the  commenoement  of  thia  act,  be 
made  or  executed  by  any  person,  may  at  any 
time,  within  twenty-one  okys  next  after  the 
making  or  executinff  thereof;  be  regiaieied  as 
herdnirter  proi4ded! 
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firmad  before  a  judge  of  one  of  faer  Majeetjr^sl  33.  Notice  by  adrertisement  to  be  giren  of 
ecmrts  of  kw  «l  Weetoiuiater,  or  a  commiseioaer  application  for  such  warrants,  and  appointment 
duljaytlfeoniedtetidceaffidavitaaBd  affirmations  of  officii  assignees. 


in  cither  of  &e  said  coarts,  or  a  liaslcr  Bztra- 
ordinarf  ia  tin  High  Court  of  Chancery,  or  be- 
fore the  senior  Master,  [of  the  Comiaoa  Pleas] 
or  hifr  dqraly,  which  oath  or  affinoation  they  are 
hereby  respectively  empowered  to  adBciiaister, 
proi«  the  signing  of  8«d&  memofial,  sad-  the 
coDeosri^n,  nd  the  tine  of  tfce  eKsention  of 
8«ch  bill  of  sale;  and  the  sidd  senior  Master  or 
his  deputy  shall  write  and  bigp  a  certificate 
thareor  on  every  sadi  memoiial. 

87»    Contente  of  memorial. 

28.  l%at  such  Master  aball  be  allowed  for 
ezamiBBig,  entering,  and  filiag  eivarv  sacli  me 
morial,  and  writing  and  signing  sucn  oertifioate 
iheraaf,  the  swn  of  seven  shillings  and  no 
nMire;  and  for  every  search  of  sach  register, 
Cfae  smn  of  oae  shHhng  and  no  mote;  and  for 
every  taspectiaa  of  any  sadh  measorial»  the 
anm  of  siapeaoe  and  no  move. 

^.  That  efcry  soch  bill  of  sale,  whereaf  a 
memorial  ahall  not,  within  eac4i  twenty-one 
daya,  have  been  ao  registered,  shall,  after  sach 
^weniky-one  days,  be  wholly  invalid  against  the 
claims  of  such  ef  the  psrsone  being,  at  or  after 
Hie  making  or  execution  theveof,  creditors  of 
titt  pesson  who  shall  have  madeoreseealed' 
ihn earns,  as  eball-not  be  parties  or  privisS|  or 
have  assented  thereto. 


34.  That  the  coste  and  cTpensesof  and  con- 
sequent on  the  applying  for,  issoing  and  ae^g 
under  any  warrant  usued  under  the  authority 
of  this  act,  shall  be  paid  and  satisfied  as  the 
eoact  shall  direct. 


NOTICES  OF  NEW  BOOKS. 


Treatise  on  the  Loud  of  Evidence,  fn^in* 
dpeUfy  with  reference  io  the  Practice  of 
the  Court  of  Chancery  and  in  the  Mae* 
ter^s  Offices.  Second  Edition:  com- 
prising the  Orders  of  the  8th  of  May^ 
1845,  ar^  the  latest  Statutory  Enact" 
ments  relating  to  Evidence,  By  John 
Tamlyn,  Esq  ,  of  Gray's  Ion,  Barrister 
at  Law.  London  :  BerniingftCo.,  Fleet 
Street.    1846.     Pp.886. 


The  followiog  clauses  as  to  the  administra- 
tion of  the  sieds  of  i2eeasM?  tndem,  require 


30.  That  whenever  any  trader  shall  die,  wd 
no  legal  personal  representetive  shall  within  one 
montn  alter  his  dying  be  constitut8(L  it  shall 
be  lawful  lor  any  creditor  of  such  traasr»  whose 
debt  shall  amount  to  Mv^  pounds  or  upwards, 
or  for  any  two  of  saeh  creditors  whose  debte 
shall  amount  together  to  seventy-five  pounds 
or  upwards,  or  for  any  three  or  more  of  such 
crediton  whose  debte  shall  amount  together  to 
one  bundled  pounds  or  upwards,  to  apply  to 
the  court  for  such  warrant  as  hereinafter  men- 
tioned; and  on  the  court  bein^  satisfied  of 
such  trader  having  depiurted  this  life  one  month 
or  more  before  such  application,  and  of  there 
not  having  been,  previously  te  the  making  of 
such  applicaUon,  any  l^fl^  pereonal  represeatar 
tive  of  such  trader  constitute^  and  of  the. 
validity  of  such  debt  or  debts,  and  of  an  account 
and  notice  requiring  payment  of  the  same, 
liaving  been  left  at  the  then  last  known  or 
most  usual  place  of  business  or  residence  ia 
England,  of^snch  trader,  it  shall  be  lawful  for 
the  court  to  issue  a  warrant  in  the  fonnspsci^ 
fied  in  schedule  (D.)  to  tiiis  act  to  some  person 
or  persons  to  be  named  by  such  creditor,  and 
to  oe  approved  by  the  court. 

31.  Hie  persons  to  whom  such  warrante  are 
addressed,  empowered  to  take  charge  of  the 
goods  of  such  treden. 

32.  If  a  legal  personal  representative  of  such 
deceased  trader  not  constituted  within  twelve 
months,  an  official  assignee  may  be  appointed, 
who  may  take  out  administration,  ana  proceed 
as  under  a  fiat. 


TflBiaw.of  eivideneeis  so  important  to 
'every  lawyer,  that  works  affording  any  ne^ 
of  views,  or  placing  in  any  new  light,  or  sug- 
gesting any  n^w  application  of  its  principles 
and  details,  cannot  fall  to  be  favourably  i e- 
caiv^  N9twUtM»t«a<luig  the  laarned  and 
compreheDstre  Ubeurs  of  Slarkie  «Dd 
PtM^  Ofi  Evidence,  and  cf  Selwyn, 
Roscoe,  Stephens,  and  others  on  the  Law 
of  Nisi  Prius,  we  welcome  Mr.  Tamlyn's 
book^  which  is  distinguished  from  his  pie- 
decessors,  inasmuch  as  he  treats  peculiarly 
of  evidence  in  refereaoe  to  the  praetke  in 
the  domi  of  Chas^eery.  Tiiis  is  a  new  ap- 
plication of  the  rules  of  ^idence,  and  we 
^Voceed  to  acquaint  our  readers  with  the 
scope  of  the  work  and  the  manner  ot  its 
execution,  in  order  that  our  readers  may 
themselves,  judge  of  its  practical  utility. 

Mr.  Tamlyn,  in  carrying  his  design  into 
efieot,  has  diHgeatly  esaaiined  the  Equity 
Reports,  andcoUected  all  the  points  of  evi- 
dence within  the  scope  of  his  plan ;  con- 
densing the  resuk  into  as  small  a  cdm^ass 
as  possible ;  and,  in  many  instances,  ax- 
tractinig  the  opinions  cf  the  judee,  both  on 
the  principle  and  practices  In  the  progrMff 
of  &e  work  he  has  itko  ittvestigated  the 
reports  of  the  courts  of  common  law  and 
of  the  ecdestastical  courts,  especially  such 
of  the  latter  as  relate  to  probate  of  wills, 
and  has  made  due  research  into  the  de- 
cisions of  the  Privy  Council  and  the  House 
of  Lords. 

The  (blldwing  statement  will  Aiovr  the 
important  siAjects  comprehended  in  the 
work,  and  the  arrangement  of  his  materials 
which  Mr.  Taoalyii  hm  adopted :— 
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I.  The  answer. 

3.  Production  of  doctnnents  :-* Documents 
mentioned  in  the  plaintiff's  bill;  documents 
mentioned  in  the  aefendants's  answer;  privi- 
leged conespondence  and  communications. 

3.  Examination  of  witnesses :— Solicitor  and 
client,  privileged  communications ;  commission 
to  examine  witnesses  abroad ;  examination  of  a 
witness  de  bene  esse ;  examination  of  parties ; 
examinatibns  vied  voce ;  bills  and  exammations 
m  perpetuam  ret  memoriam, 

4.  Examinations  of  witnesses  and  evidence 
after  decree. 

5.  Competency  and  credit. 

6.  Deeos.  books,  entries  and  documentary 
evidence. 

7.  Pedigrees,  declarations,  customs,  tra- 
ditions, manors. 

8.  'nthes. 

9.  Marriages,  births,  deaths. 

10.  Trial  at  law. 

II.  Mortgage. 

12.  Bankruptcy. 

13.  Wills :— Execution  and  attestation;  the 
Wills  Act,  7  Will.  4,  and  1  Vict.  c.  26 ;  what  is 
a  sufficient  signing  by  the  testator  and  attesta- 
tion by  the  witnesses ;  powers;  soldiers  in  ac- 
tual service  and  marines ;  petty  officers,  seamen, 
and  marines ;  publication;  competency  of  wit- 
nesses ;  revocation  of  wills;  obliteration,  inter- 
lineation, and  other  alteration  of  will ;  rerival 
of  revoked  Will ;  conveyance  or  act  for  will ; 
•Iter  purchased  lands;  republication  after  ^H's 
Act ;  nuncupative  wlia ;  probate ;  ilk^tiaoate 
children ;  presumptive  evidence  as  to  wills ; 
parol  evidence  as  to  wills. 

14.  Parol  evidence  with  respect  to  contracts, 
•ales,  purchases,  trusts,  mistakes,  and  other 

'  matters. 

15.  Sales  and  purchases. 

16.  Statutes  or  limitation  and  preecrii^on. 

17.  Partnership. 

18.  Voluntary  and  fraudulent  conveyances. 

19.  The  Statute  of  Frauds. 

-  20.  Transactions  between  parties  and  their 
aohcitors. 

21.  Stamps,  taxes  upon  personal  estate. 

22.  Commissions  executed  in  the  country ; 
notice;  form  of  summons;  oath  of  witness; 
title  of  deposition) ;  form  of  endorsement  on 
exhibit. 

23.  Oaths  and  declarations. 

24.  Concluding  chapter  .'—Pleadings ;  wit- 
nesses ;  evidence ;  what  depositions  can  be  read 
in  the  cause ;  in  cause  and  cross-cause :  from 
former  causes ;  defendant  out  of  jurisdiction-: 
fis  roota ;  contracts ;  international  law ;  notice, 
agent, counsel,  attorney;  lis  pendens,  judg. 
ments,  crown  debts,  bankruptcy ;  appeals ;  re- 
hearings;  grants  of  copyholds  for  Uves;  leases 
for  lives  or  for  years  determinable  on  lives;  es- 
tates determinable  npon  lives. 

As  an  example  of  the  execution  of  the 
author's  design,  we  shall  select  the  chapter 
on  **  Transactions  between  ParHee  and 
their  SolicUore^^  &c. :— > 

''  Lord  fiedesdale  m  his  TVeatiae  on  Pleading, 


4th  edit,  189,  savs,  '  Where  billa  have  beeo 
filed  to  impeach  oeeds  on  tiie  ground  of  fraud, 
attomies  who  have  prepared  the  deeds,  and 
other  persons  concerned  in  obtaining^  them, 
have  been  frequentiy  made  defendants  as  par- 
ties to  the  fraud  complained  of,  for  the  purpose 
of  obtaining  a  full  discoverv ;  and  no  case  ap- 
peara  in  the  books  of  a  uemurrer  by  aoch  a 
pkrty,  because  he  had  no  claim  of  interest  in 
the  matter  in  question  by  the  bill  ;**  and  then 
citing  2  Atk.  234,  Lord  Redesdale  goes  on  to 
say,  '  Indeed,  an  attorney  under  such  dream- 
stances,  being  brought  as  a  party  to  the  suit  to 
a  hearing,  has  been  ordered  to  pay  costs,  appa- 
rently on  the  same  ground  as  costs  were 
awarded  against  arbitraton  in  cases  of  their 
misconduct.' 

"  In  he  TVxMT  v.  Tkt  Margramme  </  Am^a^, 
(15  Ves.  I59>)  Lord  Eldon  said, '  Where  an  aU 
tomey  or  oUicr  agent  is  so  hivolved  in  die 
fnai  charged  by  the  bill,  that,  though  a  re- 
conveyance or  other  r^f  cannot  be  praved 
against  him,  a  coutt  of  equity  will*  rather  tnaa 
that  the  plaintiff  shall  not  have  his  costs,  order 
that  agent  to  pay  them,  if  he  is  made  a  party, 
the  plaintiff  must  pray  that  he  may  pn^  the 
costs,  otiierwise  a  demurrer  will  he.' 

"  In  BowUe  r.  Stewart,  (t  Sch.  &  Lef.  209,) 
Lord  Redesdale  said,  '  The  duty  of  a  solidtar 
does  not  l»nd  him  to  assist  his  client  i&  an  act 
of  injustice.' 

'  "  A  bill  to  have  an  agreement  for  compromis- 
ing a  suit  reformed  imputed  to  attomies  who 
were  soliciton  to  the  uefendanta  in  that  suit, 
that  ih^  had,  in  collusion  with  otben,  altered 
the  draft  as  setUed  by  counsel,  m  ceitain  ma. 
terial  respects,  and,  having  got  die  same  en- 
grossed, the  pfadntiift  had  executed  the  aasie, 
upon  the  faith  of  assurances  that  it  eorTe8]M>nded 
with  the  draft;  die  defendants,  the  attomies, 
demurred  to  the  bill  for  want  of  equity,  but  the 
Vice-chancellor  thought  they  had  propoly 
been  made  parties.  (jSeadlee  t.  Starch,  iO  Sun. 
332.) 

•*  A  barrister  in  Irehnd,  who  appea^red  bj  the 
former  transactions  between  the  testator  and 
himself  to  have  been  a  very  intimate  friend  of 
the  testator,  drew  a  will  for  him,  by  which  ha 
was  appointed  executor.  By  that  wiD  the  tes- 
tator devised  his  real  estate  subject  to  annuities 
and  l^racies,  but  did  not  disbose  of  his  per- 
sonal estate.  The  bill  imputea  fraud  and  im- 
position, but  nothing  of  the  kind  waa  proved  in 
the  case,  and  the  I^rd-ChanceQor  of  Irdand 
said,  that  no  imputation  on  the  personal  cha- 
racter could  result  from  the  decree.  The  de- 
fendant in  answer  said,  that  he  was  not  aware 
of  the  legal  efiect  of  the  appointment  of  execu- 
tor, nor  did  the  same  ever  ocnv  to  his  nund  at 
the  time  he  prepared  the  will.  The  effect  of 
his  appointment  of  executor  was,  (aa  the  law 
then  stood,  but  since  altered  by  11  Geo.  4,  &  1 
Win.  4,  c.  40,)  that  he  would  be  entiUed  to  the 
personal  estate  for  his  own  benefit*  The  court 
said  that  wherever  a  professional  man  ia  caDed 
on  to  give  his  services  to  a  client,  whether  to 
prepare  a  deed  or  wiU,  the  law  imputes  to  him 
a  knowledge  of  all  the  legal  consequences,  and 
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recjoirM  that  he  should  cKstinctly  and  clearly 
point  out  to  his.  client  all  those  conseaoences 
from  which  a  benefit  might  arise  to  nimself 
from  the  instrument  so  prepared ;  and  if  he  fail 
to  do  so,  a  court  of  equity  will  deprive  him  of 
it.  The  defendant  was  declared  to  be  a  trustee 
of  the  residue  of  the  persOtaal  estate  for  the 
benefit  of  the  next  of  kin,  and  to  account  ac- 
cordingly. {Seagraw  v.  Kirwan,  1  Beatty, 
157.) 

"  General  Wilford  being  seised  of  Ranekgh 
House  and  two  pieces  of  land  on  which  were 
3ix  tenements*  and  also  of  another  estate  caUed 
the  Ranelagh  estate,  comprising  eighteen  acres 
with  twelve  messuages  thereon,  made  his  will 
in  1822,  whereby  he  devised  his  real  estates  and 
the  residue  of  his  personal  estate  unto  his  wife, 
(the  plaintiff,  and  respon^nt).  The  testator  had 
previously  cootractea  for  the  sale  of  six  acres 
of  Ranelagb  estate,  the  title  to  which  being 
complicated,  it  was  agreed  that  the  testator 
should  levy  a  fine  of  the  land  contracted  to  be 
sold.  The  defendant  (appellant)  was  an.  at- 
torney and  heir-at-law  of  tne  testator,  and  a^  ah 
attorney  had  done  much  business  for  bimr  and 
was  employed  on  the  sale;  but  ho  did  not 
make  his  will :,  he  was  exnpbyed  professionally 
in  levying  this  fine ;  but  instead  of  coofiaing  its 
operation  to  the  six  acres  sold,  he  ex^nded  it 
to  the  whole  llanekgh  estate,  tfxe  efifect,  of 
Which,  as' the  law  then  stood,  was  to  revoke  a 
devise  ther^t^,  and  as  heir-at-law  he  obtained 
judgment  in  ejectment  of  paft  of  the  jMroperty, 
and  possessed  himself  of  other  parts  thereof. 
The  widow  and  devisee  filed  her  bill  against 
liim  in  the  Court  of  Chancciy  for  relief,  imput- 
Ing  fraudulent  design^  and  afterwards  a  supple- 
mental bin  chaiiging  gross  fraud,  and  praying 
that  he  might  be  declared  » trustee, for. her,  and 
that,  as  to  tne  parts  sold,  he  should  join  with 
her  in  conveying  the  same  to  the  purchasers. 
There  was  contradictory  evidence  as  to  the  de- 
fendant's knowledge  of  the  testator  having 
teade  a  will,  but  l^rd  "Wynford,  in  reviewmg 
the  evidence  in  the  House  of  Lords,  was  of 
opinion  that  there  was  sufficient  evidence  of 
his  knowled^^e  of  that  fact.  At  the  hearing  be- 
fore Sir  John  Lieach,  Vice-Chancellor,  on  the 
23rd  of  February,  1826,  two  issues  were  di- 
rected, the  second  of  which  was,  whether  the 
defendant  frauclulently  omitted  to  inform  the 
testator  that  such  fine  would,  as  to  the  property 
comprised  tlierein,  revoke  any  will  of  tne  testa- 
tor which  might  be  in  existence,  and  the  jury 
found  the  affirmaitive.  The  Lord  Chancellor 
refused  a  new  trial,  ancf  on  this  finding  and  the 
evidence  in  the  cause  decreed  that  all  the  land 
except  what  was  sold  ought  to  be  considered  to 
have  passed  by  the  will  to  the  wife,  and  that 
the  defendant  should  cpnvey  the  same  to  her  | 
from  which* decree  he  appealed  to  the  House  of 
Lbrcld,  hut  that  house  affirmed  it.  The  folloff  t 
u^K  rules  of  Jaw  were  held  by  .Lord  Eldon: — 

*f  That  an  attorney  should  not  have  the  bene- 
fit of  anything,  where  he  derived  that  benefit 
from  ignohiuce  of  that  which,  he  ought  to  know, 

f^'fiiat  It  is  too  dangerous  to  the  intA'ests  of 
.  man^inl/  to  dllow  that  thpse  who  are  bound  to 


advise,  and  who  being  bound  to  advise,  ought 
to  be  able  to  give  sound  and  sufficient  advice, 
shall  ever  take  advantage  of  thdr  own  ignoranoe 
^of  their  own  professional  ignorance,  to  the 
prejudice  of  others. 

'*  That  it  was  the  duty  of  the  appeUant  tohare 
asked  the  testator  whether  he  had  made  a  will, 
and  not  to  have  gone  beyond  the  neeessity 
that  arose  in  that  case,  for  the  purpose  of  mak- 
ing the  title  to  the  part  sold  complete. 

"That  it  was  impossible  to  follow  up  the 
cases  of  attomies  to  tneir  proper  efifect,  unless 
the  House  of  Lords  did,  as  they  did  in  the  case 
of  trustees,  hold  attomies  to  this  principle,  that 
they  shall  give  all  the  information  they  ought 
to  give,  and  to  this  principle  also,  that  they 
shidl  not  plead  ignorance  of  that  which  thqr 
ought  to  know. 

"That  there  was  principle  enough  in  the 
policy  of  the  law,  as  administered  in  courts  of 
equity,  to  say  the  appellant  mustbeeonsidered 
a  trustee  of  that  property  on  which  the  fine 
ought  not  to  have  oeen  leviedt 

'/  Lord  Wynford  agreed  with  all  that  had 
/alien  from  Lord  Eldon,  and  held—  . 

*'  That  there  is  an  established  principle  m 
the  courts  of  equity,  that  no  professional  nuuQ 
can  take  advantage  of  his  ignorance,  or  of  his 
negligence,  much  less  of  fraud. 
.  "  lliat  every  attopisT  ought  to  know  that  a 
fine  inay  revoke  the  YnjU 

"That  it  would  render  all  fnfpvty  inthla 
nowitrv  ins^u^  considsriiw  thq  confidence 
reposed  in  attoraies,  if  in  sucn  cases  the  Hooqe 
were  to  allow  an  attorney  to  take  advantage  of 
his  own  misconduct. 

"  That  an  attomej  did  not.bring  a  competent 
knowledge  to  the  dischncge  of  his  duty,  untoM 
he  knew  the  efifect  of  a  fine  in  regard  W.  the 
execution  of  a  wilL 

"  That  the  House  will  give  securij^  to  pro- 
perty by  affirming  the  decree,  and  it  would  tend 
to  inform  every  one,  that,  if  an  attorney  should, 
with  a  view  to  his  own  particular  interest,  be 
induced  to  do  acts  imuripus  to  the  property  of 
others,  he  is  not  to  derive  advantage  from  thrau 
(BaZfcfcy  V.  Wiiford,  2  Q...*  Fmn.  102}  Se- 
grave  y.  Kirwan,  lBeatty,167j  Bamesleg  r. 
Powell,  1  Ves.  284.) 

"  A  solicitor  having  purchased  a  property  of 
his  client,  at  an  undor-value,  the  client,  eighteen 
years  afterwards,  brought  his  b'dl  to  set  aside 
the  sale.  The  court  was  of  opinion,  that  a  so- 
licitor dealing  with  his  client  was  bound  to 
show,  that  he  had  given  his  client  the  price 
which  he  woidd  have  advised  him  to  accept 
from  another  person ;  but  the  plaiiitiff  having 
failed  to  show  that  he  was  not  in  a  situation, 
during  the  time  which  had  elapMsed,  to  seek  re- 
lief, the  court  dismissed  the  bill,  but  without 
costs.    {Champion  v.  Rigby,  1  Tam.  421.) 

"  It  may  be  inferred  from  this,  that,  had  the 
plaintiflf  applied  to  the  court  in  areasonabletime, 
or  had  the  court  been  satisfied,  by  ^videnne,  of 
his  total  inabili^.  to  take  proceedings  in  this 
court  before,  he  would  have  had  relief* 

"  A  surgeon  having  brought  an  action  against 
the  executor  of  a  deceased  patient,  to  recorer 
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the  sum  of  25^000/.,  under  an  agreement,  pur- 
porting to  have  been  signed  by  the  testator,  to 
pay  him  that  sum  for  medical  and  surfj^cal  as- 
sistance during  the  remaindar  of  the  testator's 
Cfe,  an  injunction  was  granted  to  restrain  the 
action  ;  and,  on  the  hearing  of  Uie  cause,  the 
Lord  Chancellor,  being  satisfied  from  the  in- 
ternal evidence  aiSbrdea  by  the  document,  and 
from  other  facts,  aa  to  which  there  was  no  dia- 
pute,  that  the  testates  never  did  agree  or  intend 
to  direct  what  in  that  paper  he  is  represented 
as  agreeing  to  and  directing,  and  that  his  sig- 
nature to  that  i»per,if  he  ever  did  sign  it,  must 
have  been  obtained  by  fraud,  or  under  such 
circumstances  as  rendered  it  the  duty  of  a  court 
of  equity  to  protect  the  party  signing  it,  and  his 
estate  from  being  prejudiced  by  it,  made  the 
decree  prayed  by  the  Dili,  to  have  the  alleged 
agreemeot  delivered  up  to  be  cancened  with 
costs.    (Deni  v.  Bennett^  4  MyL  &  Cr.  269-) 

"An  attorney  having  received  money  for  his 
dient,  and  being  owed  on  mortgage  from  an- 
other person  the  s«raof30Q0|.,  wrote  to  his  dient 
that  he  had  that  mortgage  in  his  hands  i  and 
having  received  iJxe  Eke  amount  for  his  dieni;, 
he  undertook,  when  thereunto  required,  to  exe- 
cute a  transfer  of  the  same :-— The  court  hdd, 
that  this  was  not  mere  proposal,  and  although 
there  was  no  ezpreaa  acceptance,  yet,  there  be- 
ing no  refusal  of  the  security,  the  client  was 
entitled  to  all  such  interest  aa  the  attorney  had 
therein.    [PgJmer  v.  Soott,  I  Tarn.  488.) 

Mr.  Tantyn  has  added  to  the  present 
edition  such  of  the  New  Orders  of  May, 
1845,  as  relate  to  the  examination  of  wit- 
nessesi  and  in  particular  to  commissions 
for  that  purpose.  He  has  ako  notiecd, 
Miongst  others>  the  reoent  Act  8  &  0  Vict. 
c.  118,  relating  to  official  and  documentary 
evidence. 


ADMISSION   OF   SOLICITORS    IN 
CHANCERY. 

NOTICB. 

Secretary's  Office,  RoUs,  Jpril,  16, 1846, 

Thk  Master  of  the  Rolls  has  appointed 
Wednesday,  May  6th,  at  the  Rolls  Court, 
Chancery  Lane,  at  a  quarter  past  3  in  the  after- 
noon, for  swearing  soUcitors. 

Evexy  person  desirous  of  being  sworn  on  the 
above  day  must  leave  his  common  law  admis- 
sion or  his  certificate  of  practice  for  the  current 
year  at  the  secretary's  office.  Rolls  Yard,  Chan- 
cery Lane,  on  or  before  Tuesday,  May  5tb. 


ANALYTICAL  DIGEST  OF  CASES 

RXPORTBD  IN  ALL  THX  COURTS, 

From  Ut  February,  1846. 

CTmtrtK  of  S^itg. 
[For  the  second  sensa  on  the  Prmeipks  of 


Equity,  see  p.  532,  antes  and  second  series  of 
Pleadings  and  Practice,  p.  552,  ante,'] 

IV.  EVIDENCE. 

CBBTirZCATB  OF  OI8TBICT  BBGISTBATION. 

A  certificate  of  burial  under  the  hand  of  a 
district  registrar,  duly  certified,  according  to  6 
&  7  W.  4,  c.  86,  is  evidence  of  such  boiiaL 
T^aiU  V.  KibblewkUe,  31  L.  O.  390. 

COMMISSION  TO  BXAMIKB   WITNBSSSS. 

1.  Whan  the  cause  waa  at  issue,  and  sub- 
poena to  rejoin  had  been  served  before  the 
Order  of  May,  1845,  came  into  operatioD,  the 
court  will  order  b  CDmnniaion  unoer  the  94th 
of  those  Orden^  aosd  to  ba  aiedsd  totvo 
conmiaaionan.  Baa§  r.  Bobimson,  31  L  0. 
167. 

2.  UpoQ  what  afiidants  tbe  Master  m^  cer- 
tify aa  to  the  proptiety  of  granting  a  commis* 
sion  to  examine  witneaaea  alnoad.  Maeer  t. 
lfi(/brd^B^GolLl8e. 

Gasee  etted :  King  of  Spttn  r.  Meodiabel,  5 
Sim.  596 ;  Coote  v.  Coote,  1  Bro.  C.  C.  44«; 
Bamford  v.  Banford,  t  Hare,  648 ;  IfM^iit- 
bal  V.  Machado,  S  Rnss.  540 ;  Keineitihagci 
V.  Davias,  Corun.  V.  C.  £. 

FOBBIGN  LAW. 

The  coort  win  not  receive  passages  dted 
from  the  acknowledged  anthorities  for  the 
law  of  a  foreign  country,  upon  a  qaestioa 
arising  in  respect  to  that  law,  as  endence 
of  what  the  foreign  law  upon  that  queetioD  19, 
unless  the  particmar  paasagea  are  deposed  to  by 
a  witness  skilled  in  tne  law  of  that  country,  as 
containing  the  law  of  that  country  upon  the 
question  m  dispute.  Lord  Nelson  v.  Lord 
Bridport,3l  L.O.  57. 

PARTI B8,  BXAMINATION  OF.* 

Statute  6  8c  7  Vict.  c.  85.— A  defendant  hav. 
ing  been  examined  before  the  Master  by  her  co- 
defendant,  A.  B.,  (saving  just  exceptions,)  and 
her  evidence  not  having  been  read,  it  was  pro- 
posed to  read  it  on  behalf  of  the  plainUC 
aeld,  that  if  this  course  were  taken,  the  witness 
would  be  the  plaintiirs  witness,,  and  that,  in- 
asmuch as  the  effect  of  the  evidence  was  to 
charge  A.  B.,  and  thereby  to  exonerate  the  wit- 
ness, the  evidence  could  not  be  received,  the 
case  not  being  within  the  statute  6  &  7  Vict  c 
85.  Carmichael  v.  Carmickael,  2  CoU.  1 .  Sea 
Seton,  49 ;  3  Swanst.  627 ;  Lee  v.  Atkinson,  2 
Cox,  413  J  Perigal  v.  Nicholson,  Wightm.  64. 

PRODUCTION  09  BOOKS. 

Parish, — On  an  information  filed  at  the  rela- 
tion of  certain  parishioners  against  the  church- 
wardens and  overseers  of  the  parish,  praviiifC 
the  due  administration  of  a  charity,  of  wnidi 
the  churchwardens  and  overseers  were  trustees, 
the  churchwardens'  and  overseers'  books  were 
ordered  to  be  produced,  although  it  was  svi'orn 
by  the  defendants  that  they  did  not  relate  to 
the  matters  in  question  in  tne  suit.  Attone/ 
General  v.  Berry,  2  Coll.  33. 


L 


AmOj^tieaiDigest^Cam:  CowrU ^ Sqmk/^^ 


(576 


V.  COSTS. 

ABATBMBlfT. 

A  suit  abated  by  tbe  death  of  a  party  cannot 
be  revived  for  the  recovory  of  costs  alone,  if 
they  have  not  been  taxed  previous  to  the  abate- 
ment.    Andrews  v.  Jjochiood,  31  L.  O.  510. 

ADMINISTRATION  SUIT. 

Claim  bv  a  creditor,  in  an  administration  suit, 
to  prove  the  penalty  of  a  bond,  as  damma  for 
the  non-performance  of  a  contract.  The  Slaster 
reported  the  claim.  On  exceptions,  the  court 
gave  the  creditor  liberty  to  bnng  an  action  on 
the  bond.  The  action  was  brought,  and  the 
jury  found  a  verdict  for  the  plaintiff  (the  credi- 
tor,) with  but  nomiBBl  damages.  The  Vice- 
Chancellor  Wigtmn,  upcMR  this  residt,  refiwed 
die  creditor  the  eosts  of  making  the  elaim  be^ 
fore  the  Masfitr,  and  the  eosU  of  tiie  action, 
bat  gave  him  the  costs  of  tihoesRepliom.  Shr- 
yM  V.  BUtob,  4  HaN^  477-  S«b  H0nh  r. 
Martnh  I  Cox,26.    Fbirumrd%lk^Md,9Alk. 

Keen,  645.  ^^ 

apfjearanCe  of  partibs  bkpors  thx 

MASTBR. 

1.  It  is  not  an  order  of  course  to  albw  a 
party  to  attend  the  prosecation  of  a  decree  be- 
fore  the  Master;  but  it  will  be  made,  if  the 
party  consent  to  take  it  at  his  own  expenee. 
Atiamey-General  v.  Draper^  CmpasHy,  Z\  L. 
O.  367. 

3.  Appointees  of  a  fund,  not  being  parlies  to 
the  suit,  for  a<hninistehng  tbe  fund*  are  not 
entitled,  adversely  to  the  parties  to  the  snit,  to 
appear  by  counsel  on  the  hearing  of  the  caiofle 
for  further  directions,  for  the  purpose  of  cleam^ 
ing  their  costs  of  proving  thor  title  in  the 
Master's  office ;  they  ought,  with  a  view  to  ob- 
tain such  costs,  to  present  a  petition.  Graee  v. 
Terringtim,  2  Coll.  53;  S.  C.  1  Coll.  3.  See 
Hutckamm  v.  Freemoih  3  Myl.  &  Cr.  490; 
Skuttleworth  v.  Howarth,  4  Myl.  &  Cr.  492. 

CONTXMPT. 

See  p.  555,  ante,  \ 

COPYHOLDS. 

See  p.  524,  imie, 

CRBX>IT0R'8   suit. 

ConirUnaitm, — Eseouitm^, — ^YHiere  the  fiind 
in  acieditor's  suit  is  insufficient  to  pay  the 
plaintiff  his  costs,  the  creditors  who  have  had 
the  benefit  of  the  suit  by  proving  and  obtaining 
pajrment  of  their  debts  must  contribute  to  the 
plaintiff's  costs,  and  it  is  not  matter  of  excep- 
tion to  the  rule  that  they  obtained  payment  hy 
reason  of  being  associated  as  iomt  creditors 
with  a  person  who  had  a  right  of  retainer 
against  the  estate.  Thompson  v.  Cooper,  2  Coll. 
87;  S.  C.  iCoH.  81. 

Cases  cited :  Sliortley  v.  Selby,  3  Madd.  447 ; 
Lechmere  r.  Brasier,  1  Russ.  72,  76 ;  Bluett 
V.  Jessop,  Jac.  340,  243*,  Spicer  v.  James,  2 
My),  ft  K.  967. 

And  see  Adrnwistratum  Suit, 


DISCOVBRY. 

Perpetuating  testimony. --On  a  bill  to  per- 
petuate testimony,  if  no  commission  ha%  been 
issued,  the  defendant  is  entitled  to  his  costs  of 
the  discovery  given,  although  he  has  examined 
witnesses  in  chief.  The  same  rule  is  applied  in 
this  respect  to  a  bill  to  perpetutte  testimony, 
aa  to  a  bailor discQirery  only.  Skrmer* PoweU, 
31  L.  O.  176. 

DI8MI8SAL. 

Semble,  if  a  plaintiff  who  is  served  whh  a 
notice  of  dismissal  of  his  bill  for  want  of  prose- 
cution, obtains  and  serves  an  order  to  amemL 
(he  being  in  time  to  obtain  such  an  order,)  and 
tenders  a  suflScient  sum  to  pay  the  costs  incur« 
red  in  respect  of  the  notice,  he  will  not  be  liable 
to  pay  any  farther  costs>  if  the  motion  is  after^* 
wards  made.    Lester  v.  ArehdaU,  31  L*  O.  534. 

And  see  sec.  9»  p»  555,  anUe^ 

BXBCVTOM. 

See  Creditor's  Suit. 

FORBCLOaURSt 

TVttsfoe.— Mortgi^or's  traat«B  i»  bar  dower 
not  entitled  as  against  the  mortgagee  to  his 
costs  of  a  snit  brought  to  foreclose  the  mort- 
ff^ft.    Horroeks  v.  LedBom,  2  CoU.  208. 

llfJUWCTION. 

Costs  reissue, — In  an  injunction  Cause,  cer- 
tain issues  which  had  been  dhfeeted  on  the 
motion  for  the  injunction  hawinv  been  tried, 
and  verdicts  found  for  the  plaintiff,  he  move^, 
before  answer,  for  payment  of  the  costs  of  the 
issues.  The  motion  was  refused,  as  being  itf- 
consistent  with  tbe  practice  of  the  court* 
MaUn»  V.  Price,  2  Coll.  190. 

Caws  cited :  LaiBb«rt  v.  fSdier,  7  Sim.  5t5>  527*; 
Gomperts  v.  Ansdell,  4  Myl.  &  Gb.  449;  Mi^ 
lington  T.  Fo«,  3  Myl.  &  Cr*  388  j  Jeaes  v.  The 
Great  Western  RailwBv  Company,  not  re- 
ported ;  Anonymous,  2  P.  W.  6S» 

LEGACY. 

See  sec.  3,  p.  527,  ante, 

PERPETUATING  TESTIMONY. 

See  Discovery. 

RECEIVER. 

The  rule  which  formerly  prevailed  against 
receivers  originating  proceeoing  is  not  now  im- 
perative; but  they  will  not  be  allewed  costs  if 
any  proceedings  on  thdr  part  lead  to  unneoeB*^ 
sary  expense.    Parker  v.  Dunn^  31  L.  O.  5^ 

SECURITY  Foa  CCMnPft. 
Where  the  phdntiff  in  a  sosb  haa  bo  peroMP  * 
nent  residency,  he  may  be  called  upon  to  give 
security  for  costs,  although  his  address  as 
stated  m  the  bill  was  accurate  at  the  time  of  the 
biU  being  filed.  Player  v.  Anderson,  31  L.  O. 
463. 

SET-OFF. 

Costs  given  to  the  plaintiff,  notwithstanding 
the  bill,  raising  a  question  on  the  construction 
of  a  will,  was  dismissed. 

Costs  given  to  the  platntiff  outof  the  fund  in 
question,  dirMted  to  be  set-off  agunst  pay-^ 
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msiits  oat  of  such  fimd  erroneoiulT  made  hj 
thetnutees  to  the  use  of  the  plaintiff.  Cw^ifer 
V.  Pitcher,  4  Hare,  485.  See  Cijppm  v.  Coppin, 
a  P.  Wms.,  393,  296 ;  fVetioo^  v.  CuUiford,  3 
Hare,  374. 

TAXATION. 

;  I.  iVftfire.-'Pro^ejf.— A  solicitor's  bill  of 
costs  |Mid  «nder  pressure,  and  protested  against, 
refernd  for  taxation. 

Proteet,  combined  with  other  cinmmstances, 
may  be  a  ground  of  reference  of  a  bill  of  costs 
for  taxation. 

Where  there  is  evidence  of  pressure,  the 
court  will,  if  necessarr,  direct  a  general  re- 
ference for  taxation,  although  in  the  petition  for 
taxation,  some  only  of  the  items  of  the  bill  of 
C06t4  may  be  objected  to.  Bxparte  Wtlkinsun ; 
In  re  Aleock,  3  Coll.  92. 

Cmm  cited:  In  re  Leea,  5  Bear.  410;  Horlock 
r.  Smith,  f  Myl.  &  Cr.'495;  In  re  Thompson, 
14  Law  Jour.  Cfa.  137*;  £z  parte  Andrews,  15 
Law  Joar.Cfa.  2ff. 

2.  12M  Order  of  1841.'— This  order  does  not 
apply  to  the  common  order  for  enforcing  bay- 
ment  of  a  bin  of  costs  on  taxation.  Re  Bi  ' 
31  L.  O.  463. 
•  3.  Payment.  —  6  &  7  Viet.  e.  73.  s.  38.  —  A 
person  who  applies  for  the  taxation  of  a  bill 
under  this  clause  after  payment,  must  be  able 
to  show  thai  there  were  circumstances  con- 
'j&ected  wtth  the  papnent,  which  would  Justi^ 
the  person  who  paid  it  in  applying  to  have  it 
taxed.  It  is  not  sufficient  to  show  that  the  bill 
M  in  its  nature  objectionable,  lie  Evans,  31 L, 
a.  156. 

TRU8TBK8. 

Where  one  of  thne  trustees  appears  sepa- 
jratel|r  from  his  co-trustees,  he  may  be  entiUed 
to  his  costs,  if  there  are  circumstances  to 
justify  such  separate  appearance.  fVilesy. 
Cooper,  31  L.  O.  292. 

Ajid  see  JFbrecfeitKr«  j  and  p.  531,  ante, 

TKNDOB  AND  PUBCHASIB. 

See  sec.  1,  p.  631,  ante. 


This  closes  the  digest  for  tiie  present  volume. 
The  names  of  cases  digested  will  be  found  at  p. 
5SZ,po$t:  and  the  "Table  of  Udes,"  (which 
wil}  render  the  whole  easily  accessible,}  will  be 
giren  iu  the  next  number,  witii  the  title  page 
and  contents  of  the  volume. 

The  neat  part  of  the  digest  will  be  continued 
earl^  in  May,  and  each  volume  will  comprise 
two  parts  or  series,  arranged,  as  already  indi- 
cated, under  the  heads  of  Common  Law; 
]Bquity  and  Bankruptcy ;  Criminal  Law ;  Ec- 
clesiastical ;  and  Adnuralty ;  House  of  Lords 
and  Privy  Council.  Each  department,  where 
capable  of  such  subdivision,  will  be  arranged 
in  appropriate  sections,  viz.:~l.  Construction 
of  Statutes.  2.  Principles.  3.  Pleading.  4. 
Practice.     6.  Evidence.    6.  Costs,  &c. 


RECENT   DECISIONS  IN  THE  SUPE- 
RIOR COURTS. 

napoETKn  by  babbistbrs  ov  the  savsaAi. 

COUBTS. 

HtlffCSBtt. 

ADMlNIBTltATION  SUIT.— BXAMINATIOS   OF 

BXBCVTOB. 

If,  in  answer  to  a  claim  made  in  an  adrnmis" 
tration  suU,  by  a  cestui  que  trust,  tke  ex- 
ecfOor  pleads  payment,  the  cestui  que  trust 
cannot  examine  theeaeentor  upon  tatoro^- 
tories  to  prooe  notice  itftke  trust. 

This  was  a  motion  for  leave  to  examine  an 
executor  on  interrogatories  before  the  Master, 
under  these  circumstances.  The  testator,  upon 
the  marriage  of  his  daughter  Es^er  Hdlder, 
had  settied  a  bond  lor  2,000/.  upon  her  to  her 
separate  use  and  her  children.  Sobsequeatlv, 
the  testator  hi^  ijDot .  possession  of  the  bona, 
and  gave  it  up  to  Boloer,  his  dauglUer's  hus- 
band who  made  an  assignment  of  it  for  the 
benefit  of  his  creditors,  under  which  Biyant, 
thetestotor*8  executor,  paid  850/.  SubsequentiT, 
a  suit  was  instituted  for  the  adminl8t,ration  of 
the  testator's  estate,  and  in  that  suit  the  cestui 
gue  trusts  of  the  oond  carried  in  ii  chaige  as 
creditors  of  the  testator.  In  anstwer  to  this 
^chaifge'Bryant  stated  thepayBMntmade  byhim 
in  respect  of  the  bond.  Tb»ee$tui  pie  trusts,  ia 
reply,  alleged,  diat  at  the  time  of  leaking  that 
payment  Bryant  had  notice  of  the  trust>  and 
therefore,  that  it  ought  not  to  be^allowed  lum. 
B^ryant  denied  that  he  had  any  notice,  and  the 
object  of  the  present  application  was  to  examine 
him  as  to  the  circumstances  under  wUch  he 
made  the  pavment  in  order  to  affect  him  with 
the  notice  of  the  trust. 

Mr.  Stinton,  for  the  motion,  cited  Simons  v. 
Buckeridge,  13  Ves.  252;  FhmkSn  v.  Col- 
qukouM,  16  Ves.  218 ;  PureeUr. Macnamara,  17 
Ves.  434. 

Mr.  Bagshawe  and  Mr.  ToVer,  contrk. 

Lord  Langdale,  after  stating  the  facts,  ob- 
served that  the  object  sought  was  really  to 
show  that  Bryant  had  been  guilty  of  a  breach 
of  trust.  But  you  could  not  have  a  decree  for 
a  breach  of  trust  in  a  mere  administration  suit. 
Special  matters  miffht  indeed  sometimes  be  in- 
vestigated in  the  Master's  office ;  but  such  a 
claim  as  this  could  not  be  settied  without  a  bill 
to  effect  its  object.  The  motion  must  be  in- 
fused. 

FordY.  Bryant.    March  26,  1846. 

Vfce-Ctanrdlsr  of  Snglan^. 

PUBLrlCATION. — BBROB. 

T%e  court  wUl  not  enlarge  pubUeation,  because 
the  solicitor  haoing  supposed  that  the  new 
orders  allowed  two  caUmdar  months  witkin 
which  application  might  be  made  t:>  the 
master  to  enlarge  had  negiseted  to  ^ppiy  to 
him. 

This  was  a  motion  to  enlarge  publication. 
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upon  die  ground  that  the  eolkitor  had  mip- 
posed  the  two  months  given  hy  the  new  orders, 
within  which  applications  to  enlarge  must  he 
made  to  the  Master,  to  he  calenoar  months, 
and  not  lanar;  and  therefore  did  not  tAke  out 
a  warrant  to  apply  to  the  Master  till  too  late. 

Mr.  fVUeocKs,  for  the  motion,  said  that  he 
did  not  seek  to  delay  the  cause,  and  read  affi- 
davits to  show  that  a  good  deal  of  time  and 
trouble  had  been  empbyed  in  collecting  evi- 
dence. 

Mr.  Simari  and  Mr.  Souihgatt  were  contrk. 

But  his  Hmumr,  without  hearing  them»  said 
he  thought  the  motion  absolutely  without  foun- 
dation, and  it  nmst  be  dismissed  with  costs. 

Stephen  v.  Dingwall.    March  U,  1846, 
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(Before  the  Four  Judges.) 

FmACTICn.--«  BBTiaBAftl. 

Whert  tk0  seuioni  hare  rtserved  a  ease  for 

the  apmMmofthU  court  and  the  ease  comes 

on  for  argument  in  the  Crown  Paper,  and 

the  order  of  iessions  and  the  oriainal  order 

are  brought  up  by  certiorari  in  the  Ordinary 

manner,  this  court  will  only  consider  tht 

^utstitmsreservedbythecaseforitscpinioin: 
md  if  ts  lUn  ^'.y^^f  f^  f^  p^^y  ^ 

pugnmg  <*«*«««  v4e  sessions  to  take 

the  time  the  certiorari  was  mfn>ed 
th^  court  has  assmUid  to  such 
being  taken* 
On  the  30th  of  November,  1843,  an  ordw 
I  made  by  two  justicee  of  the  county  of  Rad- 
«,.,   adjudging   the  settlement  of  one  J.  P. 
Wood,  an  insane  pauper,  to  be  in  the  paneh  of 
Hey<^,  in  the  said  county,  and  ordering  the 
overseers  to  make  certain  weekly  payments  to 
the  keeper  of  an  asylum  for  insane  persons  at 
Shrewsbury.  There  was  an  apped  agtainst  this 
order,  which  was  confirmed,  subject  to  a  case. 
The  ground  of  appeal  on  which  the  judgment 
of  the  court  of  quarter  sessions  proceeded  was^ 
"  that  the  said  order,  and  the  said  order  there- 
in recited,  ware  not  respectivdy  made  by  two 
juatices  of  the  peace  acting  in  and  for  the 
county  in  which  snch  asylum  or  licensed  house 
is  situate."     The  question  reserved  tor  the 
opinion  of  the  court  was,  whether  the  order  ap- 
pealed from  is  bad,'  informid,  and  insuffitient 
for  all  or  any  of  the  grounds  stated  in  the  no- 
tice of  appeal.    If  it  be  so,  the  order  to  be 
quashed  for  form.    The  rule,  of  which  a  copy 
was  duly  served  on  the  justices,  was  drawn  up, 
"  calling  on  the  prosecutors  to  show  cause  why 
an  order,  under  the  hands  and  seals  of  E.  K, 
Esquire,  and  the  Rev.  J.  R-  B.,  clerk,  dated 
the  30th  of  November,  1843 ;  and  also  an  or- 
der of  sessions,  made  in  confirmation  thereof, 
should  not  be  severally  quashed  for  the  msuffi- 
ciency  thereof." 

When  the  case  came  on  for  argument,  Mr. 
J5.  V.  WnUams  proposed,  on  behalf  of  the  ap- 
peUantSi  to  rely  on  objections  to  the  original 


order  dr  justices,  which  had  been  returned  into 
this  couirt,  as  well  as  those  which  referred  to 
the  ordera  mentioned  in  the  rule. 

Mr.  Greaves  contended  that  these  objections 
could  not  now  be  taken.  This  case  wds  re- 
moved by  certiorari,  and  was  set  down  for  argu- 
ment in  the  Crown  Papier  last  Mbhaelmaa 
Term.  The  general  rule  is,  thi^t  noticeiUsmwi 
shall  issue^  either  in  term  or.  vacati^m',  nnless 
upon  an  applicatiion  made  to  the  ^urtora 
judge,  and  the  grounds  for  the  certiorari^  being 
stMd  openly  to  the  court  in  term,  or  ihe  judge 
in  vicationi  and  this  rule  formerly  anplied  as 
well  where  a  case  had  been  reservea  by  the 
sessions  as  otherwise;  and  theunUbrm  practice 
was  to  mention  the  grounds  for  quashing  such 
an  order  on  a  case  reserved,  on  moving  for  the 
rule  to  quash.  Reay,  New  IVimdsorj*  Rtx  v. 
Bramshaw  >  Rex  v.  St.  Helen's  AbingdonS  But 
the  practice  was  afterwards  altered,  where  the 
sessions  had  reserved  a  ease,  by  a  tnle  made  in 
Lord  Mansfield's  time,  that  <*  aU  rules  to  show 
cause  why  orders  shodd  not  be  quashed  should 
be  peremptorv  rules,  and  the  causes  be  set 
down  in  the  Crown  Paper."'  This  rule'  was 
made  upon  the  ground  that  where  a  case  was 
reserved  for  the  opinion  of  this  court  there  wa€ 
a  question  fit  to  be  discussed.  Butihat  rule 
only  applied  where  a  case  had  been  reseiyedi 
Where  no  case  was  reserved,  an^  it  wasi  desired 
to  object  either  to  the  original  #9dsr  or  to  the 
order  of  sessions,  the  invariable  course  waa  to 
applv  by  motioix  in  term  time,  and  in  vacation 
to  a  judge  for  the  certiorari,  and  then  to  state 
(^i^Jljjections  to  the  order.  Rex  v.^  Moor 
tock.9  A'  Ik»  ▼.  OuUiford;'  R^fina  v.  Cos* 
cases  for  argum^J^bis  court  reouires  that  in 
tomies  on  both  ddes  shafVown  Paper,  the  at- 
to  the  judges  two  days  before'wr  paper  bodca 
the  case  will  be  put  down  for  arffu&jvhidi 
gether  with  the  points  intended  to  be  argues, 
and  it  makes  an  express  eaceptimi  in  those 
cases  where  a  special  case  kieswrved, 

Mr.  E.  V.  mUiams  and  Mr.  PasAfcjf ,  contri. 

The  original  order  and  tiie  order  of  sessions 


are  now  on  the  files  of  this  court,  having  been 
brought  tiiere  by  writ  of  ceitiorafi,  and  tiware 
is  no  reason  why  the  court  should  not  notice 
defects  that  appear  in  either  one  or  the  other  ot 
them.  If  the  certiorari  oupfht  not  to  hannj  m- 
sued,  it  was  competent  to  have  quashed  rt^ 
a  motion  for  that  purpose,  which  has  not  aecn 
made.  In  llej^  v.  Piirtoii,Mhe  same  course 
seems  to  have  been  pursued.  It  is  true  th^ 
parties  cannot  travel  out  of  the  poiote  reserved 
by  the  sessions  into  others  which  might  liavc 
been  brought  before  them,  as  this  court  wiU  not 
act  asacourt  of  appeal;  that  was  the  ground 
of  the  decision  in  Rsgina  v.  ^^ostock}h^i^ 
rule  is  different  with  reference  to  o^^<>?" 
which  go  to  jurisdiction.    It  was  conceded,  m 


•  Burr.  S.  C.  19.  \^\,^^'    ^„^ 
c  Id  ogn  ^2  Nolan.  598. 

•  2  East  66.  '2ChittyR.284. 

1 10  Adol.  &  EUis,  417.    ^12  Ad.  &  EIL  78. 
>  10  AdoL  &  EUis,  417. 
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B£»  y.  WUhcmnokiki^  that  the  court  might  no- 
tice 6ttch  apparent  defects ;  and  in  R^gina  v- 
Martin^^  it  was  held  that  eyery  step  must  show 
jurisdiction. 

Mr.  Justice  Fattestnu  I  think  the  practiee  is 
established  by  the  cases  cited  by  Mr.  Greayes, 
namely,  that  an  objection  arising  on  the  face  of 
the  order  cannot  -be  taken  when  a  case  has 
been  reeeryed  by  the  sessions  which  does  not 
jraise  it»  unless  ike  rule  for  aoertiorarihas  been 
moyedfor  in  open  court,  and  the  additional 
reason  stated  why  the  order  should  be  quashed. 
Indeed  it  is  yery  conyenienkit  should  be  so^aSy 
when  a  case  is  granted  by  sessions,  the  eer* 
tiorari  goes^  as  a  matter  of  ooarse«  without  ob- 
aeryation;  and  wera  it  otherwise^  pwtiies  xoa^ 
come  prepared  to  OMet  ono  pointy  and  then 
have  a  new  one  laiaed,  whidi  wodd  be  yoy 
Jnoonyeueot*  Nor  does  this  nde  ^tn^miaBt 
the  other  side,  beeansotfay  esa.  make  thmr' ap- 
plication fsr  a  eertiovafi  upon  the  points  not 
vesenred;  and,  for  aught  I  kno«r»  ei«n,  if  the, 
ease  were  disposed  o(  they  might  stfll  eometo 
no  for  a  certiorari  to  bdngi^ttmoiiginiAoniar 
on  this  fresh  objection.  BniwhenofertheMi- 
•ions  grant  a  case  and  a  eertiorari  issyps,  we 
wUl  not  entertain  any  objedson  not  raised  by 
the  case,  unless  it  has  been  menlk>aed  to  tho 
court  on  moving  for  Umcertionti. 

Mr.  Jufltiee  WUKmm  cencnrred. 

Mr.  Justiee  Cohridpe.     I  am  of  the  

^•.-: fl  to  the  ^ractico  on  tks  authority  of 

» cited.    Il  nafelkeytesaythaltius 


seryice  stated,  that  the  declaration  and  notiee 
were  explain^  to  the  tenant  in  posseosk>n,  but 
not  that  they  were  read  over  to  him-  It  was 
submitted,  howeyer,  upon  the  anthoritf  of  Doe 
y.  Hoe,  1  Dowl.  423,  that  this  was  sufficient. 

Coleridge,  J.,  thought  that  the  affidayit  was 
sufficient,  and  there  was  a 

Rule  aecordingiy. 

Boe  d.  Weightmam  v.  Roe.    Easter  Term, 
1846. 


court  cannot  confirm  what  wpeara  to'haiye  b^ 

done  without  juriadlctaon.   That  this  i^fiPogght 

no  eyes  to  see  what  is  not  PWJwhire  b^r 

befiwieit  IS  apnndpleM  than  in  settlement 

eatabhshed  andL  o\at  a  case  fixnn  the  sesskms 

eases.    It^  a  £it^  defect  on  the  &ee  of  it,  but 

JSLT'^.'r  T*^^^  •^>^9Tm  pass  it  over,  we  are 

content  to  shut  oar  eyes  to  it,  and  to  decide 

Aequestbn  asked  usf  As,  fc  «ample,  iS^i£ 

««e  of  a  setUemsnt  by  renting  a  tenement 

l^^hT^^^^^  ^^  firtal  defects^: 
k«kedby  the  sessions,  if  they  hav«  wseryed 
!?  IT  ^^  \  P^*  ^^ch  is  perhaps  invut 
nemble,  we  should  confina  their  order  on  that, 
•■d  not  look  into  the  others. 

wiga  m  Banc  after  Hilary  T«m. 


Qttua's  Ittcnci  Vr«ctt»  Comt. 

KJKCTMENT.  —  AFFIDAVIT   OF  SERVICE  OF 
DECLARATION,  &C. 

thmi  tkejmikratwm  amd  notiee  werei^ 
plmned  to  the  tenmU  in  jmeeetion,  but 
omutmg  tos^  that  tieg'tieZ read ^to 
«m,  tf  s^l^cMiK  far  judgment  abeolutu 
agamtt  tMe  easual  efector^ 

f^JH^^i^  °**r®^.  ^^"^  judgment  absolute 
agamst  the  casual  ejector.     The  affidavit  of 


*  6  Ad.  &  Eaiis,  273.     '  2  Q.  B.  R.  1037,  n. 
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RBLBASB. — PLEA   PI7I8  DARBBIN  COStTTMU- 
ANCB. — ^RAILWAY  COMVITTBX. 

In  an  action  by  the  proMonai  committee  ef 
a  projected  rMcag  againet  the  erngtmrn 
of  the  compmm,  fir  •  ornodl  of  eomtmet, 
two  (if  the  Mtdntifs  executed  a  releate, 
which  the  defendant  pleaded  puis  darrein 
oonKiMRmM.  nacoufi  reamed  to  seiamdi 
the  gitea^U  appaaringtka^mm  ^  Aere^ 
leaaore  had  a  mbetamtiai  infiruif  in  the 
•Qs^paay,  and  am  «o#  a  bmm  fFusfse. 

CVon^f on  moved  for  a  rule*  calHog  on  the 
defendant  to  show  cause  why  a  plea  of  reksse 
should   not  be  set  aside.     Hie   action  was 
brought  by  the  provisional  cr»m-»4ttee  of  •'The 
livcrpool,  ft-eston,  -r^  ^^  Union  Railway 
Company,'*  agair**  "*®  cngmeera  of  tlie  com- 
pany rora-'^^^  v  contract  in  not  completisg 
i^i  -j«ions  and  i&ns  in  sufficient  time  to 
-aWe  the  company  to  deposit  them  at  the 
office  of  the  Board  of  Trade  on  the  3uth  Nov. 
wet.    The  writ  was  sued  out  in  the  month  of 
January^  and  issuo  having  been  joined,  the 
cause  was  set  down  for  tiul  at  the  Uverpool 
AwM  on  the  21st  March.    On  the  20th,  the 
defendants  pleaded  pme  darrein  oontinaance. 
A  release  execi^ted  by  J.  Duncan  and  a  Ran- 
dall,  two  of  the  plaintifils.    It  was  submitted, 
that  the  release  was  executed  through  coUasum 
with   the  defondanU*  and   in  fraud   of  die 
^Sf  P^^*»^  and  in  support  of  that  view, 
affidaviu  were  produced,  which  diedoeed  the 
following  facts  :— That  a  meeting  of  the  shaie- 
holders  took  place  on  the  21st  January,  when 
It  was  resolved,  that  proceedinga  should  be 
mstitoted  against  the  defendants,  and  that  re- 
solution was  communicated   to  the   original 
shareholders,  and  also  to  die  releasors:  it  wu 
nirtber   resolved,  that  all  shaiahoUers  who 
were  desirous  of  giving  up  ther  shares  should 
receive  one  guinea  on  account  oi  the  deposit  oa 
each  share.     Two  hundred  ahares  Mbeen 
allotted  to  J.  Duncan,  and  of  these  he  returned 
160.    Soon  after  the  present  action  waa  com- 
menced,  Duncan  and  throe  othera  of  the  pio- 
visional  committee  filed  a  bill  in  CSianceiy 
agamat  the  other  comraittee>4ttett.  in  order  la 
bave  the  accounts  of  the  company  takea  under 
the  authority  of  that  cour^  and  to  mtndn  the 
present  action.    The  other  ideasor,  Randall, 
bad  been  appointed  one  of  the  executivo  caoi- 
mittee,  but  had  never  taken  any  active  part  in 
the  management  of  the  coBBftany.    Holudie. 
ceived  a  guinea  per  share  on  aU  the 
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allotted  to  him*  and  bad  executed  a  deed  re- 
leasing the  proYLBional  coamiittee  fiom  all 
claims  at  law  and  in  equity,  in  reepect  of  the 
projected  undertaking,  but  subject  to  a  rateable 
participation  in  any  surplus  fund.  Under  these 
circumstances,  it  was  contended  that  there  was 
clear  evidence  of  fraud,  inasmuch  as  Randall  bad 
parted  with  all  bis  interest,  and  Duncan  merely 
retained  a  few  shares,  in  order  that  be  might  be 
enabled  to  defeat  the  present  action.  If  this  plea 
were  allowed,  any  one  member  of  a  provisional 
committee  would  have  all  the  shareholders  in 
his  power,  and  might  at  any  time  extinguish 
their  rights.  i»*t%»  ▼.  Claggett,  11  M.  &  W. 
84,  was  referred  to. 

PdUoek,  C.  B.  There  ought  to  be  no  mle. 
Though  one  of  the  releasors  has  parted  with 
his  interest,  yet  the  otfier  has  a  suflSaent  interest 
to  entitle  lum  to  release.  It  may  be  a  very 
wronsr  thing  to  do,  and  one  for  which  the  party 
would  be  responsible  in  another  tribunal,  but 
if  there  is  the  smallest  scintilla  of  right  or  real 
interest  on  which  the  release  may  operate  in 
law,  we  cannot  interfere.  Where  complicated 
interests  are  involved,  we  have  no  machinery  to 
work  out  the  equities  of  the  case,  it  is  better, 
therefore,  to  adhere  to  the  la)7. 

Parke,  B.  The  question  comes  to  this,  are 
the  parties  who  execute  the  release  devoid  of  all 
interest,  in  fact  mere  names  ?  If  it  were  so, 
there  would  be  a  case  of  fraud  to  justify  us  in 
interfering ;  not  indeed  to  set  aside  the  release 
— for  that  we  have  no  power  to  do,— but  to 
prevent  it  being  pleaded  to  the  prejudice  of  the 
other  plaintiflb.  It  appears  that  Duncan  is  not 
a  mere  trustee,  but  is  substantially  interested 
in  the  undertaking,  for  he  holds  fifty  shares, 
and  may  therefore  execute  a  valid  release,  sub- 
ject to  responsibility  to  his  co-partners.  In 
order  to  induce  a  court  of  law  to  set  aside  a 
plea  of  this  nature,  itis  necessary  to  make  out  a 
clear  case  of  frsnd;  that  has  not  been  done,  and 
the  remedy  is  by  bill  in  equity  against  Duncan. 

Bol/e  and  Phti,  B.%  concomd. 

Rule  refused. 

Eawstane  v.  GandeU.  Easter  Term>  April 
15, 1846.  

BAil^WAY  DBPOBXT* 

WalUiabb  v.  SpotHswoode.  In  this  case, 
which  was  an  action  to  recover  the  deposit  pud 
for  railway  shares,  the  court,  {FoUook,  C^  B*, 
Aidermn,  B.,  Ro^e,  B.),  granted  a  mle  nim  to 
enter  a  nonsuit.  Mr.  Baron  Aldtreom  expressed 
a  strong  opinion  that  the  action  would  not  lie> 
since  the  companv  could  not  issue  shares  unless 
registered,  and  tney  could  not  legally  register 
until  the  shar^olders  had  executed  the  deed, 
upon  which  they  would  become  partners. 

22nd  April,  1846. 

€o«rt  of  Vonlnniytcff . 

ATTESTATION  OF  INSOLVENT'S  PETITION. 

Semble,  that  tktperstm  attuting  the  sigtuUure 
of  an  uuobent  to  a  petition  sacbr  &e  etoL 
7  4*  8  VieU  c.  96,  need  not  be  an  attomejf 
or  MoUcitor  qf  the  courtof  bmkn^^, 

Edmund  IVederick  Bd^  described  in  ki* 


petition  as  of  Fletton,  in  the  county  of  Hunting- 
don, clerk  in  the  service  of  the  London  and 
Birmingham  Railway  Company,  came  before 
Mr.  Commissioner  Fane^  upon  a  petidon  for 
protection  from  process,  filed  under  the  stat.  7 
&  8  Vict.  c.  96,  sec.  2. 

The  petition  was  in  the  form  prescribed  by 
the  act  of  parliament,  (schedule  A.  No.  1,)  save 
that  the  blanks  in  the  attestation  were  filled  up 
by  the  words  in  italics,  and  ran  thus  ^— ''  Signed 
by  the  siud  petitioner  on  die  l6ik  dwr  of  Murok, 
1846,  in  the  presence  of  Thomas  (Jormack,  of 
No.  20,  Austin  Friars,  m  the  et(y  qf  London^ 
clerk  to  Ebenezer  Benham  of  the  same  places  at- 
torney or  agent  in  Uie  matter  of  the  said  peti- 
tion.'^ 

Hie  attention  of  the  commissioner  was  called 
by  a  creditor  of  the  petitioner  to  the  iact»  that 
the  petition  was  witnessed  by  an  attorneys 
clerk,  and  not  by  an  attorney,  and  it  was  m« 
sisted  that  this  was  a  sufiident  ground  for  dii^ 
missmg  the  petition. 

On  Uie  otner  hand,  the  commissioner  was 
refiBrred  to  the  sixth  sect  of  die  Small  Debts 
Act,  (8  &  9  Vict.  c.  127,)  and  it  was  contended, 
that  under  this  section  the  party  witnessing  the 
petition  was  not  required  to  be  an  attorney  of 
solicitor.  The  words  of  the  6th  sect,  are  :— 
"That  in  making  applicatum  to  any  commis« 
rioner  or  court  as  aforesaid,  or  taking  any  pro* 
eeedings  under  this  act,  or  unde^  the  act  of  the 
last  session  of  paifiament  intituled.  An  Act  to 
amend  the  Law  of  Insolvency,  Banhrnptcy  and 
Baeeution,  or  under  an  act  made  in  the  6th 
year  of  the  reign  of  her  Majesty,  intituled.  An 
Act  for  the  Rdief  of  Insolvent  Debtors,  it  shall 
not  De  requisite  for  an^  party,  whether  creditor 
or  debtor,  to  employ  either  counsel  or  attorney 
or  solicitor."  It  was  also  stated,  on  behalf  of 
the  insolvent,  that  the  objection  now  made,  had 
been  already  taken  before  Mr.  Commissioner 
Shepherd,  in  a  case,  Bxparte  Rod,  and  over«» 
ruled  by  that  learned  conmussioner,  with  the 
concurrence,  and  after  a  conference  with,  one 
of  his  brother  commissioners. 

Mr.  Commissioner  Fane  thought,  that  if  the 
petitions  were  to  be  witnessed  at  sU,  it  ought  toi 
be  by  an  attorney  or  solicitor  of  the  court. 
The  object  of  the  attestation  was  to  identify  the 
petitioner,  and  afford  security  that  he  knew  the 
nature  of  the  proceeding  he  was  adopting  when 
he  petitioned  the  court  If  the  petition  might 
be  witnessed  by  a  person  who  was  not  an  at- 
torney of  the  court,  it  might  be  witnessed  br 
any  person  in  the  street,  and  the  attestation  af- 
forded no  security  whatever.  He  confessed^ 
therefore,  he  felt  great  reluctance  in  coming  to 
the  conclusion  that  the  signature  of  an  at- 
torney might  be  dispensed  with.  Still,  as  tlie 
point  had  been  decided  by  one  of  his  brother 
commissioners,  he  should  name  a  day  for  the 
final  order  of  the  petitioner,  but  wished  it  to  be 
understood  that  he  had  not  finally  dedded  tho 
questkm,  whether  the  petition  must  be  witnessed 
by  an  attorney.  He  proposed  to  take  the 
opinion  of  his  brother  commissioneia.  on  tho 
VomU  ,     ^     „ 

In  re  Edmund  Frederick  BeH.     l7tii  Aprils 
1846. 
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MASTERS  EXTRAORDINARY  IN  CHAN- 
€ERY. 

from  March  f  4,  to  April  i7lh  1846,  both  inelu$iv€f 
with  datet  vahen  gazttted. 

Green,  Octavtis,  Cambridge.    April  7. 

Smith,    MonUgae    George,    Uemel    Hempstead. 

April  10. 
^Steward,  Charles,  Ipswich.    April  3. 
Tweed,  John  Thomas,  Lincoln.    April  3. 


DISSOLUTIONS  OF  PROFESSIONAL  PAUT- 
NERSHIFS. 

From  March  94.  to  April  17(A,  1846,  h^h  inelushe^ 
with  dates  when  gautted^ 

Barley,  William,  and  William  Crawford,  Kewby, 

Stockton,  Attorneys  and  Solicitors.    April  34. 
Birlcett,  James,  and  Robert  Foster,  Liverpool,  At' 

tornejrs  and  Solicitor!,    ^arch  31. 
Barrel],  Peter  Ash  well,  and  Edward  Peterson,  1, 

White  Hart  Court,  Lombard  Street,  Attorneys 

and  Solicitors.    Manh  31. 
Podd.  Grantham  Robert,  and  William  Shaw  Smith, 

Reading,  Attorneys  and  Solicitors.    April  3 
Erans,  John,  and  William  Barnes,  6,  South  Square, 

Gray's  Ion,  Attorneys,  Solicitors,,  and  Irish 

Agents.     April  10. 
Foot,  Samuel,  and  Charles  Henry  Redclifie,  Salis* 

bury,  Attorneys  and  Solicitors.     April  10. 
Hartley,  George,  and  Joseph  Heath,  Settle,  Attoiv 

neys,   Solicitors,  Conreyancers,  ^twards  of 

Hanors^  Agents,  Receirers  of  Rents,  Clerks 

to  JusUces,  Clerks  to  Comokissioners  of  Taxes, 

and  of  Turnpike  Roads.    April  10. 
Maugham,  Robert,  and  Thomas  Kennedy,  Attor* 

neys  snd  Solicitors.    April  17. 
Wblkden,  George,  and  Thomas  Walkden,  Mans* 

field,  Solicitors  snd  Attorneys.     April  14. 
Walter,  William,  and  Stephen  Demainbiiry^  Kiog- 

•ton-upon-liuunes.  Attorneys  and  Solicitors. 

April  10. 


PROCEEDINGS   IN  PARLIAMENT  RE. 
LATINO  TO  THE  LAW. 

-  Kott4e  0f  &orlr0. 

NEW  BII.L». 

Real  Property  Conveyance.— For  2nd  read- 
ing.   Lord  Brougham. 

Abolition  of  Deodands — ^For  Snd  reading. 
Lord  Campbell. 

Compensation  for  Accidental  Deaths.— For 
2nd  reading.    Loid  Campbell. 

General  Reeistration  of  Deeds/— *  For  2nd 
reading.    Lord  Campbell. 

Game  Law  Amendment.  —  Waiting  fdr  Re- 
port of  Committee.  Bee  the  bill,  p.  354,  anfe. 
Lord  Dam. 

Dutiea  of  Constables,  &c.— In  Select  Com- 
»ittee.    See  the  bill,  p.  311,  ante.     Duke  of 
Richmond. 
-^l*8w>««  Opinions  UeHef.— For  2nd  reading. 


Charitable  Tmsta.— For  dnd  reading.  Lord 
Chancellor.    See  the  bill,  p.  452,  ante. 

Punishment  for  deterring  Prosecutors,  Wit- 
nesses, &c.— In  Committee.  See  the  biD,  p. 
472,  ante.    Lord  Denman. 

Real  Property  Bnrdens.— In  Select  Com- 
mittee. 

Metropolitan  Buildings.— For  2nd  reading. 
See  thebi]l,p.  426,iin/f. 

Ptonac  of  Commons. 

NBW   BILLS. 

Administration  of  Criminal  Justice.  —  h 
committee. 

Insolvent  Debtors,  (India).    In  committee. 

Bankruptcy  and  Insolvency.— For  2nd  read- 
ing.   See  the  bill,  p.  569,  mte.    Mr.  Hawes. 

Parliamentary  Elections  and  Freemen — ne- 
gated on  2nd  reading.    Sir  De  Lacy  Evans. 

Roman  Catholics'  Relief.  —  la  Committee 
See  the  bill,  p.  402,  ante.  ^  Mr.  .Watson. 

Small  Debt  Courts  t     , 
Salford,  * . 

Somerset, 
Northampton, 
Birkenhead, 
St.  Austell.    For  2nd  reading.  , 

Friendly  Societies.— Consideration  of  report. 
Mr.  T.  S.  DiJncombe.  '      .\.      . 

Poor  Repioval.  — For  Snd  readjjgig...  Sir  J. 
Graham.    See  analysis  of  the  bill,  p.  473,  oaie. 

Highway  Laws  Amen4ment.-^For.2nd  read- 
ing.   Sir  James  Graham. 

Corresponding  Socielies^Iseotiuea,^^.  Mr. 
T.  S.  Duncombe. 

Metropolis  Interments.    Mr.  Mackumon. 

Railway  Deposits.— Pc*wrf. 

Commons  Inclosure.  —  Tor  3rd  reading. 
Sir  J.  Graham. 
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THE  EDITOSTd  LETTER  BOX. 

The  letter  of  "  Z."  on  provincial  kw  lectmts 
shall  receive  early  cfctention. 

The  suggested  question  by  ^  Sub  Articalie'^ 
regarding  the  doubtful  utility  of  '*  cramming" 
for  the  examination  is  worthy  of  cottflldentioa. 

The  recominendfttiofi  of  acorrespottdent  at 
Bath  '*  to  abolish  the  la\tr  of  sdtlement,'*  cu 
scarcely  be  acceptoble  either  to  rate-pMsrs  or 
professional  men  engaged  in  carrying,  w  ^^ 
into  effect ;  but  our  correspondent's  kstlier  shall 
be  insertecL,  ..  * 

The  Table  of  ContenU.and  other  Tcfermces 
necessary  to  complete  the  pveaeat  rokuac,  will 
accompany  the  next  Anmber^  and-seaWf  oar 
readers  to  kand  up  the  work. 

It  will  be  observed  that  the  Analyiital  Digest 
has  considerably  enlarged  the  bulk  of  the  half- 
yearly  volume.  It  is  gnltffyfaig  to  l^am  thai 
this  last  important  addltittn  («jithout  >tty  in- 
creased subscription)  has  met  witti  Un^ibipous 
approval.  In  our  next  volunie,' by  confining 
the  cases  cited  to  such  a^are  men^nsA  » the 
judgmeiilis»  we.akall'flave^  coQsideiabla. spa^ 
and  be  enabled  to  cany  fo«t«Bfara  eoiti(^kt«T 
our  other  improvements.  >• '    *  *>     v'-^' 


NAMES    OF    ORIGINAL    CASES 
REPORTED  IN  THIS  VOLUME; 

AND   OF 

CASES    CITED    IN 

K0TE8  ON  EQUrnry*  "  THE  PROPERTY  LAWYER;*'  AND  •'POINISJN 

COMMON  LAWj"  Sfc. 


Abbott  V.  llichirdi,  3^ 
Ahnm  v.  Ward,  «tl 
Anderwn  v.  Stotber,  157,  4«8,  489 
Andrewf  v.  Lockwood,  510 
Anon,  *xpari€,  136 
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Armitage  v.  Grafton,  392 
Attorney-General,  9,  Drapera'  Companjr,  367 
.  '  r.  Leicester  Corporation,  95 

"-  V.  Richard  1^  t38 

Baker  v.  Jupp,  418 
Barber,  in  ra,  97 
Baaaat  ••  Pnrea,  34 
Beaumont  v.  Reeve,  368 
BeU,MH,579 
Biddulpbv.  Deiffell,349 
Birdff.Btrd^4S8 

—  V,  Jones,  470 

Blackpool  Railway  Conpaoyf  «r  parf«»  15 
Blake,  in  r«,  463 
Bleobnsop^.  BI<nWmpp,Si8 
Boag  e.  Robinaon.  157 
Bradatock  9.  Wbitlej,  498 
Bfaitbwaitav.  Gardner,  439 
Bolwinkle  v.  Yomig,  368 
.Bittlv.Laea,396 

Carpmael «.  Povia,  509 
Carpne  a.  Brigbtoo  Railw*/,  167 
Xbamben  «,  Wbiteaide,  158 
Champion  v.  Grifiiha,  330 
Chapman  v.  Becke,*114 
Cbappell  f.  Pnrdar,  104 
Cbotmeley  e.  Darby,  399 
Chriat's  Hoapital  «.  Oraiag«r|317 
Clark  V.  Daan,  fftt 
Clarki  V.  Smith,  147 
Qaaimett  v.  Bndbnl,  51t 
Cobbold  and  othera  «.  Ad«Ma&do«kan>  59 
Cole  v«  Qaio,  35 
Cotton,  in  ri;,  ff68 
Coaram  v.  Wardell,  271 
Critcbley ,  #x  part§,  489 
Croabie  9.  Holmea,  343 
Cutiliilb,  ex  parU,  56 

Dafley  v.  Ed«,  448 

Daliympla  e*  Dawaa  and  aaoOMt,  398 

Dalton  «.  Utjtar,  lt8 

Dame  v.  Col«,  136 


Daniel  9.  HUl.  318,  341 
Davia,  J.  P.,  in  re,  490 

e.  Clarke,  545 

9.  Price,  too 
Doed.  KeUe.Broirn,S73 
i—  King  9.  Roe,  398 
■  Mayor,  &e.  of  London  «•  Roay  873 

«—  Mnakett  «•  Roe,  16 

Patteaon  v.  Roe,  79 

Weightman  e.  Roe,  578 

Dove,  tn  ft,  419 

Draye  «•  Bird,  370  <^ 

Edwardao.  Bourne,  448 
Elliott  V.  Horria,  199 
Erans,  in  n,  156 
Ewart  V.  Jones,  115 

Fairthoma,  in  ft,  465 

Feame,  tn  rt,  466,  548 

Felthim  9.  Clark,  157 

Fenton  v.  Olayton,  871 

Ford  9.  Domferd,  464 

•»—  ••  Bryant,  576 

Fordyee  9.  Brydgea,  94       '  ' 

Foster  9,  Bank  of  England,  559 

FrsnkUa  9.  Hodgkinaon.  440 

Gaakel«.Sefton,  177 
Gibbv.  Ralph,  849 
Gibaoo  e.  Hewett,  870 
Gilebriat «,  Gilebriat,  113 
Goodman  v«  Goanell,  510 
Gordon  v,  Howden,  376 
Gnat  e.Madoz,  560 
Greere  «.  Gotten,  873 
GrariUa,  Esq.  9,  Spardiag,  96 
Griffiths  V.  Thomss,  59 

Hall  t.  Bell,  73 
Hallett«.Creaawell,369 
Hanner  9-  Johnaon,  138 
Harriaon  v.  Greenwood,  849 
Hanria,  cr  parte,  883 
Heap  e.  Thorp  and  olhara;  1 13 
Hammiag  «•  Dingwall,  176 
Hanson  «.  Blackwell,  494 
Hertford,  Marouis  of,  e.  Snisaa,  57 
Heyleham  «.  Yonag,  888 
HiggiBBe.Ede,448 
Hintoa  «.  Aeramaa,  548 
Hoars  v.  Grarille,  871 
HodhiMe.  Cook,  809^ 
Holt  V.  DeweU,  518 
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Hoole  V.  Roberta,  248 
Hope,  tM  r€,  59 
Horry  v.  Calder»  291 
Hojfes  V.  Blore,  499,  512 
Hume  V.  Lord  Welleslej,  391 
Hunter  v.  Daniel,  422 
Hutchinson,  in  r«,  296 

llderton  v.  Sill^9 
Jnman  v.  Holden,  157 

Jeffirejf  v.  Evans,  36,  424 
Jones  V.  Parker,  176 
Jope  V.  Pearce,  368 
Jabb  V.  £Uis,  222 

Kay  V.  Wall.  S3 

<^—  V.  SimmoDds,  46 

Lester  v.  Archdall,  416,  534 

Levi  V.  Perrott,  535 

Lewis  V.  Lord  Kenaiiigtoii*  561 

V.  Edwards,  202 

Litchfield,  Major  of«  v.  Stmpjoo,  58 
Llewellen  v.  LleweUon,  159 
LoTeU  V.  Blow,  156 
Lucas  V.  Jones,  327 
Lunn't'.  TbofentoB,  208 
Ljddon  17.  Wooloock,  113 
Ljnes,  erjMfte,  416 

Mabey  v.  Mansfield,  35 
Magnar  v.  Burt,  25 
Markath  v.  Williams,  318 
Martin  v.  Dore,  391 
Methewston  v.  Baittew,  114 
Maseman  v.  Daris,  294,  374 
Miles  Myers,  in  r«,  342 
Miller,  Sir  0art«,  90 
Murray  v.  Silver,  36 

Ileal  V.  Snoulteo,  137 
Nelson,  Lord,  v.  Loid  Bridpoi^  57 
Newton  v.  Overseers  of  Mobberley^  115 
Nicholson  9.  Jaok«oi^  36 

O'Grady  v,  Walgram,  416 
O'Neill  V.  Lucas,  76 

Palmer  v.  Earith,  47 
Parker  v.  Dunn,  56 
9.  Great  Westecn  Railway,  61 

—  9.  Parker,  342 

—  V.  Stureis,  558 
Pamell «.  Smith,  272 
Parry  v.  Nicholson,  143 
Peart  v.  Hiurbe^,  137 
Pinnock  v.  Kernel,  l35 
Player  v.  Anderson,  463 
Ponder  v,  Abrahams,  51 
Pook  V.  Raphael,  96 
Pott  V.  Beavan,  424 

V.  Todtamter,  543 

Potts  V.  Dutton,  94, 135 
Prentice  «  PfaiUi|itt,  391 
Preston  v.  Dickenaoa,  94 
Proudfoot  V.  Boile,  393 
Pyke,«r^f^  91 


Queen  v.  Blaythwailfa,  560 

V.  Edward  Cokm  95 

V.  Sir  R,  DobBon,  280 

V.  Downholfamd,  InfaabitMrtftof,  293 


Queen  9.  Greg^ory,  417 

■  V.  Heyop,  inhabitants  of,  577 

v»  London,  Mayor  of,  11 

r.  Middlesex,  Sheriff  of,  466 

9.  Montgomeryshire,  Justices  of,  16 

9,  Surrey,  Justices  of,  534 

Raine  v.  Caims,  333 
Rawstome  v.  Gandell,  578 
Ae^e«.RM,489 
Rennie  v.  Beresford,  370 
Reynolds  v.  Parker,  514 
Richards  v.  Symonds,  77 
Rigby  9.  Pinnock,  415 
EofaiDSon,  in  r«,  442,  5l4 

Scottv.  Westoii«16 
Serine  9.  Powell,  175 
Shadbolt  9.  Woodfall,  518 
Sbedd  9.  Birkett,  77 
SbeiBeld  Railway,  in  re,  5lO 
Shetler,  ta  rs,  274 
Short  9.  Stowe,  319 
Shufford  9.  BiowB,  78 
Slack  9.  aiOon,  417 
Slaney  9.  Sidney,  202 
Smart  9.  Nokes,  126 
Smith,  la  r«,  513 
Stephen  9.  Dingwall,  576 
StUes  9.  Meek,  80 
Stokes  9.  Heron.  329 
Stretton,  in  rt,  160 
Surpliee  9.  Facnswoitb,  451 
Symes  9.  Plosser,  490 

Tapfield  9.  HOlmaa,  20r 
Taylor  9.  Tennant,  272 
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Thompson  9.  Spiers,  278 
'  9.  Doainy»  544 

Thorpe  9.  Hanrey,  156 
Toulmin  9.  Elgie,  465 
Townsend  «.  Smiih,  201 
Trail]  9.  Kibblewhite,  590     . 
Tuck  9.  Riymond*  If  5 

Walford  9.  Flaehroodt  96 
Wall  9.  Walton,  126 
Wallstab  9.  Spotti«wa6d«,.579 
Walton  9.  Land,  78 
Warner  9.  PlateU,  76 
Watson  9.  Bodell,f35 
Webb  «.Heiwcd,  158 
Webstar  9.  Bamas,  249 
Whalley,  in  rs,  ^ 
Whitmore  9.  Sloan,  159 
Whitworth  9.  WJutwacCh,  SDO 
Wiles  9.  Cooper,  292 
Wilkiw  1^.  «iMMliaa4, 188 
WiUiams  9.  Welch,  980 

9.  Welsh  Md  otlMa^  176 

9.  WilUaiMy  111 

Wing  •.  Wing,  390 

Winnach  9.  Denley,  321 

Winnall  9.  Featherstondnngli,  199»  462 

Wood  9.  Leadbitisr*  9 

Wooll  9.-Townley,  247 

Wright  9.  Maddodn,  158 

York  9.  White,  463 
Young  9.  Hopley,  415 
— —  n.  <^ninnsy,  StB 
9.  Smith,  205,  351 
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Abnun  r.  Ward,  31  L.  0.  ««1  . .  . .  555 
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AUeo,  app.,  Hoiae,  reap.  8  Soott,  K.  N.  98r  340 
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